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Il^TRODUOTIOK 

The  terms  Forensic  Medicine,  Legal  Medicine,  and 
Medical  Jurisprudence  have  heretofore  been  used  inter- 
changeably to  apply  to  those  branches  of  state  medicine  and  of 
jurisprudence  which  have  to  deal  with  the  applications  of  med- 
ical knowledge  to  the  elucidation  of  questions  of  fact  in  courts 
of  law,  and  with  the  legal  regulation  of  the  practice  of  medicine. 

Medico-legal  science  therefore  includes  all  subjects  con- 
cerning which  members  of  the  legal  and  medical  professions 
may  seek  information  of  one  another,  each  acting  in  his  profes- 
sional capacity.  It  consists  of  two  distinct  branches:  that 
treating  of  medical  law,  to  which  the  designation  of  Medical 
Jurisprudence  properly  applies ;  and  that  relating  to  the  ap- 
plication of  medical,  surgical,  or  obstetrical  knowledge  to  the 
purposes  of  legal  trials,  Forensic  Medicine.' 

The  term  S,tate  Medicine,  which  is  sometimes  erroneously 
used  as  synonymous  with  forensic  medicine,  properly  applies  to 
a  more  extended  field  of  medical  inquiry;  i.e.,  to  all  applica- 
tions of  medical  knowledge  to  the  public  welfare.  State  medi- 
cine, therefore,  while  excluding  medical  jurisprudence,  includes, 
besides  forensic  medicine,  public  hygiene,  medical  ethics,  med- 
ical education,  and  military  and  naval  medicine. 

Toxicology,  the  science  of  poisons,  may  be  divided  into 

'  The  distinction  made  in  the  text  medical  topics,  rather  than  an  ac- 
and  in  the  title  of  this  work  is  not  quaintance  with  the  medical  science 
new.  Zacchias,  early  in  the  eigh-  necessary  for  the  elucidation  of  legal 
teenth  century,  recognized  it  in  the  subjects.  As  it  is  our  peculiar  ob- 
two  prefaces  to  his  book,  one  to  ject  to  unite  the  sciences  and  to  show 
the  "lector  medicus,"  the  other  to  their  mutual  relevance,  the  title  be- 
the  "  lector  legumperitus"  ("  Qussst.  comes  most  applicable  to  this,  al- 
Med.  Leg. , "  Ed.  Venet. ,  1727,  fol.).  though  it  may  have  been  improperly 
In  a  note  to  the  introduction  of  the  aifixed  to  former  works. "  The  title 
"  Medical  Jurisprudence"  of  Dr.  of  one  of  two  existing  French  works 
Paris  and  Mr.  Fonblanque  (the  first  in  whose  authorship  a  lawyer  is  as- 
work  produced  by  joint  authorship  sociated  is  :  "  Traite  de  Medecine  le- 
of  a  physician  and  a  lawyer,  in  1833)  gale,  de  Jurisprudence  medicale  et 
is  the  following  (p.  i.)  :  "Someau-  de  Toxicologie, "  par  Le  Grand  du 
thors  have  objected  to  the  term  Med-  SauUe,  Geo.  Berryer  et  Gab.  Pou- 
ical  Jurisprudence,  as  implying  a  chet,  3ded.,  8vo,  Paris,  1886. 
knowledge  of  the  laws  relating  to 
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medicao  toxicology,  whose  object  is  the  prevention  or  cure  of 
all  forms  of  poisoning,  and  forensic  toxicology,  whose  aim  is 
the  detection  of  criminal  poisoning.  In  its  last-named  relation 
toxicology  differs  from  forensic  medicine  in  one  important  par- 
ticular. In  all  cases  other  than  those  of  poisoning  in  which 
questions  involving  medical  knowledge  arise,  the  answers  are 
entirely  within  the  functions  of  the  physician,  the  surgeon,  or 
the  obstetrician,  but  the  problems  of  forensic  toxicology  require 
for  their  solution  the  further  aid  of  the  chemist  and  the  phar- 
macologist. 

Forensic  medicine  is  an  applied  science,  partly  legal,  partly 
medical,  calling  for  information  and  investigation  in  widely 
divergent  lines,  and  becoming  more  minutely  ramified  with  the 
progressive  advances  in  medical  knowledge  and  in  those 
sciences  of  which  medicine  is  itself  an  application.  Its  devel- 
opment has  been  dependent  partly  upon  the  slow  though  pro- 
gressive tendency  of  medicine  from  the  condition  of  an  empiri- 
cal art  toward  that  of  an  exact  science,  and  partly  upon  the 
more  rapid  and  more  advanced  development  of  criminal  juris- 
prudence. Medical  jurisprudence  had  reached  a  high  develop- 
ment during  the  early  history  of  the  Roman  Empire,  and  at  a 
period  long  anterior  to  the  first  recognition  of  forensic  medicine. 

Although  the  literature  of  modern  medico-legal  science  is 
very  largely  written  from  the  medical  point  of  view  and  by 
physicians,  its  earlier  history  is  to  be  found  in  fragmentary 
form,  partly  in  medical  literature,  but  principally  in  the  writ- 
ings of  historians,  in  the  earlier  criminal  codes,  and  in  the  early 
records  of  legal  proceedings. 

In  the  earliest  historical  periods  the  functions  now  exercised 
by  the  priest,  the  lawyer,  and  the  physician  were  performed  by 
the  same  person,  who,  presumably,  made  use  of  what  medical 
knowledge  he  possessed  in  the  exercise  of  his  legal  functions. 
Among  the  Egyptians  at  a  very  early  period  it  is  certain  that 
medical  questions  of  fact  were  considered  in  legal  proceedings, 
and  that  the  practice  of  medicine  was  subject  to  legal  regulation. 
According  to  Diodorus,'  "when  a  pregnant  woman  was  con- 
demned to  death,  the  sentence  was  not  executed  until  after  she 
was  delivered. "     The  same  author  tells  us "  that  "  the  physicians 

'  "Bibl.  Hist.,"  I.,  ii.,  77;  Miot's         '  L.  c,  I.,  ii.,  83;  transl.,  i.,  165. 
transl.,  Paris,  1884,  i.,  157. 
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regulated  the  treatment  of  the  sick  according  to  written  pre- 
cepts, collected  and  transmitted  by  the  most  celebrated  of  their 
predecessors.  If,  in  following  exactly  these  precepts  which  are 
contained  in  the  sacred  books,  they  did  not  succeed  in  curing 
the  sick,  they  could  not  be  reproached,  nor  could  they  be  prose- 
cuted at  law ;  but  if  they  have  proceeded  contrary  to  the  text  of 
the  books,  they  are  tried,  and  may  be  condemned  to  death,  the 
legislator  supposing  that  but  few  persons  will  ever  be  found 
capable  of  improving  a  cura.tive  method  preserved  during  so 
long  a  succession  of  years  and  adopted  by  the  most  expert  mas- 
ters of  the  art."  With  the  system  of  legal  trial  in  use  among 
the  Egyptians '  it  is  difficult  to  imagine  that  the  question  of  the 
existence  of  pregnancy  in  the  one  case,  or  of  malpractice  in  the 
other,  would  not  be  the  subject  of  contest,  and,  if  contested, 
determined  without  the  testimony  of  obstetricians  or  of  physi- 
cians.'' 

Medical  knowledge  among  the  Hindoos  was  further  advanced 
than  among  the  Egyptians.  In  the  Rig  Veda  (about  1500  B.C.) 
occur  a  few  medical  references,  among  which  is  the  statement 
that  the  duration  of  pregnancy  is  ten  (lunar)  months. 

The  earliest  purely  medical  Sanskrit  texts  are  the  Ayur 
Vedas  of  Charaka  and  Susruta,  which  were  probably  written 
about  600  B.C.,  but  which  are  undoubtedly  compilations  of  in- 
formation which  had  been  handed  down  during  many  centuries 
before  that  time.  In  each  of  these  is  a  section  devoted  to 
poisons  and  their  antidotes  (Kalpa) ,  in  which  it  is  written  that 
a  knowledge  of  poisons  and  antidotes  is  necessary  to  the  physi- 
cian "  because  the  enemies  of  the  Rajah,  bad  women,  and  un- 
grateful servants  sometimes  mix  poison  with  the  food."  Full 
directions  are  also  given  for  the  recognition  of  a  person  who 
gives  poison,  and  to  differentiate  the  poisons  themselves,  whose 
number,  from  all  the  kingdoms  of  nature,  is  legion.  The  age 
at  which  women  may  marry  is  fixed  at  twelve  years,  while  men 

'  Zi.  c,  I.,  ii.,  73,  76;  transl. ,  i.,  scriptions  of    remedies,    and  their 

152.  uses,  including  the  incantations  to 

°  The  "Papyros  Ebers,"  in  the  be  used  with  them.  (See  "Papyros 
University  of  Leipzig,  the  most  Ebers, "  H.  Joachim,  Berlin,  1890.) 
ancient  medical  text  known,  was  The  same  is  true  of  the  Berlin  and 
written  about  1550  B.  C. ,  and  is  prob-  Leyden  papyri.  The  Bibl.  Nat. 
ably  one  of  the  books  referred  to  by  (Tf.  2)  possesses  a  Chinese  manu- 
Diodorus.  It  contains  no  statement  script  on  legal  medicine.  The  cat- 
bearing  upon  our  subject.  It  is,  alogue  does  not,  however,  state  to 
however,  simply  a  collection  of  de-  what  period  it  belongs. 
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may  not  marry  before  twenty -five.  The  duration  of  pregnancy 
is  given  as  between  nine  and  twelve  lunar  months,  the  average 
being  ten.  The  practice  of  medicine  is  restricted  to  certain 
castes,  and  requires  the  sanction  of  the  Rajah,  and  the  method 
of  education  of  medical  students  is  prescribed.' 

It  is  singular  that  the  Greeks  were  apparently  destitute  of 
any  knowledge  of  legal  medicine.  Although  medicine  and 
jurisprudence  were  highly  developed  among  them,  allusions  to 
any  connection  between  the  two  are  of  very  rare  occurrence  and 
uncertain. 

The  Hippocratic  writings  {ca.  420  B.C.)  contain  many  facts 
which  are  of  medico-legal  interest :  the  possibility  of  superfoe- 
tation  was  recognized ; "  the  average  duration  of  pregnancy  was 
known,  and  the  viability  of  children  born  before  term  was 
discussed,"  the  relative  fatality  of  wounds  affecting  different 
parts  of  the  body  was  considered,*  and  the  Hippocratic  oath 
makes  the  physician  swear  that  he  "will  not  administer  or 
advise  the  use  of  poison,  nor  contribute  to  an  abortion."  The 
position  of  the  physician  in  Greek  communities  was  an  exalted 
one.  No  slave  or  woman  might  be  taught  medicine,"  although 
later  free-born  women  were  permitted  to  practise  in  their 
native  places.  Homer  also  refers  to  physicians  as  men  of 
learning  and  of  distinction.'  The  Greek  physician  was  there- 
fore in  a  position,  both  from  his  information  and  from  his 
standing  in  the  community,  to  aid  in  the  administration  of 
justice. 

The  Greeks  were  also  extremely  litigious  and  possessed  a 
code  of  criminal  procedure  which  was  elaborate,  and  in  many 
respects  resembled  those  now  in  use  in  England  and  the  United 
States.'  The  writings  of  the  Greek  orators,  Demosthenes,  ^s- 
chines,  Lysias,  Antiphon,  Isocrates,  etc.,  which  have  comedown 
to  us  substantiate  the  claim  of  Julian  that  "  to  Athens  mankind 

'  For  an  account  of  early  Indian  partu, "    ed.   Littr6,  viii.,  433,  436, 

medicine,  see    Th.  A.  Wise,   "Re-  452. 

vipwof  tlie  Hist,  of  Med.,"Lond.,  ■'"Aphorismi,"  vi.,   18,   24;  "De 

1867,    i.,  212   et  passim;    "Hindu  Morbis,"  ed.  Littre,  vi.,  144. 

System  of  Medicine,"  1845,  by  the  '  Petit,  S, :  " Leges  Atticae, "  Lugd. 

same  author ;  Haeser,    "  Lehrb.    d.  Bat. ,  1742,  lib.  iii. ,  tit.  8. 

Gesch.  d.  Med.,"  3.  ed.,  i.,  5-40.  «  "Od.,"  iv.,  229;  xvii.,  384. 

=  Hippocr.  _:  "  De  Superf  cetatione, "  '  For  an  excellent  account  of  Attic 

ed.  Littre,  viii.,  472.  criminal  procedure,  see   Kennedy, 

2  Hippocr.  :      "De       Septimestri  C.    R.  :    "Demosthenes'   Orations," 

partu;"      Ibid.,      "De    Octimestri  ed.  Bohn,  iii.,  326-373. 
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is  indebted  for  the  olive,  the  fig,  and  the  administration  of 
justice."  ' 

The  writings  of  the  Greek  physicians  contain  no  refeience 
to  any  legal  a;pplication  of  their  knowledge,  and  certain  passages 
in  the  writings  of  the  orators  seem  to  indicate  that,  while  a 
physician  was  called  to  inspect  and  treat  a  wounded  person,  the 
testimony  as  to  the  patient's  condition  was  given  in  court  by 
others. 

Thus  in  the  case  against  Euergos  and  Mnesibulus,  in  which 
an  old  woman  had  died  some  days  after  an  assault,  Demos- 
thenes '  states  that  he  notified  the  accused  to  bring  a  surgeon 
and  cure  the  woman ;  but  that  as  they  did  not  do  so,  he  himself 
brought  his  own  surgeon  and  showed  him  her  condition  in  the 
presence  of  witnesses.  Upon  hearing  from  the  surgeon  that 
the  woman  was  in  a  hopeless  condition,  he  again  explained  her 
state  to  the  accused  and  required  them  to  find  medical  aid. 
Finally,  on  the  sixth  day  after  the  assault  the  woman  died.  He 
further  asserts  that  these  statements  would  be  proved  by  the 
depositions.' 

The  third  Tetralogy  of  Antiphon*  (b.c.  480)  relates  to  a 
case  in  which  the  defence  was  essentially  the  same  as  that  which 
was  the  subject  of  a  vast  amount  of  medical  expert  testimony 
in  a  celebrated  trial  for  murder  in  New  York  not  many  years 
ago.  A  person  wounds  another,  who  dies  some  days  afterward. 
The  assailant  is  accused  of  murder  and  sets  up  the  defence  that 
the  deceased  perished,  not  from  the  wounds  inflicted,  but  in 
consequence  of  unskilful  treatment  by  the  physicians. 

In  neither  of  these  cases  is  any  mention  made  of  physicians 
having  been  called  upon  for  testimony ;  indeed,  the  statements 
would  lead  to  the  inference  that  they  were  not.  In  another  case 
in  which  a  poor  and  sick  citizen  is  accused  of  malingering  to 
obtain  the  customary  pecuniary  aid  from  the  State,  Lysias° 
summons  no  medical  evidence  but  relies  entirely  upon  a  state- 
ment of  his  client's  case.° 

'  "Var.  Hist.,"  iii. ,  38.  at  a  preliminary  trial,  and  referred 

*  Kennedy's    transl.,    ed.    Bohn,  to  at  the  trial  by  the  orator. 

v.,  95.  .     ""Oratores    Attici,"    C.    Miiller, 

^  What  the  contents  of  these  depo-  Paris,  1877,  i.,  SO. 

sitions  were  and  by  whom  made  is  '  "  Oratores  Attici, "  C.  Miiller,  ed. 

unknown,  as  the  papers  referred  to  Didot,  Paris,  1877,  i.,  200-203. 

by  the  orator  are  not  given.     In  the  *  In  a  doubtful  fragment  of  Lysias 

Attic  courts  the  testimony  was  taken  the  expression  "as  physicians  and 
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Medical  legislation  was  not  more  advanced  during  the  as- 
cendancy of  the  Roman  Empire,  although  medical  science  was 
greatly  developed,  principally  by  the  labors  of  Celsus,  and  of 
Galen  and  other  Greek  physicians.  A  few  cases  are  mentioned 
by  the  historians  which  would  seem  to  indicate  a  closer  connec- 
tion between  law  and  medicine  than  had  existed  among  the 
Greeks,  but  they  refer  rather  to  the  custom  of  exposing  the 
bodies  of  those  who  had  died  by  violent  means  to  public  view, 
in  order  that  any  one  might  express  his  opinion  as  to  the  cause 
of  death,  than  to  any  appeal  to  medical  science  in  the  adminis- 
tration of  justice.  Thus  Suetonius'  says  that  the  physician 
Antistius  examined  the  dead  body  of  Julius  Csesar  (B.C.  44), 
and  declared  that  of  all  the  wounds  only  that  received  in  the 
breast  was  mortal. 

Pliny  ^  cites  an  early  instance  of  contested  interpretation  of 
post-mortem  appearances  in  the  case  of  Germanicus,  who  died 
A.D.  19,  by  the  action  of  poison,  said  the  enemies  of  Piso,  be- 
cause the  heart  did  not  bum.  The  friends  of  Piso,  while  ad- 
mitting the  fact  of  non-consumption,  attributed  it  to  the  de- 
ceased having  had  heart  disease.  The  same  author'  quotes 
Masurius  as  having  declared  a  child  born  after  thirteen  (lunar) 
months  to  be  legitimate,  in  an  action  for  the  possession  of 
property,  on  the  ground  that  no  certain  period  of  gestation  was 
fixed.  The  Emperor  Hadrian  (a.d,  117-138),  according  to 
Gellius,  sought  medical  information  in  a  similar  case,  and 
decreed  the  legitimacy  of  a  child  born  in  the  eleventh  (lunar) 
month,  "  after  having  considered  the  opinions  of  ancient  philos- 
ophers and  physicians." ' 

Although  the  Justinian  collections,  the  "Codex"  (a.d.  529), 
the  "Institutes"  (a.d.  533),  the  "Digests," or  "Pandects"  (a.d. 
534),  and  the  "Novels"  (a.d.  535-564),  prepared  by  the  best  legal 
talent  of  the  age,  under  the  direction  of  Tribonian,  do  not  pro- 
vide for  the  summoning  of  physicians  as  witnesses ;  they  con- 
tain an  expression  which  indicates  that  at  that  time  the  true 

midwives  declare"  (acTspoiiaTpoiKal  '  "Hist.  Nat.,"  xi.,  71. 

al  fialai  inveprrvavTo)    is   used  in  con-  '"Hist.  Nat.,'"vii.',  4. 

nection  with  the  question  whether  ••  A.   Gellius  :' "Noc't.  Att,"  1.   3, 

a  foetus  has  life  and  may  be  mur-  c.  16  :  "  requisitis  veterum  philoso- 

dered.     Cf.  "Orat.  Atticl,"  Mtiller  phoram  et  medico  "mm  sententiis." 

and  Hunziker,   Paris,   Didot,  1858,  The  word  "  fefentm"  seems  to  indi- 

"V  '?T^;   n        «  on  °^*®  *^^*   *^®   emperor    consulted 

Jul.  Cses.,    82,  books,  not  living  physicians. 
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function  of  the  medical  expert  was  more  correctly  appreciated 
than  it  is  to-day.  His  function  w^s  stated  to  be  judicial  rather 
than  that  of  a  witness.'  There  is  also  a  provision  that  in  cases 
of  contested  pregnancy,  midwives  (who  were  considered  as  be- 
longing to  the  medical  profession)  should,  after  examination  of 
the  woman,  determine  whether  or  no  pregnancy  exist,  and  that 
their  determination  should  be  final.  The  practice  of  medicine, 
surgery,  and  midwifery  was  regulated.  Those  desiring  to 
practise  must  have  been  found  competent  by  an  examination. 
The  number  of  physicians  in  each  town  was  limited.  They 
were  divided  into  classes,  and  were  subject  to  the  government 
of  the  Archiatri.  Penalties  were  imposed  upon  those  guilty  of 
malpractice  or  of  poisoning.  The  Justinian  enactments  contain 
abundant  internal  evidence  of  having  been  framed  in  the  light 
of  medical  knowledge.  They  contain  provisions  relating  to 
sterility  and  impotence,  rape,  disputed  pregnancy,  legitimacy, 
diseased  mental  conditions,  presumption  of  survivorship,  poi- 
soning, etc.,  which  indicate  that  the  medical  knowledge  of  the 
time  was  fully  utilized  in  their  construction." 

The  Germanic  peoples  at  about  the  same  period  possessed 
codes  in  which  traces  of  a  rudimentary  medical  jurisprudence 
existed.  The  most  ancient  of  these  was  the  Salic  law  (a.d. 
432),  in  which  the  penalties  to  be  paid  for  wounds  of  different 
kinds  are  fixed.  The  Ripuarian  law,  of  somewhat  later  date, 
takes  cognizance  of  the  crime  of  poisoning.  The  laws  of  the 
Bavarians,  Burgundians,  Frisians,  Thuringians,  and  Visigoths 
contain  practically  nothing  of  medico-legal  interest.  The  Lex 
Alamannorum  has  numerous  provisions  relating  to  wounds,  and 
expressly  provides  that  the  gravity  of  the  injury  shall  be  deter- 
mined by  a  physician.' 

During  the  period  of  about  a  thousand  years,  intervening 
between  the  Justinian  and  Caroline  (vide  infra)  codes,  the 
advancement  of  medicine  and  jurisprudence  suffered  almost 
complete  arrest.     The  guilt  or  innocence  of  an  accused  person 

1  "  Medici  non  sunt  proprie  testes,  burg,  1838  ;  M.  F.  Eller,  Bull.  Med.- 

sedmajusest  judicium  quam  testi-  Leg.  Soc.  N.  Y.,   1879,  i.,  226-337; 

monium."  and  Friedreich,  Bit.  f.  ger.  Anthr., 

^  For  accounts  of  the  medico-legal  NUrnberg,  1850,  I.,  iii.,  1-64;  1862, 

provisions  of  the  Justinian  enact-  xiii.,  188-215. 

ments,    see:   G.  A.  v.  d.   Pfordten,  "See  Mende :    "Handb.    d.    ger. 

"Beitrage  z.  Gesch,   d.   ger.   Med.  Med.,"  Leipzig,  1819,  i.,  83-87. 
aus  d.  Justin.  Eechtssam.,"  "Wiirz- 
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was  determined  rather  by  his  own  confession  under  torture,  or 
by  "  the  judgment  of  God"  as  shown  by  ordeal  or  by  judicial 
combat,  than  by  testimony  either  expert  or  of  fact. 

Even  during  the  night  of  the  Middle  Ages,  instances  are 
recorded  in  which  the  opinions  of  physicians  were  sought  to 
determine  questions  of  fact  in  judicial  proceedings. 

In  the  duchy  of  Normandy,  in  1207-45,  the  laws  provided 
for  the  examination  of  those  claiming  to  be  sick  (to  evade 
military  service  or  appeal  to  judicial  duel),  of  persons  killed, 
and  of  women.' 

In  a  decretal  of  Innocent  III.,  in  1209,  the  question  whether 
a  certain  wound  was  mortal  was  determined  by  physicians." 

There  is  extant  in  the  statutes  of  the  city  of  Bologna,  under 
date  of  1349,  an  entry  to  the  effect  that  Hugo  di  Lucca  had 
been  assigned  the  duty,  when  called  upon  by  the  podesta,  and 
after  having  been  sworn,  to  furnish  a  true  report  in  legal  cases.' 

In  the  kingdom  of  Jerusalem  {ca.  1250)  a  person  claiming 
exemption  from  trial  by  battle  because  of  sickness  or  of  wounds 
was  visited  by  a  physician  {fisicien  ou  miege)  and  a  surgeon 
{serorgien),  who  examined  him  and  made  oath  as  to  his  con- 
dition.* 

Sworn  surgeons  to  the  king  are  also  mentioned  in  letters 
patent  of  Philippe  le  Hardi  in  1278,  of  Philippe  le  Bel  in  1311, 
and  of  Jean  II.  in  1352.'  That  of  Philippe  le  Bel  refers  to  Jean 
Pitardi  as  one  of  "his  well-beloved  sworn  surgeons  in  his 
Chastelet  of  Paris,"  whose  functions  are  partly  indicated  by 
the  extracts  from  the  registers  given  below. 

The  registers  of  the  Chatelet  at  Paris  from  1389  to  1392 
record  several  instances  in  which  medical  aid  was  rendered  in 
judicial  proceedings.  Under  date  of  March  22d,  1389-90, 
"Maitre  Jehan  Le  Conte,  sworn  surgeon  to  the  king  our  sire," 
reports  to  Maitre  Jehan  Truquam,  lieutenant  to  the  provost, 
that  "  upon  that  day  in  the  morning  one  Rotisseur  had  gone 

'  "  Etablissements    et   Cofttumes,  fuisse  letalis, "  Mende,   "  Handb.  d. 

Assises  et  An'fits  de  I'Echiquier  de  ger.  Med.,"  i.,  91. 

Normandie  au  xiii.  Siecle,"A.  J.  '  Hensschel,  in  "Janus,"  Breslau, 

Marnier, Par.,  1839:" veued'homme  1847,  ii.,  135. 

en  langueur,  veue  de  mefaits,  veue  *  "  Assises    de   Jerusalem, "   Beu- 

d'homme  occis  et  veue  de  femme  gnot,  Paris,  1841-48,  quoted  by  Orto- 

despucelee."  Ian,  I.e.,  infra. 

''  "  Ut  peritorum  judicio  medico-  ^  Ortolan  :    "  Debuts    d.    1.    Med. 

rum  talis  percussio  asseveretur  non  leg.,"  Ann.    d'Hyg.,   Par.,  1872,   2 

s.,  xxxviii.,  861. 
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from  life  unto  death  in  consequence  of  the  wounds  which  he 
had  received  on  the  Monday  evening  preceding."  '  Under  date 
.»f  July  22d,  1390,  is  an  account  of  the  examination  of  one  Jehan 
b  Porchier,  accused  of  intent  to  poison  the  king  (Charles  VI.), 
in  which  there  is  reference  to  a  very  early  instance  of  toxicologi- 
eal  expert  evidence.  In  the  wallet  of  the  accused  certain  herbs 
were  found.  The  account  proceeds :  "  Richart  de  Bules,  herb- 
alist, was  summoned,  to  him  the  above-mentioned  herbs  were 
shown,  and  he  was  commanded  that  he  should  examine  them 
and  consider  well  and  duly,  reporting  the  truth  of  what, he 
should  find.  The  said  Richart,  after  having  examined  them 
with  great  diligence,  reported  that  in  the  box  in  which  these 
herbs  were  he  had  found  six  leaves,  namely :  one  leaf  of  jacia 
nigra,  and  one  of  round  plantain,  called  in  Latin  plantago 
minor,  and  four  of  sow-thistle  Qasseron),  called  in  Latin  rosti 
poterugni,  and  says  that  the  leaf  of  jatria  nigra  is  poisonous, 
but  that  in  the  others  there  is  no  poison  known  to  the  depo- 
nent."" On  August  12th,  1390,  "Jehan  Le  Conte  and  Jehan 
Le  Grant,  sworn  surgeons  of  our  sire  the  king,"  are  present  at 
the  torture  of  a  prisoner,  but  for  what  purpose  does  not  appear. 
In  another  case  the  same  Jehan  Xie  Conte  testified  that  a  wound 
in  the  head  of  a  deceased  person  was  made  with  an  axe."  At  a 
later  period  in  Italy,  the  infliction  of  "  the  question"  took  place 
under  medical  supervision.  Zacchias  devotes  a  chapter,  De 
Tormentis  et  Pcenis,*  to  the  consideration  of  the  different 
methods  of  torture,  the  degrees  of  pain  and  danger  attending 
each,  and  the  conditions  of  age,  sex,  and  health  which  render  its 
application  inadmissible.' 

During  this  period,  as  indeed  from  the  earliest  times,  the 
practice  of  medicine  was  regulated  by  law.  Thus  a  law  of  King 
Roger  of  Sicily  (1129-54)  punished  those  who  practised  med- 
icine without  authority  with  imprisonment  and  confiscation  of 
goods;  and  an  edict  of  Frederick  II.  (1215-46)  imposed  like 
penalties  upon  those  who  presumed  to  practise  except  after 
graduation  at  the  school  of  Salernum.' 

'  "Registre  Criminel  du  Chatelet  lib.  vi.,  tit.  ii.  ;  vol.  ii.,  pp.  33-49, 

de  Paris,"  Par.,  1861,  i.,  255.  ed.  Venet.,  fol.,  1737. 

^  ibid.,  1.,  318.      The  variants  ja-  =  Se**  also  "Reg.  Crim.  Chat,  de 

cia  and  j'aWa  occur  in  the  original.  Paris,"  i.,  204,  ii.,  439;  Desmaze  : 

3  Ibid. ,  i. ,  375,  409.  "  Hist.  Med.  Leg. , "  11-20,  33-41. 

■'"Qusest.  Medico- legales, "  t.  ii.,  "Isensee:  "Gesch.d.  Med.,"  i.,  316. 
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Medico-legal  science  was  formed  in  the  middle  of  the  six- 
teenth century  by  a  simultaneous  awakening  of  jurists  and 
physicians  to  the  importance  of  the  subject. 

It  was  in  Germany  that  expert  medical  testimony  was  first 
legally  recognized.  In  1507,  George,  Bishop  of  Bamberg,  pro- 
claimed a  criminal  code  in  his  domains.  This  was  subse- 
quently adopted  by  other  German  states,  and  finally  was  the 
model  upon  which  the  Caroline  Code,  the  first  general  criminal 
code  applying'  to  the  whole  empire,  was  framed  and  proclaimed 
at  the  Diet  of  Ratisbon  in  1532.' 

These  codes,  particularly  the  Caroline,  distinctly  provide 
for  utilizing  the  testimony  of  physicians.  Wounds  are  to  be 
examined  by  surgeons  who  are  "  to  be  used  as  witnesses ;" '  and 
in  case  of  death  one  or  more  surgeons  are  to  "  examine  the  dead 
body  carefully  before  burial.'"  They  also  contain  provisions 
for  the  examination  of  women  in  cases  of  contested  delivery,  or 
suspected  infanticide ;  *  for  the  regulation  of  the  sale  of  poisons ; ' 
for  the  detection  and  punishment  of  malpractice ; "  and  for  ex- 
amination into  the  mental  condition  in  cases  of  suicide  and  of 
crime.' 

An  early  work  on  the  practice  of  criminal  law,  based  on  the 
Caroline  Code,  was  published  by  the  Flemish  jurist,  Josse  de 
Damhouder,  in  1554.  It  contains  a  chapter  treating  of  the 
lethality  of  wounds,  which  should  be  determined  by  expert 
physicians  and  surgeons,  °  and  describes  the  course  which  is  to 
be  pursued  in  the  judicial  examination  of  dead  bodies.  This 
is  probably  the  earliest  printed  book  .(other  than  the  laws  them- 
selves) containing  reference  to  medico-legal  examinations,'  and 
antedates  the  writings  of  physicians  upon  the  subject. 

Although  it  was  only  in  1670  that  the  Ordinances  of  Louis 

■  XIV.  gave  to  France  a  uniform  criminal  code,  medico-legal 

reports  were  made  by  physicians  and  surgeons  to  the  courts 

'  "CoDStitutio    criminalis    Caro-  '  "Con.  cr.  Car.,"  art.  37. 

Una."    The  first  edition  was  printed  «  Tfeid.,  art.  134. 

atMayence,  1533,  fol.,  by  J.  Schof-  ■"  J6id.,  arts.  135,   179,  219. 

far.      See  also   Kopp,    "Jahrb.    d.  *"Non  perquoslibet,  necper  insi- 

Staatsarznk. , "    Frankf.,     1808,     1.,  pidos  et  imperitos,  sed  tantum  per 

183.  peritos  ac  doctos  medicos  aut  chi- 

2  "Con.  cr.  Car.,"  art.  147.  rurgos,"  p.  345. 

^Ibid.,  art.  149.  '"Praxis  Rerum  Criminalium, " 

"ibid.,    arts.    35,    36^     131,    133;  Antw.,    1554  (the  dedicatory  epis- 

"  Bambergische     Halssgerichts-Or-  tie    is   dated    1551),    pp     345-253, 

denung,"  Bamb.,  1507,  art.  44.  333-228 
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more  than  a  century  before.  Indeed,  the  earliest  medico-legal 
work  written  by  a  physician '  is  the  37th  book  of  the  CEuvres 
d'Ambroise  Pare,  first  printed  in  1575,  in  which  he  directs  the 
forms  in  which  judicial  reports  shall  be  made  in  various 
medico-legal  cases.''  During  the  remainder  of  the  sixteenth 
century  France  produced  but  three  treatises  on  medico-legal 
subjects.'  One  of  these,  written  by  the  jurist  A.  Hotman, 
distinctly  mentions  the  employment  of  physicians  to  determine 
questions  of  fact. 

In  Italy  works  on  medical  jurisprudence  were  published  at 
the  close  of  the  sixteenth  and  beginning  of  the  seventeenth  cen- 
tury. The  earliest  of  these  was  a  chapter  of  Codronchius, 
treating  of  the  "method  of  testifying  in  medical  cases,"  in 
1597.*  At  about  the  same  time,  but  certainly  later,  appeared 
the  work  of  Fortunatus  Fidelis,  to  whom  the  honor  of  being 
the  first  writer  on  medical  jurisprudence  is  given  by  many.  ° 

The  great  work  of  Paulus  Zacchias,  physician  to  Pope  Inno- 
cent X.,  was  first  printed  at  Eome,  1631-35.  This  medico- 
legal classic  contains  in  the  first  two  volumes  the  "  Qucestiones" 
and  in  the  third  the  decisions  of  the  Roman  Rota.     It  treats  of 

1  Wildberg,  "Bibl.  Bled. -for.,"  printed  in  1563,  Pare  is  referred 
Berl.,  1819,  Nos.  553,  554,  1,124,  to  as  " chirurgien  ordinaire  du  Roi, 
1,135,  1,136,  1,304,  1,835,  1,836,  et  Jure  a  Paris. "  Ploucquet,  "Lib. 
3, 343,  cites  nine  works  earlier  than  Med.  dig. , "  Tiib. ,  1809,  iv. ,  349, 
1575.  These  are,  however,  mono-  mentions  a  monograph  by  "  Tygeon, 
graphs  on  the  period  of  gestation,  Th. , "  printed  at  Lyons,  1575. 
witchcraft,  fasting  girls,  drunken-  ^  S.  Pineau  :  "Denotislntegritatis 
ness,  and  wounds  of  the  head.  et  Corruptionis  Virginum, "  Paris, 

Works  on  toxicology  were  written  1598  ;  A.  Hotman /"  De  la  Dissolu- 

at  a  much  earlier  date  ;  the  Q-npiaKd.  tion  duMariageparl'Impuissance," 

and  AXe^upapixuKa,  of  Nicander,   ca.  etc. ,  Paris,  1581 ;  de  la  Corde,  "  Ergo 

B.C.  135;   the  TEpi  SrilriTtipluv  ^apiia-  Virgo  .   .   .  lac  in  mammis  habere 

(CUV,  of  Dioscorides,  cci.  a.d.  50;  the  potest,"  Paris,   1580.     Wildberg,  I. 

treatises,    "De  Venenis,"  of  Petrus  c,  Nos.  555,   1,308,   1,309,   are  not 

de    Abbano    {ca.  a.d.    1250),     first  properly  medico-legal, 

printed  Mantua,  1472;  of  Arnoldus  *  In  his  "De  Vitiis  Vocis,"  etc., 

da  Villanova  {oa.  a.d.   1300),  first  Frankf.,  1597.     He  had  previously 

printed   [sine  loo.  et  an.)    ca.  1470;  published  a  treatise,    "De    morbis 

of  Santes  de  A  rdoynis,  Venice,  1493,  veneflcis    ac    veneficiis,"    Venet., 

and  of   F.  Ponzetti,  Venice,    1493,  1595. 

are  among  the  earliest.     Works  on  *  "  De     relationibus     medicorum 

toxicology  are    not  considered    in  ...   in  quibus  ea  omnia  quae  in 

this     Introduction,    the    historical  forensibusao  publicis  causis  medici 

sketch  of  that  science  being  reserved  referre     sclent,"     etc.,     Panormi, 

for  a  later  volume.  1603.       Mongitore,     "  Bibl.     Sic. , " 

2  Ed.  Malgaigne,  1840,  t.  iii.,  1.  Panormi,  1707-14,  i.,  199,  mentions 
xxvii.,  pp.  651-658;  ed.  princ,  an  edition  of  1598,  Pan.,  under  the 
Paris,  1575,  fol.,  pp.  931-944.  On  title  :" Bissus  [Birrus ?],  sive  med- 
the  title-page  of  an  earlier  work,  icorum  patrocinium, "  etc. 
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every  branch  of  medico-legal  science,  and  discusses  physiologi- 
cal questions  of  legal  interest,  besides  dealing  with  questions 
such  as  the  infliction  of  torture  and  miracles/ 

Although  the  "  Qusestiones  Medico-legales"  of  Zacchias  was 
the  first  systematic  work  upon  medical  jurisprudence,  his  coun- 
trymen in  succeeding  centuries  have  contributed  but  little  to 
this  science.  It  is  only  during  the  latter  part  of  the  present 
cfenturythat  Italians  have  again  become  prominent  in  medico- 
legal literature. 

In  France  legal  medicine  progressed  but  little  from  the  time 
of  Pare  to  the  latter  part  of  the  eighteenth  century.  Several 
treatises  appeared,  being  chiefly  upon  legitimacy  and  kindred 
subjects,"  with  a  few  treating  of  reports,  signs  of  death,  etc' 

Toward  the  end  of  the  eighteenth  century  the  labors  of 
Louis,  Petit,  Chaussier,  and  Fodere  elevated  legal  medicine  to 
the  rank  of  a  science.  The  investigations  of  Louis  (Ant.  L.) 
were  numerous  and  important  in  this  as  in  other  subjects,*  and 
the  "  causes  celebres"  contain  reports  of  many  trials  in  which  he 
threw  light  upon  doubtful  medical  questions. °  Antoine  Petit, 
a  contemporary  of  Louis,  contributed  an  extensive  work  on  the 
duration  of  pregnancy  as  affecting  legitimacy.  ° 

Somewhat  later  Fr.  B.  Chaussier,  between  1785  and  1828, 
published  at  Dijon  a  number  of  treatises  on  infanticide,  viabil- 
ity, surgical  malpractice,  etc'  Fodere,  a  Savoyard,  was  the 
first  to  publish  a  systematic  treatise  on  medical  jurisprudence 
in  France,  which  was  first  printed  in  1798  and  in  a  much  en- 

'  "  Qusestiones      Medico-legales, "  murder  by  hanging,   1763  ;  on  the 

Rome,  1613-35,  3  t.,  fol.     See  also  duration    of    pregnancy,  1764,  etc. 

Kerschensteiner  :  Friedr.  Bl.  f.  ger.  These  and  other  articles  on  drown- 

Med.,    etc.,    Niirnb.,   1884,   xxxv.,  ing,    etc.,     are    collected    in    his 

401-410.  "  CEuvres  diverges  de  Chirurgie, "  3 

^Wildberg,     "Bibl.    Med. -for.,"  vols.,  Par.,  1788. 

gives  the  titles  of  thirty-four  trea-  ^  Cases     of     Monbailly,    Syrven, 

tises    on    legitimacy,     impotence,  Galas,  Cassaigneux,  Baronet,  etc. 

sterility,  signs  of    virginity,   etc.,  ^  " Reoueil  de  pieces  relatives  a  la 

published    in    France    during  this  question  des  naissances  tardives," 

period.  Amst.  and  Par. ,  1766,  3  vols. 

^  On  reports  :  Rene  Gendri,  1650 ;  ■■  "Consult.  Med.  -leg.  s.  u.  Aecus. 

Nicolas  de  Blegny,  1684-;  J.  Devaux,  d'Infanticide,"  1785;  "Obs.   Chir.- 

1693;  Prevot,   1753;    H.   M.   Maret,  leg.,"     1790;     "Med. -leg.,"     1809; 

1757.     On    signs  of   death:    P.   E.  " Consult,  et  Rapp.  sur diverges obj. 

Dionis,  1718;  J.  B.  Winslow,  1740;  d.  Med. -leg.,"  1834;  "Mem.  med.- 

S.  J.  Bruhier,  1745.  leg.  s.  1.  Viabilite,"  1836 ;  "Consult. 

■•  On  the  signs  of  death,  1753  ;  on  Med. -leg.  s.    u.    cas    d'amp.    d.   1. 

the  distinction  between  suicide  and  Cuisse, "  1838. 
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larged  form  in  1813. '  This  last  edition  is  an  exhaustive  treatise 
upon  all  branches  of  legal  medicine  and  public  hygiene,  and 
won  for  its  author  the  appointment  as  Professor  of  Forensic 
Medicine  in  the  University  of  Strassburg. 

At  about  the  same  period  appeared  the  works  of  Mahon'' 
and  of  Belloc,"  both  of  which  went  through  three  editions  in  ten 
years,  and  those  of  Biessy.' 

The  most  industrious  and  original  of  French  professors  of 
legal  medicine  was  Orfila.  A  native  of  Minorca,  he  graduated 
in  medicine  at  Paris  in  1811,  and  devoting  himself  to  chemical 
and  toxicological  investigations,  published  the  first  edition  of 
his  "  Traite  des  Poisons"  in  1814.  This  work,  which  may  be 
regarded  as  the  foundation  of  experimental  and  forensic  toxi- 
cology, went  through  five  editions  to  1852,  and  was  translated 
into  several  foreign  languages.  The  first  edition  of  his  "  Logons 
de  Medecine  legale"  appeared  in  1821,  and  the  fourth  in  1848. 
Besides  these  Orfila  published  a  work  on  the  treatment  of 
asphyxia  and  a  great  number  of  pp,pers  on  medico-legal  subjects, 
principally  in  the  Annates  d'' Hygiene,  of  which  he  was  one  of 
the  founders  with  Andral,  Esquirol,  Leuret,  and  Devergie. 
Orfila  occupied  the  chair  of  chemistry  and  medical  jurispru- 
dence in  the  University  of  Paris  for  upward  of  thirty  years,  and 
was  emfjloyed  as  expert  in  innumerable  cases  before  the  courts. 

Contemporaneous  with  Orfila,  and  almost  as  prominent,  was 
Devergie,  the  first  edition  of  whose  "Medecine  legale,"  in  three 
volumes,  appeared  in  1836,  and  the  third  in  1853. 

In  1820  the  first  edition  of  the  Manual  of  Briand  and  Bres- 
son was  published.  This  work,  the  tenth  edition  of  which  was 
published  in  1879,  is  the  first  in  which  a  jurist  was  associated 
with  a  physician  in  the  authorship,^  and  is  one  of  five  of  which 
one  of  the  authors  is  a  lawyer." 

'  "Les  Lois  eclairees  par  les  Sci-  *  In  the  later  editions  Chaude  took 

ences  physiques, "  Par. ,  1798,  3  vols. ,  the  place  of  Brosson,  and  a  chemist, 

8vo  ;  "Traite  de  Med. -leg.  etd'Hyg.  J.  Bonis,  was  added, 

publ.,"  Par.,  1813,  6  vols.,  8vo.  "Devergie,     "Med. -leg.,"     1836, 

'  "Med. -leg. ,"  etc.,  Rouen,  1801 ;  contains    a    legal    chapter    by    de 

Paris,  1807,  1811.  Robecourt.     Paris  and  Fonblanque, 

^  "  Cours.  de  Med.  -leg. , "    Paris,  "  Med.     Jurispr. , "     Lond. ,      1823  ; 

1809,1811,  1819.  Wharton  and  Stille,   "Med.  Jur.," 

*  "  Apergu  et  obs.  s.  1.  Med.  -leg. , "  Phila. ,  1855  ;  Le  Grand  du  Saule, 

Lyon,  1811 ;  "  Secours  aux  Asphyx-  Berryer  et  Pouchet,  "  Tr.  de  Med.  - 

ies, "  Lyon,    1818  ;    "  Man.  d.  Med.  -  leg.  de  Jur.   med.   et  de  Tox. , "  2d 

leg.,"  Lyon,  1821.  ed..  Par.,  1881. 
2 
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Special  treatises  on  the  medico-legal  relations  of  insanity- 
were  published  by  Georget  (1831),  Falvet  (1828),  Esquirol 
(1838),  and  Marc  (1840),  and  on  midwifery  by  Capuron  (1821). 

Tardieu,  Professor  of  Legal  Medicine  in  the  University  of 
Paris  (1861-79),  published  a  most  important  series  of  mono- 
graphs on  hygienic  and  medico-legal  subjects,'  besides  many 
papers,  principally  in  the  Annales  d'' Hygiene,  etc. ,  and  testi- 
fied before  the  courts  in  many  "  causes  celebres." 

The  first  work  of  medico-legal  interest  to  appear  in  Ger- 
many was  the  "  Medicus-Politicus"  of  Eodericus  a  Castro,  a 
Portuguese  Jew  living  in  Hamburg,  printed  in  1614,  which 
deals  principally  with  medical  ethics  and  the  relations  of  physi- 
cians, but  contains  chapters  on  simulated  diseases,  poisoning, 
wounds,  drowning,  and  virginity/ 

It  was  only  toward  the  end  of  the  seventeenth  century  that  the 
subject  was  scientifically  treated,  and  during  the  latter  part  of  the 
seventeenth  century  and  the  beginning  of  the  eighteenth  great 
progress  was  made  in  the  development  of  forensic  medicine  in 
Germany.  Johannes  Bohn,  one  of  the  originators  of  the  experi- 
mental method  of  investigation  in  physiological  chemistry  and 
physics,  at  the  University  of  Leipzig,  was  also  one  of  the  earli- 
est German  contributors  to  the  literature  of  legal  medicine. 
Besides  smaller  works  he  published  two  noteworthy  treatises  : 
in  1689  a  work  on  the  examination  of  wounds  and  the  distinc- 
tion between  ante-mortem  and  post-mortem  wounds,  and  be- 
tween death  by  injury,  strangulation,  and  drowning.'  In  1704 
a  work  giving  rules  for  the  conduct  of  physicians  in  attending 
the  sick  and  in  giving  evidence  in  the  courts."  At  about  the 
same  period  M.  B.  Valentini,  professor  in  the  University  of 
Giessen,  published  three  important  works,  containing  collec- 
tions of  medico-legal  cases,  and  of  the  opinions  aiad  decisions 


1    "C 


'  Sur  les  Attentats  aux  Moeurs, "  fuit  exhibitum  ;   cap.   xi.  :    testifi- 

1st  ed. ,   1857  ;  7th  ed. ,   1878  ;   "  Sur  candi  ratio  in  vulneribus  capitis  ; 

1' Avortement, "    1856,     1861,    1868 ;  et  in  iis  qui  aqua  fuerunt  suffocati ; 

i£']?^^^^fS'^^'®°°'"^<^°"  ^^65,  1870,  cap.  xii.  :  Quomodo  amissa  virgin- 

'■°'";  „    S"''     I'Empoisonnement"  itas :    et   alterius    utrius    coniueis 

(with  Z.  Roussin) ,  1867,  1875  ;  "  Sur  sterilitas  deprehendatur. 

i  Q-fo^Po  °'^^'  IJi^®  '  "  ^1'  la  Folie, "  «  "  De  renunciatione  vulnerum, " 

,     ?;  ,   ??'l^^^'®®®^''®^'"^S'''9;"Sur  etc..  Lips.,  1689,    8to   ("Egregium 

les  Maladies,  etc.,"  1879.  opus, "  Haller) .                ^      s    » 

"  Lib.  IV.,  cap.  ix.  :   Qua  ratione  ■>  "be  officio  medici  duplici,  clin- 

morbum  simulantes  d  e  p  r  e  h  e  n  d  i  ico  nimirum  et  forensi, "  Lips.  1704, 

queant;    cap.   x.  ;   testificandi  me-  4to  ("  Eximius  liber, "  Haller) . 
thorlus  circa  eos,   quibus  venenum 
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of  previous  writers. '  Another  extensive  collection  of  cases  and 
decisions  was  published  in  1706  by  J.  F.  Zittmann,  from  a  MS. 
left  by  Professor  C.  J.  Lange,  of  the  University  of  Leipzig;" 
and  still  another  by  J.  S.  Hasenest'  appeared  in  1755. 

During  the  latter  part  of  the  eighteenth  century,  the  Ger- 
mans cultivated  legal  medicine  assiduously,  and  a  great  number 
of  works  upon  the  subject  were  published.  Among  these  may 
be  mentioned  those  of  M.  Alberti,  professor  at  the  University 
of  Halle ; '  H.  F.  Teichmeyer,  of  the  University  of  Jena ;  °  A.  O. 
Golicke,  of  the  universities  of  Halle  and  Duisburg,  who  was 
the  first  to  prepare  a  bibliography  of  the  subject ; '  J.  F.  Fasel 
(Faselius),  professor  at  Jena;'  J.  E.  Hebenstreit  and  0.  S. 
Ludwig,  professors  at  Leipzig ;°  C.  F.  Daniel,  of  Halle;'  J. 
D.  Metzger,  professor  at  Konigsberg,  the  author  of  a  number 
of  works,  one  of  which,  a  compendium,  was  translated  into 
several  other  languages;'"  J.  V.  Miiller,  of  Frankfurt ; "  J.  C. 
T.  Schlegel,  who  collected  a  series  of  more  than  forty  disserta- 
tions by  various  writers;"  M.  M.  Sikora,  of  Prague;"  J.  J. 
von  Plenck,  professor  in  Vienna,  who  published  a  work  on 
forensic  medicine  and  one  on  toxicology;'*  K.  F.  Uden,  sub- 
sequently professor  in  St.  Petersburg,  who  was  the  first  to 
publish  a  periodical  journal  devoted  to  legal  medicine,  which 

'"PandectsB     Medico- legales,"  '  " Elementa  Medicinse  f orensis, " 

etc.,  Franoof.,  1701,  4to  ;  "Novelte  Jena,  1767,  published  posthumously. 

Medico-Iegales, "     etc. ,      Francof . ,  '  Hebenstreit :       "  Anthropologia 

1711,   4to ;   "'Corpus  Juris  Medico-  forensis, "    Lips.,    1753;     Ludwig: 

legale, "  etc. ,  Francof. ,  1733,  fol.  "  Institutiones  Medicinse  forensis, " 

'  "Medicina  forensis,  hoc  est  re-  ed.  3,  Lips.,  1774. 

sponsa  facultatis  medicse  Lipsiensis  '  "  Beitrage    zur     mediciniscben 

ad  qusestiones  et  casus medicinales,  Gelehrsamkeit, "  etc.,  Halle,  1748- 

ab  anno  1650  usque  1700, "  Francof. ,  54 ;      "  Sammlung     medicinischen 

1706,  3  vols. ,  4to.  .   .   .  Zeugnissen, "     etc. ,      Leipz. , 

'  "  Der  medicinische  Richter,  Oder  1776;      "Institutionum     Medicinse 

Acta  physico-medico  forensia  Col-  publicee, "  etc. ,  Lips. ,  1778. 

legii  medici  Onoldini,"  Onolzbach,  '"  "  Kurzgef asstes  System  der  ge- 

1755,  4to.  richtlichen     Arzney wissenschaf t, " 

■'  "Systema  Jurisprudentise  Med-  Konigsb.  u.  Leipz.,  1793. 

icse,"  etc.,  6  vols.,  4to,  Halle,  Leip-  "  "Entwurf     der     gerichtlichen 

zig,  and  Gorlitz,  1735-47.  Arzneiwissenschaf t, "  etc. ,  Frankf . , 

*  "  Institutiones  Medicinse  legalis  1796-1801,  4  vols. 

et  forensis,"  Jena,  1733,  1731,  1740,  i^  " Collectio Opusculorum  selecto- 

1763.  rum  ad  Medicinam  forensem  spec- 

*  "  Medicina  forensis  demonstra-  tantium, "  Lips. ,  1783-90,  6  vols, 
tiva,"   etc.,    Frankf.,     ad    Viadr.,  ""  Qgnspectus  Medicinse  legalis, " 
1733  ;  "  Introductio  in  historiam  lit-  etc. ,  Prague,  1780. 

terariam  scriptorum  qui  medicinam  "  "  Elementa  MediciHSB  et  Chirur- 

forensem  commentarius  suis  illus-  gise  forensis, "  Viennse,  1781;  "Tox- 
traverunt,"  Frankf.,  1733,  1735.  icologia,"  etc.,  Viennse,  1785. 
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was  afterward  continued  by  J.  F.  Pyl  at  Stendal;'  and,  J.  C. 
FaLner." 

At  this  period  compends  for  students  were  published  in  Ger- 
many, which  indicate  by  their  number  the  extent  to  which  this 
science  was  the  subject  of  study.  Among  these  those  of  Ludwig 
(1765),  Kannegieser  (1768),  von  Plenck  (1781),  Frenzel  (1791), 
Loder  (1791),  Amemann  (1793),  Metzger  (1800),  and  Eoose 
may  be  mentioned. 

The  Germans  of  the  present  century  have  maintained  the  . 
pre-eminence  in  legal  medicine  achieved  by  their  forefathers. 
Among  a  great  number  of  investigators  and  writers  a  few  may 
be  mentioned :  C.  F.  L.  Wildberg,  professor  at  Eostock,  was  a 
most  prolific  writer,  edited  a  journal  devoted  to  state  medicine, 
and  contributed  a  valuable  bibliography  of  the  subject; '  A.  F. 
Hecker,  professor  at  Erfurth  and  afterward  at  Berlin,  and  J. 
H.  Kopp  each  edited  and  contributed  extensively  to  a  medico- 
legal journal."  A  much  more  important  periodical  was  estab- 
lished in  1831  by  Adolph  Henke,  professor  in  Berlin,  and  was 
continuously  published  until  1864.  Henke  also  wrote  a  great 
number  of  articles  and  a  text-book  on  legal  medicine.  °  Jos. 
Bernt,  professor  at  Vienna,  published  a  collection  of  cases,  a 
systematic  treatise,  and  a  number  of  monographs,"  as  well  as 
the  MS.  work  left  by  his  predecessor  in  the  chair,  F.  B.  Vietz. 
A  handbook  containing  an  excellent  history  of  medico-legal 
science  was  published  by  L.  J.  C.  Mende,  professor  at  Griefs- 
wald,'  who  also  contributed  a  number  of  monographs,  chiefly 
on  obstetrical  subjects.  K.  W.  N.  Wagner  contributed  but  lit- 
tle to  the  literature  of  the  subject,  but  it  was  chiefly  by  his 

'  Magazin    fiir    die    gerichtliche  and  1849  "Wildberg  published  fifteen 

Arzneikunde  und  niedicinische  Po-  books  and  treatises  on  medico-legal 

lizei,  Stendal,  1782-87,  6  vols.     Ps^l  subjects. 

also  published  "Aufsatze  und   Be-  '•Kritisohe   Jahrb.    f.    d.    Staats- 

obaohtungen  aus  der  gerichtlichen  arznk.  f.   d.   xix.   Jahrh.,   1806-09. 

Arzneiwissenschaft, "  Berlin,   1783-  Jahrb.  d.  Staatsarznk. ,  1808-19. 

93,   8  vols.     Uden  was  the  first  to  *  Zeitschrift  fur  die  Staatsarznei- 

edit  a  medical  journal  in  Russia.  kunde,  Erlangen,  1831-64,  llSLvols.  ; 

5  "Vollstandiges  System  der  ge-  "Lehrbuchderger.  Med.,"lte  Aufl., 

richtlichen  Arzneykunde, "  Stendal,  Berlin,    1812,    13te    Aufl.,    Berlin, 

1795-1800;     "Beitrage   zur   prakti-  1859. 

schen    und    gerichtlichen    Arznei-  i' "Visa  Reperta,"  Wien,  1827-45, 

kunde,"  Stendal,  1799.  3  vols.  ;  " Systematischos  Handb.  d. 

3  Jahrb.  der  gosam.  Staatsarznei-  ger.  Med.,"  Wien,  Ite  Aufl.,   1818, 

kunde,   Leipzig,    1885-40,    7   vols.;  SteAufl.,  1846. 

"Bibliotheca  Medicines    publicEB,"  '  "Ausftihrl.      Handb       d      ger. 

BeroL,  1819,  2vols.     Between  1804  Med.,"  Leipzig,  1819-32   6  vols. 
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efforts,  while  professor  in  the  University  of  Berlin,  that  a 
department  for  instruction  in  state  medicine  was  established 
there  in  1832.  A.  H.  Nicolai,  also  professor  at  Berlin,  pub- 
lished a  handbook '  besides  numerous  articles  in  the  journals. 
F.  J.  Siebenhaar  published  an  encyclopaedia  of  legal  medicine, 
and  in  1843  established  a  journal  devoted  to  state  medicine, 
which  in  its  continuations  was  published  until  1872."  J.  B. 
Friedreich,  professor  at  Erlangen,  after  editing  a  journal  de- 
voted to  state  medicine  from  1844  to  1849,  established  one  of 
the  most  important  of  current  medico-legal  periodicals  in  1850,^ 
to  both  of  which  he  was  a  frequent  contributor  until  his  death 
in  1862.  Ludwig  Choulant,  professor  at  Dresden,  and  more 
widely  known  as  the  author  of  important  contributions  to  the 
history  of  medicine,  published  two  series  of  reports  of  medico- 
legal investigations." 

The  foremost  forensic  physician  of  this  period  in  Germany 
was  unquestionably  John  Ludwig  Casper,  professor  in  the 
University  of  Berlin  and  "forensic  physician"  (gerichtlicher 
Physicus)  to  that  city,  who  greatly  extended  the  department 
established  in  the  university  under  Wagner.  He  made  in- 
numerable investigations,  some  of  which  are  preserved  in  sev- 
eral collections  of  cases, ^  others  in  his  classic  Handbook,'  and 
still  others  in  the  periodical  which  he  established  in  1852,  and 
which  is  now  the  most  important  current  medico-legal  journal.' 

It  is  necessary  in  this  place  to  make  mention  of  one  work 
by  living  authors,  as  its  appearance  marked  a  new  departure  in 
medico-legal  literature,  and  as  in  it  the  fact  that  forensic  med- 

>"Haiidb.  d.  ger.  Med.,"  Berlin,  Statistik,"  etc.,   Berl.,  1846;    "Ge- 

1841.  richtl.  Leichen-Oeffnungen, "  Berl. , 

2  "Enzyklop.  Handb.  d.  ger.  Arz-  1851-53,  1850-53;  "  Klinisohe  Novel- 

neyk.,"  Leipzig,   1838-40,   3  vols.  ;  len,"etc.,  Berl.,  1863. 

Magazin  f .  die  Staatsarzneykunde.  *  "  Pract.   Handb.  d.  ger.  Med. , " 

8  Centralarch.   £.    d.    ges.   Staats-  Berl. ,  Ite  Aufl. ,  1857-58  ;  8te  Aufl. , 

arznk.,    Ansbach,   1844-49  ;  Blatter  Berl.,  1889,  also  translation  of  Geo. 

f .    d.    geriohtliche    Anthropologie,  Balfour,  New  Sydenham  Soc. ,  Lon- 

Erlangen,    1850,  now  published  at  don,  1861-65.     The  fourth  and  suc- 

Erlangen   under    the    title    Fried-  ceeding  editions,    published    after 

reich's  Blatter  f.  ger.  Med.  u.  Sani-  Casper's  death  (1864),  were  edited  by 

tatspolizei.  Karl  Liman,  his   successor  in  the 

*  "  Gutachten  u.  Aufsatze, "  ete. ,  chair  of  medical  jurisprudence  (d. 

Leipzig,  1847;  "Auswahl  von  Gut-  1893). 

achten,"  etc.,  Dresden,  1853.  '  Vierteljahresschr.  f.  ger.  u.  6f- 

^"Beitrage    z.    medicin.    Statis-  fentl.  Med. ,  Berl. ,  1853,  edited  after 

tik,"  etc.,   Berl.,   1835-35,  3  vols.  ;  Casper's  death  by  Horn,    1865-70, 

"  Denkwiirdigkeiten     z.     medicin.  Eulenberg,  1871-90,  Wernich,  1891. 
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icine  extends  over  so  wide  a  field  of  inquiry  as  to  require 
treatment  at  the  hands  of  specialists  was  first  recognized.  To 
Josef  von  Maschka,  professor  in  the  University  of  Prague,  the 
credit  is  due  of  having  been  the  first  to  produce,  with  the  col- 
laboration of  twenty- two  colleagues,  a  truly  systematic  work  on 
modern  forensic  medicine.' 

English  works  upon  this  subject  did  not  exist  prior  to  the 
present  century,'  although  physicians  were  employed  by  the 
courts  to  determine  medical  questions  of  fact  at  a  much  earlier 
date.  Paris  and  Fonblanque,  in  the  third  Appendix  of  their 
"  Medical  Jurisprudence, "  give  the  text  of  reports  by  the  Colleges 
of  Physicians  of  London  and  of  Edinburgh  concerning  the  cause 
of  death  as  early  as  1633  and  1687  respectively." 

Lectures  on  medical  jurisprudence  were  given  at  the  Uni- 
versity of  Edinburgh  by  A.  Duncan,  St.,  at  least  as  early  as 
1793.*  The  title  of  Professor  of  Medical  Jurisprudence  in  a 
British  university  was  conferred  for  the  first  time,  however, 
upon  A.  Duncan,  Jr.,  at  the  University  of  Edinburgh  in 
1806.' 

The  first  English  work  on  medical  jurisprudence  worthy  of 
consideration  is  the  medical  classic  known  as  Percival's  "Med- 
ical Ethics."     This  was  first  published  in  1803,  and  contains  in 

'  "  Handb.  d.  ger.  Med. , "  Tubin-  his  "  Elements  of  Medical  Jurispru- 

gen,  1881-83,  4  vols.  dence,"  to  which  Percival   ("Med. 

-'  Daniel :  "Bibl.  d.  Staatsarznk. , "  Ethics,"  Oxford,  1849,  p.  103)  justly 

Halle,    1784,    No.    107,    mentions  :  refers  as  "  a  valuable  epitome  of  S. 

"E.    Prat,    Rationarium    chirurgi-  F.   Faselii's   "Elementa    Medicinee 

cum,  Oder  nothwendiges  Handbuch  Forensis    [Regiom.,   4to,    1787],    in 

des  Wundarztes,  wie  er  Bericht  an  English  by  Dr.  Farr. " 

die  Obrigkeit  thun  soil u.  s.  w.,  aus  ^  "Med.  Jur.,"    iii.,   p.   326  seq. 

demEngl. ,"  Hamb.,  1684.  4,  690.  8.  Report  that  Joseph  Lane  died  of  poi- 

The    same    title  is  reproduced   by  son  (1633) .     Report  that  Sir  James 

Wildberg  (No.  239)  in  1819,  and  the  Standsfield  was  strangled  and  not 

edition    of    1684  is    mentioned   by  drowned,  with  account  of  autopsy 

Ploucquet,   "Initia"    (1803),  Suppl.  (1687).       Also    extracts    from    the 

iv.,    86,    and    "Litt.     med.    dig."  medical  evidence  in  the  cases  of 

(1809),  iii.,  54,  the  name  of  the  au-  Spencer  Cowper  (from  13  Howell's 

thor  being  given  as  "  Pratt  (Elias) . "  "  State  Trials")  ;  Mary  Blandy  (Ox- 

This  may  be  an  early  work  by  Ellis  ford,   1753)  ;  John  Donellan   (War- 

Pratt,  but  we  can  find  no  mention  wick,    1781)  ;    and    R.    S.    Donnall 

of  it  elsewhere.     In  the  years  1734,  (Launceston,  1817) . 

1761,  and  1787 dissertatioias  onabor-  •*  "Heads  of  Lectures  on  Medical 

tion  were  defended  at  Edinburgh  Jurisprudence,  or  the  Institutiones 

by    Arnot,    Harris,    and    Murray.  Medicinse  legaJis, "  vi.,  34  pp.,  8vo, 

Three  treatises  on  death  from  suflo-  Edinb. ,  1793. 

cation    by  Goodwyn,    Frank,    and  '  See  Beck  :  "  Med.  Jur. , "  7th  ed. , 

Coleman  appeared   in  1788-91.     In  xvi.,  and  note. 
1788  S.   Farr  published  at  London 
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its  fourth  chapter  an  admirable  epitome  of  legal  medicine.'  A 
more  elaborate  work,  based  very  largely,  however,  upon  the 
writings  of  continental  authors,  was  published  by  G.  E.  Male 
in  1816."  In  1821  Professor  John  Gordon  Smith  published  the 
first  systematic  treatise  on  forensic  medicine,'  and  was  one  of 
the  first  in  Great  Britain  to  show  the  importance  of  the  subject. 
Two  years  later,  in  1823,  appeared  the  elaborate  and 
scholarly  work  of  Dr.  Paris  and  Mr.  Fonblanque,  the  first  in 
the  English  language  in  whose  authorship  members  of  the 
medical  and  legal  professions  were  associated.*  In  1831,  Prof. 
Michael  Ryan  published  the  first  edition  of  his  "  Manual  of 
Medical  Jurisprudence"  from  the  memoranda  of  his  lectures  on 
the  subject  in  the  Westminster  School  of  Medicine.'  A  similar 
work  was  published  by  Professor  T.  S.  Traill,  of  the  Univer- 
sity of  Edinburgh,  in  1836.°  The  awakened  interest  in  medico- 
legal subjects  among  the  medical  profession  during  the  decade 
1830-40  is  evidenced  by  the  publication  in  the  medical  jour- 
nals of  the  lectures  of  A.  Amos,  in  1830-31 ;  of  A.  T.  Thomson, 
at  the  London  University,  in  1834-35;  of  H.  Graham,  at  West- 
minster Hospital,  in  1835;  of  W.  Cummin,  at  the  Aldersgate 
Street  School,  in  1836-37 ;  and  of  T.  Southwood  Smith,  at  the 
Webb  Street  Theatre  of  Anatomy,  in  1837-38.' 

'  In  the  preface  Dr.  Percival  says  :  Edinb.  M.  and  S.  Jour. ,  and  "  Hints 

"  This  work  was  originally  entitled  for   the    Examination    of    Medical 

'  Medical  Jurisprudence, '  but  some  Witnesses, "    Lond. ,    1829,   died    at 

friends  having  objected  to  the  term  the  age  of  forty-one  in  1833,  after 

Jurisprudence  it  has  been  changed  fifteen  months'  imprisonment  in  a 

to  Ethics. "    An  unfinished  and  un-  debtors'  prison, 

published  edition,  written  prior  to  ■'"Med.  Jur.,"  3  vols. ,  8vo,  Lon- 

1794  and  containing  Chapter  IV.,  don,  1823.     See  note  1,  p.  v. 

was  printed  about  1800  (see  Editor's  '  "A  Manual  of  Med.  Jur.,"  Lon- 

Preface,   p.   2,   and  note.   Author's  don,  1831,  2d  ed.,  1836,  Amer.  ed. , 

Preface,  pp.  25,  26,  ed.  Oxford,  1849) .  with  notes  by  E.  E.  Griffith,  Phila. , 

2  "  An  Epitome  of  Juridical  or  Fo-  1833. 

rensio    Medicine,"  etc.,    viii.,   199  ""  Outlines  of  a  Course  of  Lectures 

pp.,  8vo,  London,  1816,  also  in  Th.  on  Med.  Jur. ," Edinb. ,  1836,  2d  ed.. 

Cooper's    "Tracts  on    Med.    Jur.,"  1840,  Amer.  ed.,  Phila.,  1841. 

Phila.,    1819.     In    the  preface   the  'A.  Amos,  Lond.  M.  Gaz.,  1830, 

author  refers  to  the  lectures  of  Prof .  vii.  ;   1831,  viii.     A.   T.   Thomson, 

Duncan.  Lond.   M.   and  S.  J.,  1834-35,   vi.  ; 

'  This  excellent  work  ("ThePrin-  1835,  vii.  ;  also  Lond.  Lancet,  1836- 

ciples  of  Forensic  Medicine")  went  37,  i.,  ii.     (Thomson's  lectures  were 

through  three  editions  in  six  years.  printed  in  German  in  book  form, 

Dr.  Smith,  who  was  a  teacher  of  Leipzig,  1840.)     H.  Graham,  Lond. 

medical  jurisprudence  in  the  Royal  M.  and  S.   J.,  1835,   vi.,   vii.     W. 

Institution,  Westminster  Hospital,  Cummin,  Lond.  M.  Gaz.,  1836-37, 

and  University  of  London,  and  also  xix.     T.  S.  Smith,  Lond.  M,  Gaz. , 

published  a  number  of  papers  in  the  1837-38,  xxi.  ;  1838,  xxii. 
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Among  the  noteworthy  contributions  to  the  science  previous 
to  1850  are  the  writings  of  Dease  (1808),  Haslam  (1817,)'  Chris- 
tison,  the  successor  of  Professor  Duncan  in  the  University  of 
Edinburgh,  and  best  known  as  a  toxicologist,  Forsyth  (1829)/ 
Chitty  (1834)/  Watson  (1837),"  Brady  (1839),'  Skae  (1840),' 
Pagan  (1840),'  and  Sampson  (1841).' 

In  1836,  Dr.  Alfred  Swaine  Taylor  (b.  1806,  d.  1880),  the 
first  Professor  of  Medical  Jurisprudence  in  Guy's  Hospital,  pub- 
lished his  "Elements  of  Medical  Jurisprudence."  This,  the 
most  important  work  upon  the  subject  in  the  English  language, 
is  now  in  its  twelfth  English  and  eleventh  American  edition. 
During  forty  years  of  devotion  to  forensic  medicine  Dr.  Taylor 
also  contributed  other  important  works  and  numerous  papers, 
published  for  the  most  part  in  the  Reports  of  Guy's  Hospital.' 
In  1844,  Dr.  Wm.  A.  Guy,  Professor  of  Forensic  Medicine  in 
King's  College,  published  the  first  edition  of  his  excellent 
work."  In  1858,  Fr.  Ogston,  Professor  of  Medical  Jurispru- 
dence in  the  University  of  Aberdeen,  published  a  syllabus  and 
subsequently  (1878)  a  complete  report  of  his  lectures."  In  1883, 
C.  M.  Tidy,  Professor  of  Chemistry  and  Forensic  Medicine  in 
the  London  Hospital,  who  had  previously  (1877)  been  associ- 
ated with  W.  B.  Woodman  in  the  authorship  of  a  valuable  hand- 
book, began  the  publication  of  a  more  extended  work,  which 
was  interrupted  by  his  death  in  1892.'" 

'Dease:  "Med.   Jur.,"  and  Has-  ed.,    Lond.,    1875.      "Lectures   on 

lam:   "Med.   Jur.  Insanity,"  along  Med.   Jur.,"  Lond.  M.  Gaz.,   1846, 

with  the  treatises  of  Farr  and  of  n.  s.,  ii.,  ill.  ;  1847,  n.  s.,  iv.     Ar- 

Male,    are    reprinted    in    Cooper's  tides  on  arsenic,  antimony,  strych- 

"  Tracts  on  Med.  Jur. , "  Phila. ,  1819.  nin,    and   other  toxicological  sub- 

^  "Synop.  Mod.  Med.  Jur., "Lond.,  jects,    strangulation,    blood-stains, 

1839.  etc.,  in  Guy's  Hosp.  Repts. 

2  "  Treatise  on  Med.  Jur. , "  Lond. ,  '»  "  Principles  of  Forensic  Medi- 

1834;  Phila.,  1836.  cine,"   Lond.,   1844.     The  work   is 

^  "  Homicide    by    External    Vio-  now  in  its  sixth  edition.  Prof.  D. 

lence,"  Lond.,  1887.  Ferrier,    Dr.    Guy's    successor    in 

'  "  Med.  Jur. , "  Dublin,  1839.  King's  College,  having  been  associ- 

«  "  Cases  in  Leg.  Med. , "  Edinb. ,  ated  in  the  authorship  of  the  4th  ed. 

1840.  in  1875  and  subsequently. 

'  "  Med.  Jur.  of  Insanity, "  Lond. ,  "  "  Lectures  on  Med.  Jur. , "  edited 

^^f?.V,  ■     ■     .  -r     .  by  Fr.  Ogston,  Jr.,  Lond.,  1878. 

Criminal  Jurisprudence  in  re-  "WoodmanandTidy:  "AHandy- 

lation  to  Mental  Organization, "  Lon-  book  of  Forensic  Medicine  and  Tox- 

^o?*;  1S41.  icology,"  Lond.    and  Phila.,   1877. 

Principles  and  Practice  of  Med.  Tidy,    "  Legal    Medicine  "  2  vols 

Jur.,"  1st  ed.,  Lend.,  1865;  3d  ed.,  Lond.,     1882-83;    also,     Phila      2 

Lond,,     and    Phila.,    1883.       "On  vols. ,  1883-84 ;  New  York,  3  vols  , 

Poisons,"  1st  ed.,  Lond.,   1848;  3d  188'3-8-i 
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The  first  Spanish  work  on  legal  medicine  was  that  of  Juan 
Fernandez  del  Valles,  printed  in  1796-97. '  No  further  contribu- 
tion to  medico-legal  literature  was  furnished  by  Spain  until  the 
appearance  in  1834  of  the  work  of  Peiro  and  Rodrigo,  which 
went  through  four  editions  in  ten  years."  Ten  years  later,  in 
1844,  Pedro  Mata,  Professor  of  Legal  Medicine  and  Toxicology 
at  Madrid,  published  the  first  edition  of  a  work,  which  in  the 
development  of  its  subsequent  editions,  has  become  the  most 
important  on  the  subject  in  the  Spanish  language.' 

The  first  Portuguese  medico-legal  treatise  was  that  of  Jose 
Ferreira  Borjes,  first  printed  at  Paris  in  1832." 

A.  posthumously  published  report  of  the  lectures  of  Albrecht 
von  Haller  was  the  earliest  Swiss  work  on  forensic  medicine.  ° 

In  Sweden  the  earliest  medico-legal  publication  was  a  com- 
prehensive treatise  by  Jonas  Kiernander,  in  1776,°  which  was 
followed  in  1783  by  a  translation  of  Hebenstreit,  by  R.  Mar- 
tin. The  voluminous  writings  of  the  brothers  Wistrand  (A." 
T.  and  A.  H.),  including  a  handbook,  were  published  at  Stock- 
holm, between  1836  and  1871.  Between  1846  and  1873,  several 
articles  upon  medico-legal  subjects  were  published  at  Helsing- 
fors,  in  Finland,  by  E.  J.  Bonsdorff,  0.  E.  Dahl,  and  J.  A. 
Estlander.  In  1838  Skielderup '  published  his  lectures  on  legal 
medicine,  delivered  at  Ohristiania,  and  Orlamundt  °  published 
a  handbook  at  Copenhagen  in  1843.  The  earliest  recognition 
of  medico-legal  science  in  Russia  was  in  the  lectures  of 
Balk,'  begun  in  1803  at  the  then  newly  founded  University  of 
Dorpat. 

Although  dissertations  upon  subjects  of  medico-legal  inter- 
est were  published  at  the  University  of  Leyden  as  early  as  the 

1  "CirurgiaForense, "etc.,  Svols.,  ■•  "Instituigoes-  de  Medicina   fo-' 

13mo,  Madrid,   1796-97.     Wildberg  rense, "  Paris,  1832 ;  3d  ed. ,  Lisbon, 

mentions  two  earlier  monographs  :  1840. 

"De    partu    Septimestri, "    Antw.,  ^ ''Vorlesungen  ilber  die  gericht- 

1.168,  by  F.  Mena,  physician  in  or-  liche  Arzneiwissenschaft, "  8  vols. , 

dinary  to   Philip    II.  ;   and   "Diez  13mo,  Bern,  1738-84. 

privilegios  para  mugeres  prennan-  *  "  Utkast  til  Medioinal-Lagfaren- 

tes,"  Complut.,  1606,   by  J.  A.  de  heten,"  etc.     (Project  of    medical 

Fontechia,    professor  at  Alcala  de  jurisprudence,  etc.)     Stockh.,  1776. 

Heoares.  '  "  Forelaesninger  over  den  legale 

^  "  Elementos     de     Medicina     y  Medicin,  '*"  Christiania,  1838. 

Cirurgia  legal, "  etc. ,  Madrid,  1834;  ^''jjaandbog  i  den  legale  Medi- 

4th  ed.,  Zaragossa,  1844.  cin, "  Kj^benhavn,  1843. 

^  "Tratadode  Medicina y  Cirurgia  '  "Versuch    eines    Umrisses    der 

legal, "  etc. ,  Madrid,  1844  ;  .'5th  ed. ,  philosophisch.  -medizinischen     Ju»^ 

4  vols.,  8vo,  Madrid,  1874-75.  risprudenz, "  u.  s.  w. ,  Dorpat,  1808 
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middle  of  the  seventeenth  century,'  and  the  works  of  Pineau," 
Zacchias,'  Ludwig,"  von  Plenk,'  and  Metzger  °  vs^ere  printed  in 
Holland,  either  in  Latin  or  in  the  vernacular,  no  original  sys- 
tematic work  on  legal  medicine  in  the  Dutch  language  has  yet 
appeared. 

The  only  Belgian  contribution  to  the  literature  of  forensic 
medicine,  other  than  articles  in  the  journals,  is  a  text-book  by 
A.  Dambre,  first  published  at  Ghent  in  1859.' 

Two  medico-legal  works  have  been  printed  in  the  Japanese 
language,  one  a  report  of  the  lectures  of  Professor  Ernst  Tiegel, 
at  the  University  of  Tokio,*  the  other  a  treatise  by  Katayama.' 

In  the  United  States  the  development  of  forensic  medicine 
has  kept  pace  with  that  in  the  mother  country.  In  an  intro- 
ductory address  delivered  at  the  University  of  Pennsylvania  in 
1810,  the  distinguished  Dr.  Benjamin  Rush  dwelt  eloquently 
upon  the  importance  of  the  subject."  In  1813,  Dr.  James  S. 
Stringham  was  appointed  Professor  of  Medical  Jurisprudence  in 
the  College  of  Physicians  and  Surgeons  of  New  York,  and  a  sylla- 
bus of  his  lectures  was  published  in  the  following  year."  At 
the  same  period  (1812-13)  Dr.  Charles  Caldwell  delivered  a 
course  of  lectures  on  medical  jurisprudence  in  the  University 
of  Pennsylvania. '"  In  1815,  Dr.  T.  R.  Beck  was  appointed  Lec- 
turer on  Medical  Jurisprudence  in  the  College  of  Physicians  and 
Surgeons  of  the  Western  District  of  the  State  of  New  York ; 
and  soon  after  Dr.  Walter  Channing  was  appointed  Professor  of 
Midwifery  and  Medical  Jurisprudence  in  Harvard  University. 
In  1823,  Dr.  Williams,  in  the  Berkshire  Medical  Institute,  and 
Dr.  Hale,  of  Boston,  each  lectured  upon  the  subject." 

In  1819,  Dr.  Thomas  Cooper,  formerly  a  judge  in  Pennsyl- 

'  See    Wildberg;     "Bibl.    med.  «  "Saiban  igaku  teiko"   (Medical 

leg. , "  Nos.  1, 198,  1, 143,  1, 315.  Juris. ) ,  3  vols. ,  Tokio,  .1882-84. 

*  Lugd.  Bat. ,  1610,  etc.  '»  "  Sixteen  Introductory  Lec- 
^Amstel.  1615.  tures,"  etc.,  Phila.,  1811,  pp.  363- 
iRotterd.,  1767.  395. 

*  Lugd.  Bat.,  1768.  "  Amer.  Med.  and  Phil.  Reg.,  N. 
«S.  Gravenh.,  1815.  Y.,  1814,  iv.,  614.  It  is  to  be  re- 
'  ■'  Traite  de  Medecine  legale  et  de  gretted  that  instruction  in  medical 

Jurisprudence  de  la  Medecine,"  2  Jurisprudence  is  not  now  given  at 

vols,  in  1,  Gand.,  1859-60;  3d  ed.,  this  school  (1893). 

Paris,  1878:  3d ed.,  Bruxelles,  1885.  '*  Beck  :    "Med.    Jur.,"   7th  ed., 

(See  Toxicology.)  xix.     The  Index  Catalogue  contains 

8    Yei  sei  honron  "  (Lectures  on  the  titles  of  forty-nine  works  by 

medical   jurisprudence,    translated  Caldwell,  none  of  which  are  medico- 

by  Gento    Oye),    8d   ed.,    3  vols.,  legal 

Tokio,  1880.  13  Beck,  loc.  cit. 
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vania,  and  at  that  time  Professor  of  Chemistry  and  Mineralogy 
in  the  University  of  Pennsylvania,  reprinted,  with  notes  and 
additions,  the  English  works  of  Farr,  Dease,  Male,  and  Haslam.' 
The  works  of  Ryan,  Chitty,  Traill,  and  Guy  were  also  reprinted 
in  this  country  shortly  after  their  puhlication  in  England. 

In  1823,  Dr.  Theodric  Romeyn  Beck  published  at  Albany 
the  first  edition  of  a  treatise  as  admirable  for  scholarly  elegance 
of  diction  as  for  profound  scientific  research.  This  remarkable 
work,  facile  princeps  among  English  works  on  legal  medicine, 
has  had  twelve  American  and  English  editions,  and  has  been 
translated  into  German  and  Swedish." 

Papers  upon  medico-legal  subjects  or  reports  of  lectures 
were  published  by  J.  W.  Francis,^  J.  Webster,"  R.  E.  Griffith,' 
R.  Dunglison,=  j!  Bell,'  and  S.  W.  WilUams '  between  1823  and 
1335.  In  1840,  Amos  Dean,  Professor  of  Medical  Jurispru- 
dence at  the  Albany  Medical  College,  published  a  medico-legal 
work,  followed  by  another  in  1854,  which  with  the  later  work 
of  Elwell  are  the  only  treatises  on  forensic  medicine  upon  the 
title-pages  of  which  no  physician's  name  appears." 

Numerous  papers  and  tracts  upon  medico-legal  subjects  were 
published  by  J.  J.  Allen,  T.  D.  Mitchell,  H.  Howard,  D.  H. 
Storer,  J.  S.  Sprague,  J.  S.  Mulford,  J.  F.  Townsend,  and  A. 
K.  Taylor  between  1840  and  1855.  In  the  latter  year  appeared 
the  first  edition  of  the  admirable  work  of  Francis  Wharton  and 
Dr.  Moreton  Stille,  the  first  American  product  of  the  collabora- 
tion of  members  of  the  two  professions,  now  in  its  fourth  edition. '° 

Between  1855  and  1860  no  systematic  treatises  on   legal 

'  "Tracts    on    Medical    Jurispru-  Phila. ,     1829,    and   "Syllabus  of  a 

denes,  "etc.,  Phila.,  1819.  Course  of  Lectures  on  .   .   .  Medical 

'  "  Elements  of  Medical  Jurispru-  Jurisprudence  in  the  Philadelphia 

dence,"  3  vols.,  8vo,  Albany,  1823;  Medical  Institute "  [n.  p.,  n.  d.]. 
I3th  ed.,  2  vols.,  8vo,  Phila.,  1863.  •*  "A  Catechism  of  Medical  Juris- 

A  chapter  on  Infanticide  by  John  prudence, "  etc., Northampton,  1835. 
B.  Beck  was  added  to  the  third  edi-  '  Dean  (A.)  :  "Manual  of  Medical 

tion.     This  and  later  editions  are  Jurisprudence, '"  Albany,  1840  ;  Dean 

'  byT.  R.  and  J.  B.  Beck."  (A.)  :  "Principles    of   Medical  Ju- 

"  N.   Y.  Med.  and  Phys.     Jour. ,  risprudence, "  Albany,  1854 :  Elwell 

1833,  ii.,  9-30.  (J.  J.)  ;  "Medico-legal  Treatise  on 

-  "An  Essay  on  Medical  Jurispni-  Malpractice    and    Evidence,"   New 

dence, "  Phila. ,  1834.  York,     1860;   4th   ed..   New  York, 

'  Phila.  J.  M.  and  Phys.  Sc,  1835,  1881. 
X. ,  36-46.  ""Medical       Jurisprudence. " 

«" Syllabus    of    Lectures,"     etc.,  Phila.,  1855,  4th  ed..  edited  bv  R. 

Univ.  of  Va.,  1837.  Amory   and   E.    ,S.    Wood,   3  vols., 

■■  "  Ad  Introductory  Address, "  etc. ,  Phila. ,  1884. 
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medicine  were  published,  although  the  medical  journals  con- 
tained numerous  articles  bearing  upon  the  subject.  In  1860 
the  first  edition  of  a  treatise  written  from  the  legal  aspect  was 
published  by  J.  J.  Elwell.'  At  the  present  time  the  great  num- 
ber and  variety  of  articles  published  in  the  medical  and  legal 
journals,  bearing  upon  every  branch  of  forensic  medicine  and 
of  medical  jurisprudence,  and  written  for  the  most  part  by  spe- 
cialists, is  evidence  of  the  assiduity  with  which  the 'science  is 
cultivated. 

The  wide  appreciation  of  the  importance  of  medico-legal 
science  in  the  United  States  is  also  indicated  by  the  fact  that 
at  the  present  time  there  are  but  few  medical  schools  in  which 
the  subject  is  not  taught.  To  ascertain  the  extent  of  medico- 
legal instruction  at  the  present  time,  a  circular  of  inquiry  was 
sent  to  the  deans  of  124  medical  schools  and  of  56  law  schools  in 
the  United  States  and  British  provinces.  Answers  were  received 
from  103  medical  colleges.  Of  these  only  3  are  without  a  teacher 
of  "medical  jurisprudence."  In  38  the  teacher  is  a  physician, 
in  50  he  is  a  lawyer,  in  6  he  is  a  graduate  in  both  professions, 
and  3  have  two  teachers,  one  a  lawyer,  the  other  a,  physician. 
The  average  number  of  lectures  given  is  21,  and  the  average  in 
those  schools  in  which  the  teacher  is  a  lawyer,  and  therefore 
presumably  teaches  only  medical  jurisprudence,  is  15.  The 
medico-legal  relations  of  their  subjects  are  taught  in  their  lec- 
tures by  the  neurologist  in  62  schools,  by  the  surgeon  in  66,  by 
the  obstetrician  in  69,  and  by  the  chemist  (toxicology)  in  91. 
It  appears  from  these  reports  that  not  only  is  the  importance  of 
medico-legal  science  appreciated,  but  that  in  the  majority  of 
our  medical  schools  the  distinction  between  medical  jurispru- 
dence and  forensic  medicine  is  recognized  in  the  fact  that  the 
instructor  is  a  lawyer,  who  presumably  teaches  medical  juris- 
prudence, while  the  different  branches  of  forensic  medicine  and 
toxicology  are  taught  by  the  specialists  most  competent  to 
deal  with  them.  Every  practising  physician  requires  thorough 
instruction  in  medical  jurisprudence,  which,  being  strictly  legal, 
is  best  taught  by  one  whose  profession  is  the  law.  The  general 
practitioner  only  requires  so  much  knowledge  of  the  different 
branches  of  forensic  medicine  as  will  enable  him  to  intelligently 

.„ir-^-'^®'^*°°''®Sal  Treatise  on  Malpractice  and  Medical  Evidence,"  N.  Y., 
1860 ;  4th  ed. ,  N.  Y.,  1881. 
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fulfil  his  obligations  in  such  medico-legal  cases  as  will  be  forced 
upon  him  as  results  of  his  ordinary  practice.  He  can  become 
a  medical  expert  only  by  a  particular  study  of  and  a  large  ex- 
perience in  some  individual  branch  of  the  subject.  • 

In  our  law  schools  the  teaching  of  medico-legal  science  is 
not  as  general  as  in  schools  of  medicine.  Of  35  law  schools, 
only  10  have  professors  of  medical  jurisprudence.  Of  these  6 
are  lawyers,  1  is  a  physician,  2  are  graduates  in  both  profes- 
sions, and  1  is  a  doctor  of  divinity. 

In  this  work  the  existence  of  specialists  in  the  various 
branches  of  medico-legal  science  has  been  recognized  for  the 
first  time  in  a  treatise  in  the  English  language.  Each  branch 
has  been  assigned  to  a  specialist  in  that  subject,  or  at  least  to 
one  who  has  made  it  a  particular  study. 

In  the  arrangement  of  the  matter,  the  primary  division  into 
the  three  sciences  of  medical  jurisprudence,  forensic  medicine, 
and  toxicology  has  been  adopted.  The  division  of  pure  medical 
jurisprudence  is  contained  in  the  present  volume,  while  the 
legal  aspects  of  neurology,  obstetrics,  etc.,  will  be  treated  of  in 
future  volumes  along  with  the  subjects  to  which  they  relate. 
In  the  division  of  forensic  medicine  the  classification  of  Casper 
has  been  followed:  i.e.,  Thanatologicalj  including  those 
branches  in  which  the  subject  of  inquiry  is  a  dead  body  (con- 
tained in  the  present  volume).  Bio-tJianatological;  relating 
to  questions  concerning  both  dead  bodies  and  living  persons  (in 
the  second  volume).  Biological j  relating  to  living  persons  (in 
the  second  and  third  volumes).  The  applications  of  the  micro- 
scope to  forensic  medicine  will  be  treated  of  in  the  third  vol- 
ume. The  fourth  volume  will  contain  the  division  relating  to 
toxicology. 

R.  A.   W. 
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LEGAL   STATUS   OF   PHTSIOIAl^S. 

CHAPTER  I. 
of  the  bight  to  practise  medicine  and  subaeby. 

Legal  Definition  and  History  op  the  Teems 
Physician  and  Surgeon. 

At  common  law  the  right  to  administer  drugs  or  medicines 
or  to  perform  surgical  operations  was  free  to  all.  And  such 
was  the  rule  of  the  Roman  civil  law.  But  the  importance  of 
prescribing  certain  educational  qualifications  for  those  who 
made  such  practices  their  means  of  gaining  a  livelihood  soon 
became  apparent,  and  as  early  as  the  year  1423,  during  the 
reign  of  Henry  the  Fifth  in  England,  an  act  of  Parliament  was 
adopted  forbidding  any  one,  under  a  penalty  of  both  fine  and 
imprisonment,  from  "  using  the  mysterie  of  fysyck  unless  he 
hath  studied  it  in  some  university  and  is  at  least  a  batchellor 
of  science." 

As  a  result  of  this  and  other  statutory  regulations,  a  class 
of  professional  men  arose,  who  were  called  "physicians,". be- 
cause they  professed  to  have  the  qualifications  required  by  such 
legal  regulations  wisely  to  prescribe  drugs  and  medicines  for 
the  cure  of  diseases.  A  chirurgeon  or  surgeon — Latin,  chirur- 
gus ;  Greek,  /Eipoup^o's,  compounded  of  x^'P>  the  hand,  and  ipyeiv, 
to  work — as  the  derivation  of  the  word  shows,  was  one  who 
professed  to  cure  disease  or  injuries  by  manual  treatment  and 
appliances. 

It  would  be  more  interesting  than  profitable  to  trace  the 
history  of  these  terms,  and  of  the  professions  of  medicing  and 
surgery  from  the  early  times,  when  the  clergy  administered 
healing  to  the  body  as  well  as  to  the  soul,  when  barbers  were 
generally  surgeons,  and  blood-letting  bj'  the  knife-blade  and  the 
use  of  leeches  caused  the  common  application  of  the  term 
"  leech  "  to  those  who  practised  surgery. 
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Definition. — For  the  purposes  of  this  treatise,  however,  it 
will  be  sufficient  to  define  the  term  "physician,"  as  meaning 
any  one  who  pro'fesses  to  have  the  qualifications  required  by 
law  to  practise  the  administration  of  drugs  and  medicines,  and 
the  term  "surgeon,"  as  meaning  any  one  who  professes  to  have 
the  like  qualifications  to  perform  surgical  operations,  for  the 
cure  of  the  sick  or  injured. 

For  a  list  of  the  early  statutes  of  England  relating  to  the 
practice  of  medicine  the  reader  may  consult  Ordronaux'  "  Ju- 
risprudence of  Medicine,"  p.  5,  note  3. 

The  present  statutory  regulations  throughout  the  United 
States  and  in  England  and  Canada  are  more  particularly  re- 
ferred to  and  synopsized  hereafter  in  this  volume.' 

'Vol.  I.,  pp.  135  6*863. 


CHAPTER  II. 

ACQTTIREIdlENT  OF  LEGAL  RIGHT  TO  PRACTISE  IVEEDICINE 
AND  STTRGERY. 

Now  Generally  Regulated  by  Statute. — In  nearly  all  of  the 
United  States,  as  well  as  in  England,  France,  Germany,  and 
other  civilized  and  intelligent  communities,  the  legal  right  to 
practise  the  administration  of  drugs  and  medicines,  or  to  per- 
form operations  in  surgery  for  the  purpose  of  curing  diseases  or 
injuries,  has  for  many  years  been  the  object  of  statutory  legis- 
lation. The  necessity  and  propriety  of  regulating  by  law  such 
practices  is  generally  conceded;  it  is  manifest  to  all  that  a 
person  engaging  in  the  practice  of  medicine  or  surgery  as  a 
profession  is  holding  himself  out  to  the  world,  and  especially 
to  his  patients,  as  one  qualified  by  education  and  experience  to 
possess  more  than  ordinary  skill  and  ability  to  deal  with  the 
great  problems  of  health  and  life.  He  professes  to  the  world 
that  he  is  competent  and  qualified  to  enter  into  the  closest  and 
most  confidential  relations  with  the  sick  and  afflicted,  and  that 
he  is  a  fit  and  proper  person  to  be  permitted  freely,  and  at  all 
hours  and  all  seasons,  to  enter  the  home,  the  family  circle,  and 
the  private  chamber  of  persons  suffering  from  disease  or  injury. 
All  this  he  professes  and  does  upon  his  own  account,  and  for 
his  own  profit. 

Statutory  Regulation  of  the  Right  to  Practise, 
Constitutional. — The  exercise  by  the  States  of  these  statutory- 
powers  is  upheld  as  a  valid  exercise  of  the  "police  power,"  to 
protect  the  health  of  the  community.  When  the  constitution- 
ality of  such  enactments  has  been  questioned,  it  has  been  al- 
leged that  the  statutes  under  question  unjustly  discriminated  in 
favor  of  one  class  of  citizens  and  against  another  class;  and 
that  they  deprived  those  already  engaged  in  the  practice  of 
medicine  or  surgery  of  "  their  property  without  due  process  of 
law."     State  v.  Pennoyer,  18  Atl.  Eep.,  878 ;  ex  parte  Spinney, 


8  LEGAL  STATUS   OF  PHYSICIANS— BECKEE. 

10  Nev.,  323;  People  v.  Fulda,  52  Hun  (N.  Y.),  65-67;  Brown 
V.  People,  11  Colo.,  109. 

Opinion  of  United  States  Supreme  Court.— Thm  subject 
has  been  carefully  considered  by  the  United  States  Supreme 
Court  in  a  recent  case,  and  the  broad  extent  of  the  legislative 
powers  of  the  States  to  regulate  such  matters  clearly  and  fully 
declared.  Dent  v.  West  Va.  (129  U.  S.,  114) ,  The  Court  say— 
pp.  121  et  seq.— Mr.  Justice  Field  delivering  the  opinion,  in 
which  all  the  other  Justices  concur :  "  The  unconstitutionality  as- 
serted consists  in  its  [the  statute's]  alleged  conflict  with  the  clause 
of  the  Fourteenth  Amendment,  which  declares  that  no  State 
shall  deprive  any  person  of  life,  liberty,  or  property,  without 
due  process  of  law ;  the  denial  to  the  defendant  of  the  right  to 
practise  his  profession,  without  the  certificate  required,  consti- 
tuting the  deprivation  of  his  vested  right  and  estate  in  his  pro- 
fession, which  he  had  previously  acquired. 

"  It  is  undoubtedly  the  right  of  every  citizen  of  the  United 
States  to  follow  any  lawful  calling,  business,  or  profession  he 
may  choose,  subject  only  to  such  restrictions  as  are  imposed 
upon  all  persons  of  like  age,  sex,  and  condition.  This  right 
may  in  many  respects  be  considered  as  a  distinguishing  feature 
of  our  republican  institutions.  Here  all  vocations  are  open  to 
every  one  on  like  conditions.  All  may  be  pursued  as  sources 
of  livelihood,  some  requiring  years  of  study  and  great  learning 
for  their  successful  prosecution.  The  interest,  or,  as  it  is  some- 
times termed,  the  estate  acquired  in  them,  that  is,  the  right  to 
continue  their  prosecution,  is  often  of  great  value  to  the  pos- 
sessors, and  cannot  be  arbitrarily  taken  from  them,  any  more 
than  their  real  or  personal  property  can  be  thus  taken.  But 
there  is  no  arbitrary  deprivation  of  such  right  where  its  exer- 
cise is  not  permitted  because  of  a  failure  to  comply  with  condi- 
tions imposed  by  the  State  for  the  protection  of  society.  The 
power  of  the  State  to  provide  for  the  general  welfare  of  its 
people  authorizes  it  to  prescribe  all  such  regulations  as,  in  its 
judgment,  will  secure  or  tend  to  secure  them  against  the  conse- 
quences of  ignorance  and  incapacity  as  well  as  of  deception  and 
fraud.  As  one  means  to  this  end  it  has  been  the  practice  of 
different  States,  from  time  immemorial,  to  exact  in  many  pur- 
suits a  certain  degree  of  skill  and  learning  upon  which  the 
community  may  confidently  rely,  their  possession  being  gener- 
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ally  ascertained  upon  an  examination  of  the  parties  by  com- 
petent persons,  or  inferred  from  a  certificate  to  them  in  the 
form  of  a  diploma  or  license  from  an  institution  established  for 
instruction  on  the  subjects,  scientific  and  otherwise,  with  which 
such  pursuits  have  to  deal.  The  nature  and  extent  of  the  qual- 
ifications required  must  depend  primarily  upon  the  judgment 
of  the  State  as  to  their  necessity.  If  they  are  appropriate  to 
the  calling  or  profession,  and  attainable  by  reasonable  study  or 
application,  no  objection  to  their  validity  can  be  raised  because 
of  their  stringency  or  difficulty.  It  is  only  when  they  have 
no  relation  to  such  calling  or  profession,  or  are  unattainable  by 
such  reasonable  study  and  application,  that  they  can  operate  to 
deprive  one  of  his  right  to  pursue  a  lawful  vocation. 

"  Few  professions  require  more  careful  preparation  by  one 
who  seeks  to  enter  it  than  that  of  medicine.  It  has  to  deal 
with  aU  those  subtle  and  mysterious  infiuences  upon  which 
health  and  life  depend,  and  requires  not  only  a  knowledge  of 
the  properties  of  vegetable  and  mineral  substances,  but  of  the 
human  body  in  all  its  complicated  parts,  and  their  relation  to 
each  other,  as  well  as  their  influence  upon  the  mind.  The  phy- 
sician must  be  able  to  detect  readily  the  presence  of  disease,  and 
prescribe  appropriate  remedies  for  its  removal.  Every  one  may 
have  occasion  to  consult  him,  but  comparatively  few  can  judge 
of  the  qualifications  of  learning  and  skill  which  he  possesses. 
Eeliance  must  be  placed  upon  the  assurance  given  by  his 
license,  issued  by  an  authority  competent  to  judge  in  that 
respect,  that  he  possesses  the  requisite  qualifications.  Due  con- 
sideration, therefore,  for  the  protection  of  "society,  may  well 
induce  the  State  to  exclude  from  practice  those  who  have  not 
such  a  license,  or  who  are  found  upon  examination  not  to.  be 
fully  qualified.  The  same  reasons  which  control  in  imposing 
conditions,  upon  compliance  with  which  the  physician  is  al- 
lowed to  practise  in  the  first  instance,  may  call  for  further  con- 
ditions as  new  modes  of  treating  disease  are  discovered,  or  a 
more  thorough  acquaintance  is  obtained  of  the  remedial  proper- 
ties of  vegetable  and  mineral  substances,  or  a  more  accurate 
knowledge  is  acquired  of  the  human  system  and  of  the  agencies 
by  which  it  is  affected.  It  would  not  be  deemed  a  matter  for 
serious  discussion  that  a  knowledge  of  the  new  acquisitions  of 
the  profession,  as  it  from  time  to  time  advances  in  its  attain- 
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ments  for  the  relief  of  the  sick  and  suffering,  should  be  required 
for  continuance  in  its  practice,  but  for  the  earnestness  with 
which  the  plaintiff  in  error  insists  that,  by  being  compelled  to 
obtain  the  certificate  required,  and  prevented  from  continuing 
in  his  practice  without  it,  he  is  deprived  of  his  right  and  estate 
in  his  profession  without  due  process  of  law.  We  perceive 
nothing  in  the  statute  which  indicates  an  intention  of  the  legis- 
lature to  deprive  one  of  any  of  his  rights.  No  one  has  a  right 
to  practise  medicine  without  having  the  necessary  qualifications 
of  learning  and  skill ;  and  the  statute  only  requires  that  who- 
ever assumes,  by  offering  to  the  community  his  services  as  a 
physician,  that  he  possesses  such  learning  and  skill,  shall  pre- 
sent evidence  of  it  by  a  certificate  or  license  from  a  body  desig- 
nated by  the  State  as  competent  to  judge  of  his  qualifications. 
As  we  have  said  on  more  than  one  occasion,  it  may  be  difficult, 
if  not  impossible,  to  give  to  the  terms  'due  process  of  law'  a 
definition  which  will  embrace  every  permissible  exertion  of 
power  affecting  private  rights  and  exclude  such  as  are  forbid- 
den. They  come  to  us  from  the  law  of  England,  from  which 
country  our  jurisprudence  is  to  a  great  extent  derived,  and 
their  requirement  was  there  designed  to  secure  the  subject 
against  the  arbitrary  action  of  the  crown  and  place  him  under 
the  protection  of  the  law.  They  were  deemed  to  be  equivalent 
to  'the  law  of  the  land.'  In  this  country  the  requirement  is 
intended  to  have  a  similar  effect  against  legislative  power, 
that  is,  to  secure  the  citizen  against  any  arbitrary  deprivation 
of  his  rights,  whether  relating  to  his  life,  his  liberty,  or  his 
property.  Legislation  must  necessarily  vary  with  the  different 
objects  upon  which  it  is  designed  to  operate.  It  is  sufficient, 
for  the  purposes  of  this  case,  to  say  that  legislation  is  not  open 
to  the  charge  of  depriving  one  of  his  rights  without  due  proc- 
ess of  law,  if  it  be  general  in  its  operation  upon  the  subjects 
to  which  it  relates,  and  is  enforceable  in  the  usual  modes  estab- 
lished in  the  administration  of  government  with  respect  to 
kindred  matters :  that  is,  by  process  or  proceedings  adapted  to 
the  nature  of  the  case." 
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Early  Common-Law  Eule  Concerning  Suits  by 
Physicians. 

The  common-law  rule  was  that  the  physician  could  not  sue 
and  recover  for  his  services,  though  he  might  for  the  medi- 
cines he  furnished.  The  theory  of  the  law  followed  the  eti- 
quette of  his  profession  and  forbade  him  from  making  a  spe- 
cific contract  for  pay  for  his  services,  and  obliged  him  to 
receive  what  his  patient  chose  to  give  him,  which  was  called 
liis  "honorarium." 

The  Early  Common-Law  Rule  No  Longer  in  Force. — 
As  time  went  on  this  theory  vanished  from  the  law.  For 
many  years  it  has  lost  its  place  among  the  rules  of  professional 
-etiquette.  In  its  stead  statutory  provisions  have  been  adopted 
which  forbid  a  recovery  for  services  performed  by  persons  not 
legally  authorized  to  practise.  The  right  of  the  physician  and 
surgeon  to  contract  with  the  patient  or  with  those  who  employ 
him,  and  his  remedies  to  enforce  such  contracts,  will  be  con- 
sidered hereafter. 

History  of  Statutory  Regulation  in  New  York  State. — 
Most  of  the  States  of  the  United  States  have  enacted  statutory 
regulations  prescribing  in  one  form  or  another  the  necessary 
qualifications  which  entitle  a  physician  or  surgeon  to  practise, 
and  prescribing  penalties  for  practising  without  having  com- 
plied with  such  statutory  requirements.  These  statutes  are 
■digested  and  collated  below,  pp.  et  seq.  A  review  of  the 
course  of  development  of  statutory  regulation  in  New  York 
State  is  instructive  as  well  as  interesting.  In  that  State  such 
matters  were  regulated  for  the  first  time  by  statute  in  1787. 
This  was  followed  by  a  general  enactment  on  the  subject  of  the 
organization  of  county  medical  societies,  and  of  State  medical 
societies  having  boards  of  censors,  to  whom  was  committed 
the  power  to  examine  applicants  for  license  to  practise,  and  of 
issuing  licenses  (Laws  of  1813,  p.  94).  This  law  remained  in 
force,  with  certain  modifications,  until  1844,  when  all  acts  reg- 
ulating the  practice  of  medicine  and  surgery  were  repealed. 
A  history  of  the  statutory  regulations  in  New  York  State  up 
to  the  act  of  1844  on  this  subject  will  be  found  in  the  case  of 
Bailey  D.  Mogg,  4  Denio,  60." 

'  In  that  case  (Bailey  v.  Mogg),      of  1844,  p.  406) :  "The  triumph  was 
the  Court  says  of  that  statute  (Laws      now   complete,   for  the  legislature 


12  LEGAL   STATUS   OP   PHYSICIANS — BBCKEK. 

At  the  time  of  the  passage  of  the  act  of  1813,  and  for  many 
years  afterward,  nearly  all  of  the  physicians  in  New  York  State 
practised  in  accordance  with  the  theories  and  precepts  of  what. 
is  now  called  the  regular  or  allopathic  school  of  medicine. 
That  act  provided  that  the  physicians  in  the  respective  counties 
of  the  State  of  New  York  should  meet  in  the  respective  coun- 
ties and  organize  county  medical  societies.  As  a  consequence 
of  the  fact  that  the  physicians  of  that  day  were  chiefly  of  the 
allopathic  school,  they  necessarilj'-  obtained  the  control  of  the 
county  medical  societies  and  State  medical  societies.  Hence 
it  became  difficult,  if  not  impossible,  for  physicians  who  wished 
to  practise  upon  other  theories  and  tenets  than  those  obtaining 
in  that  school,  to  obtain  licenses  to  do  so.  With  the  growth 
of  the  homoeopathic  school  of  medicine  and  the  eclectic  school 
of  medicine,  came  applications  to  the  legislature  asking  for 
those  practising  the  methods  of  those  schools  the  same  rights  and 
privileges  of  organizing  county  and  State  societies  as  had  been 
extended  to  physicians  generally  by  the  act  of  1813;  so  that  in 
1857,  by  Chapter  384,  the  legislature  of  New  York  State  enacted, 
that  the  homoeopathic  physicians  might  meet  in  their  respective 
counties  and  organize  county  medical  societies,  with  boards  of 
censors  having  the  same  powers  and  privileges  which  were- 
granted  by  the  act  of  1813;  and  by  other  laws  similar  privileges 
were  granted  to  the  so-called  eclectic  school.  After  the  pas- 
sage of  the  act  of  1844,  down  to  about  1874,  as  hereinbefore- 
stated,  there  was  no  limitation  upon  the  right  to  practise  medi- 
cine or  surgery  in  this  State. 

The  inharmonious  and  injurious  effect  of  such  policy  in  the 
State  becoming  manifest,  the  legislature,  by  Chapter  436  of  Laws 
of  1874,  required  all  persons  desiring  to  practise  medicine  or 
surgery  to  obtain  a  certificate  as  to  their  qualifications  from 
the  censors  of  some  one  of  these  medical  societies.  By  the  Laws 
of  1880,  Chapter  513,  additional  and  more  extensive  and  partic- 
ular provisions  were  made  in  reference  to  this  matter,  and  all 
the  physicians  then  practising  were  required,  on  or  before  the 
time  limited  in  the  act,  to  file  with  the  county  clerks  of  their 
respective  counties  their  licenses  to  practise  granted  by  the 
censors  of  their  county  medical  societies,  or  a  diploma  of  some' 

had  made  every  man  a  doctor,  and      scribed,  and  payments  therefor  ex-, 
nostrums  of  every  description  and      acted  by  authority  of  lavp." 
admixture  could  now  be  safely  pre- 
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■chartered  school  of  medicine;  and  those  persons  who  desired  to 
become  licensed  who  were  not  in  practice  were  likewise  re- 
quired to  obtain  similar  licenses  or  certificates  and  file  the  same. 
A  diploma  of  a  chartered  school  or  medical  college  was  given 
the  same  effect  as  a  license  issued  by  the  censors. 

By  Chapter  468,  Laws  of  1889,  and  499  of  1890,  which  have 
reference  to  the  qualifications  of  persons  becoming  medical  stu- 
dents, and  Chapter  507  of  1890,  which  gave  to  the  Regents  of 
the  University  of  the  State  of  New  York  power  to  select  boards 
of  examiners  from  persons  nominated  by  each  of  the  three  State 
medical  societies,  viz.,  the  New  York  State  Medical  Society, 
Homoeopathic  Medical  Society,  and  Eclectic  Medical  Society; 
which  enactments  are  now  embodied  in  Chapter  101  of  Laws 
of  1893,  known  as  "  The  Public  Health  Law,"  and  its  amend- 
ments, a  complete  code  for  the  license  and  regulation  of  the 
practice  of  medicine  and  surgery  has  been  provided.  These 
provisions  are  sj'nopsized  below,  p. 

Penal  Provisions  in  New  York  State. — The  New  York 
Penal  Code,  which  went  into  effect  in  1883,  enacted  that  a 
person  practising  medicine  or  surgery,  or  pretending  to  be  a 
physician  or  surgeon,  without  a  license  or  a  diploma  from  some 
chartered  school,  should  be  deemed  guilty  of  a  misdemeanor 
punishable  by  fine  or  imprisonment  (Penal  Code,  Section  356 ') ; 
and  the  same  statute,  357,  made  it  a  misdemeanor  for  a  person, 
w^hether  licensed  or  not,  to  practise  medicine  or  surgery,  or  do 
any  other  act  as  a  physician  or  surgeon,  while  intoxicated,  by 
which  the  life  of  any  person  is  endangered  or  his  health  seri- 
ously affected." 

Giving  "  Patent  Medicine  "  No  Exception.  — At  one  time 

'  Notwithstanding  these  statutory  the  patient,  is  quite  questionable, 

enactments,  it  has  been  held  that  one  "We  are  confident  that  it  will  be,  as 

who  undertakes  to  cure  disease  by  it  should  be,  limited  to  the  exact 

riibbing,    kneading,    pressing,   and  state  of  facts  upon  which   it  was 

otherwise  manipulating    tlie  body  rendered. 

(massage)  is  not  liable  for  having  ^  In  People  v.  Hawker  (153  N.  Y., 
violated  the  provisions  of  the  statute  254),  the  New  York  Court  of  Appeals 
against,  practising  medicine  or  sur-  held  that  tlie  provisions  of  Section 
gery  without  a  license.  Smith  v.  140  of  the  Public  Health  Law  of 
Lane,  34  Hun  (New  York  Supreme  that  State,  forbidding  any  person 
Court),  33.  The  soundness  of  the  who  had  been  convicted  of  a  felony 
decision  in  this  case  when  applied  to  practise  medicine,  were  consti- 
to  cases  in  which  it  appears  that  tutional,  although  the  conviction 
the  masseur  (body  manipulator)  at-  occurred  before  the  law  was  en- 
tempts  to  diagnose  the  symptoms  of  acted. 
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an  attempt  was  made  to  claim  that  under  the  patent  laws  of 
the  United  States  a  person  had  the  right  to  administer  patent, 
medicines  without  being  punishable  for  practising  without  a. 
license,  but  this  doctrine  was  repudiated  by  the  courts.  Thomp- 
son V.  Staats,  15  Wend.,  395;  Smith  v.  Trac}-,  2  Hall  (N.  Y. 
Superior  Ct.  Eep.),  465;  Jordan  v.   Overseers,  etc.,  4  Ohio, 

395. 

Courts  may  Compel  Granting  of  iicerese.— A  person  who 
is  qualified  and  complies  with  reasonable  rules  of  a  licensing 
body,  can  compel  such  body  to  license  him.  This  was  held  to 
be  the  law  in  the  case  of  The  People  ex.  rel.  Bartlett  v.  The 
Medical  Society  of  the  County  of  Erie,  which  is  also  an  impor- 
tant authority  in  respect  to  a  vexed  question  of  medical  ethics. 
It  appeared  in  that  case  that  under  the  general  laws  of  New 
York  in  regard  to  the  organization  of  medical  societies,  a  med- 
ical society  had  refused  to  receive  as  a  member  a  person  other- 
wise qualified,  because  he  had  advertised  in  the  public  prints  a 
certain  cure,  including  a  mechanical  appliance  used  in  treating 
throat  troubles ;  it  being  forbidden  by  the  code  of  ethics  of  the 
American  Medical  Association,  which  the  County-  Medical 
Society  had  adopted  as  one  of  its  by-laws,  that  a  physician  or 
surgeon  should  advertise.  The  Court  of  Appeals  of  the  State 
of  New  York  held  that  this  constituted  no  defence  to  a  proceed- 
ing instituted  by  such  person  to  obtain  a  mandamus  compelling 
the  society  to  admit  him  to  membership,  if  otherwise  qualified.' 

1  Analysis  of  this  decision  shows  personal,  professional,  and  public 
that  the  main  ground,  upon  which  relations.  They  are  regulations  in 
the  court  of  last  resort  sustained  the  the  various  departments  of  morals- 
right  of  the  applicant  for  admission  and  manners,  of  courtesy  and  eti- 
to  be  admitted  as  a  member  of  the  quette,  of  delicacy  and  honor.  They 
society,  was,  that  the  provisions  of  bind  those  who  pledge  themselves 
the  by-law  in  question  were  not  to  their  observance,  but  cannot  be 
specifically  made  applicable  to  a  recognized  in  law,  'as  conditions, 
person  applying  for  membership,  precedent  to  the  exercise  of  an  hon- 
The  Court  observed,  pp.  193  et  seq. :  orable  profession,  by  learned,  able, 
"The  regulations  embodied  in  the  and  upright  men,  who  have  not 
so-called  code  are  admirably  framed,  agreed  to  abide  by  them.  The  non- 
and  commend  themselves  to  every  observance  of  such  regulations  maif 
reader,  as  tending  to  raise  to  a  still  be  made  cause  for  exclusion  or  dis- 
higher  elevation  the  character  of  f  ranchisement ;  but  it  must  be  either 
the  learned  and  honorable  profession  by  the  agreement  of  parties  or  by  the 
to  which  they  were  submitted  for  exercise  of  the  law-making  power, 
approval  and  adoption.  They  are  "  The  applicant  was  not  a  member 
not  limited  in  their  scope  to  the  either  of  the  American  Medical  As- 
range  of  moral  obligation,  but  em-  sociation  or  of  the  Erie  County 
brace  express  rules  of  conduct,    in  Medical  Society,  at  the  time  of  his 
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It  has  also  been  decided  that  a  medical  society  had  no  right 
to  make  a  by-law  establishing  a  fixed  fee-biU,  or  tariff  of 
charges,  and  providing  for  the  expulsion  of  a  member  charging 
at  a  different  rate  than  that  prescribed.  Such  a  by-law  was 
declared  unreasonable  and  void  in  the  case  of  People  v.  Medical 
Society  of  Erie  County,  24  Barb.,  570. 

It  was  attempted  in  that  State  to  avoid  the  effect  of  these 
decisions,  so  far  as  they  affect  the  validity  of  by-laws,  by 
Chapter  44=5  of  Laws  of  1866,  by  which  it  is  expressly  enacted 
that  the  county  medical  societies  of  the  State  of  New  York 
may  make  such  rules  and  by-laws  as  they  see  fit,  "  not  incon- 
sistent with  the  laws  of  said  State,  and  may  enforce  them  by 
expulsion  or  other  discipline."  It  may  be  considered  doubtful 
whether  this  legislation  can  accomplish  its  purpose  in  the  case 
of  the  adoption  of  a  by-law  void  as  against  public  policy. 

No  Particular  Schools  Recognized  by  the  Courts. — 
The  general  trend  of  the  decisions  in  all  the  States,  whenever 


alleged  deviation  from  the  formu- 
las prescribed  by  these  conventional 
rules.  He  was  under  no  legal  obli- 
gation to  observe  them,  and  had 
neither  actual  nor  constructive  no- 
tice of  their  existence.  Those  vcho 
were  members  of  the  society  could 
not  lawfully  be  expelled  for  antece- 
dent deviation  from  the  code  (Faw- 
cett  V.  Charles,  18  Wend.,  477). 
Much  less  could  such  deviation  be 
alleged,  as  cause  for  exclusion, 
against  one  who  had  never  agreed 
to  be  bound  by  it,  and  as  to  whom  it 
was  not  merely  an  inoperative  but 
an  unknown  law. 

"  As  the  relator  demanded  admis- 
sion to  the  enjoyment  of  a  fran- 
chise to  which  he  was  presumptively 
entitled,  his  exclusion  could  be  jus- 
tified only  by  facts  repelling  the 
presumption  that  he  was  duly  qual- 
ified for  admission,  or  by  extrane- 
ous facts,  showing  that,  if  his  ap- 
plication was  granted,  there  were 
then  subsisting  causes,  making  'a 
clear  case'  for  immediate  expulsion 
{Ex  parte  Paine,  1  Hill,  665). 

"  The  burden  was  upon  the  appel- 
lant to  establish  affirmatively  the 
existence  of  such  present  cause  for 
expulsion.  The  society  waived  the 
right  of  making  a  return  and  taking 


a  formal  issue  on  the  claim  of  the 
relator,  to  be  determined  as  matter 
of  fact  by  a  jury,  under  the  direc- 
tion of  the  court ;  but  submitted  its 
objections  in  the  form  of  affidavits, 
which  failed  to  establish  cause  either 
for  exclusion  or  expulsion. 

"  The  only  specific  fact  alleged  in 
the  opposing  affidavits,  as  ground 
of  objection,  was  the  publication  by 
the  relator  of  a  professional  adver- 
tisement, which  was  inserted  in  one 
or  more  of  the  Buffalo  journals  in 
May,  1855,  and  discontinued  in  Jan- 
uary, 1857,  more  than  two  years  be- 
fore his  application  was  presented. 
It  is  charged  that  the  printing  of  this, 
notice  was  an  empiricism,  and  in 
conflict  with  the  code  of  ethics 
adopted  by  the  Erie  County  Medical 
Society. 

"There  is  nothing  in  the  terms 
of  the  advertisement  from  which 
any  inference  can  justly  be  drawn 
against  the  relator,  in  respect  either 
to  his  personal  character  or  his  pro- 
fessional skill.  There  is  no  sug- 
gestion, in  the  affidavits,  that  any 
of  the  statements  of  fact  contained 
in  the  notice  are  untrue,  and  there 
is  nothing  in  its  contents  inconsist- 
ent with  perfect  good  faith  on  the 
part  of  the  relator.     It  refers  to  the- 
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any  questions  in  reference  to  schools  of  medicine  have  been 
before  our  courts,  is  to  avoid  recognizing  any  particular  system 
or  school.  The  theory  of  the  New  York  courts  upon  this  sub- 
ject is  well  expressed  by  the  liberal-minded  and  learned  Judge 
Daly  in  the  New  York  Court  of  Common  Pleas,  in  the  case  of 
Corsi  V.  Maretzek,  4  E.  D.  Smith,  1-5.  In  that  case  it  was 
claimed  that  a  certificate  of  incapacity  because  of  sickness, 
given  by  a  "  homoeopathic"  physician  to  an  opera-singer,  was 
not  binding.  It  was  argued  that  the  employment  of  a  "  homoe- 
opathic" physician  under  the  contract  did  not  fulfil  a  provision 
thereof  which  required  the  event  of  the  singer's  sickness  to  be 
certified  to  by  "  a  doctor,"  to  be  appointed  by  the  director. 

The  Court  said :  "  The  system  pursued  by  the  practitioner 
is  immaterial.  The  law  has  nothing  to  do  with  particular  sys- 
tems. Their  relative  merit  may  become  the  subject  of  inquiry, 
when  the  skill  or  ability  of  a  practitioner  in  any  given  case  is 
to  be  passed  upon  as  a  matter  of  fact.  But  the  law  does  not, 
and  cannot,  supply  any  positive  rules  for  the  interpretation  of 


treatmentof  bronchitis,  asthma,  and 
consumption,  as  a  special  depart- 
ment of  the  profession  to  which  he 
had  directed  his  particular  atten- 
tion ;  and  it  alludes  to  his  use  of 
the  method  recently  introduced,  of 
medicated  inhalation,  through  an 
instrument  appropriate  to  that  pur- 
pose, in  aid  of  such  general  treat- 
ment .as  experience  had  proved  to 
be  beneficial  in  that  class  of  diseases. 
It  is  not  denied  that  the  relator  pos- 
sessed peculiar  skill  in  this  depart- 
ment of  the  profession ;  and  the 
case  discloses  the  fact  that  the 
method  of  auxiliary  treatment,  in- 
troduced by  him  in  the  county  of 
Erie,  was  not  only  successful  in  his 
own  practice,  but  was  adopted, 
with  beneficial  results,  by  members 
of  the  county  society  of  high  pro- 
fessional standing,  and  that  it  was 
accepted  by  a  large  proportion  of 
the  physicians  of  Western  New 
York.  If,  at  the  time  this  remedy 
was  introduced,  he  had  been  a 
member  of  the  County  Society  or  of 
the  American  Medical  Association, 
he  would  not  have  been  at  liberty 
to  direct  attention,  through  the 
medium  of  the  public  journals,  to 
the  benefits  resulting  from  its  use. 


This  would,  perhaps,  have  been  un 
fortunate  for  those  who  were  suffer- 
ing, in  that  vicinity,  from  this  par- 
ticular class  of  diseases ;  but  it  is 
undoubtedly  true  that  the  suppres- 
sion of  such  an  advertisement  would 
have  been  more  considerate  toward 
his  professional  brethren,  and  more 
in  accordance  with  the  rules  of  deli- 
cacy and  good  taste.  But  an  error, 
in  this  respect,  by  one  who  had  no 
notice  of  the  society  regulation  is 
not  cause  for  disfranchisement.  The 
act  of  the  relator  was  neither  im- 
moral nor  illegal.  It  was  no  viola- 
tion of  the  by-laws  ;  for,  as  to  him, 
they  were  wholly  inoperative.  It 
was  no  present  cause  for  exclusion; 
for  the  publication  of  the  objection- 
able notice  had  been  discontinued 
for  more  than  two  years.  When  he 
applied  for  admission,  he  proposed 
to  become  bound  by  the  by-laws; 
and  this  the  society  refused  to  per- 
mit, for  the  sole  cause  that  he  had 
not  observed  them  before  they  be- 
came rules  of  conduct  for  him. 
'  Where  there  is  no  law,  there  is  no 
transgression.'  The  relator,  there- 
fore, had  been  guilty  of  no  legal 
wrong  which  could  bar  his  claim  to 
the  franchise. " 
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medical  science.  It  is  not  one  of  those  certain  or  exact  sciences 
in  which  truths  become  established  and  fixed,  but  is  essentially- 
progressive  in  its  nature,  enlarging  with  the  growth  of  human 
experience,  and  subject  to  those  changes  and  revolutions  inci- 
dent to  any  branch  of  human  inquiry,  the  laws  of  which  are 
not  fully  ascertained.  The  labors  of  the  anatomist,  the  physiol- 
ogist, and  the  chemist  have  contributed  an  immense  storehouse 
of  facts;  but  the  manner  in  which  this  knowledge  is  to  be 
applied  in  the  treatment  and  cure  of  diseases  has  been,  and  will 
probably  continue  to  be,  open  to  diversity  of  opinion.  No  one 
system  of  practice  has  been  uniformly  followed,  but  physi- 
cians from  the  days  of  Hippocrates  have  been  divided  into 
opposing  sects  and  schools.  The  sects  of  the  dogmatists  and 
the  empirics  divided  the  ancient  world  for  centuries,  until  the 
rise  of  the  methodics,  who,  in  their  turn,  gave  way  to  innu- 
merable sects.  Theories  of  practice,  believed  to  be  infallible  in 
one  age,  have  been  utterly  rejected  in  another.  For  thirteen 
centuries  Europe  yielded  to  the  authority  of  Galen.  He  was 
implicitly  followed — his  practice  strictly  pursued.  Everything 
that  seemed  to  conflict  with  his  precepts  was  rejected;  and  yet, 
in  the  revolutions  of  medical  opinion,  the  works  of  this  un- 
doubtedly great  man  were  publicly  burned  by  Paracelsus  and 
his  disciples;  and  for  centuries  following,  the  medical  world 
was  divided  between  the  Galenists  and  the  Chemists,  until  a 
complete  ascendency  over  both  was  obtained  by  the  sect  of  the 
Vitalists.  This  state  of  things  has  been  occasioned  by  the  cir- 
cumstance that  medical  practitioners  have  often  been  more 
given  to  the  formation  of  theories  upon  the  nature  of  disease 
and  the  mode  of  its  treatment,  than  to  that  careful  observation 
and  patient  accumulation  of  facts,  by  which,  in  other  sciences, 
the  phenomena  of  nature  have  been  unravelled.  I  am  far  from 
undervaluing  the  great  benefits  conferred  upon  mankind  by  the 
study  of  medicine,  and  have  no  wish  to  minister  to  any  vulgar 
prejudice  against  a  useful  and  learned  profession,  but  it  is  not 
to  be  overlooked  that,  as  an  art,  it  has  been  characterized,  in  a 
greater  degree,  by  fluctuations  of  opinion  as  to  its  principles 
and  the  mode  of  its  practice,  than,  perhaps,  any  other  pursuit. 
That  it  has  been  distinguished  by  the  constant  promulgation 
and  explosion  of  theories,  that  it  has  alternated  between  the 
advancement  of  new  doctrines  and  the  revival  of  old  ones,  and 
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that  its  professors  in  every  age  have  been  noted  for  the  tenacity 
with  which  they  have  clung  to  opinions,  and  the  unanimity 
with  which  they  have  resisted  the  introduction  of  valuable  dis- 
coveries. They  still  continue  to  disagree  in  respect  to  the  treat- 
ment of  diseases  as  old  as  the  human  race;  and  at  the  present 
day,  when  great  advances  have  been  made  in  all  departments 
of  knowledge,  a  radical  and  fundamental  difference  divides  the 
allopathist  from  the  followers  of  Hahnemann,  to  say  nothing  of 
those  who  believe  in  the  sovereign  instrumentality  of  water. 

"  In  fact,  nothing  comparatively  is  known  of  the  philosophy 
of  disease.  Its  eradication  or  cure,  where  the  result  of  human 
agency  is,  in  the  great  majority  of  instances,  attributable 
rather  to  the  careful  observation,  judgment  and  experience  of 
the  particular  practitioner,  than  to  the  application  of  general  or 
established  methods  available  to  all.  The  popular  axiom,  that 
'doctors  differ,'  is  as  true  now  as  it  ever  was,  and  as  long  as 
it  continues  to  be  so,  it  is  impossible  for  the  law  to  recognize 
any  class  of  practitioners,  or  the  followers  of  any  particular 
system  or  method  of  treatment,  as  exclusively  entitled  to  be 
regarded  as  doctors.  In  adverting  to  the  conflicting  views  and 
differences  of  opinion,  that  exist  and  have  ever  existed  in  the 
practice  of  the  healing  art,  it  is  not  to  call  in  question  the  value 
of  learned,  skilful  and  experienced  physicians,  but  merely  to 
show  the  error  of  attempting,  in  the  present  state  of  medical 
science,  to  recognize,  as  matter  of  law,  any  one  system  of  prac- 
tice, or  of  declaring  that  the  practitioner  who  foUows  a  partic- 
ular system  is  a  doctor,  and  that  one  who  pursues  a  different 
method  is  not."  And  see  also  White  v.  Carroll,  42  N",  Y.,  161; 
Ordronaux'  "  Jurisprudence  of  Medicine,"  27. 

This  decision  was  prior  to  the  statute  of  1874  and  the  pro- 
visions of  the  Penal  Code  before  noted.  Since  those  statutes, 
it  is  a  misdemeanor  to  practise  except  as  permitted  by  the 
provisions  of  those  statutes. 

In   New  York  and  Elsewhere  Practitioner  Without 
License  Cannot  Sue  and  Recover  for  His  Fees. 

Since  the  passage  of  the  New  York  Act  of  1844  (Laws  of 
1844,  p.  406),  there  has  been  no  precise  statutory  provision  in 
that  State  prohibiting  in  terms  persons  who  practise  physic  or 
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surgery  without  a  license,  from  suing  to  obtain  a  recovery  for 
services  performed.  But  this  is  of  little  consequence,  for,  as  we 
have  already  stated,  so  practising  has  been  declared  to  be  a 
misdemeanor  by  the  Penal  Code  of  New  York. 

It  is  a  well-settled  principle  that  when  any  act  is  declared 
by  statute  to  be  criminal,  a  contract  calling  for  the  perform- 
ance of  such  an  act  is  illegal  and  void.  The  early  English 
authorities  on  this  point  are  fully  collated  in  "Wheeler  v.  Eussell 
(17  Mete,  Mass.,  358),  and  the  later  English  and  American  cases 
may  be  found  in  "  American  and  English  Cyclopsedia  of  Law," 
title  "Contracts,"  Vol.  III.,  p.  873  et  seq.;  see  also  id.,  Vol. 
XVIII.,  p.  440. 

In  a  suit  between  a  person  who  has  performed  medical  and 
surgical  services,  and  one  who  employed  him,  it  is  said  that 
the  person  performing  the  services  is  presumed  to  have  been 
licensed  to  do  so.'  If  the  State  sues  for  a  penalty,  a  different 
rule  is  claimed  to  prevail." 


'  In  Macpherson  v.  Cheadell  (24 
Wend.,  N.  Y.,  15)  the  Court  said, 
p.  24:    . 

"In  the  first  place  I  doubt  much 
whether  the  defendant  below,  after 
retaining  the  plaintiff  as  a  physi- 
cian and  accepting  his  services  as 
such,  could  call  upon  him  in  the 
first  instance  to  prove  a  regular 
license.  In  other  like  cases,  the 
presumption  is  against  the  defend- 
ant. It  is  so  as  between  attorney 
and  client,  in  a  suit  for  services 
performed  under  a  retainer.  Pearce 
V.  Whale,  7  Donl.  &  Ryl.,  513,  515, 
per  Bayley,  Judge  ;  5  Barn,  v  Cress. , 
38,  S.  C.  There,  if  the  objection 
sound  in  the  fact  that  the  plaintiff 
was  never  admitted,  or  that  his  ad- 
mission has  become  inoperative,  it 
lies  with  the  defendant  to  show  it. 
Id.,  and  see  Berryman  v.  Wise,  44 
T.  R. ,  566,  and  other  cases ;  1  Phil. 
Ev.,  237,  Cowen  v.  Hill's  ed.  Be- 
sides, the  contrary  would  be  doing 
great  violence  to  the  presumption 
that  no  man  will  transgress  the 
command  of  a  positive  law. "  See 
also  Thompson  v.  Sayre  (1  Denio, 
N.  Y.,  75),  where  this  principle 
seeras  to  have  been  assumed  as  cor- 
rect without  question  upon  the 
strength    of    the    decision    quoted 


above.  A  similar  doctrine  appears 
to  have  been  enunciated  in  the  State 
of  Illinois  in  Chicago  v.  Wood,  24 
111.  App.,  42;  and  Williams  v. 
People,  30  111.  App.,  92.  It  may 
be  sound,  and  undoubtedly  the  Eng- 
lish cases  cited  in  Macpherson  v. 
Cheadell,  supra,  tend  to  support  it. 
But  in  a  case  in  which  the  physi- 
cian's right  to  practise  is  denied,  the 
safe  course  will  be  for  him  to  have  a 
duly  authenticated  copy  of  his  li- 
cense ready  to  be  offered  in  evi- 
dence. The  general  rule  is  that  the 
burden  is  on  the  plaintiff  to  show  all 
the  facts  which  make  up  his  right 
of  recovery.  See  Bliss  v.  Brainard, 
41  N.  H. ,  356 ;  Salomon  v.  Dreschler, 
4  Minn.,  278;  Kane  v.  Johnston,  9 
Bosw. ,  N.  Y.  Superior  Ct. ,  154. 

'  That  is,  the  burden  devolves 
upon  the  defendant,  and  this  not- 
withstanding the  presumption  of 
innocence,  of  showing  what  must 
be  peculiarly  within  his  own  knowl- 
edge, namely,  that  he  has  been  duly 
licensed.  People  v.  Nyce,  34  Hun 
(N.  Y. ),  298,  and  cases  cited  ;  People 
V.  Fulda,  52  Hun,  65  ;  1  Greenleaf  on  * 
Ev. ,  §  79,  and  cases  cited.  See,  con- . 
tra.  State  v.  Evans,  5  Jones,  N.  C, 
350. 
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How  MAY  A  Diploma  or  License  be  Proved  in  a  Court 

OF  Law? 

It  is  evident  from  the  foregoing  considerations  that  in  any 
proceedings  to  punish  for  practising  without  license  or  legal 
authority,  and  in  actions  to  recover  payment  for  professional 
services  in  the  States  and  countries,  where  a  license  or  diploma 
of  a  regularly  chartered  school  or  college  is  required  by  statute 
to  entitle  the  person  to  practise,  it  may  become  important  to 
establish — first,  the  legal  authority  to  grant  the  license  or 
diploma ;  and  second,  the  genuineness  of  the  license  or  diploma 
produced.  It  frequently  happens  that  the  diploma  or  license 
has  been  obtained  in  another  State  or  country.  Under  the  New 
York  statutes,  especially  the  laws  of  1880  and  1890,  it  was 
made  necessary  to  file  a  diploma.  When  it  had  been  issued  by 
a  chartered  school  of  another  State  it  must  be  certified  to  by 
some  lawfully  incorporated  medical  college  in  this  State,  before 
being  received  for  filing,  or  regarded  by  the  law  as  confer- 
ring upon  its  possessor  the  right  to  practise  in  this  State. 

As  to  the  chief  element  of  authenticity,  namely,  the  legal 
incorporation  or  authority  of  the  body  or  institution  granting 
the  diploma,  it  is  clear  that  the  act  of  incorporation  itself  would 
be  the  best  evidence  of  the  incorporation  of  the  college  or  school, 
and  a  special  act  granting  the  power  to  license  to  a  board  of 
censors  or  other  official  body  or  board  would  have  to  be  pro- 
duced to  show  the  right  vested  in  that  board  or  body  to  grant  a 
license.  In  Georgia  it  has  been  held  (Hunter  v.  Blount,  27 
Ga.,  76),  that  to  prove  a  diploma  given  to  a  physician  in  an- 
other State,  the  existence  of  the  college,  and  the  fact  of  its  being 
a  chartered  institution,  must  be  shown  by  producing  its  act  of 
incorporation.  To  same  effect  is  the  case  of  People  v.  Nyce, 
34  Hun  (N.  Y.),  298,  299,  300. 

In  Thornton's  case  (8  Term  Eep.,  303;  same  case,  3  Esp., 
4),  it  was  held  that  the  mere  production  in  court  of  a  diploma 
under  the  seal  of  one  of  the  universities,  is  not  of  itself 
,  evidence  to  show  that  the  person  named  in  the  diploma  re- 
ceived the  degree  which  the  diploma  specified.  In  another 
and  later  case,  however,  Simpson  v.  Dunmore  (9  M.  &  W.,  45; 
same  case,  5  Jurist,  1012),  it  was  held  that  it  was  unnecessary 
for  the  person  producing  a  license  from  the  Apothecaries'  Com- 
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pany  (an  incorporated  body)  to  practise  as  an  apothecary,  the 
seal  on  which  license  was  proved  to  be  genuine,  to  give  any 
additional  evidence  of  his  identity  with  the  person  named  in 
the  license.  The  reason  for  this  doctrine  is  probably  to  be 
found  in  the  well-known  rule  of  evidence,  that  identity  of  both 
christian  name  and  family  name,  is  sufficient  to  raise  a  pre- 
sumption of  fact  that  the  person  bearing  the  name  is  the  iden- 
tical person  so  named  in  any  written  instrument. 

In  Walmsley  v.  Abbott  (1  K.  &  P.,  309;  same  case,  5  D. 
&  R.,  62),  proof  of  the  signature  of  one  of  the  examiners  who 
signed  a  certificate  of  examination  was  held  suflficient  to  war- 
rant the  acceptance  of  the  certificate  in  evidence  in  the  first 
instance.  In  another  case  the  proof  was  that  a  person  previ- 
ously a  stranger  to  the  place  went  to  a  town  which  was  the  seat 
of  a  university,  and  was  told  that  a  certain  building  was  the 
college,  and  that  a  certain  person  whom  he  saw  there  was  the 
librarian,  and  that  this  librarian  showed  him  what  purported 
to  be  the  seal  of  the  university,  and  also  a  book  which  the 
librarian  stated  was  the  book  of  acts  or  records  of  the  univer- 
sity, and  the  seal  so  shown  him  was  compared  with  the  seal  of 
a  certain  diploma,  the  genuineness  of  which  was  in  question, 
and  a  copy  was  made  from  the  said  book  of  acts,  of  an  entry 
stating  that  the  degree  of  M.  D.  had  been  conferred  bj'^  the 
university  upon  a  person  bearing  the  same  name  as  that  in  the 
diploma,  and  this  proof  was  held  a  sufficient  authentication  of 
the  diploma,  and  of  the  act  or  authority  of  the  university  con- 
ferring the  degree.  Collins  case,  1  Addison  &  Ellis,  695;  same 
case,  3  N.  &  M.,  703.' 

The  Rule  in  Criminal  Prosecutions. — We  havte  seen  above, 
that  in  a  criminal  prosecution  the  burden  is  on  the  defendant 
to  produce  and  prove  his  license,  but  to  warrant  a  conviction  for 

'  In  Finch  v.  Gridley's  Executors  Though  he  did  not  actually  see  them 

(35 Wend.,  N.  Y. ,  469-471) ,  Nelson,  subscrihe  the  paper,  he  had  every 

Ch  J. ,  sa  id  :  "I  am  also  inclined  to  means  of  becoming  acquainted  with 

think  the  evidence  which  was  given  their  signatures;  the  delivery  of  it 

competent    to    prove    the  .  diploma  to   him  was    an    acknowledgment 

from   Fairfield   College.     The  wit-  they  had  signed  it.     Besides,  he  was 

ness  identified  the  corporate  seal,  familiar  with  diplomas  from  the  in- 

and  had  himself  received  a  diploma  stitution  under  their  signature, "  etc. 

from  that  institution  subscribed  by  And  see,  also,  Raynor  v.  State,  62 

the  same  president  and    secretary.  Wis,,  289  ;  Wendell.  State, id, 300. 
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practising  without  a  license  it  must  be  shown  that  the  accused 
actually  practised.  It  is  not  enough  to  show  that  he  is  called 
by  persons  whom  he  attends  personally,  that  is,  for  whom  he 
prescribes,  or  to  whom  he  gives  medicine  or  whom  he  treats. 
There  must  be  proof  shown  that  he  has  done  this  on  his  own 
account  or  for  his  own  profit.  But  proof  of  a  single  act  con- 
nected with  other  circumstances,  such  as  tend  to  show  that  he 
held  himself  out  as  a  physician,  is  enough.  Burham  v.  State, 
116  Ind.,  112;  Hill  v.  Bodie,  2  Stew,  and  P.  (Ala.),  56;  Ped- 
grift  V.  Schiller,  8  C.  B.,  IST.  S.,  200  (same  case,  6  Jurist,  N. 
S.,  1341).  And  if  he  simply  practises  "massage,"  he  does  not 
fall,  within  the  acts  against  practising  medicine,  even  though 
he  pretends  to  accomplish  as  much  good  as  could  have  been 
accomplished  by  a  regular  physician.  Smith  v.  Lane,  24  Hun, 
N.  Y.,  633.  But  see  also  Leech  v.  Kipon,  12  Cent.  L.  J.,  479; 
State  V.  Schultz,  11  Reporter,  701.' 

Falsely  Pretending  to  he  a  Licensed  Practitioner  Gen- 
erally a  Misdemeanor. — In  some  of  the  States,  and  in  England, 
it  is  not  only  made  a  misdemeanor  to  practise  without  a  license, 
but  falsely  pretending  to  be  a  licensed  practitioner  is  made  a 
misdemeanor.  Such  is  the  provision  of  the  Penal  Code  of  New 
York  heretofore  cited.  In  England  such  a  statute  has  been 
somewhat  strictly  construed  in  the  case  of  Carpenter  v.  Hamil- 
ton (37  Law  Times  Rep.,  157).  In  that  case  it  appeared  that 
a  person  advertised  himself  as  "John  Hamilton,  M.D.,"  of  the 
"  Metropolitan,  Medical  College  of  New  York."  It  further  ap- 
peared that  he  was  not  registered  as  required  by  the  law  of 
England.  In  a  prosecution  against  him  for  falsely  pretending 
to  be  a  licensed  physician,  the  only  proof  of  his  practising  being 

'  In  some  of  the  States,  persons  the  statute,  or  whether,  under  the 

who  simply  administered  roots  and  guise  of  so  doing,  he  really  held 

lierbs  in  treating  disease,  have  been  himself  out  as  and  acted  as  a  reg- 

excepted  from  that  portion  of  the  ular  practitioner.     All  such  penal 

statute  which   forbids  the  practice  statutes  are  to  be  construed,  like  all 

of  medicine  and  surgery  without  a  other  penal  statutes,  with  due  regard 

license.      The    proper  construction  to  the  rights  of  the  individual,  and 

of  such  an  exception  is,  that  it  is  a  at  the  same  time  with  such  degree 

question  of  fact  for  the  jury,  whether  of  liberality  as  will  tend  to  preserve 

the  person  accused  who  claims  the  the'public  safety.    And  see  criticism 

benefit  of  the  exception,  simply  ad-  of  the  case  of  Smith  v.  Lane  in  note 

ministered    a  concoction  of    roots  1,  p.  13  SMjji-a. 
and  herbs  within  the  meaning  of 
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as  just  stated,  an  acquittal  was  sustained  by  a  majority  of  the 
court,  which  held  that  it  was  a  question  of  fact  to  be  determined 
by  a  trial  court  whether  or  not  what  he  did  was  pretending 
to  be  a  physician  authorized  to  treat  a  patient.  The  Court  in- 
timated that  the  person  simply  pretended  to  be  what  he  really 
was,  namely,  a  doctor  of  medicine  of  the  Metropolitan  Medical 
College  of  New  York. 

State  and  Local  Boards  of  Health— Powers 
Governed  by  Special  Statutes. 

In  addition  to  the  rules  and  regulations  prescribed  by  the 
general  statutes,  modern  sanitary  science  has  developed  so 
broadly  throughout  most  of  the  civilized  states  and  countries, 
that  the  different  governments  have  established  state  boards  of 
health,  and  in  many  instances  local  boards  of  health,  the  latter 
being  limited  in  their  authority  and  operation  to  specific  munic- 
ipal divisions,  to  which  boards  the  government  has  committed 
the  power  to  pass  certain  sanitary  rules  and  regulations,  which 
rules  and  regulations  may  have  an  important  bearing  upon  and 
relation  to  the  practice  of  medicine  and  surgery.  The  jurisdic- 
tion and  powers  of  these  boards  are  to  be  found  in  the  special 
statutes  creating  them,  and  prescribing  their  powers  and  duties, 
and  cannot  be  treated  of  extensively  here.  They  are  considered 
further  under  the  special  subjects  to  which  they  relate. 

Physicians  Bound  to  Report  Contagious  Cases  and  Not 
Liable  for  Mistaken  Report. — The  duty  promptly  to  report '  to 

'  It  has  been  held  that  the  act  of  a  which  presents  to  him  the  appear- 

physician  in  reporting  to  a  health-  ance  of  small-pox.     It  may  be  said 

board  in  good  faith  that  his  patient  that  he    may  call  in  counsel.     It 

is  suffering  from  small-pox,  is  not  cannot,  however,  be  said  that  pri- 

actionable.     Brown  v.  Purdy,  8  N.  vate    counsel    should  be  called   in 

Y.    St.  Rep. ,   143.     The  Court  said  rather  than   such  as  the    law  has 

(per  Sedgwick,  J.)  :    "In  order  to  appointed.      Certainly,  if  he  really 

give  the  public  the  protection  due  thinks  the  case  to  be  one  of  small- 

to  it,  according  to  the  intention  of  pox,  it  is  his  duty  to  communicate 

the  statute,  any  physician  that  pos-  his  opinion  to  the  public  authori- 

sesses  in  fact  an  opinion  that  a  pa-  ties,  who  furnish  skilled  physicians 

tient  has  a  contagious  disease,   is  peculiarly  competent  to  pass  upon 

bound  to  report  the  case,   whether  the  case.     They  are  the  experts  the 

lie  has  or  has  not  used  ordinary  pro-  law  points  out  for  the  physician, 

fessional  skill  and  knowledge.     A  The   attendance    of    these    experts 

physician  of  skill  in  everything  but  upon  a  patient  can  cause  no  injury, 

cases  of  small-pox,  which  happily  and    thereafter    the    responsibility 

are  not  numerous,  may,  unexpect-  rests  solely  upon  the  public  officer. " 

edly  to  himself,  be  called  to  a  case  As  to  how  far  the  decision  of  an 
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boards  of  health  every  case  of  contagious  or  infectious  disease 
is  manifest. 


inspector  appointed  by  a  board  of 
health  is  regarded  by  the  law  as 
quasi-judicial,  and  therefore  con- 
clusive, see  Underwood  v.  Green,  42 
N.  Y.,  140;  Raymond  v.  Fish,  51 
Conn . ,  80.  Health  oflQcers  who  were 
guilty  of  gross  negligence  in  remov- 
ing infected  persons  from  a  city  in 
stormy  weather,  and  putting  them 
in  an  unprotected  and  unsafe  struc- 
ture, so  that  such  persons  died  from 
the  exposure,  have  been  held  liable. 
Aaron  v.  Broiles,  64  Tex. ,  316. 

The  latest  and  most  complete 
statute  laws  creating  or  regulating 
health  boards  are  :  England,  38  and 
39  Victoria,  chap.  55  ;  United  States 
(National  Board  of  Health),  20  Stat. 
L.,  484,  suppl.  to  U.  S.  Rev.  Stats., 


chap.  202,  passed  March  3d.  1889 ; 
Mass.,  chap.  79,  Mass.  Rev,  Stats.; 
Pa.,  Laws  of  1885,  chap.  56  ;  N.  Y., 
Public  Health  Law,  chap.  101  of 
Laws  of  1893.  The  statutes  of  New 
Jersey  are  considered  in  Lnzier  v. 
Newark,  19  Vr. ,  458.  In  Missouri 
the  power  to  license  physicians  is 
conferred  upon  the  State  Board  of 
Health,  and  the  Supreme  Court  of 
that  State  has  held  that  the  act  of 
that  board  in  granting  or  refusing 
a  license  is  discretionary  and  its  ac- 
tion in.  such  a  matter  will  not  be 
enforced  by  a  writ  of  mandartms 
(State  V.  Gregory,  83  Mo.,  123) ;  and 
a  similar  doctrine  prevails  in  Min- 
nesota, State  V.  State  Med.  Board, 
32  Minn.,  324. 
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of  the  contractual  relation  between  physician 

and  patient. 

Employment  and  Eights  in  Regard  to  Compensation. 

Legal  Character  of  the  Employment. — Whatever  may 
have  been  the  theories  of  the  Roman  civil  law,  and  following 
it  of  the  early  English  common  law,  as  to  the  character  of  the 
employment  of  physicians  and  other  professional  men,  it  is  now 
so  weU  settled  that  the  reciprocal  duties  and 'obligations  arising 
between  physician  and  patient,  or  attorney  and  client,  and  the 
like,  are  to  be  classed  under  and  governed  by  the  law  of  con- 
tracts, that  any  extended  discussion  of  these  theories  is  un- 
necessary here.'  Mr.  Ordronaux,  in  the  second  chapter  of  his 
interesting  work  on  the  "Jurisprudence  of  Medicine,"  has 
considered  them  fully,  and  has  quoted  amply  from  the  books  of 
the  earlier  and  later  text- writers,  and  from  the  expressions  of 
the  judges,  to  show  what  these  theories  and  rules  were ;  and  he 
and  all  later  authorities  agree  that  the  ancient  notion,  that  pro- 
fessional services  are  always  gratuitous  unless  a  special  con- 
tract to  pay  for  them  is  made,  has  long  been  abandoned.  He 
observes  (pp.  13  and  14) :  "But  in  our  day  the  increase  in  the 
number  of  professional  practitioners,  and  their  exclusive  devo- 
tion to  a  special  class  of  services  as  a  means  of  living,  has 
essentially  naodified  the  practical  character  of  the  contracts  with 
their  patrons.  Although  in  legal  acceptation  a  mandate,  yet 
from  force  of  circumstances  growing  out  of  an  altered  state  of 
society,  the  mandate  is  practically  changed  into  a  contract  of 
hire  {locatio  operis).  This  doubtless  reduces  prof  essions  to 
the  status  of  artisanship,  and  places  them  on  a  par  with 
manual  labor,  conjoined  to  the  special  skill  of  a  particular  call- 
ing. But  it  also  simplifies  the  contract,  removes  it  from  the 
category  of  innominate  or  imperfect  obligations,  requiring  the 

'  Consult,  as  to  this,  Parsons  on  "  Contracts, "  vol.  ii. ,  p.  56. 
'      35 
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intervention  of  legal  fictions  to  furnish  a  means  for  their  en- 
forcement, and  brings  it  within  the  pale  of  consensual  agree- 
ments based  upon  a  sufficient  consideration." 

The  physician's  right  to  sue  on  contract  in  England  was 
declared  by  legislative  enactment  by  Chap.  90  (Sec.  31),  21  and 
22  Victoria.  It  has  never  been  denied  in  the  United  States. 
Adams  v.  Stephens,  26  Wend.,  451-455. 

Physicians^  and  Surgeons^  Service  in  a  Sense  Voluntary. 
— Though  it  is  true,  as  in  the  case  of  many  other  doctrines  of 
ancient  law  which  were  formulated  under  social  conditions  far 
different  from  those  which  prevail  in  modem  times,  that  these 
rules  and  theories  have  long  since  lost  their  potency  as  distinct 
rules  governing  actions  at  law,  nevertheless  the  legal  aspect 
of  the  peculiar  relationship  between  physician  and  patient  is 
still  affected  by  the  idea  that  the  service  on  the  part  of  the 
physician  is  voluntary — that  is,  the  physician  or  surgeon  is  not 
bound  to  come  and  perform  services  whenever  or  wherever  he 
is  called.  He  is  at  liberty  to  refuse  any  and  every  patient  who 
attempts  to  employ  him. 

Patients  may  Cease  Employing  at  Any  Time,  unless 
there  is  a  Contract  for  a  Certain  Period. — And  when  he  is 
employed,  the  patient  may  at  any  moment  discharge  him, 
without  incurring  liability  in  damages,  unless  a  special  contract 
has  been  entered  into  between  them  that  the  services  shall  be 
rendered  for  a  fixed  period. 

Service  once  Begun  by  Physician  must  be  Continued 
until  Notice  of  Intention  to  Cease  is  Given  by  Him. — If, 
however,  the  services  are  begun,  they  must  be  continued  imtil 
notice  has  been  given  of  the  intention  to  discontinue  them,  and 
a  reasonable  time  allowed  the  patient  to  obtain  the  services  of 
another  person.  The  reasons  for  this  rule  will  be  considered 
more  fully  below. 

Contract  either  Express  or  Implied.— The  contract  be- 
tween the  physician  and  patient  may  be  an  express  one,  that  is, 
one  in  which  all  the  terms  are  agreed  upon  or  expressed  be- 
tween the  parties,  or  it  may  be  what  is  called  an  implied  con- 
tract, or  one  in  which  the  patient,  or  another  person,  simply 
calls  on  the  physician  or  surgeon  to  come  and  perform  services, 
and  neither  party  specifically  stipulates  or  agrees  upon  any  of 
the  terms  of  the  employment. 
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Express  Contracts  may  Include  any  Stipulation  Not 
Contrary  to  Public  Policy. — In  the  case  of  an  express  contract 
the  agreement  of  the  parties  settles  and  determines  their  mutual 
obligations,  whether  it  be  written  or  merely  verbal.  And  an 
express  contract  may  also  be  made  in  such  a  form  that  certain 
conditions  are  required  to  be  performed  by  the  physician  before 
he  becomes  entitled  to  any  compensation  for  his  services.  It 
may  also  embody  an  agreement  that  the  patient  shall  pay  cer- 
tain sums  at  certain  times  as  the  treatment  goes  on,  or  that  no 
other  physicians  shall  be  employed  without  the  consent  of  the 
attending  physician,  or  if  so  employed  that  they  shall  be  under 
the  direction  of  the  attending  physician. 

Almost  anything  may  be  stipulated  which  is  not  contrary 
to  public  policy,  and  a  breach  of  any  such  stipulation  entitles 
the  aggrieved  party  to  rescind  the  contract  and  cease  from  per- 
forming it.' 

Qualifications  of  the  Pule  that  Express  Contracts  may 
Include  any  Stipulation. — Some  qualifications  of  this  rule  of 
law  must,  however,  be  noted.  A  breach  by  the  patient  of  any 
one  of  these  stipulations  would  entitle  the  physician  to  treat  the 
engagement  as  terminated  like  any  other  contractual  relation, 
and  to  bring  his  action  for  a  recovery  for  services  rendered  up 
to  the  time  of  the  breach;  but  it  is  doubtful  whether  he  would 
have  any  action  for  damages  for  failure  to  permit  him  to  per- 
form further  services.  This  doubt  arises  from  the  legal  doc- 
trine, hereinbefore  referred  to,  that  a  patient  is  always  at 
liberty  to  dismiss  his  physician  at  any  time  without  notice,  and 
without  assigning  any  cause,  which  recognizes  and  grows  out 
of  the  fact  that  if  the  trust  and  confidence  of  the  patient  are 
■destroyed,  or  impaired,  no  matter  how  unreasonably  or  unjustly, 
the  relation  between  them  must  thereafter  be  unprofitable  to 
both  parties,  and  dangerous  to  the  patient.  On  the  other  hand 
there  is  little  doubt  that  whenever  an  express  contract  is  made 
by  a  physician  to  treat  a  patient  for  a  certain  length  of  time 
for  a  particular  disease  or  injury,  the  physician  is  not  at  lib- 
erty arbitrarily  to  terminate  that  relation  or  his  connection 

1  Of  course  in  those  States  or  coun-  statute)  which  are  not  in  writing 
tries  where  statutes  of  fraud  render  and  duly  signed,  contracts  should 
void  all  contracts  for  personal  ser-  be  drawn  and  entered  into  with  re- 
vices  for  a  longer  period  than  one  gard  to  those  statutes, 
year  (or  any  period  named  in  the 
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with  the  case,  unless  he  has  in  the  contract  specifically  reserved 
the  right  so  to  do. 

Contracts  Making  Payment  Contingent  upon  Successful 
Treatment  Valid.— The  express  contract  between  the  parties 
may  also  contain  a  stipulation,  by  which  the  physician  makes 
his  compensation  contingent  upon  his  effecting  a  cure.  Smith 
V.  Hyde,  19  Vt.,  54;  Mack  v.  Kelly,  3  Ala.,  387.  See  also 
CoughHn  V.  N.  Y.  Cen.  R.  R.  Co.,  71  N.  Y.,  443.  In  such  a 
case,  however,  if  the  patient  does  not  permit  the  physician  op- 
portunity to  treat  him  during  the  time  named  in  the  contract,  or 
for  a  reasonable  time,  if  no  specific  time  is  fixed,  the  courts 
would  probably  permit  the  physician  to  recover  a  reasonable 
compensation  for  his  services  for  the  time  during  which  he 
treated  his  patient. 

Physician  must  Allow  Reasonable  Time  to  Supply  his 
Place  if  he  Quits  his  Patient. — In  any  event,  whether  the 
contract  be  express  or  implied,  conditional  or  unconditional,  the 
law,  through  motives  of  public  policy  and  with  a  just  regard 
for  the  welfare  of  the  sick  and  injured,  undoubtedly  requires 
that  if  a  physician  has  once  taken  charge  of  a  case,  and  deter- 
mines to  abandon  it,  he  must  give  the  patient  reasonable  notice 
and  reasonable  opportunity  to  supply  his  place.  If  he  fails  to 
do  this  he  is  liable  in  damages  for  the  results  that  follow  as  the 
proximate  consequence  of  his  abandoning  the  case. 

This  Pule  True  even  in  the  Case  of  a  Charity  Patient. — 
This  is  true,  it  is  believed,  even  when  the  patient  is  a  charity 
patient,  and  the  services  are  gratuitous.  Shiels  v.  Blackburn 
(1  H.  Blacks.,  159).  For  any  other  ruleless  strict  might  entail 
the  most  serious  consequences.  Ordronaux,  "Jur.  of  Med.," 
13  and  14,  citing  Inst.,  lib.  3,  26,  11;  Pothier,  "Du  Contrat 
Mandat,"Chap.  I.,  §4. 


Elements  op  the  Contract  Between  Physician  and 

Patient. 

Duties  of  Physician. — When  the  relations  between  physi- 
cian and  patient  are  not  defined  otherwise  by  express  contract, 
the  implied  contract  is,  and  the  law  presumes,  that  the  physi- 
cian contracts,  first,  to  use  the  necessary  care  and  attention; 
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second,  to  use  the  necessary  ^kill ;  third,  in  case  the  physician 
furnishes  his  own  medicines  (and  the  obligation  to  furnish 
them  would  probably  be  imposed,  if  it  was  the  custom  of  the 
school  or  class  of  physicians  to  which  the  particular  physician 
belonged  to  do  so),  that  the  medicines  are  proper  and  suitable. 
As  a  corollary  of  these  duties  it  .necessarily  follows,  also,  that 
the  physician  contracts  that  the  instruments  or  appliances 
which  he  uses  are  free  from  taint  or  contagion,  and  are  suitable 
and  proper  for  the  uses  to  which  they  are  put.  Upon  this 
theory  an  action  could  be  maintained  against  a  physician  for 
using  im.pure  vaccine. 

Duties  of  Patient. — The  patient  on  his  part  contracts, 
first,  to  give  the  physician  information  concerning  the  facts  and 
circumstances  of  the  case,  and  full  opportunity  to  treat  him 
properly ;  second,  to  obey  his  instructions  and  follow  his  direc- 
tions, and,  third,  to  pay  him  the  reasonable  worth  and  value  of 
his  services.  The  different  branches  of  this  contract  are  recip- 
rocal. The  failure  of  either  party  to  fulfil  the  obligation  of  any 
one  of  them  which  is  imposed  upon  him,  and  will  affect  his 
remedies  against  the  other  party  to  recover  damages  for  any 
breach,  or  any  proximate  result  of  his  breach,  of  such  obliga- 
tions. The  necessary  care  and  attention  required  of  the  physi- 
cian in  such  a  case  are  measured  by  the  requirements  of  the  case 
and  the  physician's  duties  to  his  other  patients,  modified,  how- 
ever, by  the  rule  that  the  physician  is  presumed  to  know,  at  the 
time  he  takes  up  the  case,  the  condition  and  situation  of  his 
other  patients  at  that  time.  Consequently,  if  those  who  have 
first  employed  him  are  so  situated  at  the  time  that  his  services 
for  them  are  likely  to  be  soon  and  continuously  required,  he 
cannot  without  making  himself  liable  in  damages  undertake 
another  case  and  then  neglect  it,  but  he  should  either  decline  to 
take  it,  or  should  with  the  full  knowledge  and  consent  of  the 
patient  make  provision  for  the  temporary  substitution  of  some 
'other  physician,  during  the  time  that  his  prior  obligations  en- 
gross his  attention."     Nevertheless,  if  the  situation  and  condi- 

'  If  he  is  represented  by  an  assist-  damage  results  from  his  want  of 

ant,  he  is  liable  for  the  assistant's  skill,   the   patient    cannot    recover 

want  of  skill.     Fish  v.  Welker,  7  such  damage  of  the  first  physician. 

Ohio  N.  P.,  472.     But  it  seems  that  Myers  v.  Holborn  (N.  J.  Ct.  of  Err. 

if  the  service    of    the  substituted  and  App.),  N.  J.,  s.  c,  33  Atl.  Rep., 

physician  is  accepted  not  as  repre-  389.      Same    principle,    Keller    v. 

senting  the  one  first  employed,  but  Lewis,  65  Ark.,  578  ;  s.  c,  47,  S.  W., 

under  an  independent  contract,  and  755. 
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tion  of  those  to  whom  he  had  first  contracted  his  services  were 
such  that  he  had  (although  he  exercised  due  professional  knowl- 
edge and  skill)  no  reason  to  apprehend  that  these  patients  would 
need  his  exclusive  service ;  and  if  by  a  sudden  development,  aris- 
ing from  those  occult  causes  which  obtain  in  all  serious  diseases 
and  injuries,  any  of  his  prior  patients  suffered  a  sudden  and 
dangerous  relapse,  or  an  accession  of  new  and  dangerous  symp- 
toms and  conditions  so  that  he  must  fly  to  their  aid,  he  would 
not  be  liable  to  another  patient,  to  whom  he  had  afterward  con- 
tracted his  services,  for  neglecting  his  case.  Still  he  should  in 
such  instances  use  extra  means  to  obtain  the  services  of  some 
other  and  equally  skilful  man. 

Only  Ordinary  and  Usual  Skill  Required. — The  degree 
and  character  of  necessary  skill  contracted  for  has  been  vari- 
ously defined  by  the  courts.  When  malpractice  is  discussed,  a 
more  extended  consideration  of  this  matter  will  be  required. 
At  present  the  doctrine  laid  down  in  Shearman  and  Eedfield 
on  "Negligence," paragraphs  433-435,  maybe  adopted.  It  is 
as  follows : 

"Although  a  physician  or  surgeon  may  doubtless  by  ex- 
press contract  undertake  to  perform  a  cure  absolutely,  the  law 
will  not  imply  such  a  contract  from  the  mere  employment  of 
a  physician.  A  physician  is  not  an  insurer  of  a  cure,  and  is 
not  to  be  tried  for  the  result  of  his  remedies.  His  only  contract 
is  to  treat  the  case  with  reasonable  diligence  and  skill.  If  more 
than  this  is  expected  it  must  be  expressly  stipiilated  for.  .  .  . 
The  general  rule,  therefore,  is,  that  a  medical  man,  who  attends 
for  a  fee,  is  liable  for  such  want  of  ordinary  care,  diligence  or 
skill  on  his  part  as  leads  to  the  injury  of  his  patient.  To  render 
him  liable,  it  is  not  enough  that  there  has  been  a  less  degree  of 
skill  than  some  other  medical  man  might  have  shown,  or  a  less 
degree  of  care  than  even  himself  might  have  bestowed ;  nor  is 
it  enough  that  he  himself  acknowledged  some  degree  of  want  of 
care ;  there  must  have  been  a  want  of  competent  and  ordinary 
care  and  skill,  and  to  such  a  degree  as  to  have  led  to  a  bad 
result.  .  .  .  But  a  professed  physician  or  surgeon  is  bound  to 
use  not  only  such  skill  as  he  has,  but  to  have  a  reasonable 
degree  of  skill.  The  law  will  not  countenance  quackery;  and 
although  the  law  does  not  require  the  most  thorough  education 
or  the  largest  experience,  it  does  require  that  an  uneducated. 
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ignorant  man  shall  not,  under  the  pretence  of  being  a  well- 
qualified  physician,  attempt  recklessly  and  blindly  to  adminis- 
ter medicines  or  perform  surgical  operations.  If  the  practi- 
tioner, however,  frankly  informs  his  patient  of  his  want  of 
skill,  or  the  patient  is  in  some  other  way  fully  aware  of  it,  the 
latter  cannot  complain  of  the  lack  of  that  which  he  knew  did 
not  exist."  ^ 

Average  Standard  of  Skill  of  any  Professed  School  must 
be  Attained. — It  is  also  a  rule  that  one  who  professes  to  adhere 
to  a  particular  school  must  come  up  to  its  average  standard,  and 
must  be  judged  by  its  tests,  and  in  the  light  of  the  present  day. 
Thus  a  physician  who  would  practise  the  reckless  and  indis- 
criminate bleeding  which  was  in  high  repute  not  very  many 
years  ago,  or  should  shut  up  a  patient  in  fever  and  deny  all  cool- 
ing drinks,  would  doubtless  find  the  old  practice  a  poor  excuse  for 
his  imbecility.  So,  if  a  professed  homceopathist  should  violate 
any  of  the  important  canons  of  homoeopathy,  he  would  be  bound 
to  show  some  very  good  reasons  for  his  conduct,  if  his  violation 
was  attended  with  injurious  effects.  Upon  many  points  of 
medical  and  surgical  practice  all  of  the  schools  are  agreed,  and 
indeed  common  sense  and  universal  experience  prescribe  some 
invariable  rules,  to  violate  which  may  generally  be  called  gross 
negligence.  Yet  the  patient  cannot'  justly  complain  if  he  gets 
only  that  quality  and  kind  of  service  for  which  he  bargains.  If 
he  employs  a  cheap  man,  he  must  expect  cheap  service.  Puf- 
fendorf,  in  his  "Law  of  Nature  and  Nations,"  observes:  "We 
read  a  pleasant  story  of  a  man  who  had  sore  eyes  and  came  to 
a  horse-doctor  for  relief.  The  doctor  anointed  his  eyes  with  the 
same  ointment  he  used  among  his  horses,  upon  which  the  man 
falls  blind,  and  the  cause  is  brought  before  the  judge,  who 
acquits  the  physician.  For  if  the  fellow,  says  he,  had  not  been 
an  ass  he  had  never  applied  himself  to  a  horse-doctor."     See 

'See  also  "Field's  Medico-Legal  Grover,  S8Me.,  97.  Illinois,  Mac- 
Guide,"  208-210,  where  the  follow-  Nevins  c.  Lowe,  40111.,  309.  Kan- 
ing  cases  are  cited  as  sustaining  sas,  Teft  v.  Wilcox,  6  Kan.,  46. 
this  doctrine:  New  York,  Carpenter  Massachusetts,  Com.  v.  Thompson, 
V.  Blake,  60  Barb.,  488;  same  case  6  Mass.,  134;  Small  v.  Howard, 
on  appeal,  75  N.  Y.  Court  of  Ap-  138  Mass.,  131,  35  Am.  Rep.,  363. 
peals,  13.  Connecticut,  Landon  v.  Pennsylvania,  Potter  v.  Warner,  91 
Humphrey,  9  Conn.,  209.  Iowa,  Pa.  St.,  363,  36  Am.  Eep.,  668. 
Smothers B.  Hawks,  34  la.,  286.  In-  Wisconsin,  Reynolds  -0.  Graves,  3 
diana.  Long  v.  Morrison,  14  Ind.,  Wis.,  416.  Vermont,  Briggs  v. 
595.  Maine,  Leighton  v.  Sargeant,  Taylor,  28  Vt. ,  180.  And  see  cases 
27  Me.  (7  Post.),  468;   Howard  v.  cited  below  under  Malpractice. 
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also  Jones  on  Bailments,  100;  1  Field's  "Lawyers'  Briefs,"  sub. 
Bailments,  Sec.  573;  Musser  v.  Chase,  29  Ohio  St.,  577;  Lan- 
phier  v.  Phipos,  8  Carr.  &  Payne,  478. 

Degree  of  Care  and  Skill  Used  a  Question  of  Fact.— In 
an  action  at  law,  whether  brought  by  a  physician  to  recover 
for  his  services,  or  by  a  patient  to  recover  for  malpractice  or 
neglect,  it  is  always  a  question  of  fact,  to  be  determined  by  the 
jury  under  proper  instructions  as  to  the  measure  of  care  and 
skill  required,  whether  or  not  the  physician  has  in  a  given  case 
used  that  degree  of  care  and  displayed  that  amount  of  skill 
which  might  reasonably  be  expected  of  him  under  the  circum- 
stances of  the  case.  These  same  rules  apply  to  the  surgeon. 
He  must  possess  and  exercise  that  degree  of  knowledge  and 
sense  which  the  leading  authorities  have  announced,  as  a  re- 
sult of  their  researches  and  experiments  up  to  the  time,  or 
within  a  reasonable  time  before,  the  issue  or  question  to  be  de- 
termined is  made. ' 

Bule  in  Leading  Case  of  Lanphier  v.  Phipos. — In  the 
case  of  Lanphier  v.  Phipos,  8  C.  &  P.,  478,  abeady  cited,  Chief 
Justice  Tyndall  enunciated  the  rule  as  to  the  degree  of  skill 
required  of  a  physician  or  surgeon,  which  has  been  followed  by 
all  the  courts  since  then.  He  said :  "  Every  person  who  enters 
into  a  learned  profession  undertakes  to  bring  to  the  exercise  of 
it  a  reasonable  degree  of  care  and  skill.  He  does  not,  if  he  is 
an  attorney,  undertake  at  aU  events  to  gain  the  cause,  nor 
does  a  surgeon  undertake  that  he  will  perform  a  cure ;  nor  does 
the  latter  undertake  to  use  the  highest  possible  degree  of  skill, 
as  there  may  be  persons  of  higher  education  and  greater  advan- 
tages than  himself;  but  he  undertakes  to  bring  a  fair,  reasona- 
ble and  competent  degree  of  skill.  And  in  an  action  against 
him  by  a  patient,  the  question  for  the  jury  is  whether  the  injury 
complained  of  must  be  referred  to  a  want  of  proper  degree  of 
skill  and  care  in  the  defendant,  or  not.  Hence  he  is  never  pre- 
sumed to  engage  for  extraordinary  skill,  or  for  extraordinary 
diligence  and  care.  As  a  general  rule,  he  who  undertakes  for 
a  reward  to  perform  any  work  is  bound  to  use  a  degree  of  dili- 
gence, attention  and  skill,  adequate  to  the  performance  of  his 

'  See  Shear.   &    Redf .  on   Negli-  naux  on  Jiiriap.  of  Med. ,  pp.  29  et 

gence,  440;  El  well  on  Malpractice,  pass.;  20  Am.  Law  Rev.,  82;  Pike 

55;  Carpenter  V.  Blake,  sitpra;  Rex  v.  Honsinger,  155  N.  Y.,  201,  and 

V.  Long,  4  C.  &  P. ,  422  ;   Slater  v.  cases  there  cited. 
Baker,  2  Willes  (Eng.),  259;  Ordro- 


CONTRACT   BETWEEN  PHYSICIAN   AND   PATIENT.  33 

undertaking ;  that  is,  to  do  it  according  to  the  rules  of  the  art; 
spondet  peritiam  artis.  And  the  degree  of  skill  arises  in 
proportion  to  the  value  and  delicacy  of  the  operation.  But  he 
is  in  no  case  required  to  have  more  than  ordinary  skill,  for  he 
does  not  engage  for  more." 

Physician  Must  Instruct  Patient  how  to  Care  for  Him- 
self, etc. — A  corollary  of  these  rules  is,  that  the  physician  must 
give  proper  instruction  to  his  patient  how  to  take  care  of  him- 
self, how  to  manage  a  diseased  or  injured  member,  when  and 
how  to  take  any  medicines  that  may  be  prescribed,  what  diet  to 
adopt,  and  that  in  case  the  physician  fails  to  give  these  instruc- 
tions he  is  liable  for  any  injuries  that  result  from  this  failure. 
Carpenter  v.  Blake,  supra. 

Patient  Must  Inform  Physician  Fully  Concerning  his 
Case — His  Communications  Privileged.  — On  the  other  hand, 
as  we  have  already  stated,  the  patient  owes  the  duty  to  his 
ph3'sician  of  informing  him  fully  of  all  the  varied  symptoms 
of  his  disease,  or  the  circumstances  attending  his  injury,  and 
freely  and  with  due  confidence  to  answer  all  questions  concern- 
ing his  past  history  which  would  tend  to  throw  any  light  upon 
his  present  condition.  To  battle  with  the  occult  forces  which 
play  so  important  a  part  in  determining  the  course  or  conse- 
quences of  disease,  it  is  absolutely  essential  that  the  physician 
should  know  all  that  is  possible  to  be  known  of  the  patient's 
historj'-,  and  of  the  history  of  the  patient's  family.  As  we  shall 
see  later  on,  all  such  communications  are,  in  most  of  the  States 
of  the  Union  and  elsewhere,  by  statutory  enactment  made  priv- 
ileged, and  without  the  consent  of  the  patient  the  physician  or 
surgeon  is  absolutely  forbidden  to  divulge  any  communication 
or  information  which  he  receives  in  order  to  enable  him  to 
prescribe.'  This  rule  applies  equally  whether  the  physician  or 
surgeon  is  acting  for  hire  or  is  treating  the  person  as  a  charity 
patient,  and  it  has  been  extended  by  construction  by  the  courts 
in  some  States  so  as  to  include  examinations  made  by  jail 
physicians  or  other  physicians  sent  by  the  prosecuting  officials 
of  the  State  to  examine  a  prisoner,  for  purpose  of  giving  evi- 
dence, but  who  allowed  the  prisoner  to  suppose  that  they  were 
there  simply  to  treat  him  in  their  professional  capacity.  People 
V.  Murphy,  101  N.  Y.,  126."     At  the  same  time  the  courts  have 

'  See  article  on  Confidential  Com-  '  But    see    Griebel    v.    Brooklyn 

munications,  page  93  of  this  vol-  Heights  R.R.  Co.,  68  App.  Div.  (N. 
ume.  Y.),  204,  in  which  it  seems  to  have 
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been  careful  to  make  an  exception  in  the  case  of  advice  given 
for  the  purpose  of  enabling  the  person  receiving  the  advice  to 
commit  a  crime,  and  of  any  information  received  by  the  phy- 
sicians while  the  persons  asking  for  it  were  engaged  in  a  crim- 
inal attempt.  All  of  these  interesting  questions  will  be  exam- 
ined and  treated  of  at  length  hereafter." 

Conditions  of  Contract  Between  Physician  and  Patient 
Further  Considered. — It  has  been  observed  that  the  contract 
between  the  physician  and  patient  may  be  conditional  or  un- 
conditional. By  this  it  is  meant  that  limitations  upon  the 
reciprocal  obligations  between  them  may  be  imposed,  or  exten- 
sions of  such  obligations  made,  by  special  agreement.  The 
physician  may  contract  to  cure,  and  may  make  the  cure  a  con- 
dition precedent  to  receiving  any  reward  for  his  services  or 
medicaments,  and  a  breach  of  such  a  contract  will  be  enforced 
by  the  courts  as  a  bar  to  an  action  for  services  rendered  or 
medicines  furnished.  The  patient  may  agree  to  come  to  the 
physician's  home  or  to  a  hospital  or  other  place  agreed  upon 
between  them,  for  the  purpose  of  being  treated,  or  of  being 
operated  upon  by  a  surgeon,  and  a  failiire  to  perform  such  an 
agreement  on  the  part  of  the  patient  absolves  the  medical  man 
from  carrying  out  his  agreement  to  treat  the  patient."  In  the 
case  already  suggested  of  a  request  by  the  medical  man  for 
information  as  to  the  patient's  past  history,  or  that  of  the 
patient's  family,  or  the  circumstances  concerning  the  injury  or 
symptoms  of  the  disease,  if  the  patient  should  give  false  infor- 
mation, or  should  wilfully  neglect  to  give  true  information,  the 
physician  would  have  a  right,  upon  giving  reasonable  and  due 
notice,  and  opportunity  to  employ  some  one  else,  as  already 

been  held  that  a  statement,  made  by  Y. ,  56  ;  People  v.  Murphy,  23  N.  Y. 

a  person  injured  in  an  accident,  to  Weekly  Digest,  42 ;  same  case,  101 

one  of  the  surgeons  in  charge  of  the  N.  Y. ,  126  ;  Hunn  v.  Hunn,  1  T.  & 

ambulance,  while  it  was  transport-  C. ,  499  ;  Pierson  v.  The  Pecfple,  79 

ing  such  person  to  the  hospital,  as  N.  Y.,   432-485  ;  People  v.  Carlyle 

to  how  the  accident  happened,  is  Harris,  186  N.  Y. ,  424;  and  many 

not  privileged.     And    see    also   to  other  cases  collated  in  the  article 

same  eflfeot  Griffith  v.  Met.  St.  Ry.  on  "Confidential Communications," 

Co. ,  171  N.  Y. ,  106  ;  Green  v.  Met.  infra,  this  volume. 

St.  Ry.  Co. ,  id.  ,201.  •'  And  it  is  the  duty  of  the  patient, 

'  On  the  points  here  suggested  cf.  when  able  to  do  so  and  requested  to 

Edington  v.  Life  Ins.  Co.,  67  N.  Y.,  do  so  by  the  surgeon,  to  provide  as- 

185  ;  same  case,  77  N.  Y.,  564 ;  Grat-  sistance  for  the  surgeon  when  per- 

tan  V.  Life  Ins.  Co.,  80  N.  Y.,281;  forming    an    operation    which   re- 

Dilleber  v.  Life  Ins.  Co. ,  87  N.  Y. ,  quires  such  assistance.     Holving  v. 

79  ;  Westover  v.  Life  Ins.  Co. ,  99  N.  Spicer,  92  111.  App. ,  499. 
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intimated,  to  decline  to  proceed  further  with  his  care  of  the 
case,  and  might  sue  and  recover  pay  for  the  services  rendered. 
Physicians  Cannot  Contract  that  they  shall  Not  he  Re- 
sponsible for  Want  of  Ordinary  Care  and  Skill. — ^An  impor- 
tant and  salutary  exception  to  the  general  rule  that  all  parties, 
may  contract  freely  as  between  themselves  stipulations  measur- 
ing their  reciprocal  obligations,  doubtless  applies  to  the  rela- 
tions between  physician  and  patient.  It  is  an  exception  which 
has  in  most  jurisdictions  been  applied  to  the  contract  relations  ex- 
isting between  a  common  carrier  and  a  shipper  or  a  passenger. 
This  is  that  persons  contracting  to  perform  services  which  are  to 
a  certain  extent  public  in  their  nature,  and  which,  as  in  the  case 
of  the  common  carrier  or  in  the  case  of  the  physician  or  surgeon, 
are  founded  upon  conventional  relations,  and  affect  the  public 
welfare,  are  not  permitted,  from  reasons  of  public  policy,  to  con- 
tract for  a  release  or  escape  from  liability  arising  out  of  their 
own  negligence  or  wrong.  In  short,  a  physician  or  surgeon 
cannot  contract  with  a  patient  that  the  patient  shall  waive  any 
claim  for  damages  growing  out  of  his  want  of  ordinary  care  and 
skilL  Nevertheless,  the  physician  or  surgeon  may  frankly  in- 
form his  patient  of  his  want  of  knowledge  and  experience  as  to 
the  particular  kind  of  treatment  required  by  any  special  and 
unusual  disease  or  injury.  If  after  full  information  on  this 
point,  and  full  opportunity  to  employ  somie  one  else,  the  patient 
insists  that  the  physician  or  surgeon  go  on  with  such  treatment 
as  he  is  able  to  give  to  the  case,  and  injuries  result  which  a 
more  skilful  and  experienced  practitioner  might  have  avoided, 
it  is  probable  that  the  courts  would  hold  that  the  practitioner 
was  not  liable  under  such  circumstances,  or  that  such  circum- 
stances could  be  pleaded  in  mitigation  of  damages.  -But  it 
would  be  the  duty  of  the  practitioner  in  such  a  case  to  be  ex- 
ceedingly careful  in  performing  any  surgical  operations,  and  not 
administer  any  powerful  drugs  with  the  strength  and  medicinal 
qualities  of  which  he  was  not  acquainted.  If  he  should  assume 
to  perform  such  operations  or  administer  such  drugs  instead  of 
confining  himself  to  modifying  the  ravages  of  disease  by  the 
use  of  well-known  simple  remedies,  or  protecting  against  the 
consequences  of  severe  injury  by  the  use  of  ordinary  antiseptic 
dressings  and  treatment,  he  would  no  doubt  be  liable  for  any 
resulting  damage,  and  could  not  recover  pay  for  his  service. 
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Experiments  Not  to  he  Tried  on  Patients— This  Rule  Ap- 
plies to  Charity  Patients.— Fov  like  reasons  of  public  policy 
it  has  been  held  that  a  physician  has  no  right  to  try  experiments 
on  his  patient.'  In  this  respect  a  charity  patient  will  be  pro- 
tected by  law  and  compensated  for  damages  received  from  ex- 
periments on  his  health  and  person,  just  as  much  as  a  person 
from  whom  a  large  fee  could  be  expected.  Humanity  and 
public  policy  both  forbid  that  experiments  should  be  tried  upon 
one  class  of  patients  any  more  than  another.  However  this 
may  be,  in  a  case  of  extreme  danger,  where  other  resorts  have 
failed  and  everything  else  done  that  could  reasonably  be  re- 
quired, and  if  the  patient  and  his  family  consent  after  full  in- 
formation of  the  dangerous  character  of  the  operation,  or  the 
unknown  qualities  and  powers  of  the  drug  to  be  administered, 
the  practitioner  would  be  justified  and  protected  if  some  new 
methods  of  treatment  not  entirely  developed  or  known  to  the 
profession,  but  supposed  to  be  efficacious,  should  be  adopted, 
although  the  result  might  prove  unfavorable.  In  such  a  case, 
however,  it  would  be  extremely  perilous  for  the  physician  to 
stand  upon  his  own  judgment  alone.  He  should  consult  the  best 
talent  in  his  profession  available,  and  abide  by  the  judgment  of 
his  colleagues  or  a  fair  majority  of  them;  and  even  then 
should  apply  to  his  course  of  action  the  maxim.  When  in  doubt 
run  no  risks ;  better  let  a  patient  perish  from  disease  or  injury, 
than  while  attempting  uncertain  experiments  with  the  surgeon's 
knife  or  the  use  of  dangerous  drugs.  The  safe  rule  is  to  take 
no  chances,  unless  there  is  a  consensus  of  judgment  of  several 
physicians.  It  may  be  objected  that  if  no  experiments  are  tried 
no  new  medicines  or  surgical  devices  could  be  discovered,  or 
their  effects  observed.  The  answer  to  this  objection  is  that 
vivisection,  and  other  experiments  upon  live  animals,  permit  of 
experimentation  to  a  considerable  degree,  and  often  effectually 
point  out  the  proper  course  of  treatment  of  the  human  subjects. 
In  the  case  of  drugs  and  medicines  the  practice  is  well  known 
of  physicians  trying  the  effects  thereof  upon  their  own  persons, 
in  their  zeal  and  anxiety  to  give  to  the  world  new  discoveries. 
But,  as  heretofore  observed,  the  law  does  not  recognize  the  right 
of  the  medical  or  surgical  practitioner  to  tamper  with,  his 
patients'  health  by  the  use  of  untried  experiments,  without 
imposing  upon  the  practitioner  liability  for  all  injuries  proxi- 
mately resulting  from  their  use. 

'  Patten  v.  Wiggin,  51  Me.,  564. 


CHAPTER  IV. 

OF  THE  LEGAL  RIGHT  OF  PHYSICIANS  AND  SURGEONS 
TO  RECOVER  COMPENSATION  FOR  SERVICES. 

Liability  to  Pay  for  Services. — An  important  matter  for 
physicians  and  surgeons  is  the  question  as  to  who  is  responsi- 
ble, or  liable  to  pay  for  their  services.  If  there  is  an  express 
contract  this  question  does  not  arise;  but  in  most  instances 
the  person  performing  the  services  renders  them  upon  call,  and 
it  is  necessary  for  him  to  understand  his  legal  right  to  recover 
pay  for  services  in  the  absence  of  an  express  contract. 

Person  Treated,  and  Not  Person  Calling  in  Physician,  Em- 
ploys Him  and  is  Liable. — In  the  first  place,  it  must  be  stated 
as  a  general  proposition  that  the  person  for  whom  the  services 
are  actually  rendered,  or  upon  whom  the  operation  is  performed, 
is  bound  to  pay  for  them,  if  otherwise  capable  in  law  of  mak- 
ing contracts  and  incurring  obligations.  And  secondly,  that 
one  who  calls  a  physician  or  surgeon  to  attend  a  patient  is  not 
presumed  to  have  contracted  to  pay  for  the  services  rendered, 
unless  his  relations  with  the  patient  are  such  that  he  would  be 
obligated  in  law  to  pay,  even  if  he  had  not  himself  called  in  the 
medical  man. 

In  the  first  case  it  is  presumed  that  the  patient  is  liable, 
because  he  receives  the  benefit  of  the  services,  and  nothing  less 
than  a  distinct  understanding  that  he  was  not  to  pay  will 
relieve  him  from  this  obligation. 

Married  Women  and  Infants  Generally  Not  Liable. — 
Where  such  a  person  is  a  married  woman,  unless  the  case  arises 
in  States  or  countries  where  married  women  have  been  declared 
by  statutes  to  be  liable  the  same  as  if  single,  this  rule  does  not 
obtain.  Nor  is  an  infant  personally  liable  when  he  is  living  with 
his  parent  or  guardian.  Hull  v.  Connelly,  3  McCord  (S.  C),  6; 
Klein  w.  La  Amoreaux,  3  Paige  Ch.,419;  Atchinson  v.Btvi&, 
50  Barb.,  384;  Wilcox  v.  Smith,  26  Barb.,  341.  But  the 
contract  of  an  infant  for  medicine  and  medical  attendance  is 

37 


38  LEGAL  STATUS   OF  PHYSICIANS — BECKER. 

deemed  a  contract  for  necessaries,  and  will  be  held  valid  and 
enforced  against  his  estate  if  there  is  no  person  standing  in  loco 
parentis  who  can  be  held  liable.  3  Barn.  &  Cress.,  484;  2 
Kent  Com.,  336.  In  cases  when  the  parent  of  the  infant  or  the 
husband  of  the  married  woman  is  liable,  this  liability  obtains 
because  the  services  rendered  are  deemed  necessary,  and  fall 
within  the  common-law  obligation  of  such  persons  to  provide 
and  pay  for  necessaries  for  those  whom  they  are  bound  to  sup- 
port and  maintain. 

Burden  upon  Physicians  Treating  Minors  to  Show  Ser- 
vices Necessary. — But  even  in  such  cases  the  burden  is  upon 
the  person  performing  the  services  to  show  that  they  were  nec- 
essary, and  it  is  his  duty  to  know,  or  learn,  the  true  legal  status 
of  the  patient,  and  the  true  legal  relations  of  the  patient  to  the 
person  other  than  the  patient  from  whom  payment  is  to  be 
claimed.  As  said  in  the  case  of  Crain  v.  Baudouin  (55  N. 
Y.,  356-361),  "in  the  case  of  minor  children  even,  the  law  im- 
poses this  duty  upon  those  who  would  furnish  them  with  nee 
essaries,  relying  upon  the  credit  of  their  fathers,  and  seeking 
to  charge  them.  (Hunt  v.  Thompson,  3  Scam.,  179;  Van 
Valkinburgh  17.  Watson,  13  J.  R.,  480)."  "  A  fortiori,  it  is  so 
in  the  case  of  an  adult  married  daughter  living  with  her  hus- 
band." And  as  to  the  liability  of  the  husband  of  a  married 
woman  in  the  absence  of  statute  giving  her  legal  'capacity  to 
contract  and  charge  her  separate  estate,  cpnsult  lioody  v.  Os- 
good, 50  Barb.,  628;  Potter  v.  -Virgil,  67  Barb.,  578  ;  Crain 
V.  Baudouin,  55  E".  Y.,  356-361. 

Mother  of  Infant  probably  Liable  aftei  Father's  Death. 
— It  has  been  a  much  disputed  question  whetK^sr  after  the  father's 
death  the  mother  becomes  responsible  for  necessaries  furnished 
for  her  minor  children.  The  theory  of  law  upon  which  a  father 
is  made  liable  proceeds  upon  the  ground  that  he  is  bound  to 
support  the  child  and  has  a  right  to  the  child's  services  during 
its  minority.'  It  has  been  held  that  the  mother  after  the 
death  of  the  father  is  entitled  to  those  services.  Campbell  v. 
Campbell,  3  Stock.  (N.  J.),  265;  Cain  v.  Bewitt,  8  Iowa,  116; 
Furman  v.  Van  Size,  56  N.  Y.,  435-439,  disapproving  Bentley 
V.  Richtmeyer  (4  Comstock,  38),  and  approving  In  re  Ryder, 
11  Paige,  185.  If  she  is  entitled  to  the  services  of  her  child, 
^  See  on  this  question  also  Bigelow's  "  Leading  Cases, "  on  Torts,  295-303. 
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she  must  be  bound  to  support  and  care  for  it ;  and  so  it  was 
held  in  Furman  v.  Van  Size  cited  above. 

Estates  of  Insane  Persons  Liable  in  a  Proper  Case. — 
Persons  of  unsound  mind  are  liable  for  necessaries  furnished 
for  their  benefit,  and  can  be  made  to  pay  therefor  at  reasona- 
ble and  proper  rates,  but  they  cannot  make  contracts  for  a 
specific  rate.  It  is  always  a  question  of  fact  as  to  what  sum 
shbuld  be  charged  against  their  estates,  if  they  have  any. 

Master  Not  Liable  for  Services  Rendered  Servant  ivithout 
Special  Contract.— In  the  case  of  master  and  servant,  while  at 
common  law  as  between  a  master  and  servant  the  master  was 
bound  to  provide  medicine  and  food  for  the  servant  when  the 
servant  was  an  inmate  of  the  master's  house,  this  is  an  obliga- 
tion which  a  third  person  could  not  enforce,  and  the  master  can 
only  be  held  liable  for  services  rendered  to  the  servant,  upon 
proof  of  a  specific  contract  with  him  to  pay  for  them. 

Case  of  Crain  v.  Baudouin  Considered. — The  case  of  Grain 
V.  Baudouin,  supra,  affords  an  interesting  discussion  before  the  high- 
est court  of  New  York  State,  as  to  the  question  as  to  how  far  a 
father  calling  a  physician  for  an  adult  child  for  whom  he  is  not 
bound  to  provide,  although  lying  sick  at  the  father's  house,  can  be 
held  liable  for  the  services  rendered  upon  such  call.  In  that  case 
the  plaintiff  attended  as  a  physician  upon  the  daughter  of  the  de- 
fendant, who  was  sick  at  his  house.  The  daughter  was  of  full  age, 
married  and  living  with  her  husband,  but  was  brought  from  that  of 
her  husband  to  that  of  her  father  in  order  that  she  might  be  under  the 
care  of  her  mother.  Defendant  was  present  when  plaintiff  made  his 
calls,  gave  the  latter  a  history  of  the  patient's  illness,  and  received  di- 
rections as  to  her  treatment.  He  told  others  of  the  frequency  and 
length  of  the  plaintiff's  visits,  and  of  his  opinion  of  the  case,  without 
any  disclaimer  of  liability.  The  Court  held,  however,  that  these  facts 
were  insufficient  to  imply  a  promise  on  the  father's  part  to  pay  for  the 
services,  and  that  the  additional  facts  that  the  defendant  consented  to 
the  calling  in  of  a  consulting  physician,  and  that  a  bill  was  sent  in  by 
the  plaintiff,  unless  acknowledged  and  acquiesced  in  by  defendant,  or 
that  he  had  before  this  employed  other  physicians,  were  also  insufficient 
to  raise  an  implication  of  law  of  such  a  promise  to  pay.  The  plaintiff 
relied  in  his  argument  upon  the  fact  that  the  patient  was  a  daughter  of 
the  defendant,  but  the  Court  held  that  any  presumption  which  might 
arise  from  this  had  the  daughter  been  under  age,  was  overcome  by  the 
fact  that  she  was  past  a  majority,  and  was  married  and  lived  with  her 
husband  and  children.    The  plaintiff  also  relied  to  support  his  cause 
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of  action  upon  the  interest  exhibited  by  the  defendant  in  the  course  of 
treatment  pursued,  and  the  other  facts  as  to  the  presence  of  the  defend- 
ant when  the  plaintifE  made  his  professional  calls  alone  and  in  con- 
sultation; his  receiving  directions  as  to  treatment;  his  recognition  to 
others  of  the  fact  that  the  plaintiff  was  in  attendance ;  his  reciting  to 
others  a  knowledge  of  the  frequency  and  length  of  the  visits  of  plaintiff 
without  any  disclaimer  on  the  part  of  the  defendant  of  liability.  The 
Court  said  as  to  these  facts :  "  It  is  true  that  particular  acts  will  some- 
times give  rise  to  particular  obligations,  duties  and  liabilities.  But  the 
party  whose  acts  are  thus  to  affect  him  must  be  in  such  predicament 
as  that  those  acts  have,  of  legal  necessity,  a  significance  attached  to 
them,  at  the  time,  which  he  may  not  afterward  repel.  ...  It  has 
been  held  that  a  special  request  by  a  father  to  a  physician  to  attend 
upon  his  son,  then  of  full  age  but  lying  sick  at  the  father's  house, 
raised  no  implied  promise  on  the  part  of  the  father  to  pay  for  the  ser- 
vices rendered."  See  Boyd  v.  Sappington,  4  Watts  (Pa.),  247;  and  so 
in  Veitch  v.  Eussell,  3  Ad.  &  Ell.  (N.  S.),  927,  it  is  said  :  "  A  physician 
attends  in  every  case  on  request ;  that  fact  alone  is  not  enough  for  the 
inference  of  a  special  contract ; "  and  see  Sellen  v.  Norman,  4  Carr.  & 
P. ,  284.  Still  less  where  there  has  been  no  special  request  by  the  father 
to  the  physician,  and  no  more  than  acquiescence  in  his  calls.  As  it 
would  be  unnatural  for  the  parent  of  an  invalid  child,  though  legally 
emancipated,  or  for  an  intimate  and  confidential  friend  of  hers,  not  to 
know  the  rise  and  course  of  her  malady,  not  to  be  interested  in  the 
state  of  it  as  disclosed  at  any  time  to  skilled  inspection,  not  to  be  so  anx- 
ious as  to  be  in  waiting  when  scientific  skiU.  was  to  be  applied  for  its 
cure,  not  to  be  ready  to  receive  directions  for  treatment  in  the  inter- 
vals ;  so  it  is  not  to  be  implied  in  the  one  case  more  than  in  the  other 
that,  from  these  manifestations,  because  unaccompanied  with  an  ex- 
press repudiation  of  liability,  a  liability  may  be  implied.  They  are  to 
be  referred  to  natural  affection  and  friendly  sympathy,  rather  than  to  an 
acquiescence  in  the  rendition  of  a  personal  benefit,  or  counted  as  acts 
done  under  a  sense  of  legal  obligation."  The  Court  further  said  that 
"even  if  it  should  be  assumed  that  the  usage  exists  that  the  physician 
called  to  consult  with  him  who  is  in  attendance,  with  the  consent  of 
the  person  who  has  employed  the  latter,  is  in  contemplation  of  law  in 
the  hire  of  that  person,  still  the  assent  of  the  defendant  to  the  calling 
in  of  the  consulting  physician,  and  his  expression  of  desire  to  be  present 
when  he  came — untU  he  is  shown  to  have  employed  the  plaintiff — is  a 
basis  too  weak  for  an  implication  of  law,  that  he  promised  to  pay  his  con- 
sultation fees.  Still  less  it  is  a  fact  from  which  to  imply  a  promise  to 
pay  the  plaintiff."  This  case  is,  however,  close  to  the  border  line,  and 
it  may  be  well  criticised  and  denied  its  apparent  full  weight  of  author- 
ity, notwithstanding  the  very  great  learning  and  ability  of  the  learned 
Judge  Folger,  who  wrote  the  opinion,  upon  the  ground  that  it  appears 
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that  the  father  had  as  a  witness  expressly  denied  calling  in  the  plaintiflF 
or  authorizing  anybody  to  call  him  in,  or  authorizing  the  employment 
of  a  consulting  physician,  and  that  on  the  trial  the  Court  had  found 
upon  the  whole  testimony  in  the  case  that  the  defendant  had  never 
employed  the  plaintiff.  Taking  the  decision  as  a  whole  it  cannot  be 
regarded  as  determining  that  upon  such  a  set  of  circumstances  as  is 
there  disclosed,  the  father  could  not  in  any  event  have  been  held  liable, 
but  rather  that  the  trial  court  having  found  upon  the  whole  testimony 
that  the  defendant  was  not  liable,  having  witnesses  before  it  fully 
able  to  judge  of  their  capability,  the  appellate  court  could  not  say  as  a 
matter  of  law  that  a  finding  in  favor  of  the  defendant  should  be  over- 
ruled. This  case  is  considered  here  at  some  length  chiefly  for  the  pur- 
pose of  affording  an  illustration  to  physicians  and  surgeons  which  will 
suggest  to  them  the  advisability  of  care  in  ascertaining  in  all  cases  who 
is  responsible  for  their  charge  for  services.  See  also  Bradley  v.  Dodge, 
45  How  Pr.  (N.Y.),  57;  Smith  v.  Riddick,  5  Jones  (N.  C),  42. 


Liability  op  Third  Persons  Calling  a  Physician — 
General  Eule. 

As  to  liability  for  services  rendered,  when  the  medical  man 
is  called  by  one  person  to  attend  another,  it  may  be  stated  as  a 
general  rule  that  in  order  to  create  such  a  liability  it  must 
appear  that  the  person  calling  either  actually  intended  to  be- 
come responsible,  or  acted  in  such  a  manner  that  the  physician 
was  led  to  suppose  that  he  so  intended. 

Liability  of  Railway  Company  Calling  Physician  in 
Case  of  Accident  to  EmployeeSj  etc. — Another  more  trouble- 
some question  has  arisen  where  physicians  and  surgeons  have 
been  called  in  by  employees  of  a  railway  company  in  case  of 
sudden  accident  or  injury.  In  one  case  in  New  York,  the 
Superior  Court  of  New  York  City  held,  that  although  the  gen- 
eral superintendent  of  a  railroad  company  testified  that  he  had 
general  authority  to  'hire  and  discharge  men,  and  that  he  had 
employed  a  physician,  the  railroad  company  was  not  liable.' 

This  doctrine  seems  to  be  opposed  to  the  weight  of  authority.  See 
cases  collated  in  Vol.  18,  "Am.  and  Eng.  Cyclopaedia  of  Law,"  p.  434  et 
seq.,  some  of  which  are:  Toledo,  etc.,  E.  R  Co.  v.  Rodrigues,  47111., 
188 ;  Same  v.  Prince,  50  111.,  26  ;  Indianapolis,  etc.,  R.  R.  v.  Morris,  67 

'  Stevenson  v.  The  New  York,  Cases,  343 ;  Cincinnati,  etc. ,  R.  R. 
etc.,  Railroad  Co.,  2  Duer,  341;  Co.  v.  Davis,  48  Am.  &  Eng.  R.  R. 
same   case,    1   Am.    &  Eng.  R.  R.      Cases,  459. 
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111.,  295  ;  Cairo,  etc.,  E.  R.  Co.  v.  Mahoney,  82  111.,  73 ;  Atchison,  etc., 
R.  R.  V.  Beecher,  24  Kansas,  228. 

Same  Rule  does  Not  Prevail  in  United  States  in  Case  of  Acci- 
dents to  Passengers.— The  cases  just  noted  -were  aU  cases  of  employees. 
In  the  cases  of  injured  passengers  it  has  been  doubted  whether  the  same 
rule  applied,  some  State  courts  holding  that  in  that  case  there  is  no 
obligation  to  furnish  medical  and  surgical  attendance,  but  that  the 
physician  attending  must  look  to  the  persons  whom  they  attended. 
Union  Pacific  R.  R.  Co.  v.  Beatty,  35  Kansas,  265  ;  Brown  v.  Missouri, 
67  Missouri,  122. 

Different  in  England. — In  England  a  different  rule  prevails— one 
more  humane  and  in  consonance  with  the  moral  obligation  imposed  by 
the  relationship  of  the  parties.  In  Walker  v.  The  Great  Western  E.R 
Co.,  a  recent  case  (Law  Reports,  2  Exch.,  228),  Chief -Justice  Kelley,  in 
the  course  of  the  argument,  made  this  remark  :  ' '  Must  a  board  be  con- 
vened before  a  man  who  has  his  legs  broken  can  have  medical  at- 
tendance ? " 

But  in  Cox  V.  The  Midland  Counties  R.  R.  Co.  (3  WeUsby,  H.  &  G., 
268),  the  station  master,  employed  as  the  chief  officer  of  the  passenger 
and  other  departments,  called  in  a  surgeon  to  perform  an  operation 
upon  a  passenger  injured  by  a  train.     The  road  was  held  not  liable. 

On  the  other  hand,  in  Langan  v.  Great  Western  R.  R.  Co.  (80  Law 
Times,  N.  S.,  173),  a  sub-inspector  of  railway  police  was  held  to  have 
implied  power  to  employ  a  surgeon  for  an  injured  employee.  But  in 
Arkansas  an  attorney  for  a  railroad  company  was  held  not  authorized 
to  do  so.    St.  Louis,  etc.,  R.  R.  Co.  v.  Hoover,  53  Ark.,  377. 

.  Doctrine  in  Indiana  the  More  Sensible  One. — The  more  sensible 
doctrine  seems  to  be  established  in  this  country,  in  the  State  of  Indiana 
at  least,  Ln  the  case  of  Terre  Haute  R.  R.  Co.  v.  McMurray  (98  Ind., 
358),  in  which  the  Court  held  that  where  there  was  great  necessity  for 
the  employment  of  a  surgeon,  the  conductor  of  a  train  has  authority  to 
employ  the  surgeon,  if  the  conductor  is  the  highest  officer  in  rank  on 
the  ground  at  the  time.  But  in  that  case  the  Court  expressly  states 
that  this  liability  grows  out  of  the  exigencies  of  the  case ;  not  out  of 
any  theory  of  general  authority. 

Authority  of  Railroad  Physician  to  Employ  Nurses,  etc.,  Doubt- 
ful.— It  has  also  been  disputed  whether  the  authority  of  the  company's 
physician  extended  far  enough  to  render  the  company  liable  for  ser- 
vices performed  by  nurses  employed  by  him,  or  for  board  and  lodging 
engaged  by  him  for  injured  employees.  In  Bingham  v.  Chicago,  etc., 
R.  R.  Co.  (79  Iowa,  534),  it  was  held  that  the  authority  was  sufficient, 
but  in  that  case  testimony  appeared  tending  to  show  that  an  agent  of 
the  company  who  had  authority  to  employ  the  physician  had  author- 
ized him  to  employ  two  nurses.  The  converse  doctrine — namely,  that 
the  fact  that  a  physician  of  the  company  was  authorized  to  buy  medi- 
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cines  oa  the  credit  of  the  company  does  not  authorize  the  inference 
that  he  has  power  to  render  the  company  liable  by  a  contract  for  board 
and  nursing  of  a  person  injured  on  the  company's  road — was  held  in 
Maber  v.  The  Chicago,  etc.,  E.  E.  Co.,  75  Missouri,  495  ;  Brown  v.  The 
Missouri  E.  E.,  67  Missouri,  122.  To  the  s^me  effect,  see  Louisville, 
etc.,  E.  E.  Co.  V.  McVeigh,  98  Ind.,  391;  Cooper  v.  N.  Y.  C.  &  C,  6 
Hun,  276 ;  and  St.  Louis,  etc.,  E.  E.  Co.  v.  Hoover,  53  Arkansas,  377. 
3  Eedfleld  on  Eailways,  114 : 

On  the  other  hand,  where  a  physician  and  surgeon  has  been  duly 
employed  by  a  sub-officer  or  servant  of  the  railroad  company,  ratifica- 
tion of  this  employment,  by  those  having  authority  to  employ  him 
and  to  render  the  company  liable,  will  be  inferred  from  slight  circum- 
stances. 

Such  was  the  case  of  Louisville  E.  E.  Co.  v.  McVeigh,  which  has 
been  cited. 

And  in  another  case  where  information  of  the  fact  of  the  employ- 
ment had  been  conveyed  to  the  company's  general  manager,  and  he 
had  neglected  and  omitted  to  repudiate  the  employment  or  to  terminate 
it,  and  the  surgeon  went  on  and  performed  services,  it  was  held  that 
from  these  facts  a  ratification  will  be  inferred.  Indianapolis  E.E.  Co. 
V.  Morris,  supra.  See  also  Toledo,  etc.,  E.  E.  Co.  v.  Eodrigues,  su- 
pra; Same  v.  Prince,  supra;  Terra  Haute,  etc.,  E.  E.  Co.  v.  Stock- 
well,  118  Ind.,  98. 

Presentation  and  Retention  of  Doctor's  Bill  Raises  No 
Presumption  of  Liability. — The  presentation  of  a  bill  to  a 
person  containing  charges  against  him  for  services  rendered 
another  person,  and  his  retention  of  that  bill  without  disclaimer 
of  liability,  does  not  raise  a  presumption  of  liability,  for  it  is 
not  necessarily  an  account  stated.  To  constitute  an  account 
stated,  there  must  be  not  only  a  statement  of  account,  but  ac- 
quiescence in  it ;  mere  retention  of  the  account  is  not  sufficient. 

Bills  Presented  Not  Conclusive  as  to  Amounts  Charged. 
— On  the  other  hand,  if  a  bill  is  presented  which  contains 
charges  which  are  not  acquiesced  in,  the  person  making  out 
and  presenting  the  bill  is  not  absolutely  bound  by  the  charges 
therein  contained,  although  such  a  bill  affords  some  evidence 
as  to  the  value  of  the  services  rendered.' 

Claims  Against  Estates  of  Deceased  Persons. — A  bill  for 
a  physician's  services  constitutes  a  claim  against  the  estate  of 

'  Bronson  «.  HoflEman,  7  Hun,  of  Med.,"  supra,  p.  46;  but  see 
674  ;  "Williams  v.  Glenny,  16  N.  Y. ,  also  Danzinger  v.  Hoyt,  46  Hun, 
389,  and  seeOrdronaux  on  "Juris.      370. 
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a  deceased  person,  like  any  other  debt.  In  some  States  it  is  a 
preferred  claim. '  In  this  connection  it  should  be  observed  that 
short  statutes  of  limitation  exist  in  most  countries  and  States 
applicable  to  such  cases,  shorter  than  the  ordinary  limitation 
imposed  by  law  upon  the  right  to  sue  upon  claims  for  services 
rendered  (which  is  six  years).  In  order  to  preserve  his  legal 
rights,  the  physician  should  as  soon  as  possible  after  the  death 
of  the  person  for  whom  his  services  have  been  rendered,  as- 
certain who  is  the  administrator  or  executor  of  the  estate  of 
such  person,  and  file  with  such  representative,  personally,  proof 
of  his  claim. 

Patient  who  Beceives  Benefit  of  Services  of  Consulting 
Physician  Liable. — The  liability  of  a  patient  for  the  services 
of  a  consulting  physician  is  generally  governed  by  the  same 
rules  as  his  liability  to  the  physician  in  immediate  charge  of 
the  case.'' 

Where  the  patient  accepts  the  services  of  a  consulting  phy- 
sician, although  he  has  not  directly  requested  them,  he  must 
pay  for  them  if  he  receives  the  benefit  of  them  without  object- 
ing, because  it  will  be  presumed  that  he  ratified  the  act  of  the 
physician  who  was  in  charge  of  the  case,  in  calling  the  other 
physician  into  consultation.' 

But,  however  this  may  be,  it  is  a  principle  of  professional 
ethics,  which  has  almost  acquired  the  authority  of  legal  doc- 
trine, that  a  physician  in  charge  of  a  case  should  obtain  the  fuU 
assent  of  a  patient,  or  of  his  family  and  friends,  if  he  is  too  ill 
to  give  his  own  consent,  to  the  calling  of  another  physician  in 
consultation. 

No  Other  Stranger  can  he  Called  into  Sick-Boom  without 
Assent  of  Patient. — A  limitation  upon  the  authority  and  right 
of  an  attending  physician  is,  that  if  he  desires  or  attempts  to 
caU  in  a  stranger  not  a  physician,  he  must  obtain  his  patient's 

'  And  it  has  been  held  that  a  de-  =  Grain  v.  Baudouin,  mpra;  Shel- 

cedent's  estate  is  liable  for  fees  of  ton  v.  Johnson,  40  Iowa,  84 ;  Garry 

expert,  who  by  direction  of  probate  v.  Stadlen,  67  Wis.,  513. 

court  examined  widow  and  testified  ^  ^^^  ^  physician  may  recover  the 

as  to  her  pregnancy.     This  notice  value  of  services  rendered  by  his 

was  put  upon  the  ground  that  his  students.       People     v.     Monroe,    4 

testimony  was  necessary  for  the  in-  Wend.  (N.    Y. ) ,    200  ;    Jay  Co.  v. 

formation  of  the  court  in  a  matter  Brewington,   74  Ind. ,   7.     And  the 

before  it  affecting  the  disposition  of  physician  in  attendance  is  not  lia- 

the  estate.     Rollwager  v.    Powell,  ble  to    the   physician  thus  called. 

8  Hun,  10.  Guerardi).  Jenkins,  1  Strobh.,  171. 
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consent.  The  obligation  of  a  physician  toward  his  patient  of 
secrecy  and  confidence  is  regarded  as  very  strict,  and  if  a  phy- 
sician should  call  in  a  student  or  other  stranger,  without  first 
consulting  his  patient,  or  those  who  are  in  some  measure  related 
to  him  and  connected  with  him,  it  would  be  a  very  severe 
stretch  of  morals  and  possibly  of  law.  In  fact,  in  a  recent  case 
in  Michigan,  a  physician  was  held  liable  for  damages  who 
called  in  a  stranger,  an  unmarried  man,  who  was  a  non-profes- 
sional man,  to  be  with  him  while  he  was  in  attendance  on  a 
confinement  case.  In  that  case  both  the  physician  and  the 
person  so  called  in,  and  who  was  present  at  that  time,  were 
held  liable  in  damages ;  and  it  was  further  held  that  the  right 
to  recover  was  not  affected  by  the  fact  that  the  patient  supposed 
that  the  person  so  called  in  was  a  medical  man,  and  therefore 
submitted  to  his  presence  without  objection.' 

The  statutes  which  create  the  privilege  as  to  professional 
communications  and  information  necessary  to  enable  the  phy- 
sician to  prescribe,  might  not  apply  to  students  or  other 
strangers,  and  this  is  probably  the  reason  for  the  rule  of  law 
laid  down  in  the  Michigan  case.  The  obligation  to  preserve 
inviolate  a  communication  as  a  privileged  communication,  in- 
cluding in  the  meaning  of  the  word  "communication"  all 
knowledge  or  information  received  while  in  attendance  upon  a 
case,  would  be  held  to  have  been  broken  by  the  act  of  the  phy- 
sician in  bringing  in  a  stranger  who  would  not  be  privileged 
from  testifying. 

Measure  of  Recovery  for  Services  Rendered. 

Terms  of  Express  Contract  Govern— Beasonahle  Worth 
the  Rule  in  Implied  Contracts.— In.  case  of  an  express  con- 
tract its  terms  necessarily  measure  the  amount  of  the  charges. 
In  the  absence  of  an  express  contract  fixing  the  value  of  the 
services  to  be  rendered,  the  measure  of  damages  for  breach  of 
payment  is  like  that  in  any  other  case  of  personal  services,  the 
reasonable  worth  and  value  of  the  services  performed.  So  like- 
wise if  medicines  or  appliances  are  furnished,  which  are  not 
reasonably  to  be  expected  and  furnished,  according  to  the  cus- 
tom of  the  school  to  which  the  physician  or  surgeon  belongs, 
'  Deway  v.  Roberts,  46  Michigan,  160. 
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the  reasonable  worth  and  value  at  the  time  of  furnishing  them, 
and  at  the  place  of  furnishing  them,  is  the  measure  fixed  by 
the  law  to  determine  what  shall  be  recovered  for  them.' 

VaHe — How  Proved. — When  the  medical  man  is  com- 
pelled to  go  into  court  to  enforce  payment  for  his  services,  it 
has  been  questioned  whether  he  can  testify  to  the  services  ren- 
dered, and  the  facts  and  circumstances  surrounding  the  patient 
at  the  time  of  the  treatment,  because  it  has  been  claimed  that 
he  could  not  do  so  without  violating  the  statute  against  the 
disclosure  bj"-  physicians  of  information  received  which  is  nec- 
essary to  enable  them  to  prescribe.  The  tendency  of  the  later 
decisions,  however,  seems  to  be  that  the  breach  of  the  patient's 
contract  to  pay  relieves  the  physician  from  his  obligation  of 
secrecy,  and  consequently,  that  if  it  is  necessary  for  him  to  go 
into  court  and  prove  the  value  of  his  services,  he  may  testify, 
within  reasonable  limitations,  to  aU  matters  necessary  to  inform 
the  court  fully  as  to  the  nature  and  extent  of  the  disease  or 
injuries  of  the  patient,  in  order  that  he  may  show  the  responsi- 
bility imposed  upon  him  and  the  extent  of  the  services  that 
he  has  rendered.  This  subject  is  fully  considered  in  the  arti- 
cle on  "Confidential  Communications."^  The  usual  course  of 
practice  Avhere  there  is  not  an  express  contract  fixing  the 
charges,  is  to  pijove  the  facts  and  circumstances  showing  the 
treatment  and  services,  and  then  to  produce  other  physicians 
who,  in  answer  to  a  hypothetical  question  stating  the  facts  and 
circumstances  in  the  case,  assuming  them  as  true,  are  allowed, 
if  they  state  they  know  the  value  of  such  services,  to  give  an 
expert  opinion  as  to  what  that  value  is."  It  has  also  been  said 
(Ordronaux,  "  Jurisprudence  of  Medicine,"  §  43),  that  if  a  fee- 
bill  of  charges  for  such  services  has  been  established  by  an 
association  of  physicians  recognized  by  law,  such  as  a  county 
medical  society  or  a  State  medical  society,  incorporated  pursu- 
ant to  statute,  such  fee-bill  can,  if  properly  authenticated  as 
having  been  adopted  by  the  association,  be  offered  in  evi- 
dence on  behalf  of  the  patient  and  against  the  physician.  But 
such  a  fee-bill  in  such  a  case  would  not  be  held  to  be  conclusive 

'MacPhersonv.Chedell,34Wend.,  =  pujy    licensed    physicians   are 

15 ;  Adams  v.  Stevens,  26  Wend. ,  presumed   to   be  experts  as  to  the 

451 ;  Story  on  Bailments,  §  37.  value  of  other  physicians'  services. 

Vol.  I. ,  pp.  89  et  seq.  Beekman  v.  Plainer,  15  Barb.,  550. 


GENERAL  ADVICE.  47 

evidence  of  the  value  of  the  services,  but  will  be  received  in 
evidence,  if  at  all,  merely  for  the  purpose  of  showing  what  was 
the  usual  and  ordinary  charge  in  such  cases.  As  we  shall  see 
later  on,  under  "Malpractice,"  a  judgment  for  services  ren- 
dered, however  small,  is  a  bar  to  an  action  of  malpractice,  be- 
cause a  judgment  for  the  value  of  the  services  rendered  involves 
proof  on  the  part  of  the  plaintiff,  and  a  finding  on  the  part  of 
the  court,  that  the  services  had  value  and  were  skilfuUy  per- 
formed and  properly  rendered.' 

Custom  df  Physicians  to  Treat  Each  Other  Gratis,  En- 
forceable.— Physicians  frequently  treat  each  other,  and  it  has 
been  held,  where  the  custom  exists  to  do  so  without  charge, 
that  such  a  custom  is  binding.  Of  course,  this  rule  does  not 
prevent  physicians  from  making  an  express  contract  to  waive 
the  custom  and  agreeing  that  the  services  be  compensated. 

Elements  to  be  Proved  in  an  Action  for  Service,  etc. — 
General  Advice. — The  result  of  these  rules  may  be  thus  sum- 
marized, viz. :  The  elements  to  be  established  in  an  action  for 
services  by  a  physician  against  a  patient  are  three  in  number — 
(1)  the  employment;  (2)  the  performance  of  the  services;"  and 

1  Bellinger  i).  Craigue,  31  Barb. ,  him.  On  the  other  hand,  in  an 
534;  Gates'!;.  Preston,  41  N.  Y.,  113;  action  for  malpractice  brought  by 
Blair  t).  Bartlett,  75  N.  Y.,  15.  the  patient  against  a  physician. 
The  general  rule  is  that  in  an  action  which  is  generally  in  form  an  action 
arising  on  contract  damages  arising  for  a  tortious  act,  or  neglect,  the 
for  a  tort  cannot  be  set  up  as  a  physician  cannot  plead  the  perform- 
counter-claim.  It  follows  from  this  ance  of  services  and  the  non-pay- 
that  in  an  action  of  a  physician  for  ment  of  his  bill  as  a  counter-claim 
services,  damages  for  malpractice  or  recoupment,  because  that  arises 
could  not  be  recouped  or  counter-  on  a  contract.  If  there  is  any  ex- 
claimed ordinarily.  The  way  in  ception  to  this  rule  it  will  be  found 
which  that  rule  is  avoided,  and  to  grow  out  of  the  language  of  see- 
the safer  method,  is  for  the  defend-  tions  549  and  550  of  the  Code  of 
ant  to  plead  that  it  was  part  of  the  Civil  Procedure  of  the  State  of 
contract  of  the  physician  (which  it  New  York,  and  of  similar  enact- 
undoubtedly  is) ,  to  perform  his  ser-  ments  in  other  States,  which  permit 
vices  in  a  faithful  and  skilful  man-  counter-claims  arising  out  of  the 
ner,  and  that  he  committed  a  breach  same  subject-matter  as  the  cause  of 
of  it,  thus  charging  the  damages  action,  to  be  pleaded  in  that  action, 
which  flowed  from  his  acts  as  a  In  New  York  State,  however,  any 
breach  of  contract,  not  as  a  cause  of  effect  of  that  kind  is  negatived  by 
action  in  tort  for  malpractice  or  neg-  the  general  provision  that  the  ac- 
ligence.  If  that  is  done  the  counter-  tions  must  not  only  arise  out  of  the 
claim  arising  in  malpractice  can  same  subject-matter  but  be  of  the 
probably  be  pleaded  in  an  action  for  same  kind  and  class. 
services,  and  possibly  a  counter-  ^  The  degree  of  care  and  skill  re- 
claim in  excess  of  the  amount  quired  to  be  shown  to  entitle  the 
claimed  by  the  physician  recovered  physician  or  surgeon  to  recover 
as  an  aflBrmative  judgment  against  compensation    for  his  services  has 
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(3)  the  value  of  the  services,  that  value  being  either  a  fixed 
value  determiued  by  the  terms  of  the  contract  between  the  par- 
ties, or  the  reasonable  worth  and  value  of  the  services  deter- 
mined by  evidence  of  experts  upon  that  subject.     It  is,  there- 
fore, important  that  physicians  and  surgeons  should  be  advised, 
when  entering  upon  the  practice  of  their  profession,  to  keep  a 
record  of  their  transactions  and  of  their  business  generally. 
Because,  if  they  are  compelled  to  go  into  court  to  recover  for 
their  services,  they  will  be  called  upon  to  describe  with  minute- 
ness the  character  and  extent  of  the  services  they  have  per- 
formed in  order  that  the  value  thereof  may  be  correctly  ascer- 
tained and  determined   in  the  suit.     Any  person  in  active 
practice  who  is  not  blessed  with  a  most  tenacious  and  particular 
memory  is  liable  to  forget  a  great  many  details  which,  with  a 
record  in  hand,  properly  kept,  could  be  brought  to  his  memory 
and  be  testified  to  with  absolute  truthfulness  and  conviction. 
And  the  record  itself,  when  properly  shown  to  be  a  book  of 
original  entry,  is  generally  receivable  in  evidence,  as  a  memo- 
randum of  the  transaction." 

already  been  stated   to  be  simply        '  Foster  t).  Coleman,  1  E.D.Smith, 

such  care  and  skill  as  are  possessed  85  ;  Larue  v.  Rowland,  7  Barb. ,  107 ; 

by  the  majority  of  other  professional  Clarke  v.  Smith,  46  Barb. ,  30 ;  Enight 

men  of  the  same  school  of  practice  v.  Cunningham,  6  Hun,  100 ;  Bay  v. 

at  the  time,  or  what  is  known  as  Cook,  22  N.  J.  L. ,  343. 
ordinary  care  and  skill. 


CHAPTER  V. 

OF  THE  PRIVILEGES  AND  DUTIES  OF  PHYSICIANS  AND 
SURGEONS  WHEN  SUMMONED  AS  EXPERT  WITNESSES 
IN  COURTS  OF  JUSTICE.! 

Introductory — Distinction  Between  Expert  Witnesses 
and  Other  Witnesses. — One  of  the  most  important  positions  that 
a  medical  man  is  called  upon  to  assmne  by  virtue  of  his  profes- 
sional character,  is  the  position  of  expert  witness.  Most  writers 
on  medical  jurisprudence  confine  themselves,  in  the  discussion 
of  this  subject,  to  presenting  the  medico-legal  rules  which  ap- 
pertain to  this  position,  and  concede  its  high  importance. 
Before  defining  what  is  meant  by  the  term  expert  witness,  or 
treating  of  the  rules  which  determine  the  status  of  such  wit- 
nesses in  court,  and  their  duties,  it  seems  advisable  to  introduce 
the  subject  by  a  brief  consideration  of  the  distinction  between 
ordinary  witnesses  and  expert  witnesses.  When  medicine  and 
law  are  united  in  the  purpose  of  investigating  facts,  and  bring- 
ing about  a  legal  determination  as  to  what  are  or  are  not  facts, 
they  co-operate  with  each  other  in  this  way.  The  law  furnishes 
the  machinery  for  the  inquiry  and  the  rules  which  determine 
how  it  shaU  be  prosecuted.  The  medical  man,  however,  is 
called  upon  as  an  assistant  to  the  law,  because  of  his  skill  and 
experience  in  his  profession,  which  enable  him  to  ascertain  and 
interpret  the  circumstances  from  which  the  facts  sought  to  be 
established  are  to  be  inferred.  Ordinary  witnesses  testify  con- 
cerning matters  of  observation,  the  court  and  jury  being  en- 
dowed with  the  sole  power  to  determine  the  credibility  of  their 
evidence  and  the  true  result  of  their  observations.  Yet  the 
border  line  of  distinction  between  witnesses  who  testify  merely 
to  actual  matters  of  observation,  and  those  who  give  their 

'  The  writer  is  indebted  for  many      admirable  lectures  on  Medical  Ju- 
valuable     suggestions     concerning     risprudence  before  the  Medical  De- 
this  subject  to  Ansley  Wilcox,  Esq. ,      partment  of  the  University  of  Buf- 
of  the  Buffalo,  N.  Y.,  Bar,  and  his     falo. 
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opinions  upon  and  draw  inferences  from  established  facts  and 
circumstances,  is  a  wavering  one.  The  general  rule  of  evidence 
is  well  understood,  that  hearsay  evidence  is  inadmissible,  and 
yet,  like  any  other  rule,  this  has  its  exceptions  which  grow  out 
of  the  necessities  of  given  cases.  This  is  so  because  there  are 
and  always  will  be,  matters  brought  before  courts  for  investi- 
gation and  determination,  long  after  the  witnesses  who  person- 
ally saw  the  facts  and  circumstances  of  the  particular  case  in 
which  such  matters  are  concerned  have  died,  or  have  with- 
drawn beyond  the  reach  of  the  process  of  the  court.  Possibly 
no  record  in  writing  of  such  facts  and  circumstances  has  been 
left,  or  if  in  writing  it  lacks  the  sanctity  of  being  a  judicial 
writing,  and  hence  is  no  better  evidence  than  any  other  form 
of  hearsay  evidence.  For  this  reason  in  matters  of  family 
history,  pedigree,  custom,  and  the  like,  hearsay  evidence  is 
permitted,  and  is  entitled  to  as  much  weight  as  any  other  evi- 
dence, if  the  witnesses  giving  it  be  trustworthy. 

In  Matters  of  Common  Experience  Witnesses  in  General 
Often  State  Conclusions. — Moreover,  in  matters  of  common 
experience,  the  testimony  of  any  witness,  if  carefully  analyzed, 
often  shows  that  he  is  sometimes  allowed  to  draw,  and  state, 
his  conclusions  and  inferences,  instead  of  being  required  to 
confine  his  evidence  simply  to  telling  in  the  strictest  possible 
way,  and  with  the  closest  limitations,  what  he  actually  wit- 
nessed. A  good  illustration  of  this  is  the  case  of  a  person  who 
sees  a  crime  of  homicide  committed  by  shooting,  and  is  called 
upon  to  testify  in  court.  He  would  be  allowed  to  testify  that 
the  defendant,  if  he  could  identify  the  prisoner  at  the  bar  as 
such,  was  the  person  whom  he  saw  fire  the  shot,  although  he 
might  not  have  examined  him  with  close  scrutiny,  and  might 
never  have  seen  him  before  the  crime.  In  saying  that  the  de- 
fendant was  the  person  who  fired  the  shot,  while  he  would  be 
in  terms  testifying  to  a  fact,  he  would  still  be  drawing  an 
inference,  and  giving  an  opinion,  based  upon  his  recollection 
of  the  person  whom  he  saw  engaged  in  the  act  of  firing,  and  of 
the  likeness  or  resemblance  of  such  person  to  the  prisoner  at 
the  bar,  which  would  be  a  matter  of  comparison  and  of  opinion. 
So,  too,  although  he  could  not  see  the  bullet  take  its  course 
from  the  mouth  of  the  gun  and  imbed  itself  in  the  body  of  the 
deceased,  yet  if  he  saw  the  firing,  heard  the  explosion,  saw  the 
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flash  and  smoke  of  the  powder,  observed  the  direction  in  which 
the  accused  pointed  the  weapon,  and  saw  the  deceased  stagger 
and  fall,  he  would  be  allowed  to  testify  in  answer  to  a  direct 
question  whether  or  not  the  accused  shot  the  deceased.  And, 
yet  in  making  up  that  answer  he  would  be  testifying  not 
simply  to  a  matter  of  actual  observation,  but  to  a  conclusion. 
As  it  is  in  reference  to  the  question  of  identity  so  it  is  as  to 
many  other  matters  which  come  before  our  courts,  in  aU  of 
which  the  witnesses  are  permitted,  without  objection,  to  testify 
to  conclusions  and  to  give  answers  which  are  the  result  of  in- 
ferences which  they  draw  themselves,  rather  than  a  statement 
of  their  actual  observations.  The  law  is  not  a  metaphysical 
but  a  practical  science,  limited  and  confined  by  the  practical 
restrictions  which  experience  has  shown  must  be  put  upon  it, 
in  order  to  enable  it  to  accomplish  its  object  of  administering 
justice  between  man  and  man.  Men  form  such  conclusions  as 
have  been  indicated,  instinctively  and  unconsciously,  and  it 
would  be  practicably  impossible  for  them  to  narrate  any  occur- 
rence without  embodying  in  their  narration  some  of  these  nat- 
ural and  unconscious  conclusions.  The  law,  therefore,  includes 
among  the  matters  which  witnesses  are  permitted  to  charac- 
terize as  facts,  those  daily  and  hourly  inferences  and  deductions 
which  all  men  are  accustomed  to  make,  and  concerning  which 
no  two  men  who  are  properly  constituted  can  greatly  differ. 
It  is  true  that  this  practice  sometimes  leads  to  error,  but  it  has 
grown  out  of  necessity.  The  greatest  safeguard  is,  that  upon 
the  trial  of  a  question  of  fact  both  sides  are  represented  by 
counsel,  and  the  opportunity  which  cross-examination  offers  to 
an  advocate  of  even  reasonable  and  ordinary  skill  is  such,  that 
these  conclusions  and  inferences  may  be  sifted  down  through 
the  chain  of  observation,  and  the  process  of  drawing  these  con- 
clusions and  inferences  from  a  series  of  facts,  tested  in  such  a 
manner  that  the  improbability,  probability,  or  truth  of  any  given 
inference  or  conclusion  may  be  determined  with  substantial 
accuracy.  The  illustrations  which  have  been  given  above 
exhibit  the  simplest  form  in  which  so-called  direct  testimony 
can  be  demonstrated  to  be  not  always  positive  and  direct  testi- 
mony, but  somewhat  a  matter  of  inference.  Other  examples 
and  illustrations  of  common  occurrence  will  exhibit  still  more 
iilosely  the  line  between  actuality  and  opinion.     At  times  it 
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becomes  essential  to  the  determination  of  a  question,  that  the 
courts  should  know  whether  or  not  a  person  was  angry,  whether 
or  not  he  was  intoxicated,  or  whether  or  not  at  a  given  time, 
when  his  mental  status  was  under  observation,  he  acted  ration- 
ally or  irrationally.     Lay  witnesses  have  for  many  years  been 
permitted  to  testify  from  observation,  and  without  possessing 
any  special  qualification  to  do  so,  as  to  the  existence  or  non- 
existence of  such  conditions  as  those  just  mentioned  in  a  person 
whose  actions  are  under  consideration.     It  is  manifest  that  in 
making  any  such  inferences  the  witnesses'  testimony  is  mainly 
a  conclusion  based  on  inference.     Take  the  case  of  anger.     How 
shall  that  be  determined?     It  is  difficult  to  describe  anger.    A 
loud  voice,  a  flushed  face,  the  use  of  bitter  words,  nervous, 
excitable,    demonstrative    action— all  these  symptoms  might 
occur,  or  but  few  of  them  might  occur.     So,  too,  in  the  matter 
of  intoxication.     It  is  well  known  that  some  individuals  exhibit 
the  effects  of  intoxicants  in  an  entirely  different  manner  and 
degree  from  others.     Some  men  who  are  very  much  intoxi- 
cated, so  as  to  be  quite  incapable,  in  the  eye  of  the  law,  of 
forming  a  criminal  intent,  or  of  contracting  an  obligation 
which  would  be  valid,  may   still  be  able  to  walk  perfectly 
straight,  or  to  talk  without  much  confusion.     Others,  whose 
walk  and  demeanor  would  indicate  a  considerable  degree  of 
intoxication,  might  be  mentally  clear  and  unruffled  and  even 
stimulated  by  intoxicants  to  precise  mental  co-ordination  and 
reasoning.     Again,  there  are  persons,  as  to  whom  a  witness, 
after  stating  that  he  had  observed  them,  and  after  stating  the 
particular  matters  and  things  in  which   such   persons  were 
engaged,  might  with  apparent  accuracy  state  that  they  acted 
rationally  or  irrationally,  and  yet  such  persons  niight  neverthe- 
less, upon  further  examination,  be  found  to  have  been  acting 
according  to  a  particular  custom  or  habit,  or  idiosyncrasy  of 
long  years'  standing.     Thus  it  is  apparent  that  in  each  of  these 
cases,  when  the  witness  attempts  to  state  wha.t,  out  of  neces- 
sity, the  court  treats  as  a  fact — viz. ,  whether  a  given  person  is 
or  is  not  angry,  or  intoxicated,  or  irrational — the  witness  is 
really  testifying  to  the  result,  in  his  own  mind,  of  his  observa- 
tions of  the  condition  and  conduct  of  the  person  who  is  under 
investigation,  when  compared  with  a  standard  which  the  wit- 
ness has   erected  for  himself.     Hence  such  results  are  really 
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matters  of  opinion  evidence,  pure  and  simple.  Other  examples 
of  a  like  character  are  found  in  statements  as  to  weight, 
height,  distance,  speed,  and  the' like,  as  to  which  men  of  com- 
mon powers  of  observation,  who  are  not  strictly  experts,  are, 
because  of  convenience  and  necessitj'  and  the  probability  of 
reasonable  and  ordinary  accuracy,  commonly  permitted  to  give 
their  own  judgment  and  conclusions  as  evidence. 

All  Witnesses  Often  Permitted  to  Draw  and  State  Con- 
clusions in  Matters  Involving  Numerous  and  Complicated 
Details. — Thus  the  practical  necessity  of  the  administration 
of  justice  has  led  to  the  establishment  of  the  rule,  that  where 
the  details  of  an  occurrence  are  numerous  and  complicated,  and 
are  incapable  of  precise  description  by  ordinary  observers,  wit- 
nesses are  permitted  to  use,  in  testifying,  general  expressions 
which  really  embody  their  conclusions  from  the  facts  or  details 
observed  by  them.  Greenleaf  on  Evidence,  Section  440,  note 
A ;  Wharton  on  Evidence,  Section  434. 

Wharton  says  that  "the  distinction  between  expert  wit- 
nesses and  ordinary  witnesses  is  this:  the  non-expert  witnejss 
testifies  to  conclusions  which  may  be  verified  by  the  adjudicat- 
ing tribunal;  the  expert,  to  conclusions  which  cannot  be  so 
verified.  The  non-expert  gives  the  results  of  a  process  of  rea- 
soning familiar  to  every-day  life ;  the  expert  gives  the  results 
of  a  process  of  reasoning  which  can  be  determined  only  by  spe- 
cial scientists. "  See  also  People  v.  Fernandez,  35  N.  Y. ,  49. 
People  V.  Deacons,  109  IST.  Y.,  374-382. 

This  learned  writer  (Wharton)  also  says,  at  Section  437  of 
the  same  treatise : 

"  Where  conclusions  depend  upon  facts  whose  evidential 
weight  can  only  be  determined  by  those  familiar  with  a  partic- 
ular specialty,  then  these  conclusions  may  be  given  by  experts 
in  such  specialty."  Such  also  is  the  exact  derivative  meaning 
of  the  word  expert,  it  being  derived  from  the  Latin  word 
"expertus,"  meaning,  literally,  "experienced,"  and  hence 
skilled  by  experience. 

Functions  of  an  Expert  Witness  Essentially  Judicial.-^ 
It  is  the  function  of  an  expert  witness  to  reason  about  facts,  to 
explain  their  connection  with  one  another,  and  to  draw  conclu- 
sions and  inferences  from  them.  Hence,  a  witness,  however 
expert  in  any  ordinary  sense  in  his  specialty,  when  he  is  called 


54  LEGAL  STATUS  OF  PHYSICIANS— BECKER. 

upon  merely  to  narrate  facts  which  he  has  observed,  is  an  ordi- 
nary witness,  and  is  governed  by  the  same  rules  which  apply  to 
the  ordinary  witnesses.  When,  however,  he  is  called  upon,  in 
addition  to  recounting  facts,  to  explain  or  interpret  them  by 
reference  to  assumed  facts,  he  becomes  properly  an  expert 
witness.  It  thus  appears  that  an  expert  witness  must  neces- 
sarily perform  a  part  of  the  duties  which  devolve  upon  the 
court  or  the  jury.  His  position  is,  therefore,  essentially  judi- 
cial, except  that  he  has  no  power  to  enforce  his  determinationa 
by  judicial  process.  The  importance  and  responsibility  whicli 
the  law  thus  confers  upon  an  expert  are  of  the  highest  character. 
He  ranks  the  coequal  with  the  tribunal  itself  in  his  peculiar 
province,  so  far  as  relates  to  his  individual  responsibility.  That 
this  should  tend  to  elevate  such  witnesses  to  a  high  social  posi- 
tion, and  ought  to  require  the  most  exact  and  faithful  integrity 
of  purpose  and  statement,  is  self-evident. 

Difference  Between  Status  of  Expert  Witnesses  in  France 
and  Germany  and  in  the  United  States  and  England. — In 
some  foreign  countries,  notably  in  Germany  and  in  France, 
experts  in  medico-legal  matters  have  an  assured  official  posi- 
tion, and  are  generally  not  allowed  to  be  selected  at  hap-hazard 
according  to  the  will  or  the  length  of  the  purse  of  those  who 
need  their  services.  The  consequence  of  this  method  of  obtain- 
ing expert  evidence  is,  that  expert  witnesses  in  those  countries 
command  a  high  measure  of  respect  and  honor. 

Unfortunately,  however,  in  this  country,  where  the  opposite 
practice  prevails,  the  weaknesses  of  human  nature  are  such 
that  the  common  people,  newspapers,  lawyers,  and  even  the 
courts  in  some  recorded  opinions  and  decisions,  have  come  to 
express  a  great  want  of  confidence  in  the  weight  and  value  of 
expert  testimony.  This  deplorable  result  of  a  bad  system  of 
procedure  is  universally  recognized,  yet  our  State  legislatures 
have  as  yet  refrained  from  attempting  to  correct  it. 

Hence,  in  considering  the  value  of  expert  testimony  in  mat- 
ters of  medical  jurisprudence,  it  must  be  conceded,  in  the  first 
instance,  that  the  difference  between  the  system  prevailing  in 
this  country  and  in  England,  and  that  which  prevails  on  the 
Continent,  notably  in  Germany  and  France,  has  not  tended  to 
raise  but  to  depress  the  value  of  such  testimony  in  the  first- 
named  countries.     In  the  latter  countries,  the  experts  upon 
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medico-legal  questions  are  officers  of  the  court,  or  are  treated 
as  such.  They  form,  in  a  sense,  a  part  of  the  judicial  system, 
and  the  expression  of  their  opinions  consequently  carries  with 
it  great  weight.  Moreover,  under  the  system  which  prevails 
there,  it  has  been  possible  for  men  to  be  educated  up  to  a  high 
degree  of  skill  and  experience  in  the  particular  branches  of 
physiological  or  psychological  or  physical  investigations  which 
they  pursue,  while  here  in  America,  and  to  a  certain  extent  also 
in  England,  experts  are  such  for  other  reasons,  and  by  the 
operations  of  other  causes,  than  the  fact  of  their  permanent 
employment  in  that  capacity.  As  a  general  thing  they  become 
skilled  in  their  profession  or  in  the  particular  branches  of  it 
in  which  they  practise  as  specialists,  and  are  summoned  to 
testify  simply  because  they  are  selected  by  one  party  or  another 
to  a  lawsuit. 

Mr.  Wharton's  View  of  this  Question  in  the  Main  Hostile 
to  the  Prevailing  System  Here. — The  effect  of  the  methods 
which  thus  prevail  has  not  been  entirely  to  the  advantage  of  the 
medical  profession  or  of  our  courts.  Wharton,  in  his  work  on 
"Evidence,"  Section  454,  observes  upon  this  point:  "When 
expert  testimony  was  first  introduced  it  was  regarded  with 
great  respect.  An  expert  was  viewed  as  the  representative  of  a 
science  of  which  he  was  a  professor,  giving  impartially  its  con- 
clusions. Two  conditions  have  combined  to  produce  a  material 
change  in  this  relation.  In  the  first  place  it  has  been  discov- 
ered that  no  expert,  no  matter  how  learned  and  incorrupt, 
speaks  for  his  science  as  a  whole.  Few  specialties  are  so  small 
as  not  to  be  torn  by  factions,  and  often  the  smaller  the  specialty 
the  bitterer  and  more  inflaming  and  distorting  are  the  animos- 
ities by  which  these  factions  are  possessed.  Particularly  is 
this  the  case  in  matters  psychological,  in  which  there  is  no 
hypothesis  so  monstrous  that  an  expert  cannot  be  found  to  swear 
to  it  on  the  stand,  and  to  defend  it  with  vehemence.  'Nihil 
tarn  absurdo,'  which  being  literally  translated  means  that 
there  is  nothing  so  absurd  that  the  philosophers  won't  say  it! 
In  the  second  place,  the  retaining  of  experts  by  a  fee  propor- 
tioned to  the  importance  of  their  testimony  is  now  as  customary 
as  is  the  retaining  of  lawyers.  No  court  would  take  as  testi- 
mony the  sworn  statement  of  the  law  given  by  counsel  retained 
on  a  particular  side,  for  the  reason  that  the  most  high-minded 
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men  are  so  swayed  by  an  employment  of  this  kind  as  to  lose 
the  power  of  impartial  judgment ;  and  so  intense  is  this  convic- 
tion that  in  every  civilized  community  the  retention  by  a  judge 
of  presents  from  suitors  visits  him  not  only  with  disqualifica- 
tion but  disgrace.  Hence  it  is  that,  apart  from  the  partisan 
character  of  their  opinions,  their  utterances,  now  that  they  have 
as  a  class  become  the  retained  agents  of  the  parties,  have  lost 
all  judicial  authority  and  are  entitled  only  to  the  weight  which 
sound  and  consistent  criticism  will  award  to  the  testimony  itself. 
In  making  this  criticism  a  large  allowance  must  be  made  for 
the  bias  necessarily  belonging  to  men  retained  to  advocate  a 
cause,  who  speak  not  as  to  fact  but  as  to  opinion,  and  who  are 
selected,  on  all  moot  questions,  either  from  their  prior  advocacy 
of  them  or  from  their  readiness  to  adopt  the  opinion  to  be 
proved .  In  this  sense '  we  may  adopt  the  strong  language  of 
Lord  Kenyon,  that  skilled  witnesses  come  with  such  a  bias  on 
their  minds  to  support  the  cause  in  which  they  are  embarked, 
that  hardly  any  weight  should  be  given  to  their  evidence." 

This  author  then  proceeds  to  show  that  under  the  civil  law 
system  the  conclusions  of  experts  were  formerly  treated  as  un- 
assailable facts,  but  under  the  English  and  American  common 
law  system  this  is  not  the  case,  but  their  testimony  is  to  be 
weighed  by  the  court.  He  says :  "  The  grounds  on  which  the 
conclusion  is  reached  may  be  asked  for :  the  expert's  capacity 
for  drawing  conclusions,  as  well  as  his  premises,  may  be  as- 
sailed. Cases  of  conflict  are  to  be  determined,  not  by  the  num- 
ber of  witnesses,  but  by  the  weight  of  their  testimony,  and 
though  the  opinion  of  an  expert  of  high  character  may  be 
entitled  to  great  respect,  yet  if  questioned,  its  authority  must 
ultimately  rest  upon  the  truth,  material  and  formal,  of  the 
reasoning  on  which  it  depends." 

Judge  Davis,  of  the  Supreme  Court  of  Maine,  in  Neil's 
case  (cited  in  Wharton  and  Stille's  "  Medical  Jurisprudence," 
Vol.  I.,  Section  394),  said:  "If  there  is  any  kind  of  testimony 
that  is  not  only  of  no  value,  but  even  worse  than  that,  it  is  in 
my  judgment  that  of  medical  experts.  They  may  be  able  to 
state  the  diagnosis  of  a  disease  more  learnedly,  but  upon  the 
question  whether  it  had  at  a  given  time  reached  a  stage  that 
the  subject  of  it  was  incapable  of  making  a  contract,  or  irre- 
sponsible for  his  acts,  the  opinions  of  his  neighbors,  of  men  of 
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good  common  sense,  would  be  worth  more  than  that  of  all  the 
experts  in  the  country." 

■  Such  stinging  criticisms  as  these,  and  others  which  might 
be  cited,  of  a  like  character,  may  not  be  always  merited.  It  is 
certain  that  medical  experts'  opinions,  if  fully  enlightened  by 
scientific  research  and  free  from  partisan  bias,  ought  to  occupy 
a  position  like  that  of  judicial  opinions  in  weight  and  decisive- 
ness upon  the  questions  submitted  to  them.  Such  was  the 
position  occupied  in  the  public  estimation,  and  in  that  of  judges 
and  counsel,  by  the  great  Dr.  Caspar  in  Germany,  and  Foedere 
or  Pinel,  and  others  since  their  time,  in  France.  But  this  posi- 
tion was  acquired  chiefly  because  of  the  fact  already  mentioned, 
that  under  the  system  of  administration  of  justice  which  pre- 
vails in  those  countries  these  great  men  were  regarded,  and 
acted,  as  a  component  part  of  the  judicial  system.  They  were 
called  in  as  oflScers  of  the  law  to  assist  the  court  in  forming  a 
judgment,  and  determining  disputed  questions  of  fact,  in  cases 
involving  life  and  death,  or  the  devolution  of  property,  where 
scientific  experience,  knowledge  and  skill,  not  possessed  by 
judges  or  by  counsel,  was  necessary  for  the  determination  of 
the  questions  involved.  The  root  of  the  evil  in  America  is,  as 
already  pointed  out,  to  be  found  in  the  system  which  allows 
parties  to  retain  and  pay  their  own  experts  without  any  sub- 
stantial restrictions.  Sooner  or  later,  among  the  other  reforms 
in  our  judicial  system,  it  will  be  found  necessary  to  reform  this 
evil  by  the  enactment  of  laws  requiring  that  the  witnesses  in 
medico-legal  cases,  particularly  those  in  which  a  crime  is  alleged 
to  have  been  committed,  shall  be  designated  by  the  court,  or  by 
some  public  authority,  and  paid  from  the  public  treasury  in- 
stead of  by  the  parties.  Such  experts  would  then  occupy  their 
proper  position  of  special  counsel,  advising  and  assisting  the 
legal  counsel  and  the  court,  but  they  would  not  be  taken  out  of 
this  sphere  and  put  in  the  utterly  inconsistent  one  of  witnesses. 
Their  status  and  their  duties  would  be  as  clearly  distinguished 
from  that  of  expert  witnesses  as  now  known,  as  the  status  and 
duty  of  the  lawyer  are  from  the  status  and  duty  of  the  judge. 
The  present  system  has  been  said  to  be  very  much  like  putting 
a  lawyer,  who  has  just  argued  his  client's  case,  on  the  bench 
to  decide  it.  Whether  experts  should  be  appointed  as  perma- 
nent government  oflScials,  like  our  judges,  or  should  be  selected 
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specially  for  each  case  like  juries,  referees,  or  arbitrators,  and 
in  the  latter  event  whether  they  should  be  nominated  by  the 
parties  and  selected  by  the  court  from  such  nominees,  or  other- 
wise, are  all  questions  of  detail. 

Our  judges  and  lawyers  seem  slow  to  recognize  the  fact  that 
the  duties  of  experts  are  judicial,  or  at  least  quasi- judicial ;  to 
pass  upon  certain  facts  which  neither  the  court  nor  the  jury 
can  understand  without  their  aid.  But,  as  we  have  seen  from 
the  citations  just  given,  judges  and  lawyers  have  fully  recog- 
nized the  unreliability  of  expert  testimony,  produced  as  it  now 
is  in  England  and  in  this  country  at  the  whim  and  selection  of 
the  parties  and  paid  for,  much  or  little,  according  to  the  means 
of  the  parties.' 

Method  of  Preliminary  Examination  of  Experts — On 
Medical  Questions  a  Licensed  Physician  Presumed  Compe- 
tent.— As  the  system  exists  here,  the  only  power  that  the  court 
has  over  the  selection  of  an  expert,  is  to  determine,  in  advance 
of  his  testimony  and  of  the  elucidation  of  his  opinions,  whether 
or  not  he  is  competent  as  an  expert.  But  this  power  affords 
little  or  no  check  or  restriction,  because  in  the  effort  to  get  all 
the  light  that  is  possible  upon  the  questions  under  consideration, 
and  to  avoid  unduly  interfering  with  counsel  in  the  conduct  of 
the  case  at  bar,  the  practice  has  become  universal,  and  is  recog- 
nized in  the  decisions  and  text  writers,  of  permitting  any  medi- 
cal man  who  has  a  license  to  practise  his  profession,  to  testify 
as  an  expert,  and  to  give  his  opinion  as  such  on  any  question 
cognate  to  his  profession.  This  is  so  without  regard  to  the 
amount  of  study  and  experience  he  may  have  had  in  the  par- 
ticular matter  under  consideration.  The  naked  fact  that  he  is 
licensed  to  practise  is  enough.  He  then— that  is,  after  testify- 
ing that  he  is  a  practising  physician — is  clothed  with  the  gar- 
ment of  authority.  The  only  way  in  which  his  knowledge  can 
be  tested  is  by  cross-examination  as  to  his  experience  and  skill, 
and  possibly  by  contrasting  him  as  he  appears  upon  the  witness- 
stand  and  his  history  as  he  gives  it,  with  other  and  more  or  less 
experienced  and  skilful  men  who  follow  him. 

'  But  the  question  as  to  the  defects  in  legislative  bodies,  and  it  is  hoped 

of  the  system  as  it  now  exists  has  and  believed  that  ere  long  a  reform, 

been  brought  to  public  attention  in  something    of    the  character  indi- 

the  journals  of  the  day,  in  papers  cated,  may  be  brought  about  in  this 

read  before  medical  societies  and  very  important  matter, 
bar  associations,  and  in  arguments 
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The  rule  is,  that  when  a  witness  is  produced  to  give  an 
opinion  on  a  medical  question,  he  is  interrogated  by  the  coun- 
sel who  produces  him  as  tci  his  .qualifications.  At  this  point, 
before  he  is  allowed  to  give  his  opinion,  it  is  proper  and  cus- 
tomary that  the  counsel  upon  the  other  side  of  the  case  should 
be  allowed  an  opportunity  to  cross-examine  as  to  his  compe- 
tency, and  then  the  court  determines  whether  or  not  he  is  a 
competent  witness.  If  the  court  pronounces  him  competent, 
a  hypothetical  question  is  put  to  him  stating  the  facts  of  the 
case,  as  the  counsel  interrogating  him  claims  them  to  be  estab- 
lished by  the  evidence,  and  the  expert  is  then  asked  to  give  his 
opinion  on  the  question  at  issue,  based  upon  an  assumption 
that  the  facts  stated  are  truly  stated.  Then  the  opposing  coun- 
sel has  the  right  to  cross-examine,  and  to  ask  his  views  and 
opinions  upon  the  same  question  at  issue,  but  assuming  as  true 
other  and  different  facts  or  premises,  as  he  claims  them  to  be 
established  by  the  evidence.  This  often  involves  a  test  of  wit 
and  intelligence,  and  of  forensic  acumen,  between  the  counsel 
and  the  witness,  which  serves  very  little  useful  purpose,  ex- 
cept perhaps  to  elucidate  more  strongly  than  has  been  here 
stated  the  defects  of  the  system  which  now  obtains.  It  is  also 
not  unusual,  and  in  fact  is  the  result  of  the  workings  of  human 
nature,  that  under  the  manipulations  of  counsel  skilled  in  cross- 
examination,  skilled  in  methods  of  indirection  in  stating  facts, 
and  armed  with  the  powerful  weapon  of  the  rule  which  permits 
them  to  insist  upon  a  categorical  yes-or-no  answer  to  a  question, 
the  jury  and  the  court  become  confused,  the  witness  loses  his 
temper,  or  becomes  affected  more  strongly  than  ever  before  by 
bias  against  his  persecutors,  as  he  feels  them  to  be,  and  the 
examination  ends  in  a  farce.  This  is  not  always  the  case,  and 
the  illustration  given  is  an  extreme  one.  Like  the  citations 
from  judicial  criticism  of  expert  testimony  which  have  been 
given,  these  matters  are  only  adverted  to  here  as  danger  signals, 
a  warning  to  both  professions,  and  with  an  earnest  suggestion 
of  the  necessity  of  reform. 
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EXPEKTS,   HOW  SUMMONED  INTO  COUBT. 

They  Must  Obey  the  Summons  and  Appear  and  he  Sworn. 
In  General  they  need  Not  Give  their  Opinions  unless  Duly 
Compensated. — An  expert  witness  is  brought  into  court  like  an 
ordinarj'  witness  by  the  usual  process  of  the  court.  This  pro- 
cess is,  under  the  American  system,  an  ordinary  subpoena,  and, 
being  process  of  the  court,  whether  or  not  he  has  been  paid  or 
promised  compensation  for  giving  his  opinion  he  must  obey 
the  process  to  the  extent  at  least  of  appearing  in  court  when 
called,  to  be  sworn.  Interesting  questions  have  been  raised  as 
to  his  obedience  to  the  subpoena  to  the  extent  of  testifying  when 
he  has  not  been  compensated.  It  has  been  argued,  and  the 
argument  is  sustained  by  the  decisions  of  courts  of  high  author- 
ity in  some  States,  that  his  knowledge  and  skill,  acquired  by 
study  and  by  experience,  is  his  property,  of  which  he  cannot 
be  deprived  without  just  compensation,  under  his  constitutional 
rights  guaranteed  to  him  by  the  organic  law  of  this  country. 
On  the  other  hand,  in  some  other  States  it  has  been  held  that  he 
is  so  far  a  necessary  part  of  the  judicial  system  that  he  may  be 
called  upon  to  give  the  results  of  his  experience,  knowledge, 
and  skill  forming  his  opinion,  without  payment  other  than  the 
ordinary  compensation  to  witnesses.  It  is  believed,  however, 
that  the  better  opinion  is  the  former ;  that  he  does  not  stand  on 
the  same  footing  as  an  ordinary  witness,  whose  province  it  is 
to  testify  solely  to  matters  of  observation  of  fact,  but  that  he 
stands  in  the  position  of  one  who  has  something  to  give ;  some- 
thing to  impart  in  the  way  of  knowledge  or  experience,  which 
is  his  property  as  much  as  any  other  thing  movable  or  im- 
movable of  which  he  is  possessed. 

A  somewhat  different  question  has  arisen  in  the  case  of  a 
witness  who,  like  a  family  physician  or  attending  physician, 
has  learned  facts  and  has  been  paid  for  his  attendance,  or  who 
exacts  payment  for  his  attendance,  as  a  physician  from  his 
patient,  and  this  question  is ;  when  such  a  professional  man  has 
been  called  upon  to  testify  to  the  information  he  thus  attained, 
whether  he  can  be  asked  for,  and  required  to  give,  opinions 
based  on  those  facts?  Necessarily,  having  learned  the  facts  by 
observation,  such  as  the  appearance,  symptoms,  and  actions  of 


EXPERTS,    HOW   SUMMONED    INTO   COURT.  61 

the  patient,  he  is,  when  testifying  as  to  these  matters,  nothing 
more  or  less  than  an  ordinary  witness,  because  he  is  testifying 
to  matters  of  observation.  As  to  these  matters  public  policy 
requires,  except  so  far  as  it  has  been  modified,  or  rather  ex- 
tended, by  our  statutes  which  forbid  testimony  as  to  privileged 
communications,  that  he  must  testify,  the  same  as  any  other 
witness.  But  suppose  that,  having  so  testified  to  the  facts,  he 
is  asked  to  give  his  opinion ;  for  example,  in  an  insanity  case, 
whether  the  symptoms  that  he  found  in  his  patient  led  him  to 
the  belief  as  a  professional  man  of  experience  and  skill  that  his 
patient  was  sane  or  insane.  The  question  is,  Can  he  be  com- 
pelled to  give  that  opinion,  if  he  chooses  to  decline  to  give  it 
without  the  promise  or  assurance  of  further  compensation  than 
the  mere  per  diem  fee  and  mileage  of  an  ordinary  witness? 
The  best  authority  is  to  the  effect  that  he  must  so  testify,  the 
reasoning  of  the  court  being  that  his  opinion  is  only  a  part  of 
what  he  derived  from  his  original  relation  of  physician  to  his 
patient.  Wright  v.  The  People,  112  111.,  540;  same  case,  33 
Alb.  L.  J.,  79. 

Same  Bule  in  Civil  and  Criminal  Cases. — The  rule  is  the 
same  whether  the  professional  man  is  called  to  testify  as  an 
expert  in  civil  or  criminal  cases.  In  either  one  he  is  not  obliged 
to  give  an  opinion  as  such,  independent  of  a  personal  knowl- 
edge of  the  facts  in  the  case,  without  being  paid  or  assured 
reasonable  compensation  therefor.  His  proper  course  of  con- 
duct is,  when  he  has  obeyed  the  subpoena  and  is  in. the  presence 
of  the  court  and  has  been  sworn,  and  the  questions  put  by 
counsel  disclose  that  the  object  of  his  examination  is  to  elicit 
from  him  an  opinion,  to  state  to  the  court  that  he  has  not  been 
paid  any  other  compensation  than  that  of  an  ordinary  witness, 
and  that  he  respectfully  declines  to  give  an  opinion  in  the  case 
as  an  expert,  without  compensation  proportionate  to  the  value 
of  his  opinion. '  . 

1  It  has  been  a  matter  of  great  dis-  pie  v.   Montgomery,    13  Abb.   Pr., 

cussion  whether  an  expert  is  com-  n.    s.,    207;    Ex  parte   Eoelker,    1 

pellable    to    testify  on  matters   of  Sprague,    276;    Buchanan  v.    The 

opinion,  without  compensation,  the  State,  59  Ind. ,  1 ;  Dills  v.  The  State, 

weight  of  the  decisions  being  that  Id. ,  15 ;  U.    S.   V.  Howe,    12  Cent. 

he  is  not  bound  to  do  so.     1  Green-  L.    J. ,  193 ;    contra,  6  Central  Law 

leaf  on  Evidence,  §310;  1  Warwick  Journal,   11;  Ex  parte  Dement,  53 

Law  Assizes,  158;  Parkinson ■».  At-  Ala.,   389;  Sumner  v.   The  State,  5 

kinson,  31  L.  J.  (n.  s.)  C.  P.,  199;  Tex.,  21 ;  6  Southern  Law  Review, 

Webb  V.  Page,  1  E.  &K.,  25;  Peo-  706.  ;  and  see  generally  Wharton  on 
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Whether  Witness  Competent  a  Question  foi  Court  in 
Limine. — After  the  expert  is  placed  upon  the  stand,  as  we  have 
seen,  the  counsel  upon  the  side  of  the  case  by  which  he  is  sum- 
moned interrogates  him  as  to  his  capacity,  the  purpose  of  the 
interrogation  being  that  his  answers  shall  qualify  him  and 
show  him  to  be  an  expert.  Whether  or  not  he  is  an  expert  so 
as  to  permit  the  giving  of  his  opinion  as  part  of  the  case  to  go 
to  the  jury,  is  for  the  court  to  decide  in  limine,  that  is,  at  the 
threshold,  and  as  a  matter  of  discretion,  and  the  exercise  of 
that  discretion,  if  fair  and  reasonable,  will  not  be  disturbed 
upon  appeal  by  the  higher  court.  It  is  permissible,  but  also 
discretionary,  after  the  counsel  calls  the  witness  and  has  ap- 
parently qualified  him,  for  the  counsel  upon  the  other  side  to 
cross-examine  the  witness  as  to  his  qualifications  before  he  is 
examined  in  chief,  with  a  view  of  determining  whether  or  not 
thei-e  are  limitations  upon  those  qualifications  which  should 
prevent  the  court  from  permitting  him  to  testify  as  an  expert. 
The  general  rule  is  as  stated  by  Greenleaf  in  his  work  on 
Evidence,  Sec.  440,  that  it  is  not  necessary  that  the  medical 
expert  should  have  actually  practised  his  profession.  Nor  is  it 
essential  that  the  witness  should  belong  to  any  particular 
school  of  medicine.  The  law  does  not  undertake  to  pass  upon 
conflicting  theories  of  medical  practice,  in  determining  the 
question  of  the  qualification  of  a  medical  expert.  It  is  proper, 
however,  for  counsel  to  inquire  as  to  what  school  of  medicine 
the  witness  is  an  adherent,  because  of  its  importance  in  weigh- 
ing the  value  of  his  testimony  after  it  has  been  given. 

Persons  Not  Duly  Licensed  Sometimes  Held  Not  Compe- 
tent.— It  has  also  been  a  mooted  question  in  those  States  where 
it  is  necessary,  in  order  to  enable  a  person  to  practise  physic  or 
surgery,  that  he  should  be  licensed,  whether  a  person  practising 
without  a  license,  however  extensive  his  reading  and  practice. 

Evidence,  sec.  380,  note  66,  sec.  456  ;  his  fee  ;  that  is,'  as  to  whether  he 

Lawson    on    Expert   and    Opinion  expects  to  receive  any  additional 

Evidence  ;    Rogers  on  Expert  Tes-  fee  besides  tliat  of  an  ordinary  wit- 

timony.     As  to  the  compensation  ness,    and  it  has    been    held   that 

being  paid  before  the  testimony  is  where  the  expert  witness  testified 

^''^™:.K«®®oQA^^'^*°'^   °^  Evidence,  that  he  was  to  receive  a  fee  which 

sees.  456,  380 ;  People  v.  Montgom-  was  contingent  upon  the  case,  he 

ery    Id  Abb.  Pr.,  n.  s.,  207.  was   disqualified  from   testifying. 

It  IS  proper,  although  not  neces-  Pollock  v.  Gregory,  9  Bosworth,  N. 

sary,  that  upon  cross-examination  Y.  Superior  Ct.  Rep.,  121-124. 
the  witness  should  be  asked  as  to  .       ^ 
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would  be  considered  qualified  as  an  expert  witness  in  a  court  of 
justice.  This  point,  so  far  as  diligent  examination  discloses, 
has  not  been  determined  in  any  reported  case,  although  it  has 
been  suggested  at  nisi  prius  and  has  been,  in  one  instance 
within  the  knowledge  of  the  writer,  decided  that  he  is  not  to  be 
considered  an  expert  in  matters  involving  medical  knowledge 
and  skill.  The  reasoning  of  the  court  was  that  the  policy  of  the 
State  is  to  prohibit  persons  not  possessing  the  qualifications 
required  to  obtain  a  license,  from  acting  in  any  capacity  as 
professors  and  practitioners  of  medicine  or  surgery.  If  the 
witness  is  a  member  of  the  profession,  legally  qualified  as  such, 
it  has  been  held  that  he  is  sufficiently  qualified  as  an  expert  if 
he  shows  that  he  possesses  the  average  ability  of  members  of 
his  profession.  Hall  v.  Costello,  48  N.  H.,  176 ;  Tellis  v.  Eidd, 
13  Ala.,  648;  Wharton  on  Evidence,  Sec.  446;  Rogers  on  Ex- 
pert Testimony,  Sees.  17  and  18 ;  Slocovich  v.  Orient  Mutual 
Ins.  Co.,  108  N.  Y.,  56. 

As  to  the  question  whether  it  is  necessary  that  the  witness 
should  actually  have  practised  his  profession,  see  the  last-cited 
text-writer,  Sees.  43  and  44,  who  seems  to  have  entertained 
views  opposite  to  those  stated  by  Professor  Greenleaf . 

Wharton  on  Evidence,  Sec.  439,  states  the  rule  as  follows : 
"  He  must  have  special,  practical  acquaintance  with  the  imme- 
diate line  of  inquiry  more  than  a  mere  vague,  superficial  knowl- 
edge. But  he  need  not  be  acquainted  with  the  differentia  of 
the  specific  specialty  under  consideration.  ...  A  general 
knowledge  of  the  department  to  which  the  specialty  belongs 
would  seem  to  be  sufficient." 

Interested  Persons  may  still  Testify  as  Experts. — Since 
the  law  forbidding  interested  persons  from  being  witnesses  has 
been  changed,  it  has  been  suggested  that  an  interested  person 
although  otherwise  qualified  might  not  be  a  competent  witness 
to  give  an  opinion  as  an  expert.  But  the  established  doctrine 
is  that  he  may  give  such  an  opinion ;  the  weight  of  it,  however, 
would  be  for  the  jury  to  determine.  Greenleaf  on  Evidence, 
Redfield's  edition.  Sec.  440,  citing  Lockwood  v.  Lockwood,  2 
Curtis,  309;  Dillon  u.  Dillon,  3  Curtis,  96,  103.  See  also  Dick- 
inson V.  Fitchburg,  13  Gray,  546. 

Testimony  of  Expert,  hotv  Impeached. — Sometimes,  on 
cross-examination  or  otherwise,  the  fact  becomes  known  that 
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the  witness  who  is  proposed  as  an  expert  has  expressed  an 
opinion  on  the  subject  in  hand  contrary  to  that  which  he  has 
given  upon  the  witness-stand,  and  the  question  has  been  raised 
as  to  establishing  that  fact  at  the  outset  and  before  his  testi- 
mony goes  before  the  jury,  in  order  to  enable  the  trial  judge  to 
determine  whether  he  is  competent.  The  rule  in  that  case  is 
that  the  testimony  as  to  his  prior  expression  of  opinion  is  not 
to  be  received  at  that  time,  but  will  come  properly  up  as 
rebuttal,  he  having  been  asked  upon  his  cross-examination, 
giving  time  and  place,  whether  he  has  made  the  statements 
attributed  to  him.  An  expert  witness  may  in  other  respects  be 
impeached  like  any  other  witness,  that  is,  by  the  oaths  of  persons 
who  know  him  and  have  known  his  reputation,  and  who  testify 
that  his  reputation  for  truth  and  veracity  is  bad  and  that  they 
would  not  believe  him  under  oath.  He  may  also  be  impeached 
by  producing  witnesses  to  prove  that  his  special  knowledge  or 
technical  skill  is  not  reliable  or  adequate  to  the  undertaking 
which  he  has  assumed.  But  this  testimony  must  be  from 
personal  knowledge  of  the  man  and  not  from  general  reputation. 
Wharton  on  Evidence,  Sec.  437 ;  Le  Rose  v.  Commonwealth,  84 
Pa.  St.,  200.' 

General  Bule  as  to  Required  Amount  of  Skill  and  Expe- 
rience Stated. — The  general  rule  may  be  stated  thus,  as  de- 
rived from  these  and  other  authorities : 

'  This  latter  case  holds  that  a  sec-  part  of  his  direct  examination,  but 

end  expert  may  be  called  to  testify  as  part  of  his  cross-examination, 

after  the  first  has  been  thus  chal-  A  medical  expert  is  sometimes 

lenged,  to  support  his  capacity  and  confronted  upon  the  witness-stand 

skill.     The  contrary  rule,  however,  by  long  quotations  from  well  known 

obtains     in    Alabama     (TeUis    v.  medical  text-books,  and  he  is  asked 

Kidd.,  13  Ala. ,  643;  Pugh  «.  State,  whether  the  doctrines,  opinions^etc, 

•44  Ala.,   33).     Neither  can  an  ex-  there  laid  down  are  sound. 


pert  be  contradicted  by  books  of  cially  is  this  done  when  such  doc- 
science  ;  that  is,  by  books  of  science  trines  and  opinions  are  in  apparent 
introduced  in  evidence  as  such  discord  with  his  evidence  as  he 
(Wharton  on  Evidence,  666,  721).  gives  it.  In  such  cases  as  this,  how- 
This  is  so  because  the  rule  is  well  ever  honest,  however  intelligent  and 
established  that  books,  although  of  non-partisan  the  witness  may  be 
great  authority  in  themselves,  may  (except  as  any  opinion  on  one  side 
not,  even  if  proven  to  be  such,  be  or  the  other  of  a  disputed  question 
placed  in  evidence.  They  may,  may  be  considered  partisan) ,  he  is 
however,  be  read  to  the  witness,  placed  in  a  very  difficult  position, 
and  so  be  placed  upon  the  record.  If  the  citations  and  questions  are 
passage  by  passage,  and  the  witness  from  well-known  authors,  and  he  is 
may  be  asked  whether  he  agrees  a  modest  man,  as  ..most  men  of  learn- 
with  that  doctrine,  not,  however,  as  ing  are,  it  will  be  difficult  for  him 
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The  extent  of  the  previous  study  and  investigation,  and  the 
amount  of  skill  and  information  which  must  be  shown,  will 
depend  upon  the  facts  of  each  particular  case.  But  some  spe- 
cial and  peculiar  knowledge  or  skill  must  be  established,  the 
amount  of  it  to  be  determined  by  the  trial  judge  in  his  dis- 
cretion. The  possession  of  such  knowledge  and  skill  is  pre- 
sumed in  medico-legal  cases  if  the  witness  is  a  licensed  prac- 
titioner. 

Some  Practical  Suggestions  as  to  Conduct  of  Witnesses 
on  the  Stand. — In  this  preliminary  examination,  the  conduct 
and  demeanor  of  the  witness  are  of  no  little  importance,  because 
it  is  then  and  there  that  he  makes  his  first  impression  upon  the 
court  and  jury.  He  should  be  perfectly  open  and  unreserved 
in  stating  his  means  of  special  information,  in  explaining  what 
are  the  limits  of  his  personal  experience  and  the  extent  of  his 
reading;  but,  at  the  same  time,  it  would  be  well  for  him  to 
avoid  all  appearance  of  self-glorification  and  all  tendency  to 
exaggerate  his  individual  acquirements.  Often  has  it  occurred 
that  expert  witnesses  of  undoubted  capacity  and  honesty,  who 
are  unfortunately  grandiose  and  self-assertive  in  their  manner, 
have,  however  honest  and  able  they  might  be,  lost  entirely  their 
weight  with  the  court  and  jury  by  undue  self-complacency  and 
exaggeration  of  their  personal  qualifications,  during  their  pre- 
liminary examination.  This  is  a  matter  requiring  tact  and 
judgment  and  nerve,  and  should  be  fully  understood  between 

to  deny  that    such    authorities  as  to  what  insanity  was,  and  having 

these  have  great  weight,  even  more  stated  what  theories  were  then  the 

weight  than  his  experience,  skill,  accepted  ones,  he  was  confronted  by 

and     knowledge    entitle    him     to  counsel   on   his  cross-examination 

claim.     On  the  other  hand,   if  he  with  the  question:  "What  do  you 

takes  the  bold  course  and  sticks  to  think   of  Dr.  John  P.  Gray  as  an 

his  opinion,  he  is  cried  down  the  authority  on  that  question?"    and 

winds  by  counsel  in  summing  him  then  with  his  own  writings,  quite 

up,  as  a  man  of  gall,  boldness,  au-  extensive,  of  many  years  before,  in 

dacity  and  egotism.     His  course  is  which  he  had   advocated  theories 

diflScult  whichever  way  he  turns,  apparently     different    from    those 

but  modesty  as  well  as  honesty  is  which  he  had  professed  upon  the 

usually  the  best  policy.     Perhaps  witness-stand.     Placed  in  this  posi- 

the  best  thing  for  such  a  witness  to  tion,  the  distinguished  gentleman 

do  under  such  circumstances  is  to  simply  replied  :  "  It  is  true  I  cher- 

do  as  once   did   the  great  mental  ished  those  theories  at  that  time, 

alienist  Dr.  John  P.  Gray,  when,  but  I  lived  to  learn  better, "  thus 

having  given  an  opinion  on  a  ques-  substantially  disarming  any  criti- 

tion    of    insanity,    he    was    cross-  cism  that  could  be  made  of  him  in 

examined  as  to  the  different  theo-  his  capacity  as  a  witness  in  that 

xies  from  time  to  time  prevalent  as  case. 
5 
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counsel  calling  him  and  the  witness,  before  the  witness  is  placed 
upon  the  stand.  In  that  event,  it  will  be  quite  safe  for  the 
witness  to  follow  closely  the  questions  of  counsel  by  his  answers, 
and  to  volunteer  little  or  nothing.  If  his  answers  are  not  full 
and  complete  enough,  counsel  can  renew  the  question  in  the 
same  or  in  other  form  or  carry  the  matter  into  greater  detail. 
If,  on  the  other  hand,  his  answer  is  tuo  full  or  he  appears  too 
eager,  he  may  create  a  prejudice  against  him  which  nothing 
can  overthrow,  and  which  the  art  of  counsel  upon  the  other  side 
in  cross-examination  and  in  making  comments  upon  his  testi- 
mony when  summing  up  before  the  jury,  will  very  effectually 
use  to  destroy  his  weight  as  an  expert.' 

Scope  and  Extent  of  Examination  of  Expert  Witnesses. 
— Having  stated  how  experts  may  be  summoned  and  qualified, 
it  remains  to  consider  the  scope  and  extent  to  which  they  may 
be  examined. 

The  advancement  of  the  sciences  and  the  progress  of  re- 
search in  special  fields  of  knowledge  have  made  expert  testimony 
of  large  importance  during  the  present  century.  The  basis  of 
its  admission  is  the  fact  that  there  are  certain  processes  of 
reasoning  which  an  ordinary  jury  is  incapable  of  performing, 
even  with  the  assistance  of  courts  and  lawyers.  Oftentimes 
in  the  administration  of  justice  in  our  courts,  proof  is  given  of 
circumstances  which,  although  admitted,  would  have  little  or 
no  significance  in  the  mind  of  an  ordinary  juror,  and  which  he 
would  be  unable  to  contrast  and  compare  with  other  facts,  suc- 
cessfully, without  the  aid  of  those  more  familiar  with  scientific 
matters  and  the  inductive  process  of  reasoning  than  he.  In 
such  cases  it  is  necessary  that  the  jury  should  be  specially 
enlightened  by  persons  who  have,  through  training,  skill 
and  experience,  acquired  the  power  to  enlighten  them.  A  com- 
mon instance  and  illustration  of  this  matter  is  to  be  found  in 
the  case  of  homicide  by  poisoning;  A  human  body  is  found 
dead ;  externally  there  may  be  no  indicia  to  show  positively  the 
cause  of  death.  Under  such  circumstances  the  laws  of  all  civil- 
ized countries  permit  what  is  called  a  post-mortem  examination 
by  skilled  physicians,  who,  finding  no  external  evidences  of  the 
cause  of  death,  are  permitted  by  the  officers  of  the  law  to  remove 
the  internal  portions  of  the  body  for  special  and  careful  exam- 
'  For  general  rules  for  the  conduct  of  expert  witnesses  see  infra. 
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ination.  If  this  discloses  traces  of  inflammation  or  of  lesions 
of  an  abnormal  character,  further  power  is  vested  in  the  author- 
ities to  have  at  the  expense  of  the  State  a  chemical  examination 
of  the  internal  organs.  If  this  examination,  which  is  neces- 
sarily long  and  exceedingly  technical,  results  in  the  discovery 
of  any  poisonous  substance,  such  as  would  produce  death,  and 
if  it  is  found  in  sufficient  quantities  to  produce  death,  these 
persons  who  made  the  post-mortem  examination  and  discovered 
the  outward  indications  of  the  administration  and  effects 
of  the  poison,  and  the  chemists  who  discovered  the  poison 
itself  in  the  tissues  of  the  body,  in  sufficient  quantities  to  pro-  • 
duce  death,  are  called  as  experts  before  the  jury.  The  post- 
mortem examiners  explain  what  the  appearance  of  the  body 
was,  as  distinguished  from  the  appearances  of  the  body  of  an 
individual  who  had  died  from  natural  causes.  The  chemist 
describes  his  course  of  experimentation,  the  various  deductions 
which  he  made  from  his  experiments,  the  tests  which  he  applied 
in  his  investigation  in  discovering  poison,  and  is  then  allowed 
to  testify  that  the  poisonous  substance  was  found  in  sufficient 
quantities  to  produce  the  physical  appearances  which  the  post- 
mortem examiners  have  described,  and  to  accomplish  the  death 
of  the  human  being  in  whose  body  the  poison  was  found.  It 
is  obvious  that  the  power  of  observation  and  the  skill,  which  the 
skilled  chemists  and  physicians  use  as  the  basis  of  their  reason- 
ing in  this  case,  are  such  as  an  ordinary  man,  unskilled  and 
inexperienced,  would  not  possess,  and  the  ability  to  use  them 
must  have  come  from  the  study  of  treatises  on  such  subjects, 
and  from  teaching  and  experience,  to  such  an  extent  as  to  en- 
title the  persons  so  testifying  to  be  considered  by  the  courts  as 
qualified  to  express  an  accurate  and  sound  opinion  on  the  mat- 
ters and  things  under  investigation.  Thus  it  appears  how,  in 
such  cases,  a  departure  became  essential  to  the  successful  ad- 
ministration of  justice,  from  the  strict  rule  that  witnesses  shall 
testify  solely  to  matters  of  fact  and  observation,  and  why  it  has 
long  been  considered  that  some  witnesses  must  be  allowed  to 
testify  to  opinions  and  conclusions. 

Again,  in  a  like  case,  a  body  is  found  bearing  evidences  of 
wounds  or  bruises.  The  question  to  be  determined  is  whether 
they  were  inflicted  before  or  after  death;  if  before  death, 
whether  they  were  sufficient  to  cause  death.     Some  wounds  and 
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injuries  might  be  sufficiently  apparent  and  dangerous  so  that 
the  common,  inexperienced  eye  would  at  once  detect  that  they 
were  sufficient  to  cause  death.  But  in  most  instances  this  is 
not  the  case,  and  in  such  instances  the  testimony  of  experts  is 
required  by  the  necessity  of  the  case,  to  show  that  the  wounds 
and  injuries  were  sufficient  to  cause  death. 

The  General  Rules  Stated  as  to  Subjects  for  Expert  Tes- 
timony.— Hence  the  general  rule  is,  that  wherever  the  facts  to 
be  investigated  are  such  that  common  experience  and  knowledge 
of  men  do  not  enable  them  to  draw  accurate  conclusions,  but  are 
such  that  the  study  and  experience  of  specialists  do  enable 
such  specially  endowed  persons  to  draw  accurate  conclusions, 
then  the  inferences  and  deductions  they  have  dravni  can  be 
testified  to  by  those  who  qualify  themselves  before  the  court  as 
persons  having  sufficient  skill  and  experience  as  such  specialists 
to  entitle  them  to  give  opinions.  The  cases  in  which  expert 
testimony  is  permitted  to  be  given  are  set  forth  in  Eogers  on 
Expert  Testimony,  Sec.  6,  quoting  from  Jones  v.  Tucker  (41  N. 
H.,  546),  as  follows: 

"1.  Upon  questions  of  science,  skill,  or  trade,  or  others  of 
like  kind. 

"  2.  Where  the  subject-matter  of  inquiry  is  such  that  inex- 
perienced persons  are  unlikely  to  prove  capable  of  forming  a 
correct  judgment  without  such  assistance. 

"  3.  Where  the  subject-matter  of  investigation  so  far  par- 
takes of  the  nature  of  science  as  to  require  a  course  or  pre- 
vious habit  of  study  in  order  to  the  attainment  of  knowledge 
of  it." 

So  also  Chief  Justice  Shaw  of  the  Supreme  Court  of  Mas- 
sachusetts, in  New  England  Glass  Co.  v.  Lovell  (7  Gushing, 
319),  said: 

"  It  is  not  because  a  man  has  a  reputation  for  sagacity  and 
judgment  and  power  of  reasoning  that  his  opinion  is  admissible 
in  testifying  as  a  witness.  If  so,  such  men  might  be  called  in 
all  cases  to  advise  the  jury,  and  it  would  change  the  mode  of 
trial;  but  it  is  because  a  man's  professional  pursuit,  or  his  pecu- 
liar skill  and  knowledge  of  some  department  of  science  not  com- 
mon to  men  in  general,  enable  him  to  draw  inferences  where 
men  of  common  experience,  after  all  the  facts  have  been  proved, 
would  be  left  in  doubt." 
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To  the  same  effect  see  Muldowney  v.  Illinois  Central  E.  R. 
Co.,  36  Iowa,  472;  Wharton  on  Evidence,  Sec.  436;  Greenleaf 
on  Evidence,  Sec.  441. 

Qualifications  of  this  General  Rule. — The  extent  to  which 
an  expert  witness  can  go  in  giving  his  opinion  is  limited  to 
matters  of  science  and  skill,  and  does  not  extend  to  the  expres- 
sion of  views  on  matters  of  legal  or  moral  observation,  or  the 
manner  in  which  others  would  probably  be  influenced  if  the 
parties  had  acted  in  one  way  rather  than  in  another.  Campbell 
V.  Richards,  5  B.  &  Ad.,  345. 

So  it  has  been  held  that  the  question  whether  a  physician 
has  honorably  and  faithfully  discharged  his  duty  in  a  given 
case,  either  to  his  medical  profession  or  to  his  patient,  is  not  a 
question  of  science  but  of  pure  ethics,  upon  which  the  jury  is 
as  competent  to  decide  as  any  one  else,  and  in  such  a  case  an 
opinion  would  not  be  allowed  to  be  given  either  by  another 
medical  practitioner  or  by  a  professor  in  the  science  of  morals. 
Rogers  on  Expert  Testimony,  Sec.  11,  citing  Ramadge  v.  Ryan, 
9  Ring.,  333. 

There  are  also  some  matters  of  fact  which  apparently  tran- 
scend the  dividing  line  between  common  experience  and  judg- 
ment and  scientific  experience  and  judgment,  as  to  which 
expert  testimony  is  not  receivable,  but  the  jury  and  court  must 
weigh  the  facts  and  draw  the  inferences  for  themselves.  An 
interesting  example  of  this  is  found  in  the  case  of  Manke  v.  The 
People,  78  N.  Y.,  611  (17  Hun,  410),  cited  in  Stephens'  "Di- 
gest of  the  Law  of  Evidence,"  p.  107,  note  H,  decided  in  the 
New  York  Court  of  Appeals  a  few  years  ago.  In  that  case  one 
Adolf  was  killed  by  a  gunshot,  and  pieces  of  paper  were  found 
near  the  scene  of  the  homicide  bearing  certain  marks.  An  ex- 
pert was  called  upon  to  say  whether  they  were  powder-marks, 
and  whether  the  condition  of  the  paper  was  such  that  in  his 
opinion  it  was  wadding  which  had  been  fired  from  a  gun.  This 
evidence  was  held  to  be  inadmissible  by  the  General  Term  of 
the  Supreme  Court,  and  this  decision  was  afiBrmed  by  the  Court 
of  Appeals.  These  courts  held  that  the  question  as  to  whether 
this  was  a  wad  fired  from  a  gun  was  a  matter  which  the  jury 
was  as  competent  to  judge  of  as  the  witness.  In  delivering  the 
opinion  at  General  Term,  Presiding  Justice  Talcott  said  that 
this  case  was  very  close  to  the  border  line,  but  in  his  judgment 
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it  was  beyond  the  province  of  experts  and  within  the  province 
of  jurors. 

Nevertheless,  in  that  case  the  evidence  of  chemists  who  had 
examined  the  wadding,  and  had  discovered  the  marks  on  it 
which  were  said  to  be  powder-marks,  and  upon  analysis  had 
determined  that  they  were  powder-marks,  or  that  they  were 
marks  of  powder  which  had  exploded,  would  have  been  clearly 
admissible. 

The  subjects  concerning  which  medical  men  may  be  called 
upon  to  testify  as  experts  are  as  numerous  as  the  diseases,  in- 
juries, mental  and  physical  conditions  of  the  human  race  which 
fall  within  the  range  of  the  practice  of  medicine  and  surgery. 
It  is  therefore  practically  impossible  to  give  them  in  detail. ' 

Practical  Suggestions  and  Admonitions  Embodied  in 
Rules. — It  is  deemed  advisable  that  the  following  practical 
suggestions  and  admonitions  to  physicians,  concerning  their 
duties  as  expert  witnesses,  shall  here  be  given. 

First :  A  physician  should  refuse  to  testify  as  an  expert  un- 
less he  is  conscious  that  he  is  really  qualified  as  an  expert. 

Second:  After  accepting  the  responsibility,  his  first  duty 
should  be  to  make  a  diligent  examination  and  preparation  for 
his  testimony,  unless  it  is  upon  a  subject  with  which  he  is 
familiar  and  which  he  is  satisfied  that  he  has  already  exhausted, 
by  reading  the  best  authorities  that  he  can  find,  and  by  careful 
reflection  upon  particular  questions  as  to  which  his  opinion 
will  be  asked. 

Third :  Where  he  is  to  make  an  examination  of  facts,  such 
as  the  post-mortem  examination  of  a  body,  a  chemical  analysis 
or  an  examination  of  an  alleged  insane  person,  he  should  insist 

'  The  principal  classes  of  such  Also  causes  of  alleged  sterility  or 
subjects  may,  however,  be  briefly  pregnancy ;  time  pregnancy  has  ex- 
stated  as  follows :  isted ;  also  cases  of  alleged  impo- 

1.  Causes  of  death ;  especially  in  tency. 

cases   of    homicide,    suicide,    acci-  4.  Rape,  abortion,  bastardy,  ped- 

dent,  etc. ,  including  poisoning.  erasty,    onanism,    masochism,   and 

2.  Causes,  nature,  and  extent  of  many  other  matters  relating  to  the 
personal  injuries,  by  violence,  ac-  sexual  organs. 

cidents,  explosions,   railway  disas-  5.  Malpractice    cases,     involving 

ters,  collision  between  vessels,  etc.  the  degree  of  care  and  skill  usual, 

3.  Birth  of  infants  ;  was  infant  and  that  used  in  the  case  under  in- 
born dead  or  alive  ;  if  dead,  was  vestigation,  and  involving  delicate 
death  the  result  of  natural  causes  questions  as  to  the  propriety  of  the 
or  of  internal  violence ;  age  of  in-  treatment  adopted,  etc. 

fant  at  the  time  of  birth  or  death. 
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upon  having  plenty  of  time  and  full  opportunity  for  doing  his 
work  thoroughly.  He  should  take  particular  pains  to  make 
his  examination  open  and  fair,  and,  if  possible,  should  invite 
opposing  experts  to  co-operate  with  him  in  it. 

Fourth :  He  should  be  honest  with  his  client  before  the  trial 
in  advising  him  and  giving  him  opinions,  and  upon  the  trial 
should  preserve  an  absolutely  impartial  attitude,  concealing 
nothing,  perverting  nothing,  exaggerating  nothing. 

Fifth :  On  the  preliminary  examination  as  to  his  qualifica- 
tions as  a  witness  he  should  be  frank  and  open  in  answering 
questions.  He  should  state  fully  the  extent  and  the  limits  of 
his  personal  experience  and  of  his  reading  upon  the  subject, 
without  shrinking  from  responsibility,  yet  without  self-glorifi- 
cation. 

Sixth :  He  should  be  simple,  plain,  and  clear  in  his  statement 
of  scientific  facts  and  principles,  avoiding  the  use  of  technical 
language,  and  trying  to  put  his  ideas  in  such  form  that  they 
will  be  grasped  and  comprehended  by  men  of  ordinary  educa- 
tion and  intelligence. 

Seventh :  He  should  avoid  stating  any  conclusions  or  prin- 
ciples of  which  he  is  not  certain,  but  having  an  assurance  that 
he  is  right  he  should  be  firm  and  positive.  He  should  admit 
the  limitations  of  his  knowledge  and  ability.  Where  a  ques- 
tion is  asked  which  he  cannot  answer,  he  should  not  hesitate  to 
say  so ;  but  he  should  refuse  to  be  led  outside  the  subject  of 
inquiry,  and  should  confine  his  testimony  to  those  scientific 
questions  which  are  really  involved  in  the  case,  or  in  his  exam- 
ination of  the  case. 

Eighth :  And  finally,  he  should  always  bear  in  mind  that  at 
the  close  of  his  testimony  an  opportunity  is  usually  given  to 
him  to  explain  anything  which  he  may  be  conscious  of  having 
said,  which  requires  explanation ;  and  partial  statements  which 
need  a  qualification  to  make  them  a  truth.  This  is  the  physi- 
cian's opportunity  to  set  himself  right  with  the  court  and  with  the 
jury.  If  the  course  of  the  examination  has  been  unsatisfactory 
to  him,  he  can  then,  by  a  brief  and  plain  statement  of  the  gen- 
eral points  which  he  has  intended  to  convey  by  his  testimony, 
sweep  away  all  the  confusion  and  uncertainty  arising  from  the 
long  examination  and  cross-examination,  and  can  often  succeed 
in  producing  for  the  first  time  the  impression  which  he  desires 
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to  produce,  and  can  present  the  scientific  aspects  of  the  case 
briefly  and  correctly. 

Probably  no  man  was  ever  so  gifted  as  to  be  able  in  practice 
to  carry  out  all  of  these  principles  in  giving  medical  testimony. 
If  he  could,  he  would  be  the  ideal  expert  witness.  But  the 
principles  are,  after  all,  simple  and  easily  followed  in  the  main. 
Any  physician  who  knows  his  subject  and  who  has  a  clear  head 
and  the  ordinary  faculty  of  expression,  by  observing  these  prin- 
ciples can  make  himself  invaluable  as  an  expert  witness.  There 
is  no  branch  of  the  profession  which  brings  a  broader  fame, 
greater  influence,  or  larger  emoluments  than  this.  There  is  no 
branch,  on  the  other  hand,  in  which  men  of  real  ability  make 
more  lamentable  failures. 


CHAPTER    VI. 
MALPRACTICE. 

Definition. — Malpractice  may  be  defined  to  be — 

1st.  Wilful  acts  on  tbe  part  of  a  physician  or  surgeon 
toward  a  person  under  his  care,  by  which  such  person  suffers 
death  or  injury; 

2d.  Acts  forbidden  by  express  statute,  on  the  part  of  a  phy- 
sician or  surgeon,  toward  a  person  under  his  care,  by  which 
such  person  suffers  death  or  injury ; 

3d.  Negligent  acts  on  the  part  of  a  physician  or  surgeon  in 
treating  a  patient,  by  means  of  which  such  patient  suffers  death 
or  unnecessary  injury. 

These  various  divisions  will  be  considered  in  the  order  in 
which  they  are  above  set  forth. 

Wilful  Malpractice. — The  cases  which  fall  within  the 
first  two  divisions  of  this  definition  are  such  acts  as  render 
the  medical  man  liable  to  punishment  in  a  criminal  prosecution, 
and  may  not  necessarily,  although  in  some  instances  they  may, 
constitute  grounds  of  liability  in  a  civil  suit  against  him. 

As  examples  of  the  first  class  of  cases  may  be  cited  those 
instances,  happily  not  numerous  in  the  annals  of  the  profes- 
sion, where  a  physician  or  surgeon  when  treating  a  female 
patient  has  had  carnal  connection  with  her,  representing  that 
he  was  using  that  method  of  treating  her  to  cure  her  disease. 
Such  a  case  was  Reg.  v.  Case,  1  Eng.  Law  &  Eq.,  544  (s.  c, 
1  Den.  C.  C,  580).' 

Honest  Intent  no  Defence  in  Such  Cases. — In  Reg.  v. 
Reed,  1  Den.  C.  C,  377  (s.  c,  3  Car.  &  K.,  967),  it  was  con- 
tended as  a  defence  that  the  defendant  really  believed  that  he 
was  curing  his  patient  by  treating  her  in  this  extraordinary 
way.     The  Court,  per  Wildes,  C.  J.,  brushed  aside  this  conten- 

'  See  also  1  Bishop  Crim.  Law,  sec.  86 ;  Eex  v.  Eomiski,  1  Moody,  19  ; 
Eeg.  t).  Ellis,  2  Car.  &  K.,  470. 
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tion  with  scorn,  saying :  "  The  notion  that  a  medical  man  may 
lawfully  adopt  such  a  method  of  treatment  is  not  to  be  tolerated 
in  a  court  of  justice ;"  and  in  this  case  and  in  others,  convictions 
have  been  sustained  for  the  crime  of  rape  or  of  attempting  to 
commit  rape.' 

Another  example  of  wilful  malpractice  would  be  wilful 
neglect  of  a  patient  by  his  medical  attendant,  who  became  in- 
toxicated voluntarily,  though  this  will  generally  come  under 
the  second  subdivision,  as  most  states  and  countries  have  enacted 
statutes  making  it  a  criminal  offence  to  practise  medicine  or 
surgery  when  intoxicated. 

Acts  Forbidden  by  Statute. — Within  the  second  sub- 
division of  the  definition,  or  acts  declared  unlawful  by  statute, 
fall  the  cases  of  committing  or  attempting  to  commit  an  abor- 
tion, and  cases  of  prescribing  for  or  treating  a  patient  by  one 
voluntarily  intoxicated.  If  the  abortion  is  attempted  without 
the  knowledge  or  consent  of  the  woman,  and  under  the  pretence 
of  performing  a  necessary  operation  upon  her  to  cure  disease, 
undoubtedly  the  physician  would  be  liable  to  a  criminal  pros- 
ecution by  the  State  for  the  offence  of  committing  an  abortion 
and  to  civil  action  by  her  to  recover  damages.  If  the  abortion 
was  committed  with  her  consent,  while  she  would  have  no 
right  of  action  against  him  for  damages,  he  would  be  liable  to 
criminal  prosecution  under  the  statute. 

Abortion  Not  a  Crime  by  the  Common  Law. — At  common 
law  it  was  not  a  crime  to  commit  an  abortion  with  the  mother's 
consent  if  the  child  had  not  quickened.  In  Mitchell  v.  Com.,  78 
Ky.,  204  (s.  c,  39  Am.  Eeports,  227),  the  Court,  per  Hines,  J., 
says :  "  After  a  patient  investigation  we  are  forced  to  the  con- 
clusion that  it  was  never  called  a  punishable  offence  at  common 
law  to  produce,  with  the  consent  of  the  mother,  an  abortion  prior 
to  the  time  when  the  mother  became  quick  with  child.  It  was 
not  even  murder  at  common  law  to  take  the  life  of  the  child 
at  any  period  of  gestation,  even  in  the  very  act  of  delivery." 
See  also  Evans  v.  People,  49  N.  Y.,  86. 

The  inhumanity  and  danger  to  society  of  this  rule  became 
manifest  at  a  very  early  period,  and  both  in  England  and  in 

'In  such  cases  as  these  the  patient  had  taken  wilful  and  wicked  ad- 
would  have  a  right  of  action  in  the  vantage  of  his  professional  relation 
civil  courts  for  damages  against  the  to  her,  to  do  her  a  gi-ievous  wrong, 
physician  or  surgeon,   because  he 
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this  country  statutes  were  adopted,  varying  somewhat  in  the 
degree  and  kind  of  punishment  and  in  the  nomenclature  of  the 
crime,  but  all  of  them  making  the  offence  of  committing  an 
abortion,  no  matter  at  what  stage  of  gestation,  a  crime. ' 

The  Common-Law  Doctrine  Criticised. — Professor  Elwell 
in  his  valuable  work  on  "  Malpractice,  Medical  Evidence  and 
Insanity,"  pp.  250,  251,  makes  the  following  remarks  upon  this 
subject :  "  The  idea  once  existed  qtiite  generally,  and  it  still 
exists  to  some  extent,  that  there  is  no  offence  in  destroying  the 
embryo  or  foetus  before  there  is  a  manifest  knowledge  of  life  by 
the  mother,  derived  from  motion  of  the  child  called  'quicken- 
ing. '  How  absurd  to  suppose  that  there  is  no  life  until  the 
mother  can  feel  the  muscular  motions  of  the  child !  As  well 
might  we  deny  the  vitality  of  the  blood  because  it  cannot  be  felt. 
The  muscular  tissues,  and  even  the  bones  to  which  they  are  at- 
tached, must  have  some  degree  of  substance  before  there  can  be 
motion,  and  of  course  this  development  depends  upon  life. 
Though  this  foolish  notion  is  now  fully  exploded  in  medicine,  it 
still  lingers  in  the  popular  mind,  and  doubtless  leads  to  much 
crime.  The  life  of  the  foetus  or  embryo  immediately  after  con- 
ception is  just  as  positive  physiologically  as  at  any  subsequent 
period.  Quickening  being  an  incident  or  sign  in  the  course 
of  development  of  the  foetus,  it  indicates  not  the  commence- 
ment of  a  new  state  of  existence,  but  only  a  new  manifesta- 
tion of  pre-existing  life.  ...  It  is  uncertain  in  its  appear- 
ance, sometimes  coming  on  at  three  months,  sometimes  at  six 
months,  and  sometimes  not  at  all." 

Legal  Definitions  of  Terms,  "  Quick  with  Child,"  etc.— 
In  Evans  v.  People,  49  N.  Y.,  86,  following  E.  v.  Wycherly, 
8  C.  &  P.,  262,  it  was  held  that  a  woman  is  "quick  with  child" 
from  the  period  of  conception  after  the  commencement  of  gesta- 
tion, but  is  "  pregnant  with  quick  child"  only  when  the  child  has 
become  "quickened  in  the  womb."  This  distinction  has  been 
discussed  in  State  v.  Cooper,  2  Zab.,  N.  J.,  52,  and  since  the 
Evans  case,  the  same  court  in  New  York  State  has  held  that 
the  expression,  "woman   with   child,"  means  "pregnant  wo- 

'  The  Pennsylvania  courts   at  an  stinct  with  life  in  embryo  and  the 

early  period  refused  to  follow  this  process  of  gestation  has  begun  the 

common-law    doctrine,     and    held  crime  may  be  perpetrated.     Mills  U. 

that  the  mioment   the  womb  is  in-  Com. ,  13  Pa.  St. ,  631. 
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man."     Eckhardt  v.  People,  83  N.  Y.,  43  (s.  c,  38  Am.  Rep., 
462). 

Death  of  Child  by  Abortion.— U,  in  attempting  to  produce 
an  abortion,  the  child  is  caused  to  be  born  alive  but  before  the 
end  of  the  period  of  gestation,,  and  when  it  is  not  capable  of 
sustaining  life,  and  it  dies,  the  person  producing  the  abortion 
and  bringing  the  child  into  the  world  at  this  time  and  in  this 
manner  is  guilty  of  murder.  Wharton's  Crim.  Law,  sec.  942; 
Eex.  V.  West,  2  Cox  Crim.  Cases,  500;  Com.  v.  Brown,  14 
Gray,  Mass.,  419. 

Death  of  Mother  by  Abortion. — So  also  where  in  con- 
sequence of  producing  an  abortion  the  death  of  the  mother 
occurs,  the  person  producing  the  abortion  is  guilty  of  murder 
at  common  law.  4  Blackstone's  Com.,  201;  1  Bishop's  Crim. 
Law,  328.  In  some  of  the  States,  however,  these  offences  are 
declared  to  be  only  manslaughter. 

Further  consideration  of  the  subject  of  abortion  will  be  had 
under  that  title  in  another  part  of  this  work. 

Statutes  Generally  Except  Abortions  Necessary  to  Save 
Life.— It  should  be  noted  here,  however,  that  nearly  all  the 
statutes  which  define  and  punish  the  crime  of  abortion,  or  the 
crime  of  manslaughter  or  murder  committed  in  consequence  of 
abortion,  declare  that  when  it  is  necessary  to  produce  a  mis- 
carriage in  order  to  save  life,  the  act  of  doing  so  is  excepted 
from  the  effect  of  the  statute. 

Negligent  Malpractice.— Under  the  third  subdivision  of 
the  definition,  viz. ,  when  by  reason  of  the  negligent  acts  on  the 
part  of  the  physician  or  surgeon  the  patient  suffers  death  or  un- 
necessary injury,  may  be  placed  the  most  numerous  cases  of  mal- 
practice, according  to  the  generally  accepted  meaning  of  the  term. 

Criminal  Liability  for  Negligent  Malpractice. — It  is 
manifest  that  not  every  degree  of  negligence  which  causes 
death  or  injury  ought  to  render  the  physician  or  surgeon 
liable  to  indictment  and  punishment  for  a  crime.  The  general 
theory  of  the  criminal  law  is  based  upon  the  doctrine  that  in 
order  to  constitute  a  crime  there  must  be  either  an  intent  to 
do  the  wrong,  or  such  a  degree  of  negligence  in  the  performance 
of  a  given  act  as  to  supply  the  place  of  the  intent  to  do  wrong, 
and  require  punishment  for  the  protection  of  society,  upon  the 
ground  that  the  carelessness  of  the  defendant  is  so  great  as  to 
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make  it  necessary  and  proper  to  punish  him,  in  order  to  deter 
others  from  following  his  example. 

Doctrine  of  Leading  Case  of  Com.  v.  Thompson. — In 
Com.  V.  Thompson  (6  Mass.,  134),  Parsons,  C.  J.,  observes: 
"  There  was  no  evidence  to  induce  the  belief  that  the  prisoner  by 
his  treatment  intended  to  kill  or  injure  the  deceased  and  the 
ground  of  express  malice  must  fall.  It  has  been  said  that  im- 
plied malice  may  be  inferred  from  the  rash  and  presumptuous 
conduct  of  the  prisoner  in  administering  such  violent  medi- 
cines. Before  implied  malice  can  be  inferred,  the  judges  must 
be  satisfied  that  the  prisoner  by  his  treatment  of  his  patient 
was  wilfully  regardless  of  his  social  duties,  being  determined 
on  mischief.  ...  To  constitute  manslaughter,  the  killing 
must  have  been  the  consequence  of  some  unlawful  act.  Now 
there  is  no  law  which  prohibits  any  man  from  prescribing  for 
a  sick  person  with  his  consent ;  and  it  is  not  a  felony,  if  through 
his  ignorance  of  the  quality  of  the  medicine  prescribed,  or  of 
the  nature  of  the  disease,  or  of  both,  the  patient,  contrary  to 
his  expectations,  should  die.  The  death  of  a  man  killed  by 
voluntarily  following  a  medical  prescription  cannot  be  adjudged 
felony  in  the  party  prescribing  unless  he,  however  ignorant  of 
medical  science  in  general,  had  so  much  knowledge  or  probable 
information  of  the  fatal  tendency  of  the  prescription  that  it  may 
be  reasonably  presumed  by  the  jury  to  be  an  act  of  wilful  rashness 
at  least,  and  not  of  honest  intention  and  expectation  to  cure." 

This  lax  statement  of  the  law,  made  by  the  learned  chief 
justice  in  this  case,  has  been  much  doubted  and  criticised.  It 
appears  to  be  unsound  in  the  length  to  which  it  goes  in  requir- 
ing, in  order  to  constitute  criminal  liability,"  what  may  be 
termed  excessive  gross  carelessness  or  wilful  gross  carelessness. 
It  apparently  runs  counter  to  the  prevailing  opinions  of  the 
English  judges,  and  to  the  later  decisions  of  the  courts  in  the 
United  States,  although  it  is  followed  and  approved  in  Rice  v. 
The  State,  8  Mo.,  561. 

In  Rex  V.  Long  (4  Car.  &  P.,  308-310),  Park,  J.,  said:  "I 
call  it  acting  wickedly  when  a  man  is  grossly  ignorant  and  yet 
affects  to  cure  people,  or  when  he  is  grossly  inattentive  to  their 
safety." 

So  in  Rex  V.  Spiller  (5  Car.  &  P.,  353),  the  Court  said:  "If 
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a  person,  whether  a  medical  man  or  not,  professes  to  deal  with 
the  life  and  health  of  another,  he  is  bound  to  use  competent 
skill  and  sufficient  attention ;  and  if  he  causes  the  death  of  an- 
other through  gross  want  of  either  he  will  be  guilty  of  man- 
slaughter." 

Bishop,  in  his  work  on  Criminal  Law,  lays  down  the  rule 
that  not  every  degree  of  carelessness  renders  a  practitioner 
liable  to  criminal  prosecution,  and  that  it  must  be  gross,  or,  as 
more  strongly  expressed,  "  the  grossest  ignorance  or  most  crim- 
inal inattention."  ' 

Nevertheless  he  quotes  with  approval  (2  Bishop  Crim.  Law, 
364)  the  remark  of  Willes,  J.,  that  a  medical  man  is  taking  a 
leap  in  the  dark  if  he  knew  he  was  using  medicines  beyond  his 
knowledge;  and  also  the  remarks  of  Bay  ley,  J.,  in  Eexv.  Simp- 
son (1  Lewin,  172),  who  said  in  that  case:  "I  am  clear  that  if 
a  person  not  having  a  medical  education,  and  in  a  place  where 
a  person  of  a  medical  education  might  be  obtained,  takes  it 
upon  himself  to  administer  medicines  which  may  have  an  in- 
jurious effect,  and  such  medicines  destroy  the  life  of  the  person 
to  whom  they  are  administered,  it  is  manslaughter.  The  party 
may  not  mean  to  cause  death,  or  the  medicine  may  produce 
beneficent  effects,  but  he  has  no  right  to  hazard  medicine  of 
a  dangerous  tendency  when  medical  assistance  can  be  obtained. 
If  he  does,  he  does  it  at  his  peril." " 

Gross  Negligence  Defined. — In  general  it  may  be  stated 
that  gross  negligence  is  necessary  to  constitute  criminal  liabil- 
ity, but  this  may  be  predicated  upon,  or  inferred  from,  such 
want  of  ordinary  care  and  skill  as  shows  gross  ignorance,  or 
such  want  of  attention  as  indicates  wilful  disregard  of  the  well- 
known  laws  of  life  and  health.' 

Gross  Negligence  Resulting  in  Injury  a  Misdemeanor. — 
It  has  also  been  held  that   although  death   does  not  but  in- 

'  1  Bishop  Crim.   Law,  sec.    217,  561 ;    Fairlee  v.  People,  11  111. ,  1 ; 

citing  Eex  v.   Williamson,  3  Car.  Holmes  v.  State,  23  Ala.,  17;  Rex 

&  P-.  635.  V.  Spilling,  2  M.  &  Eob.,  107;  Fer- 

'  The  same  learned  and  philosoph-  guson's  Case,  1  Lew. ,  181 ;  Thomas 

ical  text-writer   (2   Bishop  Crim.  v.    Winchester,    2   Selden,   N.  Y. 

Law,    sec.    664)  compares  the  Eng-  CourtofApp.,  397;  Com.  ■».  Pierce, 

lish  and   American  cases  and  de-  138  Mass.,    165,    and    cases   cited r 

Clares  that  the   diflference  between  Stated).  Hahn,  38Ai-k.,  605;  Whar- 

them  is  more  apparent  than  real.  ton's   Crim.    Law,   sec.    1015 ;    El- 

^See  Rice  v.   The  State,  8  Mo.,  well  on  Malpractice,  etc.,  238,  339. 
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jury  does  ensue,  as  the  result  of  gross  negligence  or  inattention, 
that  constitutes  a  misdemeanor  punishable  criminally.' 

In  Determining  Degree  of  Negligence  Circumstances 
and  Conditions  Govern. — It  should  be  noted,  however,  that 
the  circumstances  and  conditions  attending  the  act  of  alleged 
criminal  malpractice  should  be  given  much  weight.  So  also 
should  due  weight  be  given  to  the  advancement  of  knowledge 
and  education  in  the  world  in  general,  and  in  the  medical 
profession  in  particular.  In  an  early  English  case,  one  of  the 
judges  remarked  that  not  as  much  knowledge  and  skill  could 
be  expected  of  a  surgeon  or  physician  in  a  sparsely  settled 
country  district  as  in  a  city,  and  that  he  was  at  a  loss  to  know 
what  degree  of  knowledge  and  skill  should  be  required  of  such 
a  person.  But  in  Gram  v.  Boener,  56  Ind.,  447,  Worden,  J., 
said :  "  It  seems  to  us  that  physicians  or  surgeons  practising  in 
small  towns,  or  in  poorly  or  sparsely  settled  country  districts, 
are  bound  to  possess  and  exercise  at  least  the  average  degree  of 
skill  possessed  and  exercised  by  the  profession  in  such  localities 
generally.  It  is  not  true,  as  we  think,  to  say  that  if  a  physician 
and  surgeon  has  exercised  such  a  degree  of  skill  as  is  ordinarily 
exercised  in  the  particular  locality  in  which  he  practises,  that 
would  be  sufficient.  There  might  be  but  few  practising  in  the 
given  locality,  all  of  whom  might  be  quacks,  ignorant  pretenders 
to  knowledge  not  possessed  by  them,  and  it  would  not  do  to 
say  that  because  one  possessed  and  exercised  as  much  skill  as 
the  other,  he  could  not  be  chargeable  with  the  want  of  reasonable 
care  and  skill."  " 

Unlicensed  Practitioner  Causing  Death  Guilty  of  Man- 
slaughter.— Since  the  adoption  by  most  civilized  states  and 
countries  of  the  salutary  practice  of  regulating  by  statute  the 
practice  of  medicine  and  surgery,  and  forbidding  persons  not 
duly  licensed  from  practising,  and  making  it  a  misdemeanor 
to  violate  any  of  these  statutes,  it  is  clear  that  any  person  not 
having  the  requisite  medical  education  and  a  license,  who  at- 
tempted to  administer  drugs  and  medicines  or  to  perform  op- 

'  1  Bishop  Crim.  Law,   sec.  558,  Smothers  v.  Hanks,  34  Iowa,  286 

citing  Groenvelt's  case,  1  Lord  Ray-  Almond  v.  Nugent,   34  Iowa,  300 

mond,  213  ;  Rex  v.  Long,  4  C.  &  P.,  Hairs  v.  Reese,  7  Phila.  (Pa.),  138 

398.  Nelson  v.  Harrington,  72  Wis. ,  591 

2  See  also  Kelsey  v.  Hay,  84  Ind. ,  and  see  also  article  on  "  Legal  Status 

189  ;  Small  v.  Howard,   128  Mass. ,  of  Physicians, "  etc. ,  in  this  vol. ,  p. 

131 ;  Gates  v.  Fleisher,  67  Wis. ,  286  ;  30  et  seq. 
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erations,  and  through  want  of  ordinary  knowledge  and  skill 
caused  the  death  of  another,  would  be  held  guilty  of  man- 
slaughter, because  he  brought  about  the  death  while  he  himself 
was  engaged  in  a  violation  of  the  law.  In  some  states  where 
no  discrimination  in  this  respect  is  made  between  misdemeanors 
and  felonies,  the  crime  would  be  murder,  punishable  by  death; 
and  it  has  always  been  the  law  that  an  empiric  or  quack  holding 
himself  out  as  a  regular  physician  is  bound  to  have  and  exhibit 
the  degree  of  skill  and  care  which  he  professes,  and  will  be 
strictly  held  to  the  standard  of  skill  of  educated  and  licensed 
medical  men." 

As  to  the  legal  meaning  of  the  term  "  ordinary  care  and 
skill,"  and  the  rules  of  evidence  applicable  in  cases  of  malprac- 
tice, a  full  discussion  will  be  had  below,  when  considering  the 
subject  of  civil  liability  for  malpractice. 

Civil  Liability  for  Malpractice. 

Any  person  holding  himself  out  to  be  a  physician  or  sur- 
geon, or  any  physician  or  surgeon,  who  is  guilty  of  malpractice, 
is  liable  for  damages,  to  be  recovered  in  a  civil  action,  insti- 
tuted by  the  person  injured,  or  by  those  having  a  legal  right  to 
such  person's  services.  This  is  so  whether  the  injured  person 
actually  employed  the  defendant  to  prescribe  or  treat  him,  or 
not.  The  liability  flows  out  of  the  relationship,  without  regard 
to  the  element  of  employment,  and  it  may  result  from  negli- 
gence in  treatment,  or  in  prescribing,  or  in  giving  information 
and  instructions  to  the  patient  as  to  how  to  take  care  of  himself 
when  under  treatment.  The  rules  of  law  applicable  to  the 
duties  of  a  physician  to  his  patient  are  stated  and  the  authorities 
supporting  them  cited  in  Chapter  VI.  of  this  article." 

Ordinary  Care  and  Skill  Only  Required. — The  leading 
cases  in  America  on  the  subject  of  civil  liability  for  mal- 
practice are:  Leighton  v.  Sargent,  7  N.  H.,  460,  and  Car- 
penter V.  Blake,  60  Barb.,  485  (s.  c.  on  appeal,  75  IST.  Y.,  12). 
In  the  former  case  the  Court  said :  "  In  a  science  encumbered 

'  Ruddock  V.  Low,  4  F.  &  F.,  519 ;  Blake,  60  Barb.,  485,  50  N.  Y.,  696, 

Musser  v.  Chase,  29  Ohio  St. ,  577.  10  Hun. ,  358,  75  N.  Y. ,  12  ;  Leighton 

'See   particularly  Gieselman    v.  v.  Sargent,   7  N.  H.,  460;  Pike  «. 

Scott,  25  Ohio  St.,  86;  Lanphier  v.  Honsinger,  155  N.  Y.,201,  and  cases 

Phipos,    8  0.    &  P.,  475;  Pym  v.  cited. 
Roper,  2  F.  &  F.,  783  ;  Carpenter  v. 
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with  so  many  sources  of  error  and  difficulties,  it  is  obvious 
what  cause  we  have  for  proceeding  with  the  utmost  caution, 
and  for  advancing  from  step  to  step  with  the  greatest  circum- 
spection. It  is  in  consideration  of  those  peculiar  difficulties 
that  beset  and  encompass  the  physician  and  surgeon,  that  all 
enlightened  courts  have  held  that  but  ordinary  care  and  skill 
shall  be  required  of  them,  and  that  mere  errors  of  judgment 
shall  be  overlooked,  if  the  general  character  of  treatment  has 
been  honest  and  intelligent,  and  that  the  result  of  the  case  shall 
not  determine  the  amount  of  the  responsibility  to  which  he  is 
held;  and  that  when  unskilfulness  or  negligent  treatment  of 
his  patient  is  charged  to  a  surgeon,  it  is  not  enough  to  show 
that  he  has  not  treated  his  patient  in  that  mode  or  has  not  used 
measures  which  in  the  opinion  of  others,  though  medical  men, 
the  case  required ;  because  such  evidence  tends  to  prove  errors 
of  judgment,  for  which  the  defendant  is  not  responsible,  as 
much  as  it  goes  to  prove  a  want  of  reasonable  skill  and  care  for 
which  he  may  be  responsible.  Alone  it  is  not  evidence  of  the 
latter,  and  therefore  a  party  must  go  further  and  prove,  by 
other  evidence,  that  the  defendant  assumed  the  character  and 
undertook  to  act  as  a  physician  withotit  the  education,  knowl- 
edge, and  skill  which  entitled  him  to  act  in  that  capacity. " 

In  Carpenter  v.  Blake,  upon  the  last  appeal  (75  N.  Y.,  13), 
it  was  said  that  the  reasonable  ordinary  care  and  diligence 
which  the  law  requires  of  physicians  and  surgeons  is  that 
which  persons  engaged  in  the  same  general  line  of  practice 
have  and  exercise  in  like  cases. ' 

Story's  Statement  of  the  Bule. — Story  in  his  work  on 
Bailments,  p.  433,  with  his  usual  felicitous  method  of  state- 
ment says :  "  In  all  cases  where  skill  is  required  it  is  to  be  un- 
derstood that  it  means  ordinary  skill  in  the  business  or  em- 
ployment which  the  bailee  undertakes ;  for  he  is  not  presumed 
to  undertake  for  extraordinary  skill,  which  belongs  to  a  few 
men  only  in  his  business  or  employment,  or  for  extraordinary 
endowments  or  acquirements.  Reasonable  skill  constitutes  the 
measure  of  the  engagement  in  regard  to  the  thing  undertaken." 

Occult  Influences  Should  be  Considered  by  Lawyers  and 

'Synonymous  terms  with    "rea-      376;    "ordinary    care    and    skill," 
sonable  care"  are  "fair  knowledge     Heath  i;.  Glisan,  3  Oregon,  64. 
and  skill, "  Jones  v.  Angell,  95  Ind. ,  - 
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Judges.— In  this  connection  it  should  be  borne  in  mind  by 
lawyers  and  judges,  that  in  the  case  of  a  physician  treating 
disease,  or  a  surgeon  repairing  an  injury,  occult  influences  fre- 
quently play  a  most  important  part.  Professor  Elwell  in  his 
work  on  Malpractice,  etc.,  p.  35,  lays  great  stress  on  this 
element  of  uncertainty.  He  says :  "  In  the  case  of  physicians, 
surgeons,  attorneys,  etc. ,  another  and  important  element  besides 
skill  enters  into  the  result,  and  for  this  reason  the  degree  of 
responsibility  is  to  a  certain  extent  and  in  a  manner  indicated 
and  influenced.  This  important  element  is  the  operation  of 
causes  and  influences  over  which  the  practitioner  has  but  little 
or  no  control.  They  are  occult,  and  no  human  foresight  is  able 
to  anticipate  them  before  they  have  completely  deranged  and 
materially  interfered  with  his  plans  by  bringing  about  a  different 
result  than  that  confidently  depended  upon."  * 

Change  and  Advancement  in  Medical  Knowledge  also  to 
he  Considered. — It  should  on  the  other  hand  be  clearly  under- 
stood that  the  constant  change  and  improvement  which  are  go- 
ing on  in  medical  and  surgical  education,  in  the  discovery  of 
new  remedies  and  new  methods  of  treatment,  and  in  the  inven- 
tion of  new  instruments,  tend  constantly  to  elevate  the  average 
skill  and  intelligence  of  the  profession,  and  with  them  the  stand- 
ard by  which  the  courts  will  determine  liability  for  negligence. 
"What  wjiuld  have  been,  but  a  few  years  ago,  fuUy  recognized 
by  the  courts  as  ordinary  skill  in  the  treatment  of  disease  and  the 
performance  of  operations,  would  now  be  regarded  as  antiquated 
and  less  than  ordinary  skill,  because  of  the  advancement  in 
the  knowledge  of  means  which  can  be  devoted  to  the  treatment 
of  disease  and  injury." 

We  have  already  seen  that  what  is  the  degree  of  skiU  to  be 
required  of  one  practising  in  a  small  town  or  a  country  district 
sparsely  inhabited,  and  what  is  required  in  the  case  of  a  city 
practitioner,  may  differ  to  some  extent  with  the  circumstances. 
Quacks  and  pretenders,  however,  must  be  judged  by  the  stand- 
ard of  regular  practitioners.' 

'  See  Corsi  v.  Maretzek,  4  E.  D.  professing  to  treat  patients  as  a 
Smith,  1,  quoted  at  p.  362  of  this  clairvoyant  must  be  held  to  the 
volume.  standard  of  regular  practising  phy- 

^  Small  V.  Howard,  138  Mass. ,  131,  sicians  in  the  neighborhood  where 
and  cases  cited.  the  clairvoyant   operates.      Nelson 

'  Clairvoyancy  of  course  is  not  v.  Harrington,  72  Wis. ,  591 ;  Bib- 
recognized  in  the  courts  as  medical  ber  v.  Simpson,  59  Me. ,  181 ;  Musser 
or  surgical  practice.     And  any  one     v.  Chase,  29  Ohio  St. ,  577. 
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Degree  of  Care  and  Skill  a  Mixed  Question  of  Law 
and  Fact. — "What  constitutes  reasonable  care  and  skill  is  a 
mixed  question  of  law  and  fact,  like  any  other  question  of 
negligence.  Where  the  evidence  is  undisputed  and  no  conflict- 
ing inferences  can  be  drawn  from  the  facts  presented,  it  is  the 
duty  of  the  Court  to  determine  whether  or  not  there  is  sufficient 
proof  of  want  of  ordinary  care  and  skill  to  be  submitted  to 
the  jury.  Where,  however,  the  evidence  is  conflicting  on  that 
point,  or  the  inferences  to  be  drawn  from  the  facts  established 
might  be  differently  drawn  by  different  men  having  the  same 
opportunity  for  observation,  and  the  same  circumstances  before 
them,  it  is  for  the  jury  to  say  whether  or  not  the  defendant  has 
exercised  reasonable  care  and  skill,  guided  by  proper  directions 
from  the  Court  as  to  the  measure  of  skill  required.  This  in- 
volves the  question  as  to  how  far  the  practitioner  is  bound  to  be 
familiar  with  the  methods,  appliances,  drugs,  and  methods  of 
treatment  of  his  profession  in  general. ' 

Experimentation  Not  Permissible. — Experimentation, 
whether  upon  charity  patients  or  pay  patients,  is  equally  pro- 
hibited, by  well-settled  rules  of  law.  In  other  words,  a  depar- 
ture from  known  methods  of  treatment  for  the  purpose  of  or  by 
way  of  trying  unknown  remedies,  or  operations  not  usually 
adopted  by  the  profession,  if  an  unfortunate  result  occurs, 
renders  the  defendant  liable  (McNevins  v.  Lowe,  40  lU.,  209). 

Liability  of  Charitable  Institutions  and  Physicians 
Treating  Patients  Therein. — In  Massachusetts  it  has  been 
held  that  a  public  charitable  institution  is  not  liable  for  the 
negligence  of  its  employees  and  agents  without  proof  that  it 
has  been  negligent  in  selecting  them.''     This  ruling  has  been 

'  McCandless   v.  McWha,  22  Pa.  aflSrmed  in  Pike  v.  Honsinger,  155 

St.,  261 ;  Carpenters.  Blake,  supra;  N.  Y.,  201 ;  and  see  also  Joggle  v. 

Leighton  v.   Sargent,    supra;    and  Allen,  24  App.  Div. ,  594  ;  Geaken  ■». 

see  also  Cayford  v.  Wilbur,  86  Me.,  Plimpton,  62  id.,  35.    And  if  a  phy- 

414 ;  Van  Spike  v.  Potter,   53  Neb.,  sician  is  called  upon  to  examine  a 

28,   s.   c,    73,     N.   W.   Eep.,    295;  person  and  give  information  as  to 

Whitesell  v.  Hill  (Iowa),  66  N.  W.,  his  physical  condition,  for  example 

894 ;  70  id. ,  750  ;  Dunbald  v.  Thomp-  as  to  whether  a  young  man  about  to 

son,  109  Iowa,  199;  Ewing  v.  Goode,  marry  had  a  venereal  disease,  and 

78  Fed.,  442;   Martin  v.  Courtney  negligently   gives   wrong  informa- 

(Min.),  77  N.  W.,  813;  Matthews  V.  tion,    he    is    liable.       Harriotts. 

WooUey,     69    111.   App.,.  654.      In  Plimpton,   166  Mass.,   565 ;  and  see 

New  York  the  rules  laid  down  in  also  Logan  v.  Field,  75  Mo.  App., 

Carpenter  v.  Blake  and  McCandless  594. 

V.  Mc  Wha  as  to  the  duties  and  lia-  '  McDonald  v.  Mass.  General  Hos- 

bility  of  physicians  have  been  re-  pital,  120  Mass.,  432. 
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criticised  and  a  broad  rule  of  liability  to  the  same  extent  to 
such  patients  as  to  a  private  person  laid  down,  in  a  very  well- 
considered  case  in  Ehode  Island ; '  but  the  Massachusetts  rule 
has  been  followed  in  several  New  York  cases/  which,  however, 
maintain  the  general  rule  that  a  charity  patient  has  the  same 
right  of  recovery  against  a  physician  or  attendant  personally, 
in  such  institutions,  as  a  paying  patient. 

Measure  op  Damages. 

The  measure  of  damages  in  cases  of  malpractice  may  vary 
with  the  kind  of  malpractice.  In  the  case  of  wilful  malpractice, 
the  element  of  gross  negligence  justifies  punitive  or  retaliatory 
damages  in  those  States  where  any  such  damages  are  allowed. 
That  is,  damages  which  will  not  only  compensate  for  the  inju- 
ries inflicted,  but  which  will,  by  punishing  the  wrong  done, 
tend  to  repress  similar  acts  in  the  future.  The  tendency  of  the 
courts  and  of  legal  authority  of  the  present  time  is,  however, 
to  limit  as  often  as  possible  the  cases  in  which  punitive  dam- 
ages are  allowed,  upon  the  theory  that  if  a  grossly  negligent  act 
is  committed  it  will  require  criminal  prosecution,  and  that  the 
strong  arm  of  the  State  should  be  invoked  to  punish  the  wrong, 
rather  than  to  line  the  pocket  of  the  injured  person. 

On  the  other  hand,  in  cases  of  malpractice,  damages  for 
want  of  ordinary  care  and  skill  are  recompensed  as  in  any  other 
cases  of  negligence.  They  may  include  loss  of  time  of  the 
patient,  inability  to  earn  his  living,  such  sum  as  the  jury  thinks 
is  reasonable  to  be  given- as  a  compensation  for  the  extra  pain 
and  suffering,  and,  where  the  injury  is  permanent,  such  further 
sum  as  will  indemnify  the  patient  for  the  injury  or  deformity 
which  he  may  suffer  on  account  of  the  defendant's  neglect. 
Citation  of  authority  upon  this  question  of  damages  is  almost  un- 
necessary, but  some  of  the  cases  are  collected  in  the  note  below.' 

'  Glavin  v.  R.  I.  Hospital,  13  R.  I.,  Pryor  v.   Manhattan  Eye  and  Ear 

411-  Hospital,  N.  Y.  Law  Journal,  Not. 

'  Van  Tassel  v.   Manhattan    Eye  25,  1890 ;  Fire  Ins.  Patrol  v.  Boyd, 

and  Ear  Hospital,   39  N.  Y.  State  130  Penn.  St.,  624;  O'Brien  «.  Cu- 

Rep.,  71,  60  Hun.,  585;  Harris  v.  nard  Steamship  Co.,  154  Mass.,  272. 
Woman's  Hospital,  39  N.  Y.  State  'Kelley    v.    Hay,  84  Ind.,    189; 

Rep.,  98,  27  Abb.  N.  C,  37  ;  Haas  v.  Stone  v.  Evans,  33  Minn..  243;  Telt 

Missionary  Soc,  6  Misc.  (N.Y.),  381 ;  v.  Wilcox,  6  Kans.,  646  ;  Brooke  i). 

Joeslu.  Women's  Hospital,  96  Hun,  Clark,    57    Tex,    105;    Graunis  i). 

73;  Dubois  v.   Decker,   130  N.  Y.,  Branden,  5Day (Conn.),260,  s.  c,  5 

325;  see  also  Doyle  v.   N.  Y.  Eye  Am.  Dec,  143;  Wenger  v.  Calder, 

and  Ear  Infirmary,  80  N.  Y.,  631  ;  78  111.,  275;  Carpenter  v.  Blake,  75 
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Liabilities  of  Partners,  etc. — It  has  been  held  that  where 
two  physicians  were  partners,  and  one  of  them  committed  an 
act  of  negligent  malpractice,  both  were  liable  in  a  civil  court 
for  damages.' 

But  the  declarations  of  the  partner  who  is  guilty  of  the 
negligent  act,  made  as  to  the  act  committed,  and  in  the  absence 
of  the  other  partner,  are  not  admissible  as  against  the  other 
partner.  And  so  also  is  the  rule  as  to  declarations  of  the 
partner  who  committed  the  act  after  its  commission  as  to  the 
propriety  of  the  treatment,  and  opinions  expressed  by  him  in 
reference  thereto.' 

It  has  also  been  held  that  one  surgeon  who  recommends  the 
employment  of  another  during  his  absence  from  town  is  not 
liable  for  acts  committed  during  his  absence. ' 

Suits  for  Injuries  to  Married  Women  and  Minor 
Children. — When  the  person  injured  is  a  married  woman,  her 
husband  may  sue  for  loss  of  services  on  account  of  malpractice, 
and  when  the  injured  person  is  a  minor  child  the  parent  may 
sue  as  in  any  case  of  negligence.  A  third  person,  such  as  the 
husband  of  a  woman  injured  by  malpractice,  or  the  father  of 
minor  child  so  injured,  can  only  recover  the  value  of  the  ser- 
vices thereby  lost,  and  in  some  cases  the  enhanced  expense  of 
medical  attention  and  nursing  thereby  rendered  necessary. 

Inspection  of  the  Injured  Person  at  or  Before  the 
Trial. — In  an  action  in  which  the  injury  is  to  a  portion  of  the 
body  which  may  be  seen,  such  as  the  shortening  of  a  limb  on 
account  of  improper  treatment  of  a  fracture,  the  limb  may  be 
exhibited  to  the  jury. 

It  has  been  much  discussed  whether  the  defendant  in  a  mal- 
practice or  other  negligence  case  can  compel  the  plaintiff  to 

N.  Y.,   13.     And  see  also  Moon  v.  swpra  it  was  held  that  the  plaintiff 

McRae,  111  Ga.,  206.     In  Lathrope  in  malpractice  cases  may  recover 

V.    Flood  (Cal.),    63  Pac. ,    1007,   it  for    pain   and    siiflfering    indepen- 

was  held  that  a  verdict  of  |3, 000  in  a  dently  of  other  damage.     And  see 

case  in  which  a  physician  abruptly  also  Miller  v.  Frey  (Neb. ),  68  N.  W. , 

left  a  case  of  childbirth  because  the  630. 

patient  would  not  submit  to  the  use  '  Hyrne  v.  Irwin,  33  S.  Car.,  336, 

of  instruments  which  he  mistakenly  s.  c,  55  Am.  Rep.,   15;  Whittaker 

deemed    necessary,     and    this    al-  ■;;.  Collins,  34  Minn.,  309. 

though  only  two  hours  elapsed  be-  '  Boor  v.  Lowrey,  108  Ind. ,  468. 

fore  another  physician  came,   and  ^  Hitchcock  v.  Burgett,  38  Mich.  „ 

the  patient  apparently  had  suffered  501. 
no  actual  injury.    In  Moon  v.  McRae 
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permit  his  person  to  be  examined  by  physicians  before  trial,  to 
enable  the  defendant  to  know  the  full  extent  of  the  injury  so 
far  as  it  is  perceptible.  In  the  latest  cases  the  examination  of 
plaintiff  before  trial  was  not  allowed  unless  expressly  permitted 
by  statute.' 

In  1877  the  Supreme  Court  of  Iowa  in  the  case  of  Schroder 
V.  C,  E.  I.  &  P.  R.  R.  Co.,  47  Iowa,  375,  held  that  the  court 
had  inherent  power  and  jurisdiction  to  compel  the  plaintiff  to 
submit  to  such  an  examination. 

This  decision  has  been  followed  by  the  courts  of  several  of  the- 
western  and  southern  States,  while  in  others  the  power  has  been 
denied.  These  cases  will  be  found  fully  collected  in  Roberts  v. 
O.  &  L.  C.  R.  Co.  and  in  U.  P.  R.  R.  Co.  v.  Botsford  cited  above. 

The  ground  of  the  decision  of  the  United  States  Supreme 
Court  and  of  the  New  York  Court  of  Appeals  seems  to  be,  that 
in  the  absence  of  legislative  provision  permitting  a  court  to 
order  such  an  examination,  it  has  no  inherent  power  to  do  so, 
and  did  not  derive  any  such  powers  from  the  common-law 
courts  of  England,  which  never  had  exercised  such  powers. 

In  some  of  the  cases  which  deny  the  right  to  compel  such 
examination,  it  is  claimed  that  if  such  a  statute  was  passed  as 
would  confer  upon  the  courts  power  to  compel  such  an  exami- 
nation, the  statute  would  be  unconstitutional,  and  much  is  said 
in  those  decisions  about  the  sacredness  and  immunity  of  the 
person.  It  seems  difficult,  however,  to  understand  why  such 
statutes  should  be  considered  as  differing  in  any  respect  from 
statutes  permitting  orders  for  the  examination  of  witnesses  and 
parties  before  trial,  or  for  the  discovery  and  inspection  of  books 
and  papers,  and  the  like,  which  statutes  have  been  enacted  for 
many  years  and  have  never  been  held  to  be  unconstitutional. 
Surely  an  honest  suitor  having  a  just  claim  for  damages  for 
personal  injuries  would  not  object  to  such  an  examination,  be- 
cause the  result  would  often  strengthen  his  case,  while  a  dis- 
honest suitor  having  a  false  and  unmeritorious  claim  ought 
to  be  exposed  and  have  his  false  claims  defeated,  in  the  inter- 

'  See  U.  P.  E.  R.  Co.  v.  Botsford,  tide  on  "When  Medical  Examina- 
141  U.  8.,  350  ;  McQuiggan  v.  D.,  tion  of  Living  Human  Body  is  Re- 
L.  &W.  R.  R.  Co.,  129  N.  Y.,  50;  quired  or  Permitted  in  Courts  of 
Roberts  v.  O.  &  L.  C.  R.  Co.,  39  Law,"  vol.  .,  p.  of  this  treat- 
Hun,  154,  and  cases  cited.  See  ise. 
this  subject  fully  discussed  in  ar- 
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ests  of  justice  and  truth.  On  the  other  hand,  a  suitor  who  was 
honestly  mistaken  in  his  belief  that  he  had  been  disfigured  or 
injured  by  an  act  of  malpractice  might  often  discover  his  mis- 
take, and  be  saved  the  annoyance  and  expense  of  defeat  after 
a  trial  in  open  court. 

Some  of  the  most  frequent  cases  of  alleged  malpractice, 
brought  before  the  courts,  are  those  in  which  it  is  claimed  that 
a  fractured  limb  has  been  improperly  set,  with  the  result  that 
it  becomes  crooked  or  shortened ;  when  the  fact  is,  as  is  con- 
clusively shown  by  Prof.  Frank  H.  Hamilton  in  a  paper  pub- 
lished by  him  many  years  ago,  and  quoted  with  approval  by 
Professor  J^lwell,  in  his  work  on  Malpractice,  etc.,  that  the 
percentage  of  cases,  in  certain  kinds  of  fractures,  in  which  per- 
fect results  are  obtained  by  even  the  most  eminent  surgeons, 
is  very  small.  In  such  cases  as  these  the  true  state  of  affairs 
might  often  be  disclosed  by  careful  inspection  prior  to  the  trial. 
On  the  whole  more  good  than  harm  would  seem  to  be  the 
probable  outcome  of  permitting  such  examinations,  in  mal- 
practice cases,  if  not  in  all  cases  of  alleged  personal  injuries. 

Evidence  in  Malpractice  Cases. — The  prevailing  trial 
practice  in  malpractice  cases  is  to  prove  the  condition  of  the 
patient  prior  to  the  employment  of  defendant  and  at  the  time 
the  treatment  in  question  began,  the  methods  of  treatment 
adopted,  and  instructions  given,  and  the  condition  of  the  patient 
during  and  after  such  treatment,  and  then  to  place  other  phy- 
sicians on  the  witness-stand,  and  put  to  them  hypothetical 
questions  involving  the  facts  as  established  by  the  evidence, 
and  calling  upon  them  to  state  whether  the  method  of  treat- 
ment adopted  indicated  proper  skill  and  care,  or  even  the  usual 
and  recognized  methods  of  the  profession.' 

In  some  States  evidence  of  the  general  reputation  of  the  de- 
fendant for  skilfulness  or  the  contrary  is  held  admissible.  In 
other  States  such  evidence  is  held  inadmissible  (see  Vol.  XIV. , 
Am.  and  Eng.  Encyclopaedia  of  Law,  p.  83,  and  cases  collected 
in  Note  6) . 

Contributory  Negligence. — In  conclusion  it  should  be 

stated  that  the  patient  is  bound  to  follow  obediently  all  proper 

directions  given  him  by  his  physician  or  surgeon,  as  to  his 

diet,  mode  of  life,  time  of  taking  and  quantity  of  medicine  to 

'  Olmstead  v.  Gere,  100  Pa.  St. ,  137 ;  Carpenter  v.  Blake,  supra. 
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be  taken,  or  the  care  of  a  diseased  or  injured  member.  Any 
disobedience  of  such  directions  which  contributes  to  prevent 
a  recovery  will  bar  him  from  his  right  of  action  for  malprac- 
tice, even  though  the  medical  man  may  have  been  somewhat 
negligent.' 

'  This  subject  has  been  recently  in  thai  case  leaving  the  hospital 

considered  in  Richards  v.  Willard,  with  a  broken  leg  only  partly  healed, 

176  Pa.  St. ,   181 ;  and  it  was  held  the  patient  cannot  recover.     And 

that  if  the  injuries   were  attribu-  see  also  Pike  v.  Honsinger,  155  N. 

table  to  negligent  act  of  the  patient,  Y. ,  201  supra. 
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PHYSICIAN. 

PRIVILEGED   COMMUlSriCATIOirS. 

Communications  between  patient  and  physician  may  be- 
come pertinent  to  matters  under  investigation  in  judicial  tri- 
bunals. They  are  sometimes,  nevertheless,  excluded  by  law 
from  disclosure  in  evidence ;  they  are  then  termed  privileged 
communications.  When  such  a  disclosure  is  forbidden  it  is 
stated  t-o  be  for  reasons  of  public  policy,'  "because  greater  mis- 
chiefs would  probably  result  from  requiring  or  permitting  its 
admission,  than  from  wholly  rejecting  it." 

EVIDENCE  OF  COMMUNICATIONS  BETWEEN  PATIENT  AND 
PHYSICIAN  UNDEK.  THE  RULES  OF  COMMON  LAW. 

Although  the  common  law  required  an  inviolable  secrecy  to 
be  observed  by  attorneys  with  reference  to  the  communications 
which  they  had  received  from  their  clients,^  still  protection  from 
disclosure  in  evidence  in  a  court  of  justice  was  not  extended  to 
communications  between  a  patient  and  his  medical  adviser.^ 

'Greenleaf  Ev.,  s.  236;  Taylor  that  are  usually  cited  as  authority 
Ev.,  s.  908;  Bouvier's  Law  Diction-  for  the  English  rule:  Annesley  v. 
ary,  p.  363  ;  Am.  and  Eng.  Enc.  of  Earl  of  Anglesea  (1743),  18  How. 
Law,  1st  ed.,  vol.  19,  p.  133;  Cod§  St.  Tr.,  1,139;  Duchess  of  King- 
Civ.  Pro.  Cal.,  s.  1881 ;  Mills'  Ann.  ston's  case  (1776),  20  How.  St.  Tr., 
Stats,  of  Col.,  1891,  s.  4,834;  Rev.  355  (cf.  p.  572,  p.  585,  p.  586,  p. 
Stats.  Idaho,  1887,  s.  5,958;  Gen.  613);  Wilson  v.  Ea8tair(1791),  4 
Stats.  Minn.,  1891,  s.  5,094;  Comp.  Term  R.  (Durnford  &  East),  753; 
Stats.  Mont.,  1887,  s.  650  ;  Gen.  Laws  Rex  v.  Gibbons  (1833),  1  C.  &  P., 
Ore.,  1893,  s.  713;  Comp.  Laws  97  ;  Broad  v.  Pitt  (1838),  3  C.  &  P., 
Utah,  1888,  s.  3,877.  518;  Greenough  u  Gaskell  (1833),  1 

2  Taylor  Ev.,  s.  911 ;  Stephen,  Dig.  My.  &  K.,  98.     See  also  Wheeler  v. 

ofEv.,  art.   115 ;  Greenleaf  Ev.,  s.  Le    Marchant,    50  L.    J.    Oh.,    795 

237.  (1880). 

"The  successive  efforts  made  to  1  Phillips  Ev.,    p.   136;  Starkie 

■extend  protection   by  judicial  rul-  Ev.,   p.  40;    Wharton  Ev.,  s.  606; 

ing    to    communications    between  Greenleaf  Ev. ,   sees.  248,  237,  239 ; 

patient  and  physician  will  appear  Taylor  Ev.,  s.  916;  Stephen,  Dig. 

from   a  consideration  of  the  cases  of  Ev,,    art.    115;    Rogers'   Expert 
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Reasons  for  the  Distinction  at  Common  Law  between 
Communications  to  Legal  and  Medical  Advisers.— It  does 
not  clearly  appear,  in  any  of  the  cases  usually  cited  as  au- 
thority, why  the  distinction  is  made  between  legal  and  medical 
advisers,  but  it  is  apparent  that  the  privilege  does  not  rest  upon 
considerations  of  honor  nor  of  confidence,'  nor  even  upon  the 
urgency  of  the  situation  under  which  the  communication  is 
made;  for  disclosures  are  made  to  a  physician  frequently  to 
save  life,  or  to  a  priest  for  reasons  of  very  solemn  import,  while 
those  made  to  an  attorney  insure  at  most  protection  from  tem- 
poral annoyance.  The  privilege  of  attorneys  seems  to  be 
founded  upon  considerations  of  public  policy  in  the  administra- 
tion of  justice  in  the  courts ;  attorneys  are  a  part  of  the  sj'stem, 


Testimony,  s.  45  ;  Reynolds'  Theory 
of  Evidence,  s.  86  ;  3  Rice  Evidence, 
8.  209. 

It  is  to  be  noted  that  none  of  the 
cases  which  are  cited  as  authority 
for  the  common-law  rule  as  usually 
stated  are  really  precedents  to  that 
extent.  The  cases  of  tlie  Duchess  of 
Kingston  (supra) ;  Lord  William 
Russell  (9  How.  St.  Tr.,  603);  Dr. 
Ratcliflf  (9  How.  St.  Tr.,  583);  Earl 
Ferrers  (19  How.  St.  Tr.,  886),  and 
Rex  V.  Gibbons  (supra),  were  all 
criminal  prosecutions ;  and  in  An- 
nesley  v.  Anglesea,  Wilson  v.  Ras- 
tall.  Broad  v.  Pitt,  and  Greenough 
V.  Gaskell  (supra),  which  were  civil 
causes,  the  question  of  the  privilege 
of  a  medical  man  was  not  really 
in  dispute.  It  is  well  settled  that 
communications  between  attorney 
and  client  are  privileged,  and  yet 
Judge  Pitt  Taylor  expresses  some 
doubt  whether  the  protection  can- 
not be  removed  without  the  client's 
consent  in  cases  where  the  interests 
of  criminal  justice  require  the  pro- 
duction of  the  evidence  (Taylor  Ev. , 
s.  939).  This  intimation  of  a  dis- 
tinction between  criminal  and  civil 
actions,  even  in  the  case  of  attor- 
neys, suggests  the  possibility  of  a 
difference  between  those  two  classes 
of  actions  in  the  case  of  medical 
men.  The  cases  cited  establish  au- 
thoritatively that  in  criminal  pros- 
ecutions, at  common  law,  confi- 
dential communications  between 
patient  and  medical  man  are  not 
privileged;  but  in  civil  causes,  the 


opinions  of  the  eminent  judges 
seem  to  be  obiter  dicta.  It  is,  how- 
ever, established  by  other  decisions 
that  mere  confidential  relations  do 
not  prevent  the  disclosure  of  com- 
munications. (For  the  case  of  fcanfc- 
ers,  see  Loyd  v.  Freshfield,  2  0.  & 
P. ,  325 ;  managers,  Anderson  v. 
British  Banl^  of  Columbia,  45  L.  J. 
Ch.,  449  ;  clerks,  Lee  v.  Burrell,  3 
Camp.,  387  ;  Webb  v.  Smith,  1  C.  & 
P.,  387;  stewards,  Vaillant  u.  Dode- 
mead,  3  Atk.,  534;  Earl  of  Fal- 
mouth V.  Moss,  11  Price,  455 ;  Pur- 
suivant of  Herald's  College,  Slade 
V.  Tucker,  49 L.  J.  Ch.,  644 ;  maswis 
and  members  of  secret  societies, 
Owens  u  Frank,  7Wyo.,  457  (.1898); 
solicitor  of  patents,  Brungger  v. 
Smith,  49  Fed.  Rep.,  124  (Circuit 
Court  of  U.  S.  Dist.  of  Mass.,  1893).; 
bank  examiner.  Cox  v.  Montague, 
78  Fed.  Rep. ,  845 (U.  S.  C.  C.  A,  6th 
Cir. ,  1897) ;  letter  carrier.  Smith  v. 
Smith,  45  Atl.Rep.,  848 (Del.  Super., 
1899). 

The  opinions  of  so  many  eminent 
men,  though  strictly  speaking  obiter 
dicta,  together  with  the  uniform 
statements  of  text-writers  hased 
upon  thera ,  leave  no  room  for  reason- 
able doubt  that  independent  of  stat- 
ute, in  civil  as  well  as  criminal 
causes,  communications  between 
patient  and  medical  adviser  are  not 
entitled  to  protection  from  disclos- 
ure in  evidence. 

'  See  Duchess  of  Kingston's  case 
(supra,  p.  91,  note  3)  'cf.  ib.,  pp- 
573,  585,  586,  613). 
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as  are  grand  jurors,  petit  jurors,  and  judges,'  and  even  arbi- 
trators;" but  physicians  are  no  part  of  that  system,  and  a  dis- 
closure of  confidences  made  to  them  in  no  way  tends  to  weaken 
the  system  or  render  it  ineffectual,  while  the  compulsory  ex- 
amination of  lawyers  would  tend  to  the  suppression  of  the  truth 
in  litigation  by  discouraging  confidence  between  attorney  and 
client.  This,  perhaps,  can  be  assigned  as  the  reason  for  the 
distinction ;  a  distinction  which  does  not  differentiate  lawyers 
from  physicians,  but  agents  in  the  administration  of  justice 
from  all  others.' 

Criticism  of  the  Common-Law  Rule. — Though  the  privi- 
lege of  attorneys  was  adopted  to  enforce  respect  for  the  law  as 
securing  the  rights  of  persons  entitled  to  its  protection,  by  es- 
tablishing inviolable  confidence  between  them  and  the  officer 
who  represents  them  in  their  dealings  in  the  law,  and  though  it 
was  not  the  purpose  of  the  law  to  enforce  sentiment  or  to  elevate 
one  profession  above  another,  the  sentimental  idea  did  not  suf- 
fer neglect  for  the  want  of  advocates.  Justice  BuUer  lamented 
the  narrowness  of  the  common-law  rule,'  and  Mr.  Best  has 
criticised  it  as  harsh  in  itself,  of  questionable  policj',  and  at 
variance  with  the  practice  in  France  and  the  statute  law  in 
some  of  the  United  States  of  America. ' 

'  Greenleaf  Ev. ,    sees.    249,    252,  tion  specified  in  this  section  (2  R. 

352a.  S.,  p.  406,  s.  73)  was  not  privileged. 

'^  Greenleaf  Ev. ,  8.  249.  Mr.   Phillips    expressed    the    same 

'  See  Barnes  v.  Harris,  7  Gush. ,  sentiments  in  his  treatise  on  Evi- 

576  ;   Hatton  v.   Robinson,  4  Pick,  dence,  p.  104.    The  ground  on  which 

422.     See  also  historical  review  of  communications  to  counsel  are  priv- 

the  attorney's  privilege  and  the  rea-  ileged  is  the  supposed  necessity  of 

sons  for  it,  by  Judge  Selden,  in  Ro-  a  full  knowledge  of  the  facts,   to 

chaster  City  Bank  v.    Suydam,    5  advise  correctly,  and  to  prepare  for 

How.  Pr.  (N.  Y.),  254,  and  in  Whit-  the  proper  defence  or  prosecution  of 

ing  u.  Barney,  30  N.  Y.,  330.  a  suit.     But  surely  the  necessity  of 

■*  Wilson  V.  Rastall,  4  Term  R. ,  consulting  a  medical  adviser,  when 

753.  life  itself  may  be  in  jeopardy,  is  still 

^  Best,  Prin.  of  Ev. ,  s.  583.  stronger.   And  unless  such  consulta- 

The    revisers    of  the  New  York  tions  are  privileged,  men  wiU  be  in- 

Statutes  in  1828  in  their  report  (5  ciden  tally  punished  by  being  obliged 

N.  Y.   Stats,  at  Large,   edited    by  to  suffer  the  consequences  of  injuries 

John  W.  Edmonds,  2d  ed. ,  p.  726)  without  relief  from  the  medical  art, 

stated  as  their  reason  for  suggesting  and  without  conviction  of  any  of- 

a  statutory  privilege  for  communi-  fence.     Besides,  in  such  cases,  dur- 

cations  between  physician  and  pa-  ing  the  struggle  between  legal  duty 

tient,  that  "  in  4  Term  Rep. ,  580,  on  the  one  hand  and  professional 

Buller,  J.  (to  whom  no  one  will  at-  honor  on  the  other,  the  latter,  aided 

tribute  a  disposition  to  relax  the  by  a  strong  sense  of  the  injustice 

rules  of  evidence),  said  it  was  '  much  and  inhumanity  of  the  rule,  will  in 

to  be  lamented  '  that  the  informa-  most  cases  furnish  a  temptation  to 
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THE    RULE    IN    THE   UNITED    STATES    CONCERNING    EVI- 
DENCE  OF  COMMUNICATIONS   BETWEEN  PATIENTS 
AND  PHYSICIANS. 

It  is  to  be  assumed,  in  the  absence  of  statutes  varying  the 
rule,  and  of  decisions  to  the  contrary,  in  the  several  States  of 
the  United  States,  that  in  those  States  which  derived  their  law 
from  England  the  same  rule  of  evidence  obtains  as  that  above 
enunciated.  But  many  of  the  legislatures  have  by  statute  ex- 
tended the  privilege  of  secrecy  to  communications  between 
patients  and  their  physicians,  as  well  as  to  other  specified  con- 
fidential communications  which  it  does  not  fall  within  the  scope 
of  this,  work  to  discuss. 

States  and  Territories  in  which  there  are  No  Statutes 
Restricting  Evidence  of  Communications  to  Physicians. — 
The  following  States  and  Territories  have  no  statute  restricting 
the  nature  of  the  disclosures  which  a  physician  may  be  com- 
pelled to  make  in  a  court  of  justice:  Alabama,  Connecticut," 
Delaware,  Florida,  Georgia,  Illinois,  Kentucky,  Louisiana," 
Maine,  Maryland,  Massachusetts,  Mississippi,  New  Hamp- 
shire, New  Jersey,  New  Mexico,  Ehodd  Island,  South  Carohna, 
Tennessee,  Texas,  Vermont,  Virginia,  and  West  Virginia."' ' 

the  perversion    or  concealment  of  however  (1903)  passed  any  law  in 

truth,  too  strong  for  human  resist-  compliance  with  this  provision, 

ance.     In  every  view  that  may  be  '  "While  the  statement  concerning 

taken  of  the  policy,  justice  or  hu-  West  Virginia  is  true  so  far  as  itre- 

manity  of  the  rule  as  it  exists,  its  spects  any  statute  restricting  gener- 

relaxation  seems  highly  expedient."  ally  disclosures  by  physicians,  there 

These  or  similar  reasons  have  pre-  is  a  statute  restricting  in  a  special 

vailed  in  many  States  and  Territo-  manner  the  disclosures  of  a  physi- 

ries  to  bring  about  a  statutory  re-  cian  where  he  is  sued  for  causing 

striction  on  disclosures.  a  death  by  wrongful  act,  neglect  or 

The  unexpected  effect  of  adopting  default.     In  such  case  the  physician 

the  rule  of  exclusion  advocated  by  sued  is  empowered  to  give  evidence, 

the  revisers  in  New  York  is  illus-  but  it  is  limited  to  the  medicine  or 

trated  by  the  cases  cited  under  the  treatment  given  to  the  deceased  or 

head, "  The  result  of  the  legislation, "  the  operation  performed,  but  he  can- 

mfra,  p.  169.  not  give  evidence  of  any  conversa- 

'SeeStephens'Dig.  Law  Ev.  with  tion  had  with  the  deceased.    Laws 

Beers'  Conn,  notes,  p.  304  (1901).  W.  Va.,  1897,  c.  44.     Code  W.  Va., 

''Const,    of  La.,   1898,    Art.   397.  1899,  c.  ISO,  s.  33,  see  in/m,  p.  113. 

provides:   "The  General  Assembly  ■>  The  following  cases  show  or  tend 

shall  provide  .  .  .  protecting  confl-  to  show  that  the  English  rule  is  in 

dential   communications    made  to  operation  in  Connecticut,  Kentucky, 

medical  men  by  their  patients  while  Maine,     Maryland,     Massachusetts, 

under  professional   treatment    and  New  Jersey,    South  Carolina,  Ten- 

for  the  purpose  of  such  treatment."  nessee,  Texas,  Vermont,  and  West 

The    general    assembly  has  not,  Virginia :  Wilson  v.  Town  of  Gran- 
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States  and  Territories  in  which  there  are  Restrictive 
Statutes. — The  following  States  and  Territories  have  statutes 
restricting  disclosures  by  physicians :  Alaska,  Arizona,  Arkan- 
sas, California,  Colorado,  District  of  Columbia,  Hawaii,  Idaho, 
Indiana,  Indian  Territory,  Iowa,  Kansas,  Michigan,  Minne- 
sota, Missouri,  Montana,  Nebraska,  Nevada,  New  York,  North 
Carolina,  North  Dakota,  Ohio,  Oklahoma,  Oregon,  Pennsyl- 
vania, South  Dakota,  Utah,  Washington,  Wisconsin,  and 
Wyoming.' 


by,  47  Conn.,  59;  Omberg  v.  U.  S. 
Mut.  Ace.  Assn.,  101  Ky.,  303; 
Fayette  v.  Chesterville,  77  Me.,  28  ; 
Hall  V.  Perry,  87  Me. ,  569  ;  Weems 
V.  Weems,  19  Md.,  334;  Frush  v. 
Green,  86  Md.,  494;  Morrissey  v. 
Ingham,  111  Mass.,  63;  Barber  v. 
Merrlam,  11  Allen,  323  ;  Castner  v. 
Sliker,  4  Vr. ,  95  ;  Sulll-ran  v.  Lati- 
mer, 88  S.  C. ,  158  ;  Home  v.  McEae, 
53  S.  C,  51;  Steagald  v.  State, 
3  S.  W.  Eep.,  771 ;  Jones  v.  White, 
11  Hum  (Tenn.),  368 ;  Gulf,  Gol.  & 
Santa  F6  Ey.  Co.  v.  Brown,  16  Tex. 
Civ.  App.,  93;  Wetherbee  v.  Weth- 
erbee,  38  Vt.,  454 ;  Jarrett  v.  Jarrett, 
11  W.  Va.,  584;  State  v.  Hull,  45 
W.  Va. ,  767.  For  the  common-law 
rule  in  the  States  where  statutes  are 
now  in  force,  see  People  ■«.  Lane,  101 
Cal.,  513;  People  v.  West,  106  Cal., 
89 ;  Head  Camp,  Woodmen  of  the 
Worlds.  Loeher  (Col.),  68  Pac.  E., 
136;  Springer  v.  Byram,  137  Ind., 
15 ;  Prader  v.  Accident  Association, 
95  Iowa,  149  ;  Winters  v.  Winters, 
103  Iowa,  53;  State  v.  Grinnell 
(Iowa),  88  N.  W.  E. ,  343 ;  Campau  v. 
North,  39  Mich.,  606;  Peoples.  De 
France,  104  Mich.,  563;  Territory 
V.  Corbett,  3  Mont.,  50;  Pierson  «. 
People,  79  N.  Y.,  434 ;  Edington  v. 
Mtua,  L.  I.  Co.,  77  N.  Y. ,  564  ;  Buf- 
falo Loan  Tr.  &  8.  D.  Co.  V.  Knights 
Templar,  etc.,  136 N.  Y.,  450 ;  Fuller 
u.  Knights  Pythias,  139  N.  C,  318, 
40  8.  E.  E.,  65;  Munz  v.  Salt  Lake 
City  E.  E.  Co.  (Utah),  70  Pac.  E., 
853;  Boyle  v.  N.  W,  M.  E.  Assn., 
95  Wis.,  313.  In  Alabama,  though 
a  physician's  testimony  is  not  gen- 
erally privileged,  it  may  be  inad- 
missible when  it  relates  to  trans- 
actions with  the  deceased  patient. 
See  Davis  u  Tarver,  65  Ala. ,  98. 
'  Carter's    Ann.    Codes,     Alaska, 


1900,  B.  1,038,  Act  of  Congress,  June 
6,  1900,  U.  8.  Stat,  at  Large,  Vol. 
31,  p.  331  et  seq.  ;  Rev.  Stat.  Ari- 
zona, 1901,  s.  3,535  ;  Sandels&  Hill's 
Dig.  Stat.  Ark.,  1894,  s.  3,919  as 
amended  Laws  1899,  c.  31 ;  Code 
Civ.  Pro.  Cal.,  s.  1.881  as  amended 
Mar.  8,  1901;  Mills'  Ann.  Stats. 
Col.,  1891,  sees.  4,834,  4,835;  Code 
District  of  Columbia  approved  Mar. 
3,  1901,  s.  1,073  ;  Ballou's Civil  Laws 
Hawaiian  Islands,  1897,  s.  1,418, 
and  Eesolution  of  IT.  S.  Congress 
No.  55  of  1898,  continuing  muni- 
cipal legislation  in  Hawaii,  30  U.  8. 
Stats,  at  Large,  p.  750 ;  Code  Civ. 
Pro.  Idaho,  1901,  s.  4,406;  Burns' 
Ind.  Stat.  1901,  s.  505;  Horner's 
Ann.  Stats.  Ind.,  1901,  s.  497;  Act 
of  May  2d,  1890,  U.  8.  Stats,  at 
Large,  c.  183,  making  the  laws  of 
evidence  of  Arkansas  applicable  to 
Indian  Territory ;  Carter's  Laws  of 
Indian  Territory,  s.  1,977,  see  Act 
of  Congress,  Mar.  1,  1895,  respect- 
ing Grim.  Pro.  in  Indian  Territory ; 
Code  Iowa,  1897,  s.  4,608;  Code 
Civ.  Pro.  Kan.,  s.  333;  Gen.  Stats. 
Kan.,  1901,  s.  4,771;  Compiled 
Laws  Mich-.,  1897,  s.  10,181;  Gen. 
Stats.  Minn.,  1894,  s.  5,663;  R.  S. 
Mo.,  1899,  8.  4.659;  Code  Civ.  Pro. 
Montana  (1895),  s.  3,163;  Code  of 
Civ.  Pro.  Neb.,  sees.  333,  334,  Com- 
piled Stats.  Nebraska,  1901,  s.  5,907, 
5,908;  Cutting's  Compiled  Stats. 
Nev.,  1900,  s.  3,479;  Code  Civ.  Pro. 
N.  Y.,  sees.  834,  836,  as  amended 
by  Laws  1893,  c.  395,  1899,  c.  53 ; 
Laws  of  N.  C,  Act  of  1885,  c. 
159,  Jerome's  N.  C.  Cr.  C.  and  Dig. 
1899,  s.  497;  Eev.  Codes  N.  Dak., 
1899,  s.  5,703,  5,704;  Bates'  Ohio 
Stats.,  1902,  s.  5,241 ;  Stats,  of  Okla., 
1893,  s.  4,218  ;  Bellinger  &  Cotton's 
Codes  and  Stats.,  Ore.,   1902,  sees. 
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The  Rule  in  Federal  Courts. — In  trials  at  common  law 
in  the  courts  of  the  United  States,  the  laws  of  the  several 
States,  except  where  the  Constitution,  treaties,  or  statutes  of 
the  United  States  otherwise  require  or  provide,  are  regarded  as 
rules  of  decision.'  Section  858  of  the  Eevised  Statutes  of  the 
United  States  prescribes  rules  with  reference  to  competency 
notwithstanding  color  and  interest  of  witnesses,  and  in  actions 
by  or  against  executors,  administrators,  or  guardians,  and  then 
provides  that "  in  all  other  respects  the  laws  of  the  State  in  which 
the  court  is  held  shall  be  the  rules  of  decision  as  to  the  compe- 
tency of  witnesses  in  the  courts  of  the  United  States  in  trials 
at  common  laiv,  and  in  equity  and  admiralty. "  Accordingly 
it  has  been  held  by  the  Supreme  Court  of  the  United  States 
that  in  an  action  in  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  New  York,  on  a  policy  of  life  insur- 
ance, the  evidence  of  a  physician,  inadmissible  under  Section 
834  of  the  New  York- Code  of  Civil  Procedure,  was  properly  ex- 
cluded. "  And  the  construction  put  upon  the  law  by  the  high- 
est Court  of  the  State  in  application  to  a  state  of  facts  alleged 
to  constitute  a  waiver  has  been  accepted  by  a  federal  Court 
in  that  State  as  binding  upon  it.'  But  in  criminal  prosecu- 
tions in  United  States  Courts,  the  privilege  secured  by  State 
statute  does  not  avail.*  The  Act  of  Congress  establishing  the 
restrictive  law  for  the  District  of  Columbia  provides  that  in 
the  Courts  of  the  District  of  Columbia  no  physician  or  surgeon 
shall  be  permitted,  without  the  consent  of  the  person  afflicted, 
or  of  his  legal  representative,  to  disclose  any  information,  con- 

724,   725;    Laws  Penn.,   1895,    No.  expert  opinions  as  to  sanity  or  in- 

117:     Ann.     South     Dak.     Stats.,  sanity  will  be  found  in  30  L.  R.  A., 

1901,    s.    6,544,    6,545;   Rev.  Stats.  306  n. 

Utah,    1898,    s.    3,414;    Ballinger's  ■  Rev.  Stats.  U.  S. ,  b.  731. 

Ann.     Codes    and    Stats.,    Wash.,  ^Conn.    Mut.    Life    Ins.    Co.   v. 

1897,    s.    5,994;    Wis.    Stats.   1898,  Union  Trust  Co.,    112  U.  S.,  250. 

s.  4,075  ;  R.  S.  Wyo. ,  1899,  s.  3, 682.  See  also  Dreier  v.  Continental  L.  I. 

For  the    chronological    order    and  Co.,  24  Fed.  Rep.,  670  ;  Adrevenou 

the  date  of  the  passage  of  the  ear-  Mutual  Res.  Fund  L.  I.  Co.,  84  Fed. 

lier    of    these    laws,    see    note    to  Rep. ,  870 ;   Mutual  Ben.  L.  I.  Co.  v. 

Gartside  v.  Connecticut  Mutual  L.  Robison,  58  Fed.  Rep.,  723  (U.  S. 

I.  Co.,  76  Mo.,  446.     Notes  on  the  C.  C.  A.,  8th  Ct.,  1893). 

judicial  interpretation  of  the  New  » Metropolitan  St.  Ry.  Co.  «.  Jac- 

York  statute  will  be  found  in  2  N.  obi,  112  Fed.  R.,  934  (U.  S.  C.  C.  A. 

Y.  Annotated  Cases  77,  393  ;  28  Ab-  2d  Cir. ,  1901). 

bott's  New  Cases,  55  ;  7  N.  Y.  Crim-  *  Logan  v.  United  States,  144  TJ. 

inal  Reports,   295.     A  note  on  the  S.,  363;  United  States  v.  Reid,  13 

statutes  of  the  several  States  and  How.,  361. 

their  interpretation  with  respect  to 
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fidential  in  its  nature,  which  he  shall  have  acquired  in  attend- 
ing a  patient  in  a  professional  capacity  and  which  was  neces- 
sary to  enable  him  to  act  in  that  capacity,  whether  such  in- 
formation shall  have  been  obtained  from  the  patient  or  from 
his  family  or  from  the  person  or  persons  in  charge  of  him; 
but  the  Act  does  not  apply  to  evidence  in  criminal  cases  where 
the  accused  is  charged  with  causing  the  death  of  or  inflicting 
injuries  upon  a  human  being  and  the  disclosure  shall  be  re- 
quired in  the  interests  of  public  justice. 

The  several  territorial  statutes  apply  to  proceedings  in  the 
Courts  of  the  United  States  in  the  territories  respectively ;  these 
will  be  treated  in  their  order  in  the  subsequent  parts  of  this 
article. 

THE  STATUTES  OP  THE  SEVERAL  STATES  AND  TERRI- 
TORIES RESTRICTING  EVIDENCE  OF  DISCLOSURES  TO 
PHYSICIANS. 

As  the  effect  of  these  statutes  depends  largely  upon  their 
language,  the  construction  put  upon  the  law  in  one  State  is 
chiefly  serviceable  in  interpreting  that  of  another  State  in  those 
particulars  where  the  two  are  similar. 

Statutory  Declarations  of  Policy. — A  comparative  view 
of  the  several  laws  shows  that  in  the  following  States  there  are 
declarations  of  policy  prefixed  to  the  prohibition  of  disclosures, 
which  show  the  reason  of  the  enactment,  namely :  California, 
Colorado,  Idaho,  Minnesota,  Montana,  North  Dakota,  Oregon, 
South  Dakota,  and  Utah.'  The  declaration  is  to  the  effect  that 
there  are  particular  relations  in  which  it  is  the  policy  of  the  law 
to  encourage  confidence  and  to  preserve  it  inviolate,  and  that 
therefore  the  prohibition  of  the  statute  is  adopted.'' 

Analysis  of  the  Language  of  the  Statutes. 

The  common  purpose  of  the  statutes  is  to  restrict  the  rule 
compelling  disclosures,  so  as  to  protect  with  the  cloak  of  se- 
crecy, communications  with  a  physician  in  his  professional 
capacity;  but  the  limit  to  which  the  protection  is  extended  dif- 
fers in  the  various  States  and  Territories.      An  analytic  com- 

'  See   references   to   the    several      cerned  do   not  desire  suppression, 
statutes  in  note  1  on  p.  93.  Eailroad  V- Martin,  41  Mich  .  671 ; 

i^But  the  public  has  no  interest  in      Cramer  v.  Hurt,  154  Mo.,  113,  55  b. 
suppression  where  the  persons  con-      W.  R. ,  258. 
7 
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parison  of  the  statutes  tends  to  show  how  far  the  interpretation 
of  one  is  useful  in  construing  another. 

I.  Nature  of  the  Action.— In  Alaska,  California,  Hawaii, 
Idaho,  Minnesota,  Montana,  Oregon,  Pennsylvania,  South  Da- 
kota, Utah,  and  Washington  the  statutes  apply  only  to  testi- 
mony in  civil  actions  ("or  proceedings,"  in  Alaska;  "action, 
suit,  or  proceeding,"  in  Oregon).'  In  California  the  restrictive 
rule  does  not  apply  in  an  action  between  a  physician  or  surgeon 
and  his  patient  in  which  the  treatment  of  the  patient  by  the 
physician  or  surgeon  is  in  issue.  And  in  an  action  under  s. 
376  or  377  a  physician  or  surgeon  is  competent  to  testify  as  to 
the  cause  of  death  of  the  deceased.^  In  Indiana,  North  Dakota, 
and  Oklahoma  the  provision  is  found  in  the  Code  of  Civil 
Procedure.  But  in  these  two  States  and  this  Territory  the 
rules  of  evidence  in  civil  cases  are  made  the  rules  for  criminal 
procedure."  The  restrictive  statute  in  Kansas  is  part  of  the 
Code  of  Civil  Procedure,  but  it  seems  to  be  extended  to  criroi-. 
nal  procedure  by  a  general  provision  in  the  Code  of  Crimi- 
nal Procedure."  In  Michigan  the  statute  is  found  under  the 
title  "  Of  Proceedings  in  Civil  Actions."  '  In  Nebraska  the  re- 
strictive statute  is  found  in  the  Code  of  Civil  Procedure.  In 
Nevada,  in  an  act  to  regulate  proceedings  in  civil  cases.  In 
Ohio  the  statute  is  found  in  that  division  of  the  codified  laws  of 
the  state  entitled  "Procedure  in  the  Courts  of  Common  Pleas 
and  Superior  Courts  and  in  Circuit  Courts  on  Appeal."'    In 

I  See  Freelv.  Market  St.  Cable  Ry.  Ind.,   1901,   s.   1,796.     Rev.   Codes 

Co.,  81  Pac.  Rep.,  730  (Supr.  Ct.,  North  Dak.,   1899,  e.  8,192;   Stats. 

Cal.);  s.  c,  97  Cal.,  40;  People  v.  Oklahoma,  1893,  s.  5,207. 

Lane,  101  Cal.,  513  (1894)  ;  People  ■'Gen'l.  Stats.  Kan.,  1899,  s.  5,459, 

V.   West,   106  Cal.,   89    (1895).     In  c/.  s.  5,465. 

Idaho  the  rules  of  evidence  in  civil  *  In  a  recent  criminal  prosecution 
actions  are  applicable  also  to  crimi-  it  was  invoked,  in  respect  to  a  den- 
nal  actions  except  as  otherwise  pro-  tist,  and  the  court  held  the  statute 
vided  in  this  Code.  Idaho  Penal  inapplicable  because  a  dentist  was 
Code,  1901,  s.  5,457;  see  State  v.  not  a  physician  or  surgeon.  People 
McCoy,  15  Utah,  136  (1897),  for  in-  v.  De  France,  104  Mich.,  563  (1895). 
dication  that  physician's  testimony  ^  Under  title  "Criminal  Proced- 
is  not  privileged  in  criminal  causes ;  ure  "  it  is  provided  that,  exce{)t  as 
see  infra,  p.  107,  title,  Criminal  otherwise  provided,  the  provisions 
Actions  and  Evidence  of  Crime  in  of  the  Code  of  Civil  Procedure  re- 
Civil  Actions.  lative  to  compelling  the  testimony 

"  Cal.   Code  Civ.   Pro.  s.  1881,  as  of  witnesses  and  their  examination 

amend.  March  8,  1901,  to  take  efifect  shall  extend  to  criminal  cases,  so 

July  1,  1901.  far  as  in  their  nature  applicable. 

'Thornton's     Indiana    Statutes,  Bates'  Ann.   Ohio  Stats.,   1903,  s. 

1897,  8.  1,887 ;  Horner's  Ann.  Stats.  7,289. 
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Oregon  it  is  found  in  the  Code  of  Civil  Procedure,  but  the 
Criminal  Code  adopts  the  law  of  evidence  in  civil  actions 
except  as  otherwise  provided.'  In  South  Dakota  the  rules  of 
evidence  in  civil  causes  are  made  the  rules  in  criminal  pro- 
cedure." In  Washington  it  is  provided  by  statute  that  no  reg- 
ular physicians  or  surgeons  shall  be  protected  from  testifying 
in  criminal  prosecutions  as  to  information  received  from  any 
defendant  by  virtue  of  their  profession  and  character.'  In 
West  Virginia  the  prohibition  is  limited  to  actions  against  a 
physician  for  causing  death  by  wrongful  act,  negligence  or 
default."  In  Wisconsin  the  statute  is  found  under  the  title: 
"Provisions  common  to  actions  and  proceedings  in  all  courts," 
but  this  title  is  in  a  part  of  the  statutes  entitled  "Courts 
and  Judicial  Officers  and  Actions  and  Proceedings  in  Civil 
Matters."  In  Wyoming  the  statute  is  placed  in  Division  3  of 
the  Revised  Statutes  entitled  "  Courts  of  Justice  and  Civil 
Procedure."  By  a  subsequent  section  respecting  Criminal  Pro- 
cedure in  District  Court  the  rules  of  evidence  in  Civil  Causes 
seem  to  be  made  applicable  to  prosecutions.*  In  the  District  of 
Columbia  the  restriction  does  not  apply  to  evidence  in  criminal 
cases  where  the  accused  is  charged  with  causing  the  death  of, 
or  inflicting  injuries  upon,  a  human  being,  and  the  disclosure 
shall  be  required  in  the  interests  of  public  justice.  The  other 
statutes  make  no  distinction  between  civil  and  criminal  pro- 
ceedings. The  Hawaiian  statute  excepts  cases  where  the  sanity 
of  the  patient  is  the  matter  in  dispute.  In  the  Indian  Terri- 
tory, by  virtue  of  the  extension  of  the  statutes  of  Arkansas 
regulating  criminal  procedure,  to  that  Territory,  it  would  seem 
that  the  privilege  exists  in  criminal  prosecutions.' 

II.   Waiver  of  the  Privilege. — The  active  words  are  differ- 
ent in  the  several  statutes,  but  they  indicate  a  purpose  to  extend 

'  Bellinger  &  Cotton's  Codes  and  him    to    testify,    and  restricts  the 

Stats.  Ore.,  1903,  s.  1,399.  character  of  his  testimony.     Laws 

''Ann.   So.    Dak.   Stats.,   1899,  s.  W.  Va.,  1897,  c.  44;  Code  W.  Va., 

8,651.  1899,  c.  130,  s.  23;  see  snpra,  p.  94, 

'Ballinger's  Ann.  Codes  and  Stats.  n.  8. 

Wash.,  1897,  s.  6,940.  ''Rev.  Stats.  Wyo.,  1899,  s.  5,350. 

*  The  restriction  in  West  Virginia  *See    Act  of  Congress,    Mar.    1, 

is  merely  a  ^rowiso,  which  excludes  1895,    o.   145,  s.  4;  U.  S.  Stats,   at 

from  a  general  prohibition  of  evi-  Large,    Vol.    28,    p.   693 ;   Carter's 

dence  of  transactions  with  a    de-  Indian  Territory    Stats.,    1899,    s. 

cedent,  the  testimony  of  a  physician  1, 487. 
sued    for    causing    death,    permits 
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a  privilege  which  may  be  insisted  upon  by  the  person  entitled  to 
it,  except  in  JSTorth  Carolina,  whose  law  provides  that  the  pre- 
siding judge  of  a  superior  court  may  compel  a  disclosure,  if  in 
his  opinion  the  same  is  necessary  to  a  proper  administration  of 
justice.' 

Some  of  the  statutes  show  clearly  that  it  is  the  patient's 
privilege,  and  suffer  the  patient  or  his  representatives  to  waive 
it,  either  expressly  or  by  conduct  which  the  law  declares  to 
amount  to  a  waiver.     Others  are  silent  as  to  this  particular. 

In  Arizona,  California,  Colorado,  Hawaii,  Idaho,  Minne- 
sota, Montana,  Nevada,  New  York,  North  Dakota,  Ohio,  Ore- 
gon, Pennsylvania,  South  Dakota,  Utah,  Washington,  and 
Wyoming  it  is  expressly  provided  that  the  patient's  consent  is 
necessary  before  a  disclosure  will  be  permitted."  In  Alaska 
the  testimony  is  not  to  be  given  against  the  objection  of  the 
patient.  In  the  District  of  Columbia  the  consent  of  the  per- 
son afflicted  or  his  legal  representatives  is  required.  In  Iowa 
and  Nebraska  the  party  in  whose  favor  the  prohibition  is 
made  maj^  waive  the  rights  conferred. 

In  Colorado  and  Oklahoma,'  if  the  patient  offer  himself  or  a 
physician  and  surgeon  as  a  witness,  and  in  Kansas,'  North 
Dakota,  Oregon,  and  South  Dakota,  if  the  patient  (in  Oregon, 
party  to  the  action)  offer  himself  as  a  witness,  that  is  to  be 
deemed  a  consent  to  the  examination  of  the  physician  or  surgeon 
on  the  same  subject. 

In  Arizona,  if  a  person  offer  himself  as  a  witness  and  volun- 
tarily testify  with  reference  to  such  communications,  that  is 
deemed  a  consent  to  the  examination  of  such  physician. 

In  Nevada,  in  any  suit  or  prosecution  against  a  physician  or 
surgeon  for  malpractice,  if  the  patient  or  party  suing  or  prose- 
cuting shall  require  or  give  consent,  and  any  physician  or  sur- 
geon shall  give  testimony,  then  the  defendant  may  call  any 
other  physicians  or  surgeons  as  witnesses  without  the  consent 
of  the  patient  or  party  suing  or  prosecuting. 

'  See  Fuller  v.  Knights  of  Pythias,  to  be  typographical  errors  in  ihe 

129  N.  C.  318,  40  S.  E.  E.,  65.  published  laws  render  it  doubtful; 

_ '  Seein/ra,  p.  117,  as  to  person  en-  the  same  error  formerly  existed  in 

titled  to  waive  the  privilege.  the  Kansas  statute  as  in  the  Okla- 

'  This  seems  to  he  the  proper  con-  homa  statute.    An  attempt  has  been 

struction  of  the  Kansas  and  Okla-  made  to  correct  it  in  the  latest  com- 

homa  statutes,  though  what  seem  pilation. 
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In  Ohio  and  Wyoming,  if  the  patient  voluntarily  testify  the 
physician  may  be  compelled  to  testify  on  the  same  subject. 

III.  The  Witness  lohose  Knowledge  is  Privileged. — In 
Indiana,  Ohio,  and  Wyoming  the  privileged  witness  is  a  phy- 
sician; in  the  other  States  and  Territories,  the  privilege  extends 
to  a  physician  or  surgeon.  In  Arkansas  a  trained  nurse,  and 
in  New  York  a  professional  or  registered  nurse,  is  now  in- 
cluded.'' 

In  Arizona,  under  Act  1899,  c.  65,  the  privileged  communi- 
cation must  have  been  made  to  a  physician  or  surgeon  practis- 
ing under  the  laws  of  the  Territory  (the  matter  in  italics  was 
omitted  from  the  Revision  of  1901  of  the  Laws  of  Arizona) ;  in 
Arkansas  and  Indian  Territory  to  a  person  authorized  to  prac- 
tise physic  or  surgery ;  in  Pennsylvania  to  a  person  author- 
ized to  practise  physics  or  surgery ;  in  California,  to  a  licensed 
physician  or  surgeon  j  in  Montana,  and  Nevada,  to  a  licensed 
physician  or -surgeon;  in  Colorado,  to  a  physician  or  surgeon 
duly  authorized  to  practise  his  profession  under  the  laws  of 
the  State  ;  in  Michigan,  New  York,  North  Carolina,  and  Wis- 
consin, to  a  person  duly  authorized  to  practise  physic  or  sur- 
gery; in  Minnesota,  Oregon,  and  Washington,  to  &  regular 
physician  or  surgeon;  in  Iowa  and  Nebraska,  to  a  practising 
physician  or  surgeon;  in  the  remaining  States  and  Territories, 
these  statutes  do  not  in  terms  distinguish  between  licensed  and 
unlicensed  practitioners."     (Seep.  680.) 

In  Michigan  a  law  of  1897  provides  for  the  secret  marriage 
of  persons  where  sufficient  reason  exists  for  keeping  the  date  of 
the  marriage  secret  to  protect  the  good  name  of  the  female  and 
the  reputation  of  her  family.  In  such  a  case  a  family  physi- 
cian of  one  or  both  of  the  parties  was  required  to  indorse  the 
application  for  license,  and  his  knowledge  of  the  facts  is  de- 
clared a  privileged  communication.'  But  the  statute  was  so 
amended  in  1899  as  to  strike  out  these  provisions  concerning  a 
physician.* 

'  Arkansas  Laws,  1899,  c.  31,  regarded  as  falling  within  the  de- 
amending  Sandels  &  Hill's  Digest,  scriptive  term  "physician  or  sur- 
s.  2,919.          .  geon"    are    scarcely     within     the 

New  York    Laws,    1904,    c.   331,  purview   of  this  article;  e.g.,    the 

amending  s.  834,  Code  Civ.  Pro.  testimony  of  veterinary  surgeons  is 

*  For  laws  regulating  practice  in  regulated  by  Laws  of  Wisconsin, 

the  several  States  and  Territories,  1899,  c.  82. 

see  infra,    p.    177  et  seq.     Statutes  ^  Mich.  Laws,  1897,  c.  180. 

governing  tiie  testimony  of  persons  *Mich.  Laws,  1899,  c.  231. 
whose  profession  is  not  generally 
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In  New  York,  by  the  amendments  of  1893  and  1904  to  Sec. 
836  of  the  Code  of  Civil  Procedure  it  is  provided  that  in  an 
action  for  the  recovery  of  damages  for  a  personal  injury  the 
testimony  of  a  physician  or  surgeon,  or  professional  or  regis- 
tered nurse,  attached  to  any  hospital,  dispensary,  or  other 
charitable  institution,  as  to  information  which  he  acquired  in 
attending  a  patient  in  a  professional  capacity  in  such  institution, 
shall  be  taken  before  a  referee.  It  does  not  appear  whether 
this  amendment  is  intended  to  take  away  the  privilege,  or 
merely  to  regulate  the  manner  of  taking  such  testimony  when 
it  is  otherwise  admissible.' 

IV.  The  Privileged  Matter. — The  character  of  the  com- 
munications which  are  privileged  differs  under  the  several 
statutes.  In  Alaska,  Arkansas,  California,  Colorado,  Idaho, 
Indian  Territory,  Michigan,  Minnesota,  Missouri,  Montana, 
Nevada,  New  York,  North  Carolina,  North  Dakota,  Oregon, 
Pennsylvania,  South  Dakota,  Utah,  Washington,"  and  Wiscon- 
sin, they  are  characterized  as  information;  in  the  District  of 
Columbia,  as  information  confidential  in  its  nature;  in  In- 
diana, as  matter  communicated;  in  Iowa  and  Nebraska,  as 
confidential  communications;  in  Kansas,  Ohio,  Oklahoma, 
and  Wyoming,  as  a  or  any  comm,unication;  in  Iowa  and  Ne- 
braska, it  is  further  provided  that  they  be  properly  intrusted; 
and  in  Kansas  and  Oklahoma,  that  they  be  with  reference  to  a 
physical  or  supposed  physical  disease.  In  Arizona  the  priv- 
ileged matter  is  "any  communication  made  by  his  patient 
with  reference  to  any  physical  or  supposed  physical  disease, 
or  any  knowledge  obtained  by  personal  examination  of  such 
patient." 

In  Kansas  and  Oklahoma,  any  knowledge  obtained  hy  a  per- 
sonal examination  of  a  patient  is  also  expressly  privileged. 

In  Indiana,  Ohio,  and  Wyoming,  advice  given  by  the  phy- 
sician is  covered  by  the  protection. 

In  Arkansas,  Indian  Territory,  and  Missouri,  the  privilege 
is  limited  to  information  acquired  fro7n  the  patient;  and 
in  Indiana,  Kansas,  Oklahoma,  and  Wyoming,  to  communi- 
cations made  by  the  patient;  in  the  District  of  Columbia, 

'  LawsN.  Y.,  Act  1893,  c.  295.   See  tend  and  be  examined  at  the  trial, 
note  discussing  probable   eflEect  of  lb.     For  the  judicial  interpretation 
this  amendment,   30  Abbott's  New  of  the  statutes  in  respect  to  the  wit- 
Cases,   84.      Laws  N.  Y.,  1904,  c.  ness,  see  infra,  p.  114. 
381.    But  he  may  be  ordered  to  at- 
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"whether  obtained  from  the  patient  or  his  family  or  the  person 
in  charge  of  him. 

The  statutes  of  Alaska,  Arkansas,  California,  Colorado, 
District  of  Columbia,  Hawaii,  Idaho,  Indian  Territory,  Iowa, 
Michigan,  Minnesota,  Missouri,  Montana,  Nevada,  New  York, 
North  Carolina,  North  Dakota,  Oregon,  Pennsylvania,  South 
Dakota,  Utah,  Washington,  and  Wisconsin  expressly  limit  the 
protection  to  matter  acquired  while  attending  in  a  professional 
capacity,  or  professional  character,  or  while  attending  the 
patient,  or  in  attending  the  patient  ov  properly  intrusted  to 
him  in  his  professional  capacity,  some  statutes  using  one  of 
these  phrases,  some  another.  In  Wyoming  the  communication 
must  have  been  made  to  the  physician  in  that  relation;  and 
all  of  these  statutes,  as  well  as  those  of  Arizona,  either  confine 
the  privilege  to  information  necessary  to  enable  the  witness 
to  prescribe  or  act  for  the  patient  j  or,  to  information  neces- 
sary to  enable  him  to  act  in  that  capacity. 

In  California  the  privilege  does  not  apply  in  an  action  be- 
tween a  physician  or  surgeon  and  his  patient  in  which  the 
treatment  of  the  patient  by  the  physician  or  surgeon  is  in  issue; 
and  in  certain  actions  (those  brought  under  sec.  376  or  377 
Code  Civ.  Pro.)  a  phj'sician  or  surgeon  is  competent  to  testifj' 
as  to  the  cause  of  the  death  of  the  deceased. 

In  Indiana  the  matter  must  have  been  communicated  to  the 
physician  as  such,  in  the  course  ofprofessional  business. 

In  Iowa  and  Nebraska  the  communication  must  have  been 
necessary  and  proper  to  enable  the  physician  or  surgeon  to 
discharge  the  functions  of  his  office  according  to  the  usual 
course  of  practice  or  discipline. 

In  Michigan  the  statute  providing  for  secret  marriages, 
already  adverted  to,'  declared  all  knowledge  of  -any  facts 
which  shall  come  to  the  physician  to  be  privileged  communica- 
tions. The  amendment  of  this  statute,  by  leaving  out  all  ref- 
erence to  privileged  communications,  probably  leaves  the  subject 
of  privileged  communications  to  physicians  controlled  by  the 
general  statute  on  that  subject." 

In  Pennsylvania  the  privileged  information  is  limited  to 
that  "  which  shall  tend  to  blacken  the  character  of  the  pa- 
tient." 

'  Supra,  p.  101,  n.  3. 

'Compiled  Laws,  Mich.,  1897,  s.  10,181. 
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In  New  York  it  is  provided  that  "  a  physician  or  surgeon,  or 
a  professional  or  registered  nurse,  may  upon  a  trial  or  exami- 
nation disclose  any  information  as  to  the  mental  or  physical 
condition  of  a  patient  who  is  deceased,  which  he  acquired  in 
attending  such  patient  nrofessionally,  except  confidential  com- 
munications and  such  facts  as  would  tend  to  disgrace  the  mem- 
ory of  the  patient,  when  the  provisions  of  section  eight  hundred 
and  thirty-four  have  been  expressly  waived  on  such  trial  or  ex- 
amination by  the  personal  representatives  of  the  deceased  patient, 
or  if  the  validity  of  the  last  will  and  testament  of  such  deceased 
patient  is  in  question,  by  the  executor  or  executors  named  in  said 
will,  or  the  surviving  husband,  widow,  or  any  heir  at  law,  or  any 
of  the  next  of  kin  of  such  deceased,  or  any  other  party  in  interest.'" 

The  notable  characteristics  of  the  several  statutes,  which  thus 
far  have  been  pointed  out,  are  discernible  in  the  express  lan- 
guage of  the  acts.  It  is  to  be  borne  in  mind  that  the  privilege 
is  of  statutory  origin;  that  the  statutes  are  often  dissimilar; 
and  that  the  value  of  a  judicial  interpretation  of  one  law  in  the 
construction  of  another  depends  largely  upon  the  likeness  of  the 
two  statutes. 

Judicial  Interpretation  of  the  Statutes. 

The  judicial  decisions  which  are  discussed  here  are  those 
that  deal  with  the  privilege  secured  by  the  restrictive  laws. 
The  analogy  between  the  privilege  of  a  client  with  regard  to  his. 
attorney's  disclosures,  and  that  of  a  patient  with  regard  to  the 
testimony  of  his  physician,  is  not  so  complete  as  to  make  it  es- 
sential to  present  here,  for  the  sake  of  their  bearing  upon  the 
subject  now  under  consideration,  a  statement  of  the  principles 
to  be  deduced  from  the  numerous  decisions  with  reference  to 
attorneys  as  witnesses.  The  analogous  cases  of  clergymen  and 
priests  are  also  beyond  the  scope  of  this  treatment. 

Rules  of  Construction. — The  restrictions  are  in  derogation 
of  the  common  law '  anB,  in  accordance  with  the  rule  of  inter- 
pretation ordinarily  adopted,  should  be  strictly  construed,'  but 

'  N.  Y.  Code  Civ.  Pro.,  s.  836,  as  tween  patient  and  physician  in  these 

amended  Act  1893,  c.  295,  and  Act  cases.     See  infra,  p.  110,  also  p.  698. 

1904,   c.  331.     A  similar  exception  ^  Supra,  p.  91,  note  3. 

was  introduced  by  Act  1891,  c.  381,  »  Bishop,  Written  Laws,  sees.  119, 

and  modified  by  Act  1892,   c.  514.  155 ;   Potter's  Dwarris,  Statutes,  p. 

Prior  to  these  amendments  the  law  185  ;   1  Bouvier's  Law  Dictionary, 

was  interpreted  to  prohibit  the  in-  "Construction,"  p.  386. 
troduction  of  communications  be- 
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the  courts  have  generally  looked  at  the  policy  of  the  eaactments, 
and  have  construed  them  so  as  to  preserve  inviolably  the  con- 
fidence existing  between  physician  and  patient,  without  nar- 
rowing their  effect  to  a  strict  interpretation  of  their  lan- 
guage.' 

In  Indiana,  under  a  former  law  which  protected  matters  con- 
fided, it  was  said  that  the  statute  should  be  given  a  broader 
scope  than  the  word  confided  in .  a  strict  sense  imports,  so  as  to 
cover  matters  learned  by  observation  and  examination."  But 
it  has  also  been  said  that  it  should  not  be  extended  beyond  its 
evident  letter  and  spirit.'  So  also,  though  the  statute  renders 
the  physician  incompetent,  it  has  been  held  that  the  patient 
cannot  be  compelled  to  disclose  the  privileged  matter."  And 
though  the  statute  in  terms  absolutely  prohibits  a  disclosure,  it 
has  been  said,  in  Indiana,  that  it  gives  no  right  to  the  physi- 
cian to  refuse  to  testify  where  the  patient  waives  the  privilege, ' 
and  that  it  creates  no  absolute  incompetency,  because  to  hold 
otherwise  would  result  in  obstructing  justice  without  subserv- 
ing the  purpose  of  the  statute.'  In  Missouri,  there  is  a  dictum 
that  the  privilege  should  be  carefully  limited  to  what  the  stat- 
ute requires,  not  so  much  because  it  is  in  derogation  of  the 
common  law  as  because  it  is  in  exclusion  of  the  best  evidence, 
on  the  ground  of  privilege ; '  but  in  this  very  case,  the  real  ques- 
tion was  whether  the  word  oral  should  be  construed  into  the 
statute  so  as  to  exclude  from  its  protection  information  acquired 
by  inspection  and  observation,  and  it  was  held  that  no  such 
narrow  interpretation  was  proper.  In  a  later  case  the  narrow- 
ing dicta  of  the  foregoing  opinion  were  disapproved,'  and  sub- 
sequently the  disposition  to  make  a  liberal  construction  was 
shown  by  the  highest  court  of  the  State,  although  a  general  rule 

'  X  Of.,  MoCormick  v.  United  Life  ''Masonic  Mut.  Ben.  Assn.  v. 
Assn.,  79  Hun,  340  (N.  Y.,  1894),  Beck,  77  Ind.,  203.  For  the  con- 
where  the  spirit  of  the  statute  was  struction  of  particular  words  and 
said  to  preclude  evidence  that  the  phrases,  see  infra,  p.  136  et  seq. 
physician  was  a  specialist  in  the  ? Bower  v.  Bower,  143  Ind.,  194 
treatment  of  cancer,  and  had  treated  (189"5). 

tlie  patient  professionally,  because  ^  Post  v.  State  ex  rel.  Hill,  14  Ind. 

it  suggested  the  inference  that  the  App. ,  452. 

treatment  was  for  cancer,  though  ^  For  waiver  of  the  privilege,  see 

the  physician  gave  no  other  indica-  infra,  p.  117. 

tion  of  the  communication  between  *  Penn  Mut.  L.  I.  Co.  v.  Wiler,  100 

his  patient  and  himself;    Lowen-  Ind.,  92. 

thai  V.  Leonard,  20  App.  Div. ,   330  '  Linz  v.  Mass.  Mut.  L.  I.  Co. ,  8 

(N.  Y. ,  1897) ,  where  an  order  allow-  Mo.  App. ,  363. 

ing   extracts    from    a    physician's  ^xiing  v.  City  of  Kansas,  27  Mo. 

books  was  disapproved.  App.,  231. 
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of  interpretation  was  not  announced.'  In  New  York,  the  rule 
that  a  statute  in  derogation  of  the  common  law  is  strictly  con- 
strued does  not  apply  to  the  Code  of  Civil  Procedure.'  But 
before  the  enactment  of  this  statutory  rule '  there  was  a  ten- 
dency to  interpret  liberally  the  law  prohibiting  disclosures." 
In  Arkansas  the  tendency  seems  to  be  to  construe  the  law 
strictly.'  The  spirit  of  interpretation  will  be  more  fully  illus- 
trated in  the  discussion  of  particular  cases  which  follows. 

In  New  York  it  was  claimed  that  the  protection  afforded  by 
the  statute  is  nullified  by  the  provision  for  the  examination  of 
a  party  before  trial,"  but  it  was  held  that  the  statutes  are  con- 
sistent and  the  physician  cannot  be  made  to  disclose  on  such  an 
examination,  though  his  patient  may  be.'  And,  where  a  statute 
provided  for  physicians  filing  certificates  of  the  cause  of  death 
of  their  patients  in  a  public  office,  and  another  statute  made  all 
records  of  that  department  presumptive  evidence  of  their  con- 
tents, and  made  them  receivable  in  evidence  in  any  Courts  of 
the  State  in  any  controversy  between  any  parties,  it  was  never- 
theless held  not  to  be   the  legislative   intent  to  make  death 


'  Gartside  v.  Conn.  Mut.  L.  I.  Co. , 
76  Mo. ,  446 ;  said  to  be  overruled  by 
GroU  V.  Tower,  85  Mo.,  349,  in 
Squires  v.  City  of  Chillicothe,  89 
Mo.,  236;  but  followed  in  Thomp- 
son tj.  Ish,  99  Mo. ,  160. 

^N.  Y.  Code  Civ.  Pro.,  s.  3,845. 
Disclosures  by  physicians  are  re- 
stricted by  sees.  834,  836  of  said 
Code. 

2  Code  Civ.  Pro.,  sees.  834,  836,  as 
now  existing  are  re-enactments  with 
modifications  of  3  R.  S.,  p.  406,  s.  73. 

< People  V.  Stout,  3 Park  Cr.  Rep., 
670;  Edington  i^.'Mut.  L.  I.  Co.,  67 
N.  Y.,  185.  Cf.  Kendall  v.  Grey, 
2  Hilt.,  300;  Pearsall  v.  Elmer,  5 
Redf.,  181.  A  disposition  to  con- 
strue the  statute  strictly  was  dis- 
closed in  the  opinion  of  Earl,  J. ,  in 
Edington  v.  Mtn&  L.  I.  Co.,  77  N. 
Y. ,  564,  but  his  personal  views  were 
disapproved  in  subsequent  cases ;  see 
Grattan  v.  Metro.  L.  I.  Co.,  80  N. 
Y.,  281 ;  Renihan  v.  Dennin,  103  N. 
Y.,  573;  Buflfalo  Loan,  etc.,  Co.  v. 
Knights  Templar,  etc.,  126  N.  Y., 
450.  See  also  Jones  v.  Brooklyn, 
etc.,  Ry.  Co.,  3  N.  Y.  Supp.,  253; 
in  matter  of  Darragh,  53  Hun,  591 ; 


Marx  V.  Manhattan  Ry.  Co.,  56 
Hun,  575 ;  Treanor  v.  Manhattan 
Ry.  Co.,  28  Abb.  N.  C,  47.  Corey 
V.  Bolton,  31  Misc. ,  138. 

'  See  Collins  v.  Mack,  31  Ark. ,  684. 

« N.  Y.  Code  of  Pro.,  s.  390 ;  N.  Y. 
Codeof  Civ.  Pro.,s.  870. 

'Edington  v.  Mut.  L.  I.  Co.,  5 
Hun,  1;  s.c.,67N.  Y.,185. 

Under  sec.  873,  Code  Civ.  Pro.,  as 
amended  by  Law  1898,  c.  721,  and 
Law  1894,  c.  439,  the  plaintiff  in  an 
action  for  personal  injuries  may  be 
compelled  to  submit  to  a  physician's 
inspection.  Lyon  v.  Manhattan  Ry. 
Co. ,  143  N.  Y. ,  298  (1894)-.  A  simi- 
lar statute  exists  in  New  Jersey 
(which  has  no  statute  prohibiting 
disclosures  by  physicians).  Law 
otN.  J.,  May  12th,  1896;  McGovern 
V.  Hope,  43  Atl.  Rep.,  880  (1899). 
The  right  of  a  Court  to  compel  such 
inspection  and  disclosure  indepen- 
dent of  statute  is  discussed  and  the 
authorities  reviewed  in  O'Brien  ft 
City  of  La  Crosse,  99  Wis.,  431 
(1898).  The  Supreme  Court  of  the 
United  States  has  held  that  such 
power  does  not  exist  independent  of 
statute.     Union  Pac.  Ry.  v.  Bots- 
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certificates  furnished  hy  physicians  competent  as  evidence  in 
actions  between  private  parties.'  In  Wisconsin  the  statute 
provides  that  the  physician  shall  not  be  compelled  to  testify 
(differing  in  that  respect  from  most  of  the  other  similar  statutes, 
which  provide  that  he  shall  not  be  allowed  to  testify) ;  but  the 
Supreme  Court  of  that  State  has  interpreted  this  to  mean  that 
the  physician  can  neither  be  compelled  nor  allowed  to  disclose 
the  privileged  testimony  without  the  consent  of  his  patient, 
stating  that  this  interpretation  gives  the  law  the  beneficial 
effect  it  was  evidently  designed  to  have,  while  by  the  literal 
meaning  of  its  language  it  would  be  rendered  of  little  or  no 
practical  effect."  In  a  later  case  it  is  said  that  the  tendency 
of  all  courts  has  been  and  should  be  toward  liberal  construction 
to  effectuate  the  purpose  of  the  statute." 

Classes  of  Actions  in  which  the  Eestrictivb  Rule  is 

Enforced. 

Criminal  Actions  and  Evidence  of  Crime  in  Civil 
Actions. — The  statutes  confining  the  restriction  to  civil  actions 
have  been  cited  above."  In  Indiana  a  physician  employed  by  a 
person  charged  with  the  crime  of  abortion,  to  attend  his  victim, 
has  been  suffered  to  disclose  what  he  discovered,  the  Court, 
through  Jordan,  C.  J.,  saying  the  rule  declared  by  the  statute 
is  intended  to  protect  the  patient  and  not  to  shield  one  who  is 
charged  with  perpetrating  an  unlawful  act  upon  the  patient.' 
In  Iowa,  it  was  said  that  the  privilege  does  not  extend  to  the 
protection  of  advice  for  the  commission  of  a  crime.  °     In  New 

ford,  141  U.  S. ,  250 ;  Camden  &  Sub.  cation  of  the  limit  upon  liberality 

Ry.  Co.  V.  Stetson,  177  U.  S. ,  172  of  construction  see  in/ra,  p.  115. 

(1900) .    Cf .  Page  v.  Page,  51  Mich. ,  ^  Will  of  Bruendl,  102  Wis. ,  45 

88.  (1899) ;  see  this  case  for  illustrations 

'  Robinson  v.    Supr.   Com.  U.  O.  of  the  liberal  interpretation  of  the 

Golden  Cross,  38  Misc.  97,  afifd.,  77  words  "  necessary  "  and  "  prescribe. " 

App.  Div.    (N.  Y.)  215.  79  N.  Y.  "Sttpm,  p.  98. 

Supp.,13  (1902).     See  also  Davis  u  'Hauk    v.   State,   148    Ind.,    238 

Supreme  Lodge  Knights  of  Honor,  (1897) . 

165  N.  Y. ,    159,   Beglin  v.  Metrop.  '  Guptill  v.  Verback,  58  Iowa;  98. 

L.  I.  Co.,  173  N.  Y.,  374,  Sovereign  In  this  case,  however,  it  was  deter- 

Camp    of    Woodmen    v.    Grandon  mined  that  it  did  not  appear  that 

(Neb.),  89  N.  W.  Rep.,  448.  a    crime  was    intended.     State   v. 

''  Boyle  V.  N.  W.  Mut.  Rel.  Assn.,  Smith,  99  Iowa,  26  (1896).     In  this 

95  Wis. ,  312  (1897) ;  see  also  will  of  case  the  crime  of  abortion  was  con- 

Bruendl,  102  Wis. ,  45.    For  an  indi-  templated. 
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York  the  restrictive  rule  was  at  first  embodied  in  the  Re- 
vised Statutes  of  the  State,"  but  upon  the  adoption  of  the 
Code  of  Civil  Procedure  it  was  included  therein,'  and  subse- 
quently the  provision  of  the  Revised  Statutes  was  repealed.'  In 
that  State  by  law  the  rules  of  evidence  in  civil  cases  are  appli- 
cable also  to  criminal  cases,  except  as  otherwise  expressly  pro- 
vided ;  *  and  the  statutes  provide  no  different  rule  in  criminal 
actions  as  to  this  class  of  evidence.  Notwithstanding  this  fact, 
however,  it  has  been  said  by  the  Court  of  Appeals,  in  a  case 
where  there  was  an  attempt  to  screen  a  murderer  by  insisting 
that  his  victim's  physician  was  not  a  competent  witness  as  to 
information  acquired  by  him  while  attending  his  patient,'  that 
the  design  of  the  law  was  to  enable  the  patient  to  make  known  his 
condition  to  his  physician  without  the  danger  of  disclosing  what 
would  annoy  his  feelings,  damage  his  character,  or  impair  his 
standing  while  living,  or  disgrace  his  memory  when  dead,  but 
that  it  was  not  intended  to  protect  a  murderer  rather  than  to 
shield  his  victim;  and  quoting  from  the  opinion  of  Talcott,  J., 
in  the  court  below,'  the  Court  said :  "  The  purpose  for  which  the 
aid  of  the  statute  is  invoked  is  so  utterly  foreign  to  the  purpose 
and  object  of  the  act  and  so  diametrically  opposed  to  any  intent 
which  the  legislature  can  be  supposed  to  have  had  in  enacting 
it,  so  contrary  to  and  inconsistent  with  its  spirit,  which  most 
clearly  intended  to  protect  the  patient  and  not  to  shield  one  who 
is  charged  with  his  murder ;  that  in  such  a  case  the  statute  is 
not  to  be  so  construed  as  to  be  used  as  a  weapon  of  defence  to  a 
party  so  charged  instead  of  a  protection  to  his  victim."  Ac- 
cordingly it  was  held  that  the  evidence  was  not  to  be  excluded 
under  the  statute.  But  the  rule  of  exclusion  is  still  ordinarily 
applicable  to  criminal  actions.  In  a  later  case,  where  the  ac- 
cused was  indicted  for  abortion,  the  same  court  held,  that  where 
the  patient  was  living  and  the  disclosure  tended  to  convict  her 
too  of  crime  or  to  cast  discredit  and  disgrace  upon  her,  the  evi- 
dence of  her  physician  as  to  information  acquired  by  him  in 
attendance  upon  her  was  inadmissible  in  the  trial  of  the  man 

'  2  R.  S.,  406,  s.  73.  amended  by  Act  1892,  e.  279,  f.  7. 

'Act  1876,  c.  448,  Code  Civ.  Pro.,  People  v.  Murphy,  101  N.  Y.,  126; 

sees.  834,  836.  People  v.  Brewer,  53  Hun,  217. 

'  Act  1877,  c.  417,  s.  1.  s  Pierson  v.  People,  79  N.  Y. ,  424 ; 

*3R.  S.,1,029,  8.  19.     Superseded  People  v.  Harris,  136  N.  Y. ,  423. 

by    Code   Crim.   Pro.,    s.    392,    as  « Pierson  t;.  People,  18  Hun,  239. 
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charged  with  the'  crime.'  In  a  still  later  case,"  the  General 
Term  of  the  Supreme  Court  held,  where  the  accused  was  on 
trial  for  murder  and  he  had  confided  to  a  physician  what  he  had 
done,  that  the  physician  could  not  disclose  the  confidence.  The 
rule  deducible  from  these  decisions  seems  to  be  that  in  New 
York  the  privilege  extends  to  criminal  actions,  even  though 
they  be  trials  for  murder,  and  even  though  the  person  accused 
be  the  patient,  but  that  the  statute  will  be  applied  only  for  the 
protection  of  the  patient,  and  that  where  it  is  apparent  that  no 
injury  can  possibly  be  done  to  the  patient  or  his  memory  by  the 
admission  of  the  evidence,  and  the  interests  of  justice  demand 
the  disclosure,  for  the  punishment  of  a  person  for  an  injury  done 
to  the  patient  involving  a  violation  of  the  criminal  law,  and  the 
patient  is  not  alive  to  waive  the  privilege,  the  disclosure  is  not 
forbidden  and  will  be  compelled.  But  recently,  in  New  York, 
the  testimony  of  a  physician  to  show  that  his  patient  was  a 
morphine  eater  was  admitted  against  objection  on  the  trial  of  a 
person  accused  of  murdering  the  patient.  The  Court  said 
that  declarations  of  the  patient  to  the  physician  are  no  less  ad- 
missible when  they  tend  to  disprove  the  crime  of  murder  than 
when  they  tend  to  prove  it.  It  accordingly,  on  a  motion  for  a 
new  trial  on  the  ground  of  this  newly  discovered  evidence,  con- 
sidered the  evidence  which  the  physician  could  give  of  what 
his  deceased  patient  had  said  to  him  tending  to  her  disgrace 
but  also  tending  to  explain  facts  which,  except  for  such  ex- 
planation, would  tend  to  prove  that  her  husband  had  killed  her.'_ 
In  Hewitt  v.  Prime,  31  Wend.,  77  N.  Y.  (1839),  in  an  action' 
for  seduction  the  testimony  of  a  physician  that  he  was  asked 
for  medicine  to  produce  an  abortion  was  admitted.  It  was 
stated  that  such  testimony  is  not  privileged,  but  there  were 
other  reasons  for  the  judgment,  and  the  case  seems  to  be  at 
variance  with  later  decisions  on  that  principle." 

'  In   Indiana,   information   as  to  abortion  and  criminal  in- 
timacy is  protected  in  an  action  for  criminal  conversation.  ° 

'People  V.  Murphy,   101   N.   Y.,  ^See   also  Briggs  v.   Briggs,    20 

138  (1886).  Michigan,  34. 

^People  V.  Brewer,  53  Hun,  317  '  Harris i?.  Rupel,  14Ind.,  309,  but 

(1889) .     See  also  People  v.  Stout,  3  in  a  dissenting  opinion  in  Citizens 

Park  Cr.  Rep.,  670.  St.  Ry.  Co.  v.  Shepherd  (Ind.  App., 

2  People  V.  Benham,  30  Misc. ,  466  1903),  65  N.  B.  R.  765,  it  was  said 

(Special  Term  Erie  Co.,  1900).  that  where  the  answer  would  show 
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In  Iowa  it  was  said  that  a  statute  intended  as  a  protection  to 
a  patient  should  not  operate  as  a  shield  for  one  who  is  charged 
with  murder;  that  while  technically  correct,  such  a  construction 
is  foreign  to  the  purpose  and  object  of  the  act  and  subversive  of 
public  justice  and  ought  not  to  be  adopted ; '  that  the  safety  of 
the  public  is  the  supreme  law  and  the  legislature  did  not  intend 
a  prohibitive  statute  to  operate  as  a  barrier  to  the  enforcement 
of  the  criminal  laws,  and  that  in  a  criminal  case  the  prohibition 
is  not  absolute. 

Divorce  Causes. — In  New  York  efforts  have  been  made  to 
exclude  from  the  operation  of  the  statute  other  classes  of  actions, 
to  which  it  has  been  urged  that  the  reasons  for  the  enactment 
do  not  apply,  or  in  which  the  mischief  alleged  to  be  wrought 
hy  its  enforcement  has  been  suggested  as  ground  for  believing 
that  the  legislature  could  not  have  intended  to  include  them. 
Of  these,  actions  for  divorce  on  the  ground  of  adultery  are  one 
class;  but  it  has  been  held  that  they  constitute  no  exception." 

Testamentary  Causes. — In  New  York  it  was  long  supposed 
that  the  policy  of  the  law  excepted  probate  proceedings ;  it  was 
so  held  by  the  Surrogate  of  New  York  City ; '  and  also  by  the 
General  Term  of  the  Supreme  Court,'  by  which  it  was  stated 
that  the  practice  had  prevailed  for  a  half -century  in  will  cases,' 
but  the  Court  of  Appeals "  has  decided  that  testamentary  cases 
constitute  no  exception  to  the  rule,  the  judge  who  delivered  the 
opinion  stating  that  there  is  no  more  reason  for  allowing  secret 
ailments  of  a  patient  to  be  brought  to  light  in  a  contest  over  his 

an  intent  to  commit  a  crime  or  a  '  Citing  the  fact  that  no  objection 

fraud,  that  is  not  within  the  purpose  was  raised  in  the  noted  case  of  Dela- 

of  the  act  and  is  not  privileged  ;  and  field  v.  Parish,  25  N.  Y.,  1. 

in  Seifert  v.  State,  67  N.  E.  R.  100  « Renihan  v.  Dennin,  103  N.  Y., 

(Ind  ,  1903;,  tlie  statements  of  a  pa-  573   (1886),    followed  in    Loder  v. 

tient  to  her  physician  that  a  man  Whelpley,  111  N.  T.,  239  (1888);  In 

by  whom  she  was  pregnant  had  ad-  re  Hannah,  11  N.  Y.     St.  Rep..  807 

vised  her  not  to  commit  abortion  (Supr.  Ct. ,  G.  T. ,  1887)  ;  In  matter 

were    admitted    to   contradict   her  of  Connor  (Sup.  Ct.,  G.  T.),  37  N.  Y. 

dying  declarations  to  the  contrary.  St.  Rep. ,  905  (1889; ;  Mason  v.  Wil- 

'  State  ®.  Grinnell,  88  N.  W.  R.,  Hams  (Sup.  Ct.,  G.  T.,  1889),  6N.Y. 

342  (1901).  Supp. ,  479 ;  Van  Orman  v.  Van  Or- 

2  Johnson    v.  Johnson,   4    Paige,  man  (Sup.  Ct.,  G.  T.,  1890),  84N.Y. 

460;  s.  p.  14  Wend.,  636;   Hanford  St.  Rep.,  824.     See  also  In  matter  of 

V.  Hanford,  3  Edw.  Ch.,  468 ;  Hunn  Halsey  (N.  Y.  Surr.),  29  N.  Y.  St. 

u.  Hunn,  IT.  &C.,499.  Rep.,   533   (1890).      Allen  v.  Pub. 

'/^"en  u  Pub.  Adm.,   1   Bradf.,  Adm.,  1  Bradf.,  221,  had  been  over- 

231  (1850).  ruled  in  part  by  Edington  v.  Mut. 

'Staunton  v.  Parker,  19  Hun,  55  L.  I.  Co.,  67  N.  Y.,  185  (1876),  but 

(1°"9)-                                              •  not  on  this  point. 
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will  than  in  any  other  case,  and  that  if  mischief  be  wrought  by 
the  law  the  remedy  lies  with  the  legislature  and  not  with  the 
courts.  The  legislature  has  since  afforded  the  remedy,'  but  not 
to  the  extent  of  adopting  the  rule  of  the  earlier  cases.  In  In- 
diana, in  an  action  to  set  aside  a  will,  the  testimony  of  the 
testator's  physician  has  been  excluded."  In  Iowa,  in  a  dispute 
between  the  devisee  or  legal  representative  and  the  heirs-at-law 
of  a  deceased  patient,  the  attending  physician  may  be  called  as 
a  witness  by  either  party.  ^  In  another  case  in  the  same  State 
it  is  indicated  that  it  is  the  settled  practice  in  the  State  to  re- 
ceive the  testimony  of  the  attending  physician  touching  the 
testator's  physical  and  mental  condition  at  and  prior  to  the  exe- 
cution of  the  will.*  But  in  the  case  in  question  the  evidence  was 
justified  on  the  ground  of  the  executor's  right  to  waive,  rather 
than  on  the  ground  of  the  settled  practice  in  testamentary  causes. 
But  in  California,  Michigan,  Missouri,  and  Wisconsin  it  seems 
that  testamentary  cases  are  no  exception  to  the  general  rule. " 

Lunacy  and  Habitual  Drunkenness. — In  Ha>waii  the 
statute  provides  that  there  is  no  privilege  where  the  sanity 
of  the  patient  is  the  matter  in  dispute.  It  has  been  claimed 
in  New  York  that  inquisitions  of  lunacy  are  an  exception,  and 
it  has  been  held  that  the  alleged  lunatic's  physician  may  testify 
as  to  his  mental  condition  because  no  one  is  better  qualified  to 
testify,"  but  this  decision  seems  to  be  at  variance  with  the 
principle  of  the  decisions  of  the  Court  of  Appeals  with  refer- 
ence to  testamentary  cases,  and  presents  no  satisfactory  reason 
for  a  distinction.'  In  a  similar  case  in  the  Supreme  Court, 
Chambers,  it  was  held  that  a  medical  attendant  at  an  asylum 
could  not  testify, °  nor  could  a  physician  testify  that  his  patient 
'Supra,  p.  103;  infra,  p.  131.  ^ In  re  Bpnson    (Monroe  County 

''Heuston  v.  Simpson,  115  Ind.,  Court),  16  N.  Y.  Supp.,  Ill  (1891). 
63.  Some  States  have  statutory  provi- 

^  Winters  u  Winters,  103  Iowa,  sions  for  the  qualification  of  physi- 
53  (1897).  cians  as  examiners  in  lunacy,  e.g., 

*  Denning  v.  Butcher,  91  Iowa,  Laws  of  Col.,  1893,  c.  119,  s.  5; 
425(1894).  Laws  of  N.  Y.,  1874,  c.  446,  t.  1, 

*  in  re  Flint,  100  Cal.,  391  (1893)  ;  art.  1,  s.  1.  The  bearing  of  these 
Harrison  v.  Sutter  St.  Ry.  Co.,  116  provisions  upon  the  statutory  privi- 
Cal.,  156  (1897)  ;  Eraser  f.  Jenuison,      lege  has  not  been  made  clear. 

43  Mich.,  206.     In  this  case  the  tes-  'See  Corey  ■«.  Bolton,  31   Misc., 

timony  was  admitted  on  the  ground  138. 

that  the  representative  could  waive  *  In   matter  of  Baird,   11   N.  Y. 

the    privilege.     See    Thompson    v.  State  Rep. ,  263  (1887)  ;  cf.  Martin  v. 

Ish,  99  Mo.,  160;  Bryant  V.  Pierce,  Johnston,   1   Fost.    &  Fin.    (Eng.), 

95  Wis.,  331.  133. 


113   COMMUNICATIONS— PATIENT  AND   PHYSICIAN— BOSTON. 

committed  suicide  while  delirious.'  It  has  also  been  held  that 
a  physician  cannot  make  an  aflSdavit  as  to  the  appearance  and 
condition  of  his  patient  to  support  a  petition  for  the  appointment 
of  a  committee  for  him  as  an  habitual  drunkard."  But  in 
Wisconsin  an  examination  of  a  lunatic  by  a  physician,  not 
for  the  purpose  of  curing  or  helping  her,  but  for  the  purpose 
of  determining  her  mental  capacity  with  a  view  to  make  ap- 
plication for  her  discharge  from  guardianship,  was  held  not 
to  be  within  the  restrictive  statute,  because  information  so  ob- 
tained was  not  necessary  to  enable  the  physician  to  prescribe  for 
the  lunatic^ 

Fraud. — Still  another  class  of  actions  in  which  contending 
principles  have  been  invoked  to  make  an  exception  in  the  law 
of  privilege,  is  actions  on  life-insurance  contracts.  The  con- 
tract of  insurance  is  uberrimce  fidei,  and  the  defence  of  fraud 
in  the  application  is  frequently  interposed  to  defeat  a  claim 
under  a  policy.  Medical  testimony  would  often  be  the  most 
satisfactory  evidence  to  establish  the  fraud,  and  efforts  have 
been  made  to  introduce  it  under  that  excuse,  but  without  avail. 
In  the  case  of  Dilleber  vs.  Home  Life  Insurance  Company,  in 
the  Supreme  Court  of  New  York  at  General  Term,*  the  question 
seems  to  have  been  directly  before  the  court,  and  Davis,  P.  J., 
dissenting,  insisted  that  the  suppression  of  a  physician's  testi- 
mony ought  not  to  be  permitted  so  as  to  cover  up  a  fraud,  but 
the  majority  of  the  court  held  otherwise ;  the  case  was  subse- 
quently overruled,  but  not  on  the  ground  urged  by  Justice 
Davis.'  The  number  of  insurance  cases  in  which  the  rule  has 
been  enforced  seems  to  leave  it  beyond  question  that  it  will  not 
be  relaxed  for  the  purpose  of  establishing  fraud,'  although  that 

'  Bail  V.  Supreme  Lodge,  Knights  *  The  following  cases  in  which  the 

of  Honor,  80  App.  Div.  (N.  Y.),  609,  rule  has  been  enforced  have  arisen 

SON.  Y.  Supp.,  751  (1903).  out  of  contracts  of  life  insurance: 

^  In  matter  of  Hoyt,  80  Abb.  N.  Masonic  Mut.  Ben.  Assn.  v.  Beck, 

C.  (Sup.  Ct.,  G.  T.,  1887).     See  Pol.  77  Ind.,  203;  Excelsior  Mut.  Aid 

Code    California,  s.  2,212  et  Beq.,  Assn.  v.  Riddle,  91  Ind.,  84;  Penn 

providing  for  examination  of  al-  Mut.  L.  I.  Co.  v.  Wiler,  100  Ind., 

leged  insane  person  by  physicians  93 ;  JEta&  L.  I.  Co.  v.  Denning,  12S 

and  a  certificate  by  them  as  to  their  Ind.,  390 ;  Linz  v.  Mass.  Mut.  L.  I. 

belief  as  to  his  mental  condition.  Co.,  8  Mo.  App.,  363;  Edington  v. 

'Will  of  Bruendl,  103  Wis..  45  Mut.  L.I.Co..  67N.Y..  185;  Grattan 

^^^^?}  ■■..  ^  ,  '"■  Metrop.  L.  I.  Co..  80  N.  Y..  281; 

*  13  N.  Y.  W.  D. .  505  (1880) .  s.  p. ,  98  N.  Y. ,  274 ;  Conn.  Mut.  L.  I. 

„  i^iyS^er  V.  Home  L.  I.  Co.,  13  Co.  v.  Union  Tr.  Co..  112  U.  S., 

N.Y.W.D..  505(1881).  250. 
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announcemeut  has  not  been  specifically  made.  There  seems  no 
reason  that  the  rule  should  be  relaxed  in  that  regard  when  it  is 
not  relaxed  to  establish  the  crime  of  the  patient;  though  the 
mischief  that  may  be  done  in  such  cases  is  apparent.' 

West  Virginia — Justice^s  Courts. — Although  it  has  been 
said  above  (p.  96,  n.  3)  that  in  general  there  is  no  restrictive 
statute  in  West  Virginia,  there  is  a  restrictive  statute  applicable 
to  proceedings  in  Justice^s  Conrfs^ 

The  Patient. 

It  is  the  privilege  of  the  patient  and  not  of  the  physician.' 
In  general  the  statutory  protection  is  extended  to  patients. 
Attempts  have  been  made,  as  indicated  below,  to  introduce  ex- 
ceptions into  the  law  by  judicial  construction. 

Infants. — ^In  New  York  it  has  been  held  that  infants  are 
patients  within  the  protection  of  the  rule  of  secrecy,''  the  Court 
saying  that  the  makers  of  the  statute  did  not  contemplate 
by  patient  only  persons  who  were  capable  of  waiving  in  per- 
son, and  that  all  persons  regardless  of  disability  are  included 
in  patient,  and  have  the  privilege  of  privacy  and  the  right  of 
waiver. 

In  Indiana  a  physician  was  not  allowed  to  disclose  the 
physical  condition  of  a  child  born  to  his  patient,  but  it  does 
not  appear  whether  the  privilege  was  regarded  as  the  privilege 
of  the  mother  or  of  the  offspring.* 

Lunatics — Drunkards. — The  cases  on  the  privilege  of  per- 
sons under  the  disability  of  lunacy  or  drunkenness  have  been 
discussed  above. ° 

Dead  Persons.  — In  California  it  has  been  held  that  a  dead 

'  See  Renihan  v.  Dennin,  103  N.  tent  to  testify  without  his  patient's 

y. ,  573,  dictum  to  same  effect.  consent  concerning  any  oommuni- 

See  dissenting  opinion  Citizens  cation  made  to  him  by  his  patient, 

St.   Ry.  Co.  V.  Shepherd,  65  N.  E.  which  was  necessary  to  enable  him 

R. ,  765  (Ind.  App.,  1903),  where  the  to  prescribe  and  treat  the  case, 

judge  expressed  the  view  that  the  'Springer  t;.  Byram,  137  Ind.,  15. 

protection  of  fraud  Is  not  within  *  Corey  v.   Bolton,  31  Misc.,  138 

the  purpose  of  the  law,  and  an  an-  (App.  Term.  Supreme  Ct. ,  1900)  ;  see 

8 wer  showing  an  intent  to  commit  State  v.  Depoister,  25  Pac.   Rep., 

a  fraud  Is  not  privileged.  1, 000  (Nev. ) ,  s.  c.  31  Nev. ,  107. 

As  to  whether  a  physician  may  '  Post  v.  State  ex  rel.  Hill,  14  Ind. 

contradict  his    patient  to  prevent  App. ,  453  (1895) .    See  m/ra,  p.  130, 

fraud,  see  infra,  p.  135  et  seq.  for  waiver  of  infant's  privilege. 

■'  Code  W.  Va. ,  1899,  c.  50,  s.  108.  « Supra,  p.  111. 
A  physician  or  surgeon  is  incompe- 
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body  is  not  a  patient,  and  that  a  physician  can  disclose  what 
appeared  at  an  autopsy.' 

The  Witness. 

The  statutory  provisions  as  to  the  professional  status  of  the 
witness  whose  testimony  is  excluded  have  already  been  shown." 
The  facts  which  establish  the  relation  of  physician  and  patient 
will  be  treated  later.'  The  witness  is  a  member  of  a  profession, 
but  there  is  very  little  discussion  in  the  cases  as  to  what  con- 
stitutes a  physician  or  surgeon."  The  language  of  the  statutes 
as  well  as  their  policy  and  intent  has  been  said  to  plainly  em- 
brace a  physician  who  casually  or  in  any  way  attends  and 
prescribes  for  a  patient,  whether  he  be  a  family  physician  or 
the  usual  medical  attendant  or  not.'  The  spirit  of  the  acts 
would  protect  communications  made  to  any  person  attending 
the  patient  in  the  accepted  capacity  of  physician  or  surgeon 
wherever  that  might  have  happened,  though  the  letter  would 
confine  it  in  some  instances  to  duly  authorized  or  duly  licensed 
persons.  Except  in  Colorado,  it  does  not  seem  to  have  been 
established  whether  such  authority  or  license  must  have  been 
granted  under  the  laws  of  the  State  where  the  trial  is  con- 
ducted, nor  how  the  several  statutes  apply  to  communications 
made  elsewhere,  especially  in  States  or  countries  where  au- 
thority or  license  to  practise  is  not  required  by  law.°  In  In- 
diana, though  the  statute  makes  the  physician  incompetent, 
it  has  been  held  that  the  patient  can  himself  object  to  testi- 
fying as  to  the  privileged  matter,  and  can  object  to  the  admis- 
sion in  evidence  of  previous  admissions  respecting  the  same;' 
and  in  Iowa,  though  the  statutory  rule  does  not  expressly  ex- 
cuse the  patient,  it  has  been  interpreted  to  excuse  the  patient 
from  disclosing  his  communications  with  his  physician.'    In 

'  Harrison  v.  Sutter  St.  Ry.  Co. ,  ternal   injuries  or  malformationB, 

116  Cal. ,  156  (1897) .  requiring  manual  or  instrumental 

'  Supra,  p.  101.  intervention.     One  who  practises 

^  Infra,  p.  146.  surgery.  "—Bouvier's    Law   Diet, 

^  "Physician  :  A  person  who  has  vol.  ii.,  p.  698,  q.  v. 

received  the  degree  of   doctor   of  *  Bdington  v.  Mutual  L.  I.  Co.,  5 

medicine  from  an  incorporated  in-  Hun,  1. 

stitutiou  ;  one  lawfully  engaged  in  "  See  infra,  p.  116,  n.  3. 

the  practice  of   medicine.  "—Bou-  '  Post  u  State  etc  reZ.  Hill,  14  Ind. 

vier's  Law  Diet.,  vol.  ii.,  p.  412.  App.,  452 ;  cf.  Weinsteinl).  Beid,  25 

"Surgeon:  One  who  applies  the  Mo.  App.,  41. 

principles  of  the  healing  art  to  ex-  ^  Burgess  v.   Simis  Drug  Co.,  86 

ternal  diseases  or  injuries,  or  to  in-  N.  W.  R.  307,  54  L.  R.  A.  364. 
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some  States  by  statute  and  in  others  at  common  law  the  Court 
is  empowered  to  compel  a  party  to  submit  to  a  physical  exami- 
nation by  physicians,  to  the  end  that  they  may  disclose  the 
results  of  their  examination ;  it  is  not  clear  how  far,  if  at  all, 
the  exercise  of  this  power  is  curtailed  by  the  statutes  restrict- 
ing the  testimony  of  physicians.'  In  Indiana  it  has  been  held 
that  bystanders  may  disclose  what  passed  between  the  physi- 
cian and  patient."  But  in  the  same  case  it  was  said  obiter 
that  such  disclosures  could  not  be  made  by  persons  whose  inter- 
vention is  strictly  necessary  to  enable  the  physician  and  patient 
to  communicate  with  each  other.  In  the  case  mentioned  the 
witnesses  appear  to  have  been  in  charge  of  an  ambulance  in 
which  the  patient  lay  while  making  his  communication,  but 
they  were  regarded  by  the  Court  as  disinterested  bystanders  en- 
titled to  disclose,  and  not  as  persons  whose  intervention  was  nec- 
essary to  the  communication, °  and  the  same  rule  was  applied  to 
a  person  who  was  not  a  physician,  though  he  made  his  headquar- 
ters at  the  physician's  office  and  gained  his  knowledge  thereby.' 
In  Iowa  it  has  been  held  that  a  veterinary  surgeon  is  not  the 
surgeon  contemplated  by  the  law,  and  that  communications  to 
him  concerning  a  horse  are  not  privileged.^  In  Michigan  the 
term  surgeon  has  been  held  not  to  include  a  dentist."  In  Mis- 
souri it  has  been  held  that  a  drug  and  prescription  clerk  is  not 
a  privileged  witness.'  The  question  arose  in  the  same  State, 
whether  a  dental  surgeon  is  forbidden  to  testify  under  the 
statute,  but  its  determination  was  not  essential  to  the  judgment 
and  it  was  left  unanswered. °  It  has  also  been  said  that  a  by- 
stander may  disclose  what  the  physician  could  not.' 

'  As  an  example  of  the  statutes  '  Hendershott  v.  Western   Union 

providing  for  the  physical  exami-  Tel.  Co. ,  106  Iowa,  529  (1898) . 

nation  of  a  party,  see  N.  Y.  Code  *  People  v.  De  France,  104  Mich. , 

Civ.  Pro.,  s.  873asamd.  Law,  1894,  563  (1895),  28  L.  R.  A.,  139. 

c.    429.     For    a  discussion  of    the  ■■  Brown  v.  Hannibal  &  St.  J.  R. 

common  law  powers  of  courts  in  R.  Co.,  66  Mo.,  588. 

this  respect  and  a  review  of  the  au-  '  Carrington  v.  St.  Louis,  89  Mo. , 

thorities  see  O'Brien  v.  City  of  La  308.     But  in  State  v.  Fisher,  24  S. 

Crosse,  99  Wis.,  421  (1898).  W.  Rep.,  167  (Supr.  Ct.  of  Missouri, 

» Springer  v.  Byram,  137  Ind.,  15  1893),  22  L.  R.  A.,  799,  it  was  held 

(1893) .  by  a  vote  of  four  to  three  that  a  den- 

'  See  the  N.  Y.  decisions  on  simi-  tist  is  not  a  physician  within  the 

lar  ambulance  cases,  infra,  p.  157,  meaning  of  the  statute  exempting 
n.  6.                                         .a  practitioner   of    medicine    from 

^Mason's  Union  Life  Ins.  Co.  v.  jury  duty. 

Brookman,  59  N.  E.  R. ,  401  (Ind.  '  Bowles  v.  Kansas  City,  51   Mo. 

App.,  1901).  App.,  416  (1892). 
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It  has  been  said  with  reference  to  the  New  York  law  that  it 
is  absolutely  necessary  that  the  witness  should  be  a  duly  quali- 
fied physician;'  and  it  has  been  held  that  the  words  "duly 
authorized  "  mean  those  i)ersons  who  are  not  prohibited  by  the 
penal  code  from  practising,  so  that  an  unlicensed  physician  may 
be  compelled  to  disclose  confidential  communications.'  Whether 
the  same  rule  would  be  applied  with  reference  to  information 
obtained  in  another  State  by  a  physician  duly  authorized  to 
practise  there  although  prohibited  from  practising  in  New  York, 
is  a  question  that  is  suggested  as  being  a  case  within  the  reason 
of  the  law  but  outside  of  its  letter,  and  one  which  does  not  seem 
to  have  been  answered.'  A  physician  duly  licensed,  but  not 
registered,  has  been  held  in  New  York  to  be  "  a  person  duly 
authorized  to  practise  physic  or  surgery,"  within  the  purview 
of  the  restrictive  statute.* 

In  New  York,  in  an  action  by  a  physician  for  compensation 
for  his  services,  it  was  held  that  a  person  who  merely  answered 
for  a  physician  at  his  office  in  his  absence,  and  was  not  himself 
a  physician,  is  not  a  witness  whose  testimony  is  privileged.' 

In  Pennsylvania  it  has  been  said  that  no  other  person  pres- 
ent and  overhearing  the  information  would  be  prevented  from 
testifying."  To  establish  the  privilege  it  is  necessary  that  the 
person  who  insists  upon  it  to  exclude  testimony  should  show  by 
competent  evidence  that  the  witness  belongs  to  the  class  privi- 
leged under  the  law.'  In  Pennsylvania  the  deposition  of  a 
physician,  taken  before  the  trial  and  before  the  passage  of  the 
restrictive  law,  was  admitted  at  the  trial  after  the  law  went 
into  effect.'  But  where  the  physician  testified  that  he  was  a 
regular  practising  physician  and  attended  in  that  capacity,  and 

'  People  V.  Stout,  3  Park  Cr.  Rep. ,  suited  in  New  Jersey  was  held  not 

670  (1858).     In  this  case  the  wit-  privileged,  because  he  was  notau- 

ness  was  undoubtedly  a  duly  quali-  thorized  to    practise  in   Colorado, 

fied    physician    under     the    State  Head  Camp  Woodmen  v.  Loeher, 

law.  68  Pac.  R.,  136(1902). 

« Wiel  V.    Cowles,    45    Hun,    307  *  McGillicuddy  v.  Farmers'  L.  & 

(1887) (Supreme Ct.,  Gen.  T.).    Sec.  T.  Co.,  26  Misc.,  55  (Supreme  Ct., 

356,  N.  Y.  Penal  Code,  which  was  Trial  term,  1899). 

in  operation  at  that  time,  was  re-  =  Kendall  v.   Gray,    3  Hilt,  300 

pealed  by  Act  1887,  c.  647,  s.  9,  but  (N.  Y.  Com.  PI.,  Gen.  T.,  1859). 

the    prohibition    of    unauthorized  « -Wells  v.  New  England  Mut.  L. 

practice  is  now  to  be  found  in  Act  I.  Co.,  187  Pa.  St.,  166  (1898). 

1893,  c.  661,  s.  140.  ■>  Infra,  p.  165. 

'  But  in  Colorado  the  testimony  « Wells  v.  New  England  Mut.  L. 

-of  a  New  Jersey    physician    con-  I.  Co.,  187  Pa.  St.,  166  (1898). 
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he  was  not  examined  further  as  to  his  due  authority,  it  was  held 
that  a  failure  to  produce  his  license  could  not  be  urged  on  ap- 
peal as  reason  for  compelling  him  to  testify.'  The  Court  said 
that  if  the  privilege  were  the  physician's  he  might,  if  the  objec- 
tion were  taken,  be  required  to  prove  by  the  best  evidence  that 
he  was  duly  authorized,  but  as  it  is  the  patient's  privilege,  in  the 
absence  of  objection  to  the  sufficiency  of  the  proof,  the  patient 
is  entitled  to  the  benefit  of  the  presumption  that  the  physician 
had  the  license  which  the  law  requires  to  entitle  him  to  practise. 
The  New  York  statute  imposes  the  prohibition  on  "a  person 
authorized  to  practise  physic  or  surgery,"  but  an  order  allowing 
extracts  from  a  deceased  physician's  books  was  disapproved." 

Waiver  of  the  Privilege. 

Who  may  Waive. — Those  States  in  which  the  law  provides 
for  a  waiver  have  been  enumerated ; '  in  some  others  the  courts 
have  determined  that  the  privilege  of  waiving  is  implied  in  the 
reason  for  the  law. 

Though  the  patient  may  waive,  he  is  not,  ordinarily,  to  be 
prejudiced  by  not  waiving  ;  it  is  therefore  improper  on  cross- 
examination  to  ask  him  whether  he  is  willing  to  waive.*  It  is 
said  that  a  fair  trial  requires  that  the  subject  of  waiver  should 
not  be  referred  to  except  at  the  instance  of  the  party  entitled  to 
make  it.*  And  the  same  rule  applies  after  the  death  of  the 
patient,  to  the  person  who  has  the  power  to  waive,  and  his  fail- 
ure to  waive  or  to  call  the  privileged  witness  should  not  be  com- 
mented on  or  taken  into  consideration  by  the  jury.' 

The  Patient. — In  Indiana  it  has  been  held  that  although 
the  statute  contains  in  terms  an  absolute  prohibition,  it  creates 
no  absolute  incompetency  and  the  privilege  may  be  waived  by 
the  person  for  whose  benefit  it  is  made  or  his  legal  representa- 
tive." In  Iowa  the  patient  may  waive.*- '  Under  the  Michi- 
gan law  it  was  claimed  that  the  physician  is  forbidden  to  re- 
veal confidences  even   though  he  have  his  patient's  consent, 

'Record   v.   Village  of  Saratoga  ^  Brackney  v.   Fogle,    156    Ind., 

Springs,  46  Hun,  448  (N.  Y.  Supr.  535  (1901). 

•Ct.,  Gen.  T.).  "Penn  Mut.  L.  I.  Co.  v.  Wiler, 

''Lowenthal  v.  Leonard,  20  App.  100  Ind.,  92;  Morris  v.  Morris,  119 

Div.,  330  (1897).  Ind.,  341. 

^  Supra,  p.  99.  ■■  States.  Grinnell,  88  N.  W.  R., 

*  Burgess  v.  Simis  Drug  Co. ,  86  342. 
N.  W.  R.  307,  54  L.  R.  A.  364. 
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but  it  has  been  held  that  the  law  only  creates  a  privilege 
on  the  same  footing  with  other  privileged  communications, 
which  the  public  has  no  interest  in  suppressing  when  there 
is  no  desire  for  suppression  on  the  part  of  the  person  con- 
cerned .  1  In  Missouri,  too,  the  patient  may  waive  the  privilege,' 
and  in  advance,  as  in  an  insurance  contract,  and  no  public 
policy  precludes  enforcing  such  waiver.'  , 

The  patient  can  disclose  his  own  physical  condition  if  he  so 
desires."  The  beneticiary  of  an  insurance  policy  by  furnishing 
a  physician's  certificate  as  proof  of  death,  cannot  waive  the  de- 
ceased patient's  privilege.* 

The  physician  cannot  refuse  to  testify  if  the  patient  waives 
the  privilege.  ° 

The  patient  can  waive  the  privilege  during  his  life,'  and  his 
waiver  is  not  against  public  policy.'  And  it  seems  that  a 
patient  can  during  his  lifetime  waive  the  privilege,  the  waiver 
to  take  effect  after  his  death."  But  the  death  of  the  patient 
does  not  alone  remove  the  bar  of  secrecy.'" 

The  New  York  law  was  amended  in  1891  so  as  to  require 


1  Grand  Eapids  &  Ind.  E.  E.  Co. 
V.  Martin,  41  Mich. ,  667  ;  Fraser  v. 
Jennison,  42  Mich.,  206.  See  Lin- 
coln V.  City  of  Detroit,  101  Mich. , 
245  (1894).  See  also  supra,  p.  97, 
n.  2 ;  infra,  p.  124. 

^  Carrington  v.  St.  Louis,  89  Mo. , 
208  ;  Squires  v.  City  of  Chillicothe, 
89  Mo.,  226 ;  Blair  v.  C.  &  A.  R.  R. 
Co.,  89  Mo. .  334 ;  s.  p. ,  89  Mo. ,  383 ; 
Adreveno  v.  Mut.  Ees.  F.  L.  I.  Co. , 
34  Fed.  Eep.,  870;  Davenport  v. 
City  of  Hannibal,  18  S.  w:  Rep., 
1122,  8.  c,  108  Mo.,  471;  Webb  v. 
Met.  St.  Ry.  Co.,  89  Mo.  App.,  604. 

2 Keller  v.  Home  L.  I.  Co.,  95 
Mo.  App.  627,  69  S.  W.  E.,  613 
(1902). 

*  Mulhado  v.  Brooklyn  City  E.  E. 
'  Co.,  80  N.  Y.,  370 ;  Heller  v.  Sharon 
Springs,  78  Hun,  344;  Winner  v. 
Lathrop,  67  Hun,  511 ;  Shuman  v. 
Supreme  Lodge,  Knights  of  Honor, 
(Iowa),  81  N.  W.  E.,  717. 

'Eedmond  v.  Industrial  Benefit 
Assn.,  78  Hun,  104  (1894),  affirmed 
150  N.  y.,  167. 

« See  Penn  Mut.  L.  I.  Co.  v.  Wiler, 
100  Ind.,  92 ;  Territory  v.  Corbett,  3 
Mont. ,  50 ;  Johnson  v.  Johnson,  14 


Wend. ,  636 ;  Babcock  v.  People,  15 
Hun,  347. 

'  Barton  v.  AUbright,  29  Ind. ,  488 ; 
Campau  v.  North,  39  Mich.,  606; 
Territory  v.  Corbett,  3  Mont.,  50; 
Blair  v.  Chic.  &  Alton  R.  R.  Co.,  89 
Mo.,  334;  Johnson  z'.  JohnsoD,  14 
Wend.  (N.  Y.),  636;  WiU  of  Bru- 
endl,  102  Wis. ,  45  (1899). 

*  Holden  v.  Metropolitan  L.  I.  Co. , 
11  App.  Div.  (N.  Y.),  426  (1896); 
Foley  V.  Royal  Arcanum,  151  N.  Y., 
196  (1896)  ;  Proppe  v.  Metropolitan 
L.  L  Co.,  13  Misc.  (N.  Y.  C.  P., 
1895) ,  266 ;  Dougherty  v.  Metropoli- 
tan L.  I.  Co.,  87  Hun,  15  (1895); 
Keller  v.  Home  L.  I.  Co.,  95  Mo. 
App.  627,  69  S.  W.  R.,  612.  See 
also  supra,  p.  97,  n.  2,mfra,  p.  124. 

'See  In  matter  of  Freeman,  46 
Hun,  548  (N.  Y.  Supr.  Ct.,  G.  T., 
1887)  ;  Proppe  v.  Metropolitan  Life 
Ins.  Co.,  13  Misc.,  266  (N.  Y.  C.  P., 
Gen'l  Term,  1895). 

See  Adreveno  v.  Mut.  Res.  F.  L.' 
I.  Co.  (U.  S.  C.  C.  Mich.),  84  Fed. 
Eep.,  870. 

'"Shuman  v.  Supreme  Lodge, 
Knights  of  Honor  (Iowa.  1900),  81 
N.  W.  E.,  717;  infra,  p.  121. 
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the  waiver  to  be  made  upon  the  trial  or  examination,  by  the 
patient.  It  was  held  that  this  waiver  upon  the  trial  might  be 
made  by  a  stipulation  signed  before  the  trial  and  produced  at 
the  trial  in  the  absence  of  the  patient ;  and  this  stipulation  might 
be  in  a  written  application  for  insurance '  executed  before  the 
amendment  in  the  law.  But  a  commission  to  take  the  testi- 
mony of  a  physician  before  trial  has  been  denied,  on  the 
ground  that  the  Court  will  not  anticipate  that  the  testimony 
will  be  competent  at  the  time  of  the  trial. ^  This  law  has  again 
been  amended  (K  Y.  Laws,  1899,  c.  53;  1904,  c.  331)  so  as  to 
require  the  waivers  to  be  made  in  open  Court  on  the  trial  of  the 
action  or  proceeding,  and  a  paper  executed  by  a  party  prior  to 
the  trial,  providing  for  such  waiver,  shall  be  insuflBcient  for 
such  waiver.  But  the  attorneys  for  the  respective  parties  may, 
prior  to  the  trial,  stipulate  for  such  waiver.  So  strictly  is  this 
provision  construed  that  it  was  held  that  it  was  no  waiver  under 
the  terms  of  the  statute  for  the  physician  with  his  patient's 
consent  to  have  published  a  descriptive  article  of  his  patient's 
ailment  and  to  have  exhibited  him  at  a  public  meeting  of  a 
society  of  physicians." 

None  of  the  other  statutes  are  in  the  exact  terms  of  the  New 
York  statute,  but  those  of  California,  Colorado,  Hawaii,  Idaho, 
Minnesota,  Montana,  Nevada,  North  Dakota,  Ohio,  Oregon, 
South  Dakota,  Utah,  Washington,  and  Wyoming  provide  that 
the  testimony  shall  not  be  given  unless  the  patient  consent ;  in 
Iowa  the  waiver  provided  for  is  that  of  the  person  in  whose 
favor  the  prohibition  is  made ;  and  in  Nebraska,  of  the  party 
in  whose  favor  the  provision  is  enacted.  In  Wisconsin  it  has 
been  intimated  that  the  patient  may  waive  the  privilege.* 

Waiver  by  Persons  Other  than  the  Patient. — The  pro- 
tection vouchsafed  by  the  law  is  designed  for  the  benefit  of  the 
patient,  and  therefore  the  physician  himself  cannot  waive  it.' 

'  Dougherty  u  Metropolitan  L.  I.  95   Wis.,    312    (1897);    Kenyon    v. 

Co  ,  87  Hun,   15  (1895)  ;  Holden  v.  Cityof  Mondovi,  98  Wis.,  50(1897)  ; 

Metropolitan  L.I.  Co.,  11  App.  Div.,  Will  of  Bruendl,  103  Wis.,  45  (1899). 

426    (1896);   Foley  t;.  Royal  Area-  » xhe  most  of  the  cases  in  which 

num,  151  N.  Y. ,  196  (1896) ,  aflarm-  the  rule  has  been  enforced  are  those 

ing  8.  c. ,  78  Hun,  222.  in  which  the  physician  has  actually 

^  Enright  v.  Brooklyn  Heights  E.  testified  without  raising  the  objec- 

R.  Co.,  26  App.  Div.,  538.  tion  himself,, and  in  which,  there- 

5  Scher  V.    Metropolitan  St.    Ey.  fore,  the  rule  could  not  be  enforced 

Co.,  71  App.  Div.,  28.  if  the  physician's  waiver  were  valid, 

*  Boyle  V.  N.  W.'  Mut.  Eel.  Assn.,  but  the  following  cases  particularly 
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Where  the  patient  is  an  infant  it  has  been  held  that  his  father, 
being  natural  guardian  of  his  person,  may  waive  the  privilege, 
even  though  the  guardian  be  a  party  to  the  action  and  interested 
in  the  disclosure,  provided  it  does  not  appear  that  the  disclosure 
is  actually  prejudicial  to  the  infant  patient's  interest.'  In 
Nevada  it  has  been  said  that  the  parents  of  a  seven-year-old 
infant  may  waive  for  the  infant."  A  husband  has  no  power  to 
waive  for  his  wife.' 

In  a  New  York  case  it  was  held  that  an  applicant  for  insur- 
ance could  not,  by  a  waiver  of  his  own  privilege,  waive  the 
privilege  of  members  of  his  family  respecting  their  ailments.' 

ai'e  in  point :  Harris  v.  Rupel,  14 
Ind.,  209;  Barton  v.  Allbright,  29 
Ind. ,  488 ;  Storrs  v.  Scougale,  48 
Mich.,  387 ;  Linz  v.  Mass.  Mut.  L. 
I.  Co. ,  8  Mo.  App. ,  363  ;  Johnson  v. 
Johnson,  14  Wend.,  636  ;  Hanfordi!. 
Hanford,  3  Edw.  Ch.,  468;  People 
V.  Stout,  3  Park  Cr.  Rep.,  670; 
Will  of  Bniendl,  102  Wis.,  45. 

'Corey  v.  Bolton,  31  Misc.,  138. 
This  case  discusses  tlie  principles 
on  which  waiver  is  allowed,  and 
contains  a  review  of  many  cases ; 
it  exprsBses  the  view  that  the  infant 
cannot  himself  waive  because  he 
is  entitled  to  be  protected  against 
his  own  imprudence,  that  the  right 
of  waiver  pertains  to  the  person 
and  not  to  the  property,  that  the 
guardian  of  the  person  possesses  tlie 
right  in  preference  to  the  guardian 
of  the  property,  but  that  the  guard- 
ian should  not  be  permitted  to 
waive  if  prejudicial  to  the  interests 
of  the  ward ;  that  it  need  not  af- 
firmatively appear  that  the  waiver 
is  beneficial  to  the  infant,  and  that 
to  justify  the  court  in  interfering 
witli  the  guardian's  primary  exer- 
cise of  judgment,  it  must  appear 
that  there  is  reason  to  believe  the 
ward  will  be  prejudiced  ;  that  the 
guardian  cannot  by  waiver  preju- 
dice his  ward's  subsequent  asser- 
tion' of  the  right,  if  it  should  ap- 
pear that  the  prior  waiver  was  to 
his  prejudice;  that  an  infant's 
waiver  is  not  confined  tea  suit  in 
which  he  is  a  party,  nor  to  a  case 
where  his  waiver  is  to  his  pecuniary 
advantage,  that  he  is  presumably 
interested  in  the  disclosure  of  truth 
where  the  interests  of  justice  de- 


mand it,  that  in  the  father's  suit 
for  loss  of  services  by  injury  to  his 
infant  son,  his  interest  did  not  dis- 
qualify him  from  waiving,  and  if 
it  did  the  right  devolved  upon  the 
mother,  who  being  present  in  court 
and  not  objecting  will  be  presumed 
to  have  acquiesced  in  the  waiver  ; 
that  what  particular  guardian 
waives  is  of  no  moment  in  a  court 
of  chancery  powers,  and  after  the 
allowance  of  the  waiver  no  one 
should  complain  but  the  infant; 
that  in  cases  of  waiver  on  behalf  of 
persons  under  disability,  the  court 
has  the  power  to  investigate  of  its 
own  motion  whether  the  incompe- 
tent's interests  warrant  waiver, 
though  the  arrest  of  the  progi'ess  of 
the  trial  be  necessitatpd  (citing  mat- 
ter of  Price,  67  N.  Y.,  335);  and  that 
the  parents  being  natural  guardians 
and  guardians  of  the  person  can 
make  waiver  for  an  infant  (citing 
also  39  Cent.  L.J.  ,114  cases,  of  waiver 
by  representatives,  and  Albert!  v. 
N.  Y.,  L.  E.  &  W.  R.,  118  N.  Y.,  77, 
where  the  waiver  was  by  attorney). 
Scott  J.  dissented  on  the  ground 
that  the  privilege  was  purely  per- 
sonal and  that  the  infant  alone  (being 
seventeen  years  of  age)  might  have 
waived  it ;  he  expresses  the  view 
that  a  master  could  not  waive  for 
his  servant ;  see  State  v.  Depoister, 
25  Pac.  Rep.,  1,000  (Nev.).- 

"  State  v:  Depoister,  25  Pac.  Rep., 
1,000,  s.  c. ,  21  Nev. ,  107  (1891).  See 
supra,  p.  113. 

'Cramer  v.  Hurt,  154  Mo.,  112, 
55  S.  W.  R.,  258. 

■*  Davis      V.      Supreme      Lodge, 
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As  it  existed  prior  to  1891  the  New  York  law  provided  that 
the  prohibition  should  operate  unless  it  was  expressly  waived 
by  the  patient.'  This  was  interpreted  to  mean  that  the  patient 
himself  was  the  only  person  who  could  make  a  waiver;  and 
that,  therefore,  the  possibility  of  waiver  ceased  with  the  death 
of  the  patient,  while  the  privilege  of  secrecy  continued  unabated, 
so  that  those  claiming  under  the  deceased  patient  could  not 
waive  the  privilege,  nor  insist  upon  the  testimony  of  the  phy- 
sician, even  though  their  interests  were  in  jeopardy  on  account 
of  his  silence."  The  amendment  of  1891  allowed  an  express 
waiver  of  information,  except  confidential  communications  and 
such  facts  as  would  tend  to  disgrace  the  memory  of  the  pa- 
tient, by  his  personal  representatives,  or  if  the  validity  of  the 
last  will  and  testament  of  the  patient  is  in  question,  by  the 
executor  or  executors  named  in  said  will  (Law  1891,  c.  381). 
"  Personal  Eepresentatives "  means  only  executors  and  ad- 
ministrators and  not  claimants  under  a  policy  of  insurance.' 
The  amendment  of  1892  extended  the  privilege  of  waiver  to 
the  surviving  husband,  widow,  heir  at  law,  any  of  the  next 
of  kin  or  any  other  party  in  interest,  in  case  the  validity 
of  the  last  will  and  testament  of  the  patient  is  in  question 
(Law  1892,  c.  514).  The  present  law  contains  the  same  pro- 
visions (Act  1893,  c.  295;  Act  1899,  c.  53;  Act  1904,  c.  331). " 
Under  the  statute  waiver  by  either  the  widow  or  the  executors 
named  in  the  will  is  sufficient.'  The  express  waiver  required 
by  the  statute  may  be  given  by  the  patient's  attorney,  because 
of  the  nature  of  the  attorney's  agency  in  conducting  an  action 
for  the  patient.' 

In  California  the  right  of  the  heir  of  the  patient  to  waive 
after  the  patient's  death  has  been  denied ; '  and  more  recently 

Kiiights  of    Honor,  35  App.  Div.,  ton  v.  Parker,  19  Hun,  55,  is  thus 

354  (1898).  overruled. 

'N.   Y.  Code    Civ.    Pro.,  s.    836  ^  pgU  ^.  gupreme  Lodge,  Knights 

(Act    1876,    0.    448) ,    as  amended  of  Honor,  80  App.  D.  609,  80  N.  Y. 

Act  1877,  c.  416,  s.  185.     Previous  Supp.  751  (1903). 

to  the    Code    of    Civil    Procedure  ^2n  re  Murphy,  85  Hun,  575(1895). 

the  provision   for  waiver  was  not  '  In  re  Hopkins  Will,    73    App. 

in   the   statute,    2    R.    S.,    406,    s.  Div.  (N.  Y.,  1802),  77  N.  Y.  Supp. 

73.  178,  revd.  173  N.  Y.  360  on  another 

i^Westover  v.  Mtaa  L.  I.  Co.,  99  point. 

N.  Y.,  56';   Loder  v.  Whelpley,  111  « Albert!  v.  N.  Y!,  L.  E.  &  W.  R. 

N.  Y. ,  239 ;  Alberti  v.  N.  Y. ,  L.  E.  &  R.  Co. ,  118  N.  Y. ,  77. 

W.  R  R.  Co.,  118  N.  Y.,  77.    Staun-  '  Jn  re  Flint,  100  Cal.,  391  (1893). 
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the  right  of  the  personal  representative  of  the  patient  to  waive 
has  also  been  denied.' 

In  Indiana,  the  privilege  extends  beyond  the  death  of  the 
patient,  and  it  may  be  waived  by  the  party  who  may  be  said  to 
stand  in  the  place  of  the  deceased  and  whose  interests  may  be 
affected  by  the  disclosure." 

In  Iowa,  in  a  dispute  between  the  devisee  or  legal  repre- 
sentative and  the  heirs  at  law  of  a  deceased  patient,  the  attend- 
ing physician  may  be  called  and  the  privilege  of  the  patient 
may  be  waived  by  either  party.'  And  generally  in  case  of  a 
will  contest  those  representing  the  estate  may  waive  whether 
they  claim  by  devise,  inheritance,  or  in  a  representative 
capacity."  But  it  is  said  that  the  Court  may  still  exclude 
testimony  tending  to  blacken  the  memory  of  a  deceased 
patient,  though  the  restriction  be  waived  by  his  representa- 
tives.' And  it  has  been  held  that  the  right  to  waive  does 
not  extend  to  persons,  even  though  of  the  blood  of  decedent, 
claiming  by  appointment  of  a  decedent  made  before  his  death, 
such  as  the  beneficiaries  of  a  policy  of  insurance  claiming  there- 
under.'' 

In  Michigan,  what  the  patient  may  do  in  his  lifetime,  those 
who  represent  him  after  his  death  may  also  do  for  the  protection 
of  the  interests  which  they  claim  under  him.'  In  Missouri  the 
representatives  of  the  patient  may  waive ; '  and  where  the  dis- 
pute is  between  devisees  and  heirs  at  law  aU  claiming  under  a 
deceased  patient,  either  the  devisees  or  heirs  may  call  the  at- 
tending physician  of  the  testator  as  a  witness  regarding  infor- 
mation acquired  by  him  in  his  professional  attendance.'  In 
Nebraska  the  wife  of  a  decedent  was  regarded  as  "  the  party  in 
whose  favor  the  respective  provisions  are  enacted.""     In  Wis- 

'  Harrison  v.  Sutter  St.  Ry.  Co.,  ^  "Winters  v.  Winters,  102  Iowa,  53 

116  Cal.,  156  (1897).  (1897). 

''Masonic    Mut.     Ben.    Assn.    v.  ^Fraserv.  Jennison,  42Mich.,206. 

Beck,  77  Ind.,  203.  '  GroU  v.  Tower,  85  Mo.,  249. 

3  Deming  V.  Butcher,  91Iowa,  425  s  Thompson  v.  Ish,  99  Mo.,  160, 

(1894)  ;    Winters    v.    Winters  102,  distinguishes  the  New  York  statute 

Iowa,  53  (1897) .    The  case  last  cited  from     the    Missouri    statute;    but 

criticises    contrary    decisions      in  seems  to  misinterpret  Heuston  v. 

other  States.  Simpson,  115  Ind.,  62,  which  does 

*  Shuman  v.  Supreme  Lodge,  not  hold  that  representatives  can- 
Knights  of  Honor,  81  N.  W.  Rep.,  not  waive,  but  that  they  can  invoke 
717  (Supr.  Ct.  of  Iowa,  1900)  ;  State  protection. 

V.  Grinnell,  88  N.  W.  R. ,  342.  »  Sovereign  Camp  of  Woodmen  v. 

Grandon,  89  N.  W.  R.,  448. 
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consin  it  is  intimated  that  the  right  of  waiver  is  limited  to 
the  patient  in  his  lifetime.' 

Objections  to  the  Admission  of  Privileged  Communica- 
tions; When  and  by  Whom  Made. — Having  considered  who 
can  waive  the  privilege,  it  is  material  to  discuss  also  the  ques- 
tion who  may  insist  upon  the  enforcement  of  the  law.  If  the 
protection  were  only  enforced  on  the  claim  of  privilege  by  the 
patient,  the  very  object  of  the  statutes  would  be  defeated  in 
the  large  majority  of  instances  because  of  the  absence  of  (the 
patient  and  every  one  interested  in  his  behalf  to  assert  his  right. 
It  rests,  therefore,  with  any  party  to  raise  the  objection  and  as- 
sert the  prohibition.  But  it  seems  that  the  physician  himself, 
unless  a  party,  cannot  make  the  objection.''  It  seems  to  have 
been  thought  in  some  of  the  cases  that  the  right  to  insist  upon 
th'e  enforcement  of  the  law  is  coupled  with  an  interest  derived 
from  the  patient.  This  idea  started  from  the  language  used  in 
the  early  cases  enforcing  the  privilege  at  the  instance  of  those 
claiming  under  deceased  patients ;  °  and  it  led  to  some  confusion 
where  the  right  of  representatives  to  waive  the  privilege  was 
denied;  but  it  seems  to  be  clear  that  the  right  to  object  differs 
from  the  right  to  waive,  in  that  the  latter  is  necessarily  and 
logically  dependent  upon  the  relation  between  the  patient  and 
his  representative,  while  the  former  is  obviously  suggested  as 
the  best  method  of  enforcing  the  law.  In  Indiana  it  has  been 
said  that  the  statute  gives  to  the  representative  of  a  deceased 
patient  the  right  to  object ;  *  but  that  this  is  not  by  reason  of  the 
relationship  appears  from  another  case  in  the  same  State,  where 
on  an  application  for  a  new  trial  the  Court  voluntarily  refused 
to  grant  one  for  newly  discovered  evidence  disclosed  to  it  by  a 
physician's  affidavit,  on  the  ground  that  if  the  patient  should 
object  in  the  new  trial  the  evidence  would  be  excluded.'     In 

■Will  of  Bruendl,    103  Wis.,  45  1  Bradf.,  231;  Edington?;.  Mut.  L. 

(1899).  I.  Co.,  67  N.  Y.,  185 ;  see  Westover 

2  Johnson  v.  Johnson,  14  Wend. ,  v.   Mtna.  L.   I.  Co. ,  99  N.  Y. ,  56  ; 

636;  Babcock  v.   People,    15  Hun,  Breisenmeister    v.     Supr.     Lodge, 

347;  Valensin?;.  Valensin,  14  Pao.  etc.,  45  N.  W.  Rep.,  977  (Supr.  Ct. 

Rep.,  87  (Supr.  Ct.  Cal.,  1887) ;  s.  c,  Mich.,  1890),  s.  c,  81  Mich.,  335. 
78Cal.,  106;  cf.  In  re  Hannah.  11  ^Penn.  Mut.  L.  I.  Co.  v.  Wiler, 

N.  Y.  St.  Rep.,  807,  infra,  p.  167.  100  Ind.,  93. 

But  see  Loudoun  v.  8th  Ave.  R.  R. ,  '  Harris  v.    Rupel,    14  Ind. ,  309. 

16  App.  Div.  (N.  Y.),  153.  See  also  Carthage T.  Co.  v.  Andrews, 

3Penn.  Mut.  L.  I.  Co.  v.  Wiler,  1  N.  E.  Rep.,  364. 
100  Ind.,  93;  Allen  v.  Pub.  Adm., 
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this  State  it  has  been  held  that  the  widow  of  the  patient  cannot 
object  to  the  disclosure,  if  his  administrator  with  the  will  an- 
nexed waives  the  privilege."  It  has  also  been  said  that  a  person 
charged  with  a  crime  with  respect  to  the  patient  cannot  make 
the  objection  to  shield  himself." 

In  Michigan,  it  has  been  said  that  the  physician  cannot  avail 
himself  of  the  statute  for  his  own  benefit;  but  that  was  in  a 
case  where  the  communication  was  not  really  of  the  privileged 
class.'  In  New  York,  in  proceedings  to  which  a  physician  was 
a  party,  an  examination  of  his  books  of  account  before  trial  has 
been  refused  on  the  ground  of  privilege,  and  for  the  same  reason 
a  motion  to  direct  a.  physician  to  turn  his  books  of  account  over 
tp  a  receiver  has  been  denied.' 

In  Montana  it  has  been  said  that  when  the  patient  consents 
no  one  else  can  object  to  the  reception  of  the  physician's  testi- 
mony.' 

In  New  York  it  has  been  said  that  the  benefits  of  the  law 
are  to  be  dispensed  alike  to  those  familiar  with  and  those  igno- 
rant of  its  existence  and  applicability,  and  it  is  therefore  no 
reason  to  refuse  its  enforcement,  that  the  patient  did  not  know 
that  his  communication  was  privileged. ° 

But,  as  in  other  cases  of  the  receipt  of  improper  evidence, 
it  would  seem  that  the  objection  should  be  made  at  the  time 
it  is  offered,  and  if  the  objection  is  not  then  made,  it  will 
not  avail  to  raise  it  later  or  on  appeal.'  It  should  not  be 
prematurely  made.'  But  it  is  proper  that  it  be  ascertained  who 
has  put  the  physician  forward  as  a  witness,  in  order  to  de- 
termine whether  the  privilege  is  waived.'  In  New  York 
where  in  pursuance  of  a  special  feature  of  practice  in  prob- 
ate proceedings,"  certain  witnesses  are  regarded  as  the  surro- 
gate's witnesses  though  produced  at  the  instance  of  the  con- 

'  Morris  ■«.  Morris,  119  Ind.,  341.  Breisenmeister  v.  Supreme  Lodge, 

^Hauk    V.  State,    148    Ind.,    238  etc.,  45  N.  W.  Rep.,  977  (Supr.  Ct 

(1897),  see  swpro,  p.  107.  Mich.,  1890),   s.  c.,81  Mich.,  525; 

3  Scripps  V.  Foster,  41  Mich. ,  742.  Wheelock  v.  Godfrey,  100  Cal. ,  578 ; 

^  Mason  v.  Libbey,  2  Abb.  N.  C,  Lissak  v.  Crocker  Eat.  Co.,  119  Cal., 

137  ;  Mott  V.  Consumers'  Ice  Co.,  2  442  (1897).     See  also  infra,  p.  125. 

Abb.  N.  C,  143.  'Valensin  v.    Valensin,    14  Pac. 

'  Territory  v.  Corbett,  3  Mont. ,  50.  Rep. ,  87  (Supr.  Ct.  Cal. ,  1887),  s.  c. , 

« People   V.    Stout,    3    Park   Cr.  73  Cal. ,  106. 

Rep.,  670  (N.  Y.  Oy.  andTer.,  1858).  'Tracey  v.  Metropolitan  St.  Ry. 

'Johnson  v.  Johnson,   14  Wend.,  Co.,  49  App.  Div.,  197  (1900). 

636  (overruling  s.  c,  4  Paige,  460) ;  '« N.  Y.  Code  Civ.  Pro.,  s.  2,618. 
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testant,  and  the  contestant,  after  giving  notice  that  the  evidence 
of  physicians  as  such  witnesses  was  material,  refused  to  ex- 
amine them,  and  the  surrcjgate  required  the  proponent  to 
suggest  a  line  of  examination,  it  was  held  that  it  did  not  lie 
with  the  contestant  to  object  to  the  physicians'  testimony  as 
privileged,  because  she  had  lost  her  right  to  object  by  giving 
notice  that  the  evidence  of  those  witnesses  on  these  points  was 
material.' 

Objection  cannot  be  raised  in  the  progress  of  an  examination 
after  the  forbidden  testimony  has  been  in  part  received  without 
objection ;  for  that  would  unjustly  enable  a  party  to  open  the 
door  and  get  in  all  he  desired  and  then  to  close  it  to  the  dis- 
advantage of  his  adversary;  when  the  door  is  once  properly 
opened  the  examination  may  be  continued  until  it  is  complete, 
despite  the  objection  of  the  party  at  whose  instance  it  was 
begun.''  . 

In  Indiana,  where  there  was  no  objection,  it  was  held  that 
the  evidence  should  not  be  withdrawn  from  the  consideration 
of  the  jury  or  its  weight  diminished  by  comments  on  its  value 
as  a  matter  of  law.'' 

The  objection  can  be  effectually  made  where  the  privileged 
matter  is  attempted  to  be  used  in  an  affidavit  on  a  motion  for 
a  new  trial,"  or  in  the  certificate  of  the  physician  furnished  pur- 
suant to  laws  respecting  vital  statistics. " . 

But  when  such  evidence  has  already  been  admitted  in  the 
face  of  objection,  it  is  not  necessary  for  the  party  to  object 
again,  as  nothing  is  waived  by  conforming  with  a  rule  already 
laid  down."  Where  it  is  apparent  that  no  harm  is  done  to  the 
objecting  party  by  an  improper  ruling  on  the  receipt  of  privi- 
leged communications,  no  weight  will  be  given  to  an  exception 
to  such  ruling.' 

What  Constitutes  a  Waiver  of  the  Privilege.— The  statu- 

'  Hovt  V   Hoyt,  9  N.  Y.  St.  Eep.,  'Van  Valkenburg  v.  Van  Valken- 

■731(N."Y.Supr.Ct.,G.T.),  affirmed  burg   90  In d     433.              „„  «    ^ 

113  N    Y    493      But   it  should  be  *  Noble  v.  Kansas  City,  68  S.  W. 

noted 'that  now  in  New  Yorii  the  E.,  969  (Mo.  App^,  1902). 

waiver  must  be  made  at  the  trial  to  '  Robinson  i--  Supreme  Comman- 

be  effective,  supra,  p.  119.  dery,  77  App.   Div.,  315    79  N.  Y. 

?  rr ■- ..   TT^r*   Q  M   V    Sh   T?.Bn  SuDD. .  13.  See  stwr-o,  p.  106. 


=  Hoyt  V.  Hoft,  9  N.  Y.  St.  Rep..       Supp.,  13,  see  sitpra,  p.  106. 
731  (N.  Y.  Supr.  Ct.,  G.  T.) ;  Wheel-  ^Dilleber  v.  Home  L.  I.  Co.,  69 

ock  V.  God 
sak  V.  Crc 
443  (1897). 


ockV  Godfrey,   100  Cal.,  578;  Lis-      NY.    356.  mivr  v    OQ 

sak  V.  Crocker  Est.   Co.,  119  Cal.,         '  Loder v.  Whelpley,  lllN.Y.,39, 
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tory  provisions  as  to  what  constitutes  a  waiver  have  been  set 
forth  above.'  And  waiver  by  express  stipulation  has  also  been 
considered.''  But  the  waiver  need  not  be  express;  it  may  be 
implied  from  conduct.'  The  possible  combinations  of  circum- 
stances with  which  the  courts  may  have  to  deal  in  determin- 
ing whether  or  not  they  amount  to  a  waiver,  are,  of  course, 
unlimited  in  their  variety.  The  decisions  cited  below  merely 
serve  to  illustrate  them ;  they  are  believed  to  be  all  of  the  re- 
ported cases  on  the  subject  of  waiver  up  to  the  time  of  going  to 
press.  Those  situations  recurring  with  the  greatest  frequency 
are :  a  request  to  a  physician  to  become  subscribing  witness  to 
a  will ;  a  reference  to  a  family  physician  or  express  waiver  in 
an  application  for  insurance;  furnishing  information  in  proofs 
of  death  to  insurance  companies;  calling  one  physician  as  a 
witness  when  there  have  been  others ;  the  patient  offering  him- 
self as  a  witness;  suing  the  physician  for  malpractice;  the 
proof  in  one  trial  of  a  waiver  in  another  trial;  the  cross- 
examination  of  the  physician  when  offered  by  another,  and 
offering  the  physician  as  a  witness  as  to  anterior  and  subse- 
quent communications.  All  of  these  situations  and  others  are 
treated  below  in  the  order  of  the  States  in  which  the  questions 
have  arisen.  It  does  not  appear  to  have  been  determined  that 
there  may  be  a  limited  waiver  or  a  waiver  ad  hoc,  though  in 
one  California  case  there  is  an  intimation,  and  from  one  New 
York  case  it  might  be  inferred,  that  there  might  be.*  - 

In  California  it  has  been  said  that  cross-examination  of 
the  physician  by  the  patient,  calling  for  privileged  matter, 
is  a  waiver  of  privilege.^  Also,  that  requesting  a  physician  to 
become  a  subscribing  witness  to  a  will  is  a  waiver."  But 
where  a  physician  wrote  his  patient's  will,  and  read  it  to  him, 
and  held  the  pen  while  he  signed  his  name,  that  was  not  a 
waiver  and  did  not  authorize  the  physician  in  a  contest  over  the 
will  to  testify  as  to  the  mental  capacity  of  his  patient  where 

'  Supra,  99.  in   like  circumstances ;    the  Court 

^  Supra,  119.  also  intimates  without  deciding  that 

'Holcomb  V.  Harris,  166  N.   Y. ,  there  might  be  a  limited  waiver. 

257,  and  the  cases  following  under  Dunkle  v.  McAllister,  70  App.  Div., 

this  heading.  273  (1902). 

*lnre  Nelson's  Est.,    132    Cal.,  ^Valensin  v.   Valensin,   14  Pac. 

182,  64  Pac.  R.,  294  (1901).     Thisde-  Rep.,  87  (Supr.  Ct.  Cal.,  1887),  s.  c, 

cisiou  contains  a  discussion  of  the  73  Cal. ,  106. 

distinction  between  the  situation  of  ^Inre  MuUin,  110  Cal.,  252;  see 

an  attorney  and  that  of  a  physician  p.  182,  n.  5  irvfra. 


WHAT  CONSTITUTES  A  WAIVER  OF  THE  PRIVILEGE.      127 

it  involved  information  acquired  from  the  patient  and  observa- 
tion while  in  attendance  upon  him  for  the  purpose  of  prescrib- 
ing.' Also,  suffering  a  physician  to  be  examined  as  to  privileged 
matter  without  objection,  even  though  the  objection  is  made 
later."  In  Colorado  the  physician  was  suffered  to  testify  against 
objection  where  the  examination  had  been  made  under  an  order 
of  court  for  the  purpose  of  enabling  the  physician  to  testify  as 
to  the  mental  condition  of  the  defendant  and  by  agreement  be- 
tween the  defendant,  the  alleged  patient,  and  the  prosecuting 
officer.'  In  Indiana  it  has  been  held  that  consent  to  disclosure 
cannot  be  inferred  from  the  patient's  simply  giving  the  name 
of  his  family  physician  in  applying  for  a  policy  of  insurance  on 
his  life,  and  that  a  waiver  in  such  an  application  should  be  evi- 
denced by  a  stipulation  too  plain  to  be  misunderstood.^  And  a 
physician's  statements  of  the  cause  of  his  patient's  death,  fur- 
nished to  an  insm'ance  company,  in  pursuance  of  a  stipulation 
of  a  policy  that  satisfactory  proof  of  death  shall  be  submitted  to 
the  company,  are  not  rendered  admissible  by  that  stipulation. ' 
It  has  also  been  held  that  consent  to  the  evidence  of  one 
physician  is  no  consent  that  another  physician  may  divulge 
confidential  communications ; '  and  that  the  physician  cannot 
testify  that  he  found  no  evidence  of  injury  on  the  examination 
of  his  patient,  in  order  to  contradict  her ; '  the  patient  had  al- 
ready testified  as  to  her  condition  and  what  the  physician  had 
done,  but  not  as  to  anything  said  to  her  by  her  physician ;  she 
had  expressly  declined  to  testify  concerning  communications  ex- 
.  cept  as  to  his  prescription  for  her  injury,  and  without  asking  him 
to  disprove  her  assertions  the  trial  court  permitted  him  to  say 
that  he  had  found  no  evidence  of  injury ;  this  was  held  to  be  error. 
Testimony  of  the  patient  as  to  the  manner  in  which  injury 
was  received,  the  time  when  and  the  physicians  who  treated 
her,  a  denial  that  she  made  certain  statements  to  them,  testi- 
mony about  her  previous  and  subsequent  condition,  and  the  tes- 
timony of  two  other  physicians,  did  not  amount  to  a  waiver  of 

'  Vide,  n.  4  p.  186.  34  Fed.  Eep.  670  ;  cf .  Breisenmeister 

''Lissak  v.' Crocker  Est.  Co.,  119  v.  Supr.  Lodge,  etc.,  45 N.  W.  Rep., 

Cal.,  443  (1897).  977  (Supr.  Ct.  Mich.,  1890),  s.  c,  81 

^Nesbit  V.  People,   19  Col.,    441  Mich.  535. 

(1894).  "Penn  Mut.  L.   I.  Co.   v.  Wiler, 

*  Masonic    Mut.    Ben.    Assn.    v.  100  Ind.,  93,  see  note  1,  p.  130. 
Beck,  77  Ind.,  203.  'Williams  v.  Johnson,  113  Ind., 

*  Dreier  v.  Continental  L.  I.  Co. ,  273. 
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her  privilege  as  to  whether  another  physician  examined  her, 
whether  she  stated  her  symptoms  to  him,  whether  she  said 
nothing  about  that  to  her  other  physicians,  and  whether  she 
had  not  denied  certain  aches  and  pains  to  her  other  physicians, 
and  whether  she  had  not  stated  to  her  physician  that  she  had 
been  advised  by  counsel  to  commit  abortion.'  It  has  also  been 
held  that  the  taking  of  a  physician's  deposition  and  filing  it, 
for  the  purpose  of  breaking  the  force  of  his  testimony  in  a  de- 
position taken  by  the  opposite  party,  is  no  consent  in  itself  to 
the  reading  of  the  other  party's  deposition.''  But  when,  in  an 
action  against  a  physician  for  malpractice,  the  patient  testifies 
as  to  the  manner  of  treatment,  the  physician  is  then  at  liberty 
to  introduce  the  testimony  of  himself  or  another  physician  as 
to  the  facts  thus  put  in  issue  by  the  patient.'  In  a  later  case 
of  a  similar  nature  it  was  held  that  the  suit  itself  was  a  waiver 
as  to  all  matters  connected  with  the  treatment  in  which  the 
physician  participated,*  and  that  he  may  testify  himself  and  call 
a  consulting  physician  to  testify  as  to  matters  connected  with 
the  treatment  which  the  patient  has  not  himself  in  his  testi- 
mony gone  into.  It  was  said  that  it  is  not  permissible  for  the 
patient  to  select  certain  portions  of  the  treatment  or  certain 
visits  and  examinations,  and  by  detailing  them  limit  the  physi- 
cian's evidence  to  those  particular  occurrences.  °  But  the  rule 
that  where  the  patient  himself  testifies,  he  waives  the  privilege, 
is,  in  Indiana,  confined  to  actions  in  which  the  physician  is 
defendant ; '  and  even  then  does  not  include  other  physicians 
than  the  defendant  whose  treatment  began  after  defendant's 
treatment  ceased.'  A  physician  who  was  present  in  his  profes- 
sional capacity  at  a  time  when  the  patient  published  his  will, 
but  who  was  not  a  witness  to  the  will,  cannot  testify  as  to  the 
patient's  mental  condition.^ 

'Citizens'    St.   By.   Co.   v.  Shep-  Shepherd;  cf.  with  suit  by  husband 

herd,  65  N.   E.   R.,  765  (Ind.  App.,  for  malpractice   in  treating  wife, 

1902).  infra,  p.  130,  n.  7. 

2  ^tna  L.  I.  Co.  v.  Denning,  133  «  City  of  Warsaw  v.  Fisher,  55  N. 

Ind.,  390.  E.  R.,  42  (Ind.  App.,  1899),  disap- 

^LaneiJ.  Boicourt,  27  N.  E.  Rep.,  proving  Treanor  v.  Ry.   Co.,  16  N. 

1111,  s.  c,  128  Ind.,  420.  Y.  Supp.,  536,  to  the  contrary. 

<*  Citizens'  St.   Ry.   Co.   v.  Shep-  '  Aspy  v.  Botkins,  66  N.  E.  R.,  463 

herd,  65  N.    E.  R.,  765  (Ind.  App.,  (Ind.,  1903). 

1903) ;  see  note  5.  «Gurley  u    Park,    135    Ind.,  440 

'  Beckneel  v.  Hosier,  10  Ind.  App. ,  (1898) .     As  to  cases  where  the  phy- 

5(1893).     Cf.  Citizens'  St.  Ry.  ■».  sician  was  a  witness  to  hie  patient's 
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In  Iowa  it  has  been  held  that  the  testimony  of  a  patient  re- 
garding the  condition  of  his  health  is  not  a  waiver  of  privilege, 
so  as  to  allow  his  opponent  to  introduce  the  testimony  of  his 
physician  to  contradict  him."  So,  also,  introduciiig  the  evidence 
of  one  physician  is  not  the  waiver  of  the  privilege  respecting 
another."  What  amounts  to  a  waiver  is  to  be  determined  by 
the  general  rules  of  evidence  previously  applicable  to  communi- 
cations between  attorney  and  client.  The  patient  may  waive 
by  failing  to  make  objection  when  the  testimony  is  offered,  and 
also  by  his  conduct,  such  as  himself  testifying  as  to  the  subject 
matter  of  such  communications,  but  such  testimony  must  be 
voluntarily  given,  and  failure  to  insist  on  privilege  on  cross- 
examination  does  not  amount  to  a  waiver.'  Waivers  and  ad- 
missions are  to  be  distinguished,  and  a  physician's  affidavit  to 
an  insurance  company  may  bfe  admitted  in  evidence  against 
the. party  who  procured  and  furnished  it,  as  such  party's  ad- 
mission respecting  the  truth  of  its  contents,  though  he  could 
not  waive  the  patient's  privilege,  and  ■  though  the  affidavit 
could  not  be  offered  as  evidence  of  the  physician  or  of  what  he 
said.* 

In  Michigan  a  physician  has  been  allowed  to  contradict  his 
patient  as  to  the  time  when  her  trouble  commenced,  but  on  the 
ground  that  it  had  not  been  shown  that  the  information  was 
necessary  to  enable  him  to  prescribe.'  But  it  has  been  said.that 
waiver  as  to  one  physician  is  not  waiver  as  to  another  regard- 
ing a  different  time.°  In  the  same  case  it  was  said  it  would 
have  been  different  if  a  partial  examination  of  the  other  phy- 
sician had  been  gone  into  by  the  patient.  In  this  State  it  has 
been  said  that  the  privilege  having  been  waived  in  one  trial, 
that  is  not  a  waiver  in  the  second  trial,  differing  in  this  respect 
from  the  interpretation  put  on  the  New  York  law.'  It  has  been 
held  that  a  notice  by  a  patient  to  an  adversary  to  produce  a 

will,  seeijireMuUin,  llOCal.,253;  *  Nelson  v.   Nederland  Life  lus. 

-Tn  re  Freeman,  46  Hun,  i^S;  infra,  Co.,  81  N.  W.  Eep.,  807  (Supr.  Ct. 

p.  130,  n.  5,  supra,  p.  126,  n.  6.  of  Iowa,  1900) . 

'  McConnell  v.  City  of  Osage,  45  '  Campau  v.  North,  39  Mich.,  606. 

N.  W.  Rep. ,  550,  s.  c.  80  Iowa,  293.  «  Dotton  v.  Albion,  24  N.  W.  Rep. , 

'^  Baxter  v.  City  of  Cedar  Rapids,  786,  s.  c.   57  Mich. ,  575.     See  also 

103  Iowa,  599  (1897).  CooleyiJ.  Foltz,  85  Mich.,  47  (1891). 

8  Burgess  v.  Sirais  Drug  Co.  (Iowa,  '  Breisenmeister  v.  Supreme  Lodge 

1901),  86  N.  W.  R.,  307,  54  L.  R.  A.  Knights  of  Pythias,  81  Mich.,  535 

364,  disapproving  McKinney  v.  E.  (1890) .     See  N.   Y.   law,  infra,  p. 

iS.  Co.,  104  N.  Y.,  352.  133,  n.  3. 
9 
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letter  written  by  the  physician  is  not  a  waiver  of  privilege.'  A 
statement  in  an  application  for  insurance  that  applicant  has 
been  treated  for  a  particular  disease  by  a  physician  does  not 
waive  the  privilege  so  as  to  permit  the  examination  of  the  phy- 
sician as  to  whethei'  he  ever  treated  the  patient  for  another 
disease.'' 

In  Minnesota  an  applicant  for  insurance  waived  "all  pro- 
visions of  law  forbidding  any  physician  or  surgeon  who  has 
attended  him  from  disclosing  any  information  which  he  thereby 
acquired."  He  suffered  the  policy  to  lapse  and  was  subse- 
quently reinstated,  in  consideration  of  which  he  renewed,  re- 
affirmed, and  warranted  each  of  the  statements  in  the  original 
application.  This  was  held  not  to  amount  to  a  waiver  of  infor- 
mation acquired  by  a  physician  subsequent  to  the  date  of  the 
original  application.' 

In  Missouri  the  patient's  testimony  as  to  the  treatment  by 
his  physician  waives  the  privilege  as  to  that  physician,  who 
may  then  contradict  the  patient.*  The  calling  of  a  physician 
by  the  patient  as  a  witness  to  testify  as  to  information  ac- 
quired while  attending,  is  a  waiver.'  But  offering  one  physi- 
cian as  a  witness  i&  not  a  waiver  of  the  privilege  with  refer- 
ence to  another."  Nor,  in  a  suit  against  a  physician  by  a. 
husband  for  malpractice  in  treating  his  wife,  is  the  husband's 
offer  of  his  wife  as  a  witness  a  waiver  of  the  wife's  privilege, '^ 
nor  is  the  husband's  bringing  of  the  suit  a  waiver,  nor  an  in- 
timation that  he  has  his  wife's  authority  to  waive.  And  it  is- 
no  waiver  for  the  patient  to  attempt  to  testify  as  to  what  th& 
physician  has  said,  when  such  testimony  is  ruled  out  as  im- 
proper.' An  applicant  for  insurance  may,  by  an  express  waiver 
in  his  application,  make  an  efficient  waiver,  binding  upon  any 
one  claiming  under  the  contract  of  insurance.'     A  patient  hav- 

1  Phillips  V.  United   States  Ben.  226;    Thompson    v.   Ish,    99    Mo., 

Soc. ,  79  N.  W.  Rep.  (Supr.  Ct.  Mich. ,  160. 

1899).  "Mellor  v.  Mo.   Pac.   Ry.  Co.,  14 

« Jones  u.  Preferred  Bankers  L.  A.  S.   W.  Rep.,  758;    16  S.   W.  Rep., 

Co.,  79  N.  W.  Rep.,  204  (Supr.  Ct.  849,   s.    c.    105  Mo.,   455.     Webb  v. 

Mich. ).  Met.  St.  Ry.  Co.,  89  Mo.  App.,  604. 

^Geare  v.  U.  S.  Life  Ins.  Co.,  66  'Cramer  v.   Hurt,   154  Mo.,  112, 

Minn..  91  (1896).  55  S.  W.  R.,  258  (1899). 

^Webb  V.  Met.   St.  Ry.    Co.,    89  » Smart  v.   Kansas  City,   91  Mo. 

Mo.  App.,  604.  App.,  586  (1901). 

^  Carrington  v.  St.  Louis,  89  Mo. ,  « Adreveno  v.  Mut.  Res.  F.  L.  L 

208;  Squires*  Chillicothe,  89 Mo.,  Co.,  34  Fed.  Rep.,  870. 
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ing  testified  that  his  physician  examined  him  and  found  a 
bruise  on  his  back,  thereby  opened  the  way  for  his  physician 
to  state  what  was  the  matter  with  him  and  what  he  stated  to 
his  physician.' 

In  Nebraska  the  waiver  may  be  implied  from  the  manner  of 
cross-examining  the  physician  when  called  by  another  to  testify 
to  the  fact  of  attendance.'  And  it  was  said  that  where  the 
party  in  whose  favor  the  privilege  is  established,  of  his  own 
volition,  in  any  manner  or  form  places  before  the  jury  the 
evidence  of  the  physician  [with  respect  to  the  privileged 
matter?],  he  waives." 

In  Nevada  a  waiver  has  been  implied  from  the  testimony  of 
the  patient  and  her  mother,  where  the  patient  was  an  infant 
seven  years  of  age.'  And  it  was  said  that  the  parents  of  such 
an  infant  may  make  the  waiver. 

In  New  York  it  is  a  waiver  to  call  a  physician  as  a  witness 
and  ask  him  to  disclose  privileged  communications,  and  this  is 
true  of  legal  representatives  when  entitled  to  waive ;  *  but  it  has 
been  held  that  reference  to  a  family  physician,  when  answer- 
ing questions  on  an  application  for  insurance,  is  not  a  waiver ; ' 
nor  is  offering  in  evidence  an  application  for  insurance  contain- 
ing a  waiver  (where  the  law  requires  the  waiver  to  be  made  at 
the  trial) ;  °  nor  is  the  presence  of  a  third  person,  in  aid  of  the 
patient ; '  nor  is  the  bringing  of  an  action  for  damages  for 
an  injury ; '  nor  is  the  interposition  of  an  answer  containing 
a  general  denial  in  an  action  to  recover  for  the  physician's  ser- 
vices ;  °  nor  the  examination  of  the  physician  in  a  former  trial 

'  HighfiU  V.  Mo.  Pac.  Ey.  Co.,  93  Golden    Cross,  38  Misc..   97,    affd. 

Mo.  App.,  219  (1902).  77  App.  Div.,  215,  79  N.  Y.  Supp., 

^  Sovereign   Camp    of    Woodmen  13 ;   motion  to  dismiss  appeal   de- 

V.  Grandon,  89 N.  W.  R.,  448  (Neb.).  nied,  175  N.  Y.,  4. 

'  State  V.  Depoister,  35  Pac.  Rep. ,  '  Meyer  i;.  Supreme  Lodge,  Knights 

1000,  s.  c.  21  Nev.,  107  (1891)  ;  but  of  Pythias,   81   N.   Y.    Supp.,    813 

see  dissenting  opinion  of  Bigelow,  (1903). 

J.  :  see  also  McKinney  v.  Grand  St.  '  Cahen  v.  Continental  L.  I.  Co. , 

R.   R.    Co.,    104  N.    Y.,    352.     See  41  N.  Y.  Super.,  296  (overruled  on 

supra,  p.  120,  for  waiver  of  infant's  another  point  but  aflSrmed  on  thii* 

privilege.  in  69  N.  Y. ,  300) . 

"Holcomb  V.   Harris,  166  N.  Y.,  sjones  v.  Brooklyn,  B.  &  W.  E. 

257.,  Ry.  Co.,  3  N.  Y.  Supp.,  353  ;  Butler 

'Edington  v.  Mut.  L.   I.   Co.,  5  i;.  Manhattan  Ry.,  80  Abb.  N.  C,  78 

Hun,  1  (reversed  in  part  by  Eding-  (N.  Y.  Super.  Ct.,  Gen.  T.,  1893). 
torn;.  Mut.  L.  I.  Co.,  67  N.  Y..  185,  »Van  Allen  v.  Gordon,  83  Hun, 

but  affirmed  on  this  point)  ;   Robin-  379(1894). 
son  V.  Supreme  Commandery  U.  O. 
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by  the  opposing  party; '  nor  is  the  mere  calling  of  the  physician 
as  a  witness ;  ■  but  where  the  ban  of  secrecy  is  once  removed 
in  an  action  and  the  information  once  lawfully  made  public, 
at  the  instance  of  the  patient,  it  cannot  be  restored,  and  the  dis- 
closure may  then  be  compelled  in  any  subsequent  action ; '  and 
a  partial  disclosure  authorized  by  the  patient  entitles  the  op- 
ponent to  a  complete  disclosure."  It  would  seem,  too,  that  a 
physician  who  becomes  a  witness  to  his  patient's  last  will  and 
testament  at  the  patient's  request  is  then  subject  to  a  thorough 
examination  on  all  points  involving  the  patient's  testamentary 
capacity.  ^  It  was  formerly  held  that  the  waiver  might  be,  by  an 
agreement,  in  an  application  for  insurance.'  But  since  the 
amendment  requiring  the  waiver  to  be  at  the  trial,  a  waiver  in 
an  insurance  application  is  ineffectual  and  the  beneficiaries  can 
not  waive  for  the  patient.' 

Where  the  patient  testified  herself  and  called  an  attending 
physician  to  prove  her  physical  condition,  it  was  once  said,  this 
was  not  a  consent  to  the  examination  of  another  attending  phy: 
sician,  and  it  was  said  that  the  opposite  party  by  tactics  on 

waiver  could  not  be  assumed  with- 
out proof  of  the  patient's  mental 
capacity  to  comprehend  the  waiver ; 
that  it  was  not  proper  to  assume 
testator's  competency  to  waive  in 
order  to  enable  the  witness  to  testify 
that  the  patient  was  competent  to 
make  a  will.    See  supra,  p.  126,  n.  6. 

On  the  analogous  case  of  an  at- 
torney as  witness  to  a  will,  see  Mat- 
ter of  Coleman,  111  N.  Y.,  320;  and 
N.  Y.  Code  Civ.  Pro.,  s.  836,  as 
amended  Act  1893,  c.  295.  See  also 
In  re  Wax,  106  Cal.,  343;  In  re 
MuUin,  110  Cal.,  252;  O'Brien  v. 
Spalding.  102  Ga.,  490;  Denning  «. 
Butcher,  91  Iowa,  425. 

'  Holden  v.  Metropolitan  L.  I. 
Co.,  11  App.  Div.,  426  (1896) ;  re- 
versed 165  N.  Y.  13,  see  infra,  n. 
7 ;  Foley  v.  Royal  Arcanum,  151 
N.  Y.,  196  (1896).  But  note  that 
these  stipulations  were  made  prior 
to  the  present  amendment  of  the 
law  (1891,  1893)  requiring  the 
waiver  to  be  made  upon  the  trial 
or  examination.  See  supra,  pp.  118, 
119. 

'Holden  v.  Metropolitan L.  I.  Co., 
165  N.  Y.,  13(1900). 


'Grattan  v.  Metrop.  L.  I.  Co.,  93 
N.  Y.,  374. 

^  Holcomb  V.  Harris,  42  App.  Div. , 
863(1899). 

^McKinney  v.  Grand  St.  R.  R. 
Co.,  104  N.  Y.,  353  ;  see  criticisms  of 
this  case  in  Breisenmeister  v.  Supr. 
Lodge,  45  N.  W.  Rep..  977  (Supr. 
Ct.  of  Mich.,  1890),  s.  c.  81  Mich., 
525 ;  and  in  Burgess  v.  Simis  Drug 
Co.  (Iowa,  1901).  86  N.  W.  R.,  807, 
54  L.  R.  A.,  864.  See  also  Mason  v. 
Libbey,  2  Abb.  N.  C,  187;  see  un- 
answered queries  on  similar  points 
in  People  v.  Schuyler.  106  N.  Y., 
298.  Query:  Whether  this  rule 
would  apply  now  that  waiver  must 
be  at  the  trial.  See  supra,  pp.  118, 
119. 

■•Lawsoni;.  Morning  Journal  As- 
sociation. 33  App.  Div.,  71. 

*  See  In  re  Freeman,  46  Hun.  458, 
in  which  a  will  was  admitted  to  pro- 
bate on  the  concurrence  of  Learned, 
J.,  \yho  held  that  the  relation  of 
physician  and  surgeon  was  not  es- 
tablished, and  Landon,  J.,  who  held 
that  the  request  to  sign  constituted 
a  waiver;  Williams,  J.,  dissenting, 
on  the  ground  that  the  relation  was 
established    in   the   case,  and  the 
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cross-examination  could  not  compel  the  patient  to  abandon  a 
privilege  which  she  refused  to  waive."  Fish,  J.,  in  delivering 
the  opinion  of  the  court  in  the  last-mentioned  case,  said  of  the 
operation  of  the  statute,  that  it  allows  the  patient  to  use  the 
testimony  of  the  attending  physician  if  he  thinks  his  evidence 
■will  benefit  his  case,  and  to  object  and  exclude  it  in  case  he 
thinks  it  will  not  benefit  him ;  he  may  call  to  his  aid  the  testi- 
mony of  any  one  whose  views  he  approves  and  exclude  that  of 
another  whose  testimony  might  tend  to  controvert  that  given 
with  the  consent  of  the  patient ;  that  in  this  case  the  excluded 
witness  was  the  best  witness  and  could  tell  nothing  else  than 
the  patient  had  disclosed  if  she  had  told  the  truth  and  it  would 
relate  solely  to  what  she  and  the  other  physician  had  described, 
but  that  the  court  could  not  consider  whether  the  statute  tended 
to  promote  the  cause  of  justice,  and  he  distinguished  McKinney 
V.  Grand  Street  Railroad  Company,''  on  the  ground  that  there 
the  consent  had  been  that  the  same  physician  should  disclose 
what  he  knew,  while  here  the  waiver  of  the  excluded  physician's 
testimony  had  been  constantly  withheld." 

A  decision  which  seems  to  be  at  variance  with  Record  v. 
Village  of  Saratoga  Springs  is  Treanor  v.  Manhattan  Rail- 
way Company,*  where  it  was  said  that  the  patient  cannot  pro- 
mulgate and  uncover  his  maladies  and  infirmities  in  court  and 
keep  his  physician  under  obligations  to  silence,  and  that  he  can- 
not, to  mulct  another  in  damages,  inflame  a  jury  with  a  false  or 
exaggerated  story  of  his  injuries  and  sufferings  and  preclude 
the  physician  from  making  a  truthful  statement  of  the  case. 
But  in  Hennessy  v.  Kelley  it  was  held,  on  appeal,  that  testi- 

'  Record  v.  Village  of  Saratoga  tinguishing  Morris  v.  Railway  Co., 

Springs,  46   Hun,    448    (Supr.  Cfc..  148  N.  Y.,  88  (infra),   where    both 

Gen.  T.,  N.  Y. ).     See  also  Hope  «.  physicians  had  attended  together, 

Troy  and  Lansingburg  R.  R.  Co. ,  40  and  McKinney    v.    Grand  St.    Ry. 

Hun,  438  ;  Jones  v.  B. ,  B.  &  W.  E.  Co. ,  104  N.  Y. ,  352,  where  the  same 

R.  R.  Co.,  3  N.  Y.  Supp.,  253 ;  But-  physician  had  testified  in  a  former 

ler  V.  Manhattan  Ey.  Co.,  30  Abb.  trial;  see  also  Hennessy  i;.   Kelley, 

N.  C,  78  (N.  Y.  Supr.  Ct.,  Gen.  T.,  55  App.  Div.,  449,  66  N.  Y.   Supp,, 

1893),  s.  c.  3  Misc.,  453.  871  (1900),  reversing  30  Misc.,  703, 

'  Swpra,  p.  132,  note  3.  and   holdiug   that    patient's    testi- 

'  See  also  Tracey  v.  Metrop.   St.  mony  respecting  what  took  place  in 

Ry.    Co.,  49  App.  Div.,    197,  aflfd.  presence  of  one  physician   is    not 

168  N.  Y. ,  658,  where  it  was  said  waiver  as  to  what  happened  during 

that  the  calling  of  one  of  two  physi-  visit  of  another, 

cians  attending  at  different  times  is  ''28  Abb.   N.  C,  37   (N.  Y.  Com. 

not  a  waiver  as  to  the  other,  and  dis-  PL,  Gen.  T.,  1891). 
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mony  of  the  patient  respecting  what  took  place  in  the  presence 
of  one  physician,  tending  to  prove  his  whole  condition,  does  not 
admit  the  testimony  of  another  physician  who  also  attended  the 
patient,  but  was  not  present  at  the  particular  time.'  While  in 
Fox  V.  Union  Turnpike  Company  a  patient  detailed  his  in- 
juries and  feelings  but  did  not  give  his  conversations  with  his 
physician,  nor  state  what  the  latter  did,  and  it  was  held  not  to 
be  a  waiver."  And  in  Dunkle  v.  McAllister  °  it  was  held  not 
to  be  a  waiver  for  the  patient  to  testify  as  to  the  character  of  his 
wound,  and  in  that  connection  to  state  what  his  physician  did, 
when  the  physician's  evidence  was  offered,  not  to  contradict  the 
patient  as  to  what  he  did,  but  as  to  the  character  of  the  wounds. 

In  Morris  v.  New  York,  Ontario  and  Western  Railroad 
Company,*  the  Court  of  Appeals  commented  at  length  upon 
several  of  the  decisions  above  cited,  and  held  that  when  a  patient 
calls  one  of  two  physicians,  who  attended  at  the  same  examina- 
tion or  consultation,  to  prove  what  there  took  place,  the  waiver 
is  complete  and  every  party  to  the  transaction  is  relieved  from 
the  injunction  of  secrecy.  But  the  patient's  calling  of  his  phy- 
sicians to  testify  to  anterior  and  subsequent  matters  is  not  a 
waiver  of  his  privilege  respecting  intermediate  commimications.' 

Where  the  physician  was  called  on  a  former  trial  as  a  wit- 
ness, it  is  proper  to  ascertain  who  called  him,  in  order  to  deter- 
mine whether  the  patient  thereby  waived  the  privilege.' 

Where  the  patient  testifies  as  to  what  passed  between  him 

'55  App.  Div.,  449,  66  N.  Y.  Manhattan  By.  Co.,  28  Abb.  N.  C, 
Supp. ,  871  (1900),  reversing  30  47,  was  disapproved  as  pushing  the 
Misc.,  703;  see  also  Metropolitan  principle  too  far  in  Morris  f.  N.  Y. 
St.  Rv.  Co.  V.  Jacobi,  112  Fed.  Ont.  and  "W.  R.  R.,  148  N.  Y.,  88, 
P-. ,  924,  where  examination  by  and  that  the  question  of  waiver  de- 
patient  of  three  physicians  did  not  pends  very  largely  on  the  extent  to 
waive  privilege  as  to  a  fourth  not  which  the  patient  in  his  testimony 
present  at  same  time,  citing  Hope  enters  into  the  details  of  his  con- 
V.  B,  R.  Co.,  110  N.  Y.,  643;  see  sulfation  with  his  physician. 
Duggan  V.  Phelps,  81  N.  Y.  Supp.,  870  ^.pp.  Div.,  273. 
916  (1903),  where  plaintiff  calling  "  Morris  v.  N.  Y. ,  Ont.  &  W.  E.  E. 
his  physician  to  testify  as  to  his  in-  Co.,  148  N.  Y.,  88  (1895),  reversing 
juries  did  not  waive  privilege  as  to  s.  c,  73  Hun,  560.  See  Traoey  v 
ambulance  surgeon  who  first  saw  Metropolitan  St.  By.  Co.,  49  App. 
him.  Div.,  197  (1900). 

59  App.  Div. ,  363,   citing  Rauh  ^  Barker  v.  Cunard  Steamship  Co., 

■u.  Deutscher  Verein,  29  App.  Div.,  91  Hun,  495  (1895),  afld.  157  N.  Y., 

483,  where  it  was  deemed  a  waiver  693. 

to  testify  what  operations  were  per-  « Tracy  v.    Metropolitan  St.  Ey- 

formed  and  the  treatment  by  physi-  Co. ,  49  App.  Div.    197. 

cians,  and  saying  that  Treanor  v.  ' 
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and  his  physician,  the  physician  may  testify  on  the  same  sub- 
ject, as  a  waiver  is  inferred  from  the  circumstances;  for  the 
reason,  that  the  patient,  having  gone  into  the  privileged  domain 
to  get  evidence  on  his  own  behalf,  cannot  prevent  the  other 
party  from  assailing  such  evidence  by  the  only  testimony  avail- 
able, and  the  rule  is  no  longer  applicable  when  the  patient  him- 
self pretends  to  give  the  circumstances  of  the  privileged  inter- 
view or  attendance.'  Where  a  patient  demanded  an  affirmative 
judgment  against  his  physician  for  malpractice,  and  testified 
as  to  his  treatment  by  various  physicians,  and  examined  other 
physicians  as  witnesses,  he  was  held  to  have  waived  the  privi- 
lege as  to  other  physicians  who  had  also  treated  him,  as  to  the 
matters  disclosed.^  The  requirement  that  a  physician  file  with 
a  board  of  health  a  certificate  of  the  cause  of  death  does  not 
abrogate  the  privilege  in  a  judicial  proceeding.'  Since  the 
amendment  of  1893,  c.  295  {supra,  p.  121),  in  New  York, 
where  all  of  the  heirs  at  law  and  next  of  kin  of  the  patient 
united  in  asking  that  his  will  be  declared  invalid,  and  one  of 
them  called  his  attending  physician,  that  was  a  waiver.' 

In  North  Carolina  the  judge  may,  in  furtherance  of  the  ad- 
ministration of  justice,  compel  a  disclosure;  °  and  where  the  pa- 
tient had  in  an  application  for  insurance  expressly  waived  for 
himself  and  his  heirs,  assigns,  representatives,  and  beneficiaries, 
it  was  regarded  as  error  for  the  judge  to  exclude  the  testimony 
of  his  physician  in  a  suit  on  the  policy,  by  the  patient's  wife, 
the  beneficiary." 

In  Wisconsin  it  is  not  a  waiver  for  the  patient  to  testify  re- 
specting her  condition.' 

The  Evidence  Excluded. 

Affidavits  °  and  certificates  °  of  the  physician  containing  the 

■Marx  V.  Manhattan  Ry.  Co.,  56  "Pringle  v.  Burroughs,   70  App. 

Hun,  575  (N.  Y.  Supr.  Ct.,  Gen.  T.) ;  Div.,  12. 

Rauh  V.  Deutscher  Verein,  29  App.  *  Supra,  p.  100. 

Div.,  483.  s Fuller  v.   Knights   of   Pythias, 

« Hennessy  v.  Kelly,  30  Misc.  (N.  129  N.  C,  318,  40  8.  E.  R.,  65. 

Y.),  708  (Oneida  Co.  Ct.,  1900).  'Green  v.  Town  of  Nebagamain, . 

'Buffalo  L.  &  T.  Co.  v.  Masonic  113  Wis.,   508,  89  N.   W.    R.,   520 

Mut.  Aid  Assn. ,  126  N.  Y. ,  450.    By  (1902). 

N.  Y.  Laws  1893,  c.  661,  s.  22,  this  'See  Nelson  v.    Nederland  L.  I. 

certificate  is  now  made  presumptive  Co.  (Iowa),  81  N.  W.  R. ,  807. 

evidence  in  all  courts  and  places  of  '  See  supra,  p.  106,  infra,  p.   141, 

the  facts  therein  stated.    See  supra,  n.  12. 
p.  106;  infra,  p.  141,  n.  12. 
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privileged   matter  are  not  admissible   where  the   physician's 
evidence  would  not  be  admissible. 

"Information." — In  Alaska,  Arkansas,  California,  Colo- 
rado, Hawaii,  Idaho,  Indian  Territory,  Michigan,  Minnesota, 
Missouri,  Montana,  Nevada,  New  York,  North  Carolina,  North 
Dakota,  Oregon,  Pennsylvania,  South  Dakota,  Utah,  Wash- 
ington, and  Wisconsin  the  privileged  matter  is  characterized 
as  information.^  But  the  privileged  information  is  usually 
only  such  as  is  imparted  to  enable  the  physician  to  prescribe  or 
the  surgeon  to  act  (see  infra,  title :  "  Matter  Necessary  to  En- 
able a  Physician  to  Prescribe  or  a  Surgeon  to  Act.") 

In  Arkansas  it  seems  that  the  information  must  be  a  confi- 
dential communication j^  but  in  the  other  States  where  it  has 
been  necessary  to  construe  the  word  information  it  has  received 
a  broader  interpretation. 

In  California  a  physician  who  attended  a  person  killed  by 
accident,  in  his  last  illness,  cannot  disclose  his  knowledge  of  the 
injuries.^ 

In  Colorado  information  is  privileged,  whether  deduced 
from  statements  of  the  patient  or  gathered  from  professional  or 
surgical  examination." 

In  Iowa  the  advice  given  is  privileged,  and  the  physician  cannot 
testify  whether  at  another  time  he  treated  his  patient  for  another 
disease,  for  whatever  the  advice,  the  information  on  which  it  was 
based  was  derived  from  the  patient,  and  he  could  only  ascertain 
in  the  same  way  whether  he  suffered  from  the  same  or  another 
disease,  and  the  statute  does  not  permit  such  indirect  disclosure.' 
Nor  will  it  permit  proof  of  the  privileged  matter  by  the  intro- 
duction of  the  proofs  of  loss  submitted  to  an  insurance  company 
by  the  beneficiary  of  the  deceased  patient,  and  containing  an 
affidavit  of  the  physician  that  he  treated  the  deceased  patient  for  a 
specific  disease.  °  The  physician  may  state  the  fact  of  attendance, 
but  not  the  condition  of  his  patient,  not  even  that  he  was  sober.' 

■•Supra,  p.  102.  » Nelson  v.   Nedeiiand  L.  I.  Co., 

2  Collins  V.  Mack,  31   Ark.,    684.       81  N.  W.  R.,  807(1900). 

The  main  point  of  this  decision  was  « Ibid.,  though  the  proofs  of  loss 

that  the  information  was  not  neces-  containing  the    privileged   matter 

sarjr ;  see  infra,  p.  143.  were  receivable  as  an  admission  of 

3  Keast  V.  Santa  Ysabel  Gold  the  plaintiff  beneficiary  indicating 
Mining  Co.,  136  Cal.,  256,  68  Pac.  the  invalidity  of  the  policy. 

R'    'V-     ,  '  Pinegan  v.  City  of  Sioux  City,  83 

"  Colorado  F.   &  I.   Co.  v.  Cum-      N.  W.  R.    907 
mings,  8  Col.  App. ,  541  (1896). 
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In  Michigan  information  is  not  confined  to  confidential 
communications  made  by  the  patient,  but  includes  whatever  in 
order  to  enable  a  physician  to  prescribe  was  disclosed  to  any  of 
his  senses  and  which  in  any  way  was  brought  to  his  knowledge 
for  that  purpose;'  and  consequently  he  cannot  even  give  his 
opinion  based  entirely  upon  his  patient's  appearance  while  treat- 
ing him  and  excluding  the  "  knowledge  or  information  "  obtained 
at  that  time;"  it  covers  a  letter  written  to  a  physician/  and 
matters  observed  by  him ;  *  and  it  includes  the  character  of  the 
patient's  ailment,"  but  it  does  not  include  information  acquired 
by  a  third  person ;  for  instance,  the  time  when  a  physician  saw 
his  patient  may  be  disclosed  by  her  mother ;  °  and  the  fact  of 
treatment  or  non-treatment  is  not  information;  '  and  not  only 
may  the  fact  of  non-treatment  be  shown,  but  it  may  also  be 
shown  that  the  reason  therefor  was  that  another  physician  was 
called  in  attendance  without  the  consent  of  the  first ;  °  nor  are 
the  facts  that  the  physician  was  the  patient's  family  physician, 
and  that  he  attended  him  professionally,  regarded  as  informa- 
tion; nor  are  statements  of  the  dates  of  such  attendance  and  the 
number  of  such  visits ; "  nor  the  facts  that  the  physician  bad  been 
called  upon  to  examine  and  prescribe  for  a  person  and  that  his 
patient  had  told  him  that  she  would  want  him  to  testify  for  her 
in  a  lawsuit."  In  a  recent  case  it  is  said  that  the  prime  object 
of  the  Act  was  to  invite  confidence  in  respect  to  ailments  of  a 
secret  nature,  and  the  spirit  of  the  Act  would  not  include  a  case 
where  the  infirmity  was  apparent  to  every  one  on  inspection, 
but  in  practice  the  statute  has  not  been  so  limited  in  construc- 
tion, for  the  reason  that  the  words  of  the  Act  are  broad  enough 
to  include  any  information  necessary  to  enable  the  physician  to 
prescribe  or  the  surgeon  to  act. " 
'Briggsu  Briggs,  20Mich..  34.  ■>  Brown    v.    Mut.   L.    I.    Co.,    65 

''Rose  V.  Supreme  Court,  Order  of      Mich.,  306  ;  Dittrich  v.  City  of  De- 
Patricians,    85     N.    W.    B.,     1078      troit,  98  Mich.,  345.     But  see  Jones 
(Mich.  1901),  distinguishing  Eding-      v.  Pref.  Bankers'  L.  I.  Co.,  79  N.  W. 
ton  V.  Ins.  Co.,  77 N.  Y.,  564,  where      Rep.,  204(Supr.  Ct.  of  Mich.,  1899). 
the  opinion   was  based  wholly  on  ^  Dittrich  v.   City  of  Detroit,  98 

the  appearance  at  other  times.  Mich.,  245(1893). 

3  ifyid.  '  Breisenmeister   v.    Sup.   Lodge, 

*Fraser  v.   Jennison,    43    Mich.,       etc.,   45  N.   W.  Rep.,  977,    s.c.   81 
206 ;  Breisenmeister  11.  Supr.  Lodge,       Mich.,  525.  ,   „,  „ 

etc.,  45  N.  W.  Rep.,  977  (Supr.  Ct.  I'Cooley  e.  Foltz.  48  N.  W.  Rep., 

Mich.,  1890),  s.  c.  81  Mich.,  535.  176,  s.  c.  85  Mich.,  47. 

^Laramiman   v.  Citizens'    Street  "  People -y.  De  France,  104  Mich., 

Ry.  Co.,  113  Mich.,  603  (1897).  563  (1895). 

'  Dalman  v.  Koning,  54 Mich.,  831. 
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In  Missouri  the  statute  protects  information  received  from 
the  patient;  but  this  is  not  confined  to  oral  communications, 
and  includes  knowledge  gained  by  inspection  of  the  patient's 
person.'  It  may  be  deduced  from  silence,  it  is  broader  than 
communication,  therefore  a  physician  has  been  precluded  from 
testifying  that  his  patient  made  no  complaint  or  statement." 
In  Linz  v.  Massachusetts  Mutual  Life  Insurance  Com- 
pany protection  was  said  not  to  extend  to  information  of 
this  sort  apparent  on  casual  inspection,  which  any  one  might 
make,  nor  to  symptoms  which  are  obvious  before  the  patient 
submits  himself  to  any  examination,  such  as  an  inflamed  face, 
a  bloodshot  eye,  alcoholic  fumes,  or  delirium ;  nor  to  facts  so 
superficial  that  in  regard  to  them  no  confidence  could  have  been 
reposed.  But  this  distinction  between  hidden  and  patent  facts 
is  disapproved  in-Kling  v.  City  of  Kansas,"^  and  the  statement 
is  made  that  the  law  does  not  rest  on  the  confidence  imposed. 
Knowledge  or  communications  concerning  the  cause  of  a  pa- 
tient's condition  and  the  extent  of  his  injuries  have  also  been 
held  to  be  included  in  the  term  information,  because  the  dis- 
closure of  these  matters  involved  the  indirect  disclosure  of  the 
condition ;  *  but  it  was  said  that  the  physician  may  testify  as  to 
knowledge  acquired  independent  of  communications  from  the 
patient  and  of  examination  or  inspection  made  by  the  witness 
for  the  purpose  of  treatment.'  And  the  physician  may  testify 
how  many  times  he  attended."  As  divulging  privileged  infor- 
naation,  a  physician  has  not  been  allowed  to  answer  what  his 
patient's  hurts  were,  why  he  left  a  hospital,  or  whether  he  re- 
quired longer  treatment ; '  and  it  has  also  been  held  that  a  phy- 
sician cannot  give  his  opinion  as  to  the  mental  condition  of  bis 
patient  based  upon  privileged  knowledge ;  *  nor  can  a  surgeon 
testify  as  to  the  condition  of  a  bone  in  a  leg  which  he  amputated, 

'Linz  V.  Mass.  Mut.  L.   I.  Co.,  8  'Smart  v.   Kansas  City,  91  Mo., 

Mo.  App.,  363;  Gartside  v.  Conn.  App.,  586(1901). 
Mut.  L.  I.  Co.,  76  Mo.,  446  (said  to  "S?  Mo.  App.,  231  (1887). 

be  overruled  by  85  Mo.,  249  ;  see  89  *  Streeter  v.  City  of  Breckenridge, 

Mo. ,  226,  but  followed  in  Thompson  23  Mo.  App.,  244. 
«).  Ish,  99  Mo.,  160).    See  Haworth  <■  Ihid. 

V.  Kansas  City  So.  Ry.   Co.,  68  S.  « James  v.   Kansas  City,  85  Mo. 

W.   R.,  Ill  (Mo.   App.,   1902).    For  App.  20(1900). 
an  argument  on  the  distinction  be-  '  Corbett  v.  St.  L.,  I.  M.  &  S.  Ey. 

tween  information  and   communi-  Co. ,  26  Mo.  App.,  621. 
cations,   see  brief   of   respondent's  *  Thompson  i).  Ish,  99  Mo.,  160. 

counsel  in  Gartside  v.  Conn.  Mut. 
L.  I.  Co. 
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and  which  he  subsequently  examined  after  the  relation  of 
surgeon  and  patient  had  ceased ;  for  it  was  deemed  a  part  of 
and  continuation  of  information  received  while  the  leg  -was  a 
part  of  the  patient's  body,  and  while  he  was  deciding  whether 
it  was  necessary  to  amputate,  and  also  because  information 
obtained  from  the  leg  though  severed  from  the  body  was  infor- 
mation obtained  by  observation  and  examination.' 

In  New  York  information  comprehends  all  knowledge  ac- 
quired by  the  physician  by  communication,  observation,  or  in- 
spection," including  the  patient's  statements  as  to  his  previous 
condition  of  health ; '  it  has  been  said  to  extend  to  all  facts  which 
necessarily  come  to  the  knowledge  of  the  physician  in  a  given 
professional  case;*  and  it  includes  as  well  the  opinion  of  the 
physician  based  upon  his  knowledge  as  the  knowledge  itself." 
It  also  includes  knowledge  of  an  ailment  for  which  the  phy- 
sician did  not  treat  the  patient,  but  of  which  the  physician 
learned  as  a  necessary  incident  to  his  professional  examination 
for  the  purpose  of  treatment. °  But  the  physician  can  give  his 
opinion  as  an  expert,  excluding  all  knowledge  or  information 
acquired  from  the  relation  of  physician  and  patient.' 

The  physician  cannot  disclose  the  nature  of  his  patient's 
disease,  whether  he  learned  it  by  observation  or  examination  or 
from  what  his  patient  told  him;  °  nor  can  he  testify  as  to  what 
he  told  his  patient ; '  nor  by  innuendo,  can  he  disclose  what  he 
.  is  forbidden  to  disclose  directly."  In  Edingtonv.  ^tna  Life 
Insurance  Company  ^^  it  was  said  by  Judge  Earl  that  the 

'  Smart  v.  Kansas  City,   91  Mo.  *  Nelson  v.  Village  of  Oneida,  156 

App.,  586  (1901),  and  it  is  said  obiter  N.  Y.,  319  (1898). 

that  a  physician  and  surgeon  can-  '  Infra,  p.  153,  n.  8. 

not  be  permitted  to  take  a  discharge  *  Sloan  v.  N.  Y.  C.  E.  R.  Co.,  45 

of  patient's  blood  or  urine  and  after  N.  Y. ,  135  ;  Dilleber  v.  Home  L.  I. 

the  professional  attendance  ceases  Co.,  69  N.  Y.,  356. 

tell  what  he  learns  therefrom.  »Cahen  v.  Continental  L.  I.  Co., 

« People  V.  Stout.  3  Park  Cr.  Rep. ,  69  N.  Y.,  300. 

'670.     See     Enright     v.     Brooklyn  '» See  McCormick  v-  United  Life 

Heights  R.  R.  Co.,  36  App.  Div.,  538.  Ins.  Assn.,  79  Hun,  340,  where  the 

^Barker  I'.Cunard  Steamship  Co.,  Court  disapproved  of  testimony^  of 

91  Hun,  495  (1895),  afld.  157  N.  Y.,  physicians  that  they  were  special- 

698.  ists  and  had  treated  the  patient,  be- 

*Edington  ■;;.   Mut.  L.   I.   Co.,   5  cause  it  led  to  the  inference  that  the 

Hun,  1 ;  B.  p.,  67N.  Y.,  185;  Grattan  treatment  was  for  the  disease   in 

■V.  Met.  L.  I.  Co.,  80  N.  Y.,  381.  which  the  physicians  were  special- 

'  Grattan  v.  Met.  L.  I.  Co.,  80  N.  ists. 

Y.,  381 ;  Van  Orman  v.  Van  Orman,  "  77  N.  Y.,  564. 
■34  N.  Y.  St.  Rep.,  834  (Supr.  Ct.,  G. 
T.) ;  Wilcox  V.  Wilcox,  46  Hun,  33. 
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statute  was  aimed  at  confidential  communications  and  secret 
ailments,  and  that  it  did  not  extend  to  matters  superficially  ap- 
parent, such  as  a  fever,  a  fractured  leg  or  skull,  or  raving  mania 
apparent  to  all ; '  but  this  view  was  disapproved  expressly  in  the 
later  case  of  Eenihan  v.  Dennin,'  and  in  Griffiths  v.  Metro- 
politan Street  Bailway  Company "  it  was  said  that  the  infor- 
mation need  not  be  confidential  in  its  nature.  The  physician  can, 
however,  it  is  said,  testify  to  any  knowledge  obtained  from  per- 
sonal acquaintance  before  professional  relations  commenced  and 
after  they  ceased,  provided  he  excludes  aU  knowledge  obtained 
during  the  pendency  of  the  relation.' 

The  privileged  information  has  been  said  to  include  knowl- 
edge acquired  through  the  statements  of  others  surrounding  the 
patient.^  But  it  would  seem  that  the  fact  that  a  third  person 
was  present  during  a  physician's  visit  may  be  shown  by  the 
physician,  as  well  as  what  passed  between  the  patient  and  the 
third  person,  if  it  was  such  information  as  a  layman  would  have 
gathered."  The  information  from  the  third  person  regarding 
the  patient  is  protected  even  though  the  patient  be  absent; '  but 
not  if  the  third  person  does  not  employ  the  physician,  and  the 
information  thus  acquired'  is  not  necessary  to  enable  the  phy- 
sician to  act  in  a  professional  capacity. °  It  is  suggested  in  one 
case,  but  not  determined,  that  it  would  be  improper  for  a  phy- 
sician to  state  the  value  of  the  services  of  a  nurse  in  attendance 
upon  his  patient,  as  that  would  involve  a  consideration  of  the 
condition  of  his  patient ;  °  but  it  has  been  held  that  a  physician 
can  testify  to  the  fact  of  a  nurse's  services.'"  And,  in  a  more 
recent  New  York  trial,  instead  of  refusing  to  permit  surgeons 
who  saw  an  operation  to  give  their  opinion  of  the  value  of  the 
services,  they  were  permitted  to  state  the  value,  but  were  not 
permitted  to  state  the  facts  within  their  knowledge  upon  which 

'See  also  Staunton  v.  Parker,  19  Co.,  5  Hun,  1;  see  s.  c,  67  N.  Y.. 

Hun,  55  ;  matter  of  Loewenstine,  3  185. 
lljsc. ,  323.  « Per  Smith,  J. ,  in  Steele  v.  Ward, 

« 103  N.  Y.,  573  ;  see  also  Grattan  30  Hun,  555. 
V.  Met.  L.  I.  Co.,  80  N.  Y.,  281.  '  People  v.  Brower,  53  Hun,  217. 

M71N.  Y.,  106.  8 People    v.    Harris,    136  N.  Y., 

"  Matter  of  Loewenstine,  2  Misc.,  423. 
323  (N.  Y.  Com.  PI.,  Gen.  T.,  1893}  ;  » Burley  v.  Barnhard,  9  N.  Y.  St. 

see  infra,  p.  153,  n.  8.  Rep.,  587  (Supr.  Ct.,  G.  T.,  1887). 

'  Grattan  ■».  Nat.  L.I.  Co.  of  U.S.,  '»  Pandjiris  v.  McQuillan,  37  N. 

15  Hun,  74;  Edington  v.  Mut.  L.  I.  Y.  St.  Rep.,  603  (Supr.  Ct.,  G.  T., 

1891). 
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they  based  their  estimate,  thus  modify iiig  on  the  ground,  of 
necessity  the  usual  rule  that  an  expert  cannot  give  his  opinion 
based  on  knowledge  of  facts  without  disclosing  the  facts.' 

But  it  is  information  regarding  the  patient  that  is  privi- 
leged, and  therefore  a  physician  may  disclose  what  his  patient 
told  him  about  another,  even  though  the  subject  of  inquiry  be 
the  attitude  of  the  patient  toward  the  other ; "  and  likewise  the 
physician  may  disclose  what  he  told  his  patient  about  a  third 
person; '  so  also  the  physician  may  testify  as  to  family  events  in 
no  waj''  connected  with  physical  complaints."  It  has  been  held, 
too,  that  admissions  made  by  a  patient  to  his  physician,  tending 
to  show  contributory  negligence  on  the  part  of  the  patient,  at 
a  time  when  the  communication  could  not  well  have  been  made 
to  enable  the  physician  to  prescribe,  namely,  on  the  physician's 
third  and  last  visit,  may  be  proven  by  the  physician." 

The  physician  may  properly  testify  that  he  did  attend  as 
physician,"  and  that  the  patient  was  sick,  and  he  can  state  when 
and  how  often  he  attended  him,'  and  whether  his  knowledge 
.  was  acquired  while  in  professional  attendance,'  but  it  is  open  to 
the  Court  to  determine  from  the  evidence  whether  it  was  so  ac- 
quired." In  one  New  York  case,  testimony  of  physicians  that 
they  were  specialists  and  treated  the  patient  professionally,  was 
disapproved,  as  violating  the  spirit  of  the  law,  because  leading 
to  the  inference  that  the  treatment  was  for  the  ailment  as  to 
which  the  physicians  were  specialists."  The  physician  cannot 
state  the  cause  of  his  patient's  death ; "  nor  is  the  form  of  his 
testimony  material,  it  can  no  more  be  proved  by  the  death  cer- 
tificate which  the  physician  is  required  to  file  with  the  Board  of 
Health  than  by  the  physician's  direct  testimony." 

'  MaoEvitt    V.    Maass,    33  Misc. ,  Assn. ,    133  N.   Y. ,    450.     See  Van 

552  (Kings  Co.  trial  term,  Gaynor  Aliens.  Gordon,  83  Hun,  379  (1894). 

J.).  sjn  matter  of  Darragh,  15  N.  Y. 

^Hoyt  V.  Hoyt,  9  N.  Y.  St.  Rep..  St.  Rep.,  452  (N.  Y.  Surr.). 

731  (Supr.  Ct.,  G.  T.,  1887).  »In  matter  of  Darragh.  53  Hun, 

3 ibid.  591  (Supr.  Ct,  G.  T.),  see  infra,  p. 

"  In  matter  of  Boury,  8  N.  Y.  St.  166. 

Rep.,  809  (Supr.  Ct.,  G.  T.,  1889).  "McCormick  v.  United  Life  Ins. 

*  Brown  v.  R.  W.  &  O.  R.  R.  Co.,  Assn.,  79  Hun,  340. 

45  Hun,  439.  "  Robinson  v.  Supreme  Comman 

« Nurairich  v.  Supr.  Lodge  K.  &  dery,  77  App.   Div. ,  215,  79  N.  Y. 

L.  of  H.,  3  N.  Y.  Supp.,  552  (Trial  Supp.,  13  (1902),  see  mpra,  p.  lOd ; 

Term,  City  Ct.  of  N.  Y.,  1889) ;  Pat-  infra,  p.  169. 

ten  V.  U.  L.  &  A.  Ins.  Assn.,  133  ^^  Davis  v.    Supreme  Knights  of 

N.  Y.,  450.  Honor,  165  N.   Y.,  159,   see  supra, 

'Patten  v.  United  L.  &  A.  Ins.  p.  108. 
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In  Utah  it  is  immaterial  whether  the  information  is  obtained 
directly  from  the  lips  of  the  patient  or  from  observation  or  from 
those  present  at  the  time  of  the  examination ; '  and  the  physi- 
cian is  not  permitted  to  tell  what  he  saw  without  his  patient's 
consent,'  nor  to  express  an  opinion  in  a  will  contest  as  to  a  de- 
ceased patient's  sanity. ° 

In  Wisconsin  testimony  of  physicians  that  they  treated  a 
patient  for  a  disease  has  been  said  to  be  privileged,'  and  the 
disclosure  by  the  physician  of  aU  that  the  patient  communi- 
cated and  of  all  that  the  physician  discovered  is  a  violation  of 
the  statute.' 

"  Matter  Communicated. " — In  Indiana  the  protection  now 
covers  matter  communicated.  This  includes  all  declarations 
made  and  facts  known,  where  the  knowledge  thereof  is  derived 
from  communications  of  the  patient  who  applies  to  the  physi- 
cian and  makes  disclosures  to  him  in  his  professional  character, 
whether  learned  directly  from  the  patient  or  acquired  by  the 
physician  through  his  own  observation  or  examination,  and  all 
disclosures  made  by  other  persons  whose  intervention  is  strictly 
necessary  to  enable  the  parties  to  communicate  with  each  other, 
but  further  it  does  not  extend.'  An  earlier  statute  in  that  State 
applied  to  "matters  confided,"  and  it  was  held  to  cover  matters 
learned  by  observation  or  examination,  or  by  communication 
from  the  patient,  whether  learned  under  an  injunction  of  secrecy, 
express  or  implied,  or  not ;  °  and  it  has  been  held  that  the  law 
forbids  the  disclosure  of  matters  learned  in  a  sick-room,  no 
matter  how  the  knowledge  may  have  been  acquired.'  But  in 
a  later  case,  while  it  was  said  that  disclosures  cannot  be  made 
by  persons  other  than  the  physician,  provided  their  intervention 
is  strictly  necessary  to  enable  the  parties  to  communicate  with 
each  other,  still  if  parties  holding  confidential  relations  hold 
their  conversation  in  the  presence  and  hearing  of  third  persons, 
whether  necessarily  present  as  ofiScers  or  indifferent  bystanders, 
such  third  persons  are  not  prohibited  from  testifying  what  they 

1  MuEz  V.  Salt  Lake  City  R.  Co.,  105  Wis.,  239,  81  N.  W.  Rep.,  40» 

70  Pac.  R.,  853(1902).  (1900). 

'in    re   Van    Alstine's  Est,   72  '  Springer  «.  Byram,  137  Ind.,  15 

Pac.  R. ,  943  (Utah,  1903).  (1893). 

'  McGowan  v.  Supr.  Ct.  Order  of  « Masonic  Mut.  Ben.  Assn.  V.  Beck, 

Foresters,  104  Wis.,  173,  80  N.  W.  77  Ind.,  303. 

Rep. ,  603  (1899).  ■>  Heuston  v.  Simpson,  115  Ind.,  62 ; 

^Shafer  v.  City  of  Eau  Claire,  Penna.  Co  ■».  Marion,  123  Ind.,  415. 
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heard ;  and  it  was  held  that  two  persons  in  charge  of  an  ambu- 
lance sent  to  convey  the  patient  might  disclose  what  passed  in 
their  presence  between  physician  and  patient.'  Such  matter 
includes  what  the  physician  has  learned  by  observation.'' 
And  it  was  said  obiter  to  include  knowledge  gained  by  obser- 
vation of  the  person  who  accompanied  the  patient  upon  a 
visit  to  the  physician;  it  was  also  said  that  the  privileged 
matter  included  knowledge  of  the  physical  condition  of  a  child 
born  to  the  patient.''  It  includes  also  an  a;-ray  photograph  or 
skiagraph.' 

"  Confidential  Communications." — The  laws  of  Iowa  and 
Nebraska  protect  confidential  communications  properly  in- 
trusted. The  construction  put  upon  the  word  confided  in  In- 
diana has  been  shown.*  In  Iowa  it  has  been  said  that  a  confi- 
dential inquiry  for  advice  to  facilitate  the  commission  of  a  crime 
or  the  infraction  of  law,  is  not  properl}'-  intrusted  and  is  not 
privileged ; '  but  where  the  advice  is  sought  for  a  purpose  which 
may  or  may  not  be  lawful,  the  presumption  is  that  it  is  lawful, 
and  the  communication  is  privileged.'  Where  the  consulta- 
tion was  not  for  treatment  but  to  secure  the  physician's  testi- 
mony as  a  witness,  it  was  nevertheless  privileged,'  and  it  was 
there  said  that  whenever  an  injured  party  consults  a  physician 
as  physician  and  discloses  his  physical  condition,  and  thus  en- 
ables him  to  obtain  information  which  as  an  ordinary  person 
he  would  not  have  obtained,  he  is  prohibited  from  testifying^ 
with  reference  to  the  knowledge  thus  obtained,  except  with  the 
consent  of  the  injured  party.  Where  a  third  person  is  present, 
the  presence  of  the  physician  does  not  make  the  communication 
to  such  third  person  confidential  if  not  so  in  fact.°  It  has  been 
said  that  whether  or  not  a  ph3'sician  treated  a  person  for  a 
particular  disease,  is  not  a  confidential  communication;'   nor 

'  Springer  v.  Byram,  137  Ind.,  15  '  Doran  v.  Cedar  Rapids  &  M.  ,C. 

(1893).     Seep.  157  By.   Co.,   90  N.  W.  E.,   815   (Iowa, 

'  Post  V.  State  ex'rel.  Hill,  14  Ind.  1902). 

App.,  452  (1895).  •  See  Citizens'  St.  «  SutcliflFe  v.  Iowa  State  Travel- 

R.  Co.  V.  Shepherd,  65  N.  E.  E.,'765  ling  Men's  Assn.,  93  N.  W.  R.,  90 

Ind.  App.  (1902).  (Iowa,  1903). 

'Aspy  V.  Botkins,   66  N.   E.  E.,  'McConnell  v.  City  of  Osage,  45 

462  (End.,  1903).  N.  W.  Rep.,  550,  s.o.  80  Iowa,  293. 

*  Supra,  p.  143.  Cf.  supra,  p.  136,  n.  5,  7;  p.  139,  n. 

'  Guptill  V.  Verback,  58  Iowa,  98,  5  ;  p.  141,  n.  8  ;  p.  143,  n.  7  ;  p.  144, 

see  supra,  p.  107.  n.  3.    Nelson  v.  NederlandL.  I.  Co., 

'GuptiU  V.  Verback,  58  Iowa,  98.  81  N.  W.  R.,  807  (Iowa,  1900). 
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that  he  was  consulted  in  a  professional  capacity,  nor  the  date  of 
consultation,  nor  that  he  prescribed  for  the  patient.' 

Ordinarily,  the  word  confidential  is  not  narrowly  construed, 
for  a  physician  has  been  prevented  from  disclosing  whether  his 
patient  said  that  a  car  was  in  motion  when  he  was  injured,  be- 
cause the  injury  would  be  more  severe  if  in  motion ; "  and  the  fact 
that  the  physician's  partner  was  present  does  not  remove  the 
seal  of  secrecy,  or  permit  the  partner  to  testify."  The  prohibition 
is  said  not  to  be  confined  to  verbal  communications,  but  to  extend 
to  facts  which  are  learned  by  a  physician  in  the  discharge  of 
his  duties,  from  his  own  observation  and  examination  of  the 
patient."  But  the  physician  may  testify  that  he  was  consulted 
in  a  professional  capacity  and  that  he  prescribed ;  such  evidence, 
it  is  said,  has  reference  to  the  relation  and  not  to  any  commu- 
nication.' He  may  also  testify  that  he  was  the  patient's  family 
physician  and  may  give  the  dates  and  number  of  his  visits.' 
He  may  not  disclose  his  advice  nor  his  prescription,  nor  that 
the  treatment  was  for  a  different  disease  than  that  mentioned 
in  a  question  addressed  to  him,  both  of  these  matters  being  re- 
garded as  indirect  ways  of  ascertaining  the  privileged  com- 
munication.' But  he  may  refresh  his  memory  as  to  dates  from 
his  prescriptions.* 

"  Communications." — In  Ohio  and  Wyoming  communica- 
tions are  privileged ;  and  in  Kansas  and  Oklahoma  communi- 
cations with  reference  to  a  physical  or  supposed  physical  disease 
and  any  knowledge  obtained  by  a  personal  examination  of  a 
patient.  It  does  not  appear  whether  a  narrower  construction 
would  be  given  to  the  term  communications  than  to  the  term 
informationj  but  it  would  seem  notj  if  a  person  deprived  of 
speech  is  to  be  protected,'  or  if  the  term  communications  is  not 
to  be  construed  as  meaning  oral  communications.     In  Kansas 

'  Nehon  v.  Nederland  L.  I.  Co.,  *  Sovereign  Camp    of  Woodmen 

supra.  V.  Grandon,  89  N.  W.  R. ,  448  (Neb.). 

^  Raymond  v.  Burlington,  C.  R.  &  '  Nelson  v.   Nederland  Life  Ins. 

N.  Ry.  Co.,  65  Iowa,   152.     Cf.  su-      Co.,  supra, 
pra,  p.  141,  n.  5;  in/m,  p.  157,  n.  6.  » Nelson  v.   Nederland  Life  Ins. 

^Ibid.  Co., supra. 

■*  Prader  v.  Accident  Association,  '  See  argument    in    Edington  «. 

95  Iowa,  149  (1895).  Sovereign  Mut.  L.  I.  Co.,  67  N.  Y.,  185.  See 
Camp  of  Woodmen  v.  Grandon,  89  argument  for  difference  between 
N.  W.  R.,  448  (Neb.,  1903).  information    and    eommunications 

^  Nelson  v.   Nederland  Life  Ins.       in  brief  for  respondent,  Gartside  u 
Co.,  81  N.  W.  Rep.,  807  (Supr.  Ct.  of      Conn.  Mut.  L.  I.  Co.,  76  Mo.,  46. 
Iowa,  1900). 
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it  has  been  held  that  a  communication  frqm  patient  to  phy- 
sician, not  relating  to  the  patient's  physical  ailment,  is  not 
privileged.'  In  Kansas,  however,  where  a  private  examination 
of  a  woman  was  made  to  enable  a  physician  to  disclose  her  con- 
dition to  the  reputed  father  of  her  expected  child  and  to  her 
parents,  the  communication  as  to  the  time  when  first  connection 
took  place  was  deemed  not  to  be  confidential,  and  therefore  not 
privileged." 

"From  the  Patient;  by  the  Patient." — The  former  quali- 
fying terms  are  used  in  the  statutes  of  Arkansas,  Indian  Terri- 
tory, and  Missouri ;  the  latter  in  the  statutes  of  Indiana,  Kansas, 
Oklahoma,  and  Wyoming.  The  liberal  interpretation  put  upon 
this  term  in  the  Missouri  law  has  already  been  shown.'  The 
law  of  the  Indian  Territory  is  adopted  from  Arkansas.*  The 
statute  is  strictly  construed  in  Arkansas,"  but  this  term  does  not 
seem  to  have  received  interpretation.  In  Iowa  it  is  said  that 
the  prohibition  is  not  limited  to  communications  with  the  pa- 
tient, but  applies  to  all  communications  indicated  in  the  statute, 
from  whatever  source,  and  is  applicable  to  communications 
between  physicians  attending  or  consulting  in  the  same  case." 
From  the  patient,  includes  the  result  of  observation  of  a  sev- 
ered leg  amputated  by  a  surgeon,  or  of  his  blood  or  urine.' 

In  Utah,  it  is  said  that  it  is  immaterial  whether  the  infor- 
mation is  obtained  direct  from  the  lips  of  the  patient  or  from  ob- 
servation or  from  those  present  at  the  time  of  the  examination.' 

"Advice." — The  laws  of  Indiana,  Ohio,  and  Wyoming  ex- 
pressly cover  the  physician's  advice.  In  Iowa,"  and  in  New 
York  it  is  incompetent  for  the  physician  to  disclose  what  he 
told  his  patient;"  but  advice  to  a  patient  concerning  a  third 
person  is  not  privileged."  In  Wisconsin  advice,  not  with  re- 
ference to  treatment  of  disease,  but  with  reference  to  an  ap- 

'  Kansas  Citj,  Fort  Scott  &  Mem-  'Smart  ?J.    Kansas  City,   91  Mo. 

phis  R.  R.  Co.  V.  Murray,  55  Kan.,  App.,  586  (1901). 

336  (1895)  '  Munz  v.  Salt  Lake  City  Ry.  Co. , 

«  Clark  V.  State,  61  Pac.  R.,  814,  8  70  Pac.  R.,  853  (1902). 

Kan.  App. ,  783  (1899).  '  Nelson  v.  Nederland  L.  I.  Co. , 

^Swpm,  p.  138.  81  N.  W.  R.,  807  (1900).  _    ^  ^ 

■>Act  of  Congress,  May  2d,  1890,  "  Cahen  v.  Continental  L.  I.  Co., 

c.  183;  see  mpra,  p.  99,  n.  6.  69  N.  Y.,  800  r  see  Grattan  v.  Met. 

^  Collins  13.  Mack,  31  Ark.,  684.  L.  I.  Co.,  34  Hun,  43. 

« States  Smith,  99  Iowa,  36  (1896).  "  Hoyt  v.  Hoyt,  112  N.  Y.,  493. 
Finesian  v.   City  of  Sioux  City,  83 
N.  W.R..  907(1900). 
10 
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plication  for  discharge  from  guardianship  as  an  insane  person, 
and  the  information  acquired  for  the  purpose  of  such  advice, 
have  been  held  not  to  be  privileged.' 

The  Relation  of  Physician  and  Patient. — Under  each  of 
the  statutes,  the  relation  of  physician  and  patient  must  have 
existed  at  the  time  the  information  was  acquired.  In  those 
cases  vs^here  the  relation  is  established  by  agreement  and  is  rec- 
ognized by  both  physician  and  patient  as  existing,  no  diflBculty 
arises  in  determining  that  it  does  exist.  It  is  in  those  cases 
where  some  one  of  these  elements  is  lacking  that  the  difiSculties 
are  met.     They  are  illustrated  by  the  cases  cited  below. 

In  California  it  has  been  held  that  the  relation  exists  where 
a  physician  attends  and  prescribes  for  a  person,  notwithstand- 
ing he  was  employed  by  another,  who  seeks  to  disclose  the  evi- 
dence;'' but  that  it  does  not  exist  between  a  physician  and  a 
dead  body.' 

In  Colorado  the  relation  was  held  to  exist  between  an  injured 
employee  and  a  hospital  physician  who  treats  him,  though  the 
hospital  is  maintained  and  the  physician  paid  by  the  employer 
out  of  funds  deducted  from  employee's  wages  ;^  but  not  where 
the  examination  of  the  defendant  by  the  physician  was  agreed 
to  between  the  prosecution  and  the  defendant  for  the  express 
purpose  of  enabling  the  physician  to  testify  as  to  the  defendant's 
mental  condition. ' 

In  Iowa  a  surgeon  in  the  employ  of  a  railroad  company 
visited  an  injured  man  at  the  instance  of  the  railroad  company 
and  in  his  capacity  as  its  surgeon,  to  ascertain  the  extent  of  the 
injuries,  and  how  they  were  received,  to  diagnose  the  case,  con- 
sult the  attending  physician,  approve  or  disapprove  the  treat- 
ment, and  if  necessary  to  administer  treatment;  he  informed 
the  man  why  he  had  called,  and  reduced  to  writing  his  state- 
ment as  to  the  circumstances  of  the  accident;  the  relation  of 
physician  and  patient  was  deemed  established,  and  all  of  the 

I  Will  of  Bruendl,   102  Wis.,    45  'Harrison  v.  Sutter  St.  Ry.  Co., 

(1899).  lieCal.,  156. 

^Freel  ■».    Market  St.    Cable  Ey.  "  Colorado  Fuel  &  Iron  Co.  C  Cum- 

Co..  31  Pac.  Rep.,  730,  s.  c.  97  Cal.,  mings,  46  Pac.   Rep.,    875    (1896), 

40.     But  sees.  2214.  ei  seq.  of  Pol.  s.  c.  8  Col.  App.,  541. 

Code  of  Cal.  provide  for  the  exami-  ^  Nesbit  v.   People,   19  Col.,  441 

nation  of  an  alleged  insane  person  (1894). 
by  physicians  and  the  disclosure  of 
the  results. 
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information  was  regarded  as  privileged."  So  also  the  relation 
was  deemed  established  where  the  consultation  was  not  for  the 
purpose  of  treatment  but  to  get  the  physician's  testimony  as 
a  witness."  But  where  physicians  forcibly  examined  a  person 
against  his  will  the  relation  was  not  deemed  established  (though 
excluded  on  the  ground  that  the  method  adopted  was  compelling 
accused  to  testify  against  himself  '). 

In  Indiana  a  physician  was  allowed  to  disclose  what  he 
learned  and  saw  while  collecting  a  bill  for  professional  services 
previously  rendered."  But  where  a  physician  was  paid  by  a 
railroad  company  to  attend  a  person  injured  on  the  railroad,  the 
relation  of  physician  and  patient  arose  between  the  physician 
and  the  person  attended,  and  the  physician  was  not  suffered  to 
testify  at  the  instance  of  the  railroad  company.  ° 

Where  a  physician  was  consulted  by  one  person  in  behalf  of 
another  and  declined  to  have  anything  to  do  with  the  case,  it 
was  held  in  Iowa  that  the  relation  of  physician  and  patient  did 
not  arise."  Where  a  railroad  company  employed  a  surgeon  to 
ascertain  the  extent  of  the  injuries  to  its  employee,  how  they 
were  received,  to  diagnose  the  case,  to  consult  the  attending 
physician,  to  approve  or  disapprove  the  treatment,  and  if  nec- 
essary to  administer  treatment,  and  the  surgeon  informed  the 
employee  why  he  had  called,  and  reduced  the  employee's  state- 
ments to  writing,  and  the  latter  signed  them,  the  statements  and 
the  surgeon's  evidence  of  other  statements  made  by  the  employee 
were  both  held  inadmissible  testimony  under  the  Iowa  statute.' 

In  Kansas  a  physician  examined  a  woman  in  order  to  ascer- 
tain how  far  gone  in  pregnancy  she  was,  so  that  a  man  might 
determine  whether  to  acknowledge  his  paternity  of  the  expected 
child,  it  was  held  that  she  was  not  a  patient.' 

In  Louisiana  where  the  Court  ordered  the  coroner  to  examine 

'  Keist  V.  Chic.  G.  W.  Ey.  Co.,  (1895) ;  Seifert  v.  State,  67  N.  E.  R., 

81  N.  W.  R.,  181  (1899).     Cf.  with  100. 

New  York    cases    where    inf orma-  =  N.  Y. ,  Ch.  &  St.  Louis  R.  R.  Co. 

tion  as  to  how  an  accident  occurred  t).    Mushrush,    11    Ind.    App.,    192 

is  not  deemed  privileged,  infra,  p.  (1894). 

157,  n.  6.            f          &          ■'        r  egjg^jg    ^     Smith,    99    Iowa,    26 

5  Doran  v.  Cedar  Rapids  &  M.  C.  (1896). 
Ev.  Co.,  90  N.  W.  R.,   815  (Iowa,  '  Keist  «,  Chicago  G.  W.  Ry.  Co., 

1902).  81   N.   W.   Rep.,   181    (Supr.  Ct.  of 

estate  V.  Height,   91  N.  W.   R.,  Iowa,  1899). 
935  (Iowa   1903)  *  Clark  v.  State,  8  Kan.  App.  782, 

^ Bower  v.   Bower,  142  Ind.,  194  61  Pac.  R.,  814(1899). 
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an  accused  person  to  ascertain  whether  he  was  suffering  with  a 
venereal  disease,  it  was  said  the  coroner's  information  was  not 
privileged :  but  the  decision  was  also  based  on  the  ground  that 
as  the  accused  testified  that  he  was  suffering  with  the  disease, 
he  was  not  injured  by  the  testimony.' 

In  Michiga,n,  where  the  physician  was  employed  by  direction 
of  the  prosecuting  attorney  to  examine  the  defendant  in  jail, 
and  so  notified  the  defendant  at  the  outset  of  the  examination, 
and  he  submitted  voluntarily  to  a  personal  examination,  and 
there  was  no  intention  to  prescribe  or  to  act  as  the  defendant's 
physician,  it  was  held  that  the  relation  did  not  exist,  and  that  the 
physician  could  testify  as  to  the  defendant's  physical  condition.' 
In  Missouri  a  physician  employed  by  the  defendant  in  a  suit 
for  personal  injuries,  to  examine  the  person  injured  in  order.to 
prescribe,  may  not  testify  as  to  the  results  of  such  examination 
unless  it  appears  that  the  patient  was  advised  that  the  physician 
came  to  examine  her  in  the  interest  of  the  defendant  and  not  in 
her  own  interest. '  But  in  a  similar  case  the  physician  was 
permitted  to  testify  that  the  plaintiff  walked  away  from  his 
ofiice  and  he  did  not  notice  anything  wrong  about  his  walking, 
and  that  he  afterward  saw  him  in  Court  and  asked  him  how  he 
was  treated  in  hospital  and  he  said  all  right,  though  he  was  not 
permitted  to  disclose  other  information  which  he  had  learned 
while  actually  treating  him,  nor  to  state  the  result  of  his  exami- 
nation." It  makes  no  difference  by  whom  the  physician  was 
paid.'  Independent  information  received  after  the  relation  has 
ceased  is  not  privileged,  hut  information  obtained  after  cessa- 
.  tion  of  the  relation  from  sources  which  were  made  available 
as  the  immediate  result  of  the  relation  is  still  privileged,  such 
as  observation  of  a  severed  member  or  of  blood  or  urine  taken 
from  the  patient  but  not  examined  till  the  relation  has  ceased.' 
A  physician  cannot  be  permitted  to  use  the  means  which  he  ob- 
tains in  his  professional  capacity  to  gain  information  after  that 
capacity  ceases,  for  the  use  of  the  Courts  or  the  public.  ° 

In  one  New  York  case  it  has  been  said  that  the  relation  is 
one  of  contract,  and  that  the  test  is  whether  the  physician  would 

' State  1).  McCoy,  109  La.  683,   33      Co.,    68  S.  W.  R.,  Ill  (Mo.  App., 
So.  R.,  730(1903).    Cf.  supm,  p.  133.       1903). 

^  People  V.  Glover,  71  Mich. ,  803.  '  Noble  v.  Kansas  City,  68  S.  W. 

3  Weitz  V.  Mound  City  Ry.  Co.  ,53      R. ,  969  (Mo.  App. ,  1902). 
Mo.  App.,  39  (1893).  'Smart  v.   Kansas  City,  91  Mo. 

"  Haworth  v.  Kansas  City  So.  Ry.       App. ,  586  (1901). 
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be  chargeable  with  malpractice  or  negligence  for  failure  to  ad- 
vise or  prescribe  in  case  the  alleged  patient  were  in  urgent  need 
of  it  at  the  time.'  But  the  decisions  of  the  Court  of  Appeals 
extend  the  privilege  to  cases  where  this  test  would  lead  to  a 
different  conclusion."  And  it  is  said  that  the  privilege  exists 
when  physicians  professionally  attend  a  patient  who  does  not 
voluntarily  require  their  services ; '  and  an  ambulance  surgeon  is 
a  physician  within  this  view.' 

Where  the  physician  to  a  county  jail  was  called  in  to  attend 
a  prisoner  and  examined  him,  though  there  was'no  prescription 
at  the  time,  but  it  appeared  that  the  doctor  told  the  prisoner 
what  he  should  prescribe,  and  subsequently  two  physicians 
came  to  see  the  prisoner  at  the  instance  of  the  coroner  and  ex- 
amined him  as  they  would  have  examined  one  of  their  patients, 
though  they  did  not  prescribe  and  had  no  conversation  about  a 
prescription,  it  was  held  that  the  prisoner  had,  under  the  cir- 
cumstances, reason  to  suppose  that  the  relation  of  physician  and 
patient  did  exist  between  him  and  all  three  of  the  physicians, 
and  that  their  testimony  as  to  what  they  learned  on  such  visits 
should  have  been  excluded ;  and  the  rule  is  thus  stated :  when- 
ever the  patient  has  reason  to  suppose  that  the  relation  exists 
and  does  in  fact  and  truth  so  suppose,  in  a  case  in  which  the 
physician  attends  under  circumstances  calculated  to  induce  the 
opinion  that  his  visit  is  of  a  professional  nature,  and  the  visit 
is  so  regarded  and  acted  upon  by  the  person  attended,  the  rela- 
tion of  physician  and  patient  contemplated  by  the  statute  may 
fairly  be  said  to  exist." 

But  the  fact  that  it  is  the  duty  of  a  physician  to  prescribe 
for  a  person  in  case  of  need,  does  not  constitute  the  relation, 
though  the  position  of  the  physician  gives  him  the  opportunity 
to  observe  such  person ;  so,  therefore,  a  jail  physician  was  not 
precluded  from  testifying  as  to  what  he  had  observed  of  a  pris- 
oner, where  it  did  not  appear  that  he  had  ever  attended  the 

'Per  Learned,    J.,   In  matter  of  ^People    v.    Stout,    3    Park    Or. 

Freeman,   46  Hun,  458  (Supr.  Ct.,  Rep.,  670  (N.  Y.  Oy.  and Ter. ,  1858)  ; 

Gen.  T.,  1887).  see  Grossman  v.   Supreme  Lodge, 

i'Renihan  u  Dennin,   103  N.  Y.,  etc.,   6  N.   Y.  Supp.,  831    (Gen.  T. 

573 ;  and  oases  in  notes  following.  Supr.  Ct. ,  1889) ,  visiting  physician 

^  Meyer  v.    Supreme    Lodge,    81  at  a  hospital  attending  out  of  curi- 

N.  Y.  Supp. ,  813  (1903).  osity  with  regular  physician. 

*Duggan    V.    Phelps,     81   N.    Y. 
Supp.,  916.     See  m/m,  p.  157,  n.  6. 
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latter  in  a  professional  capacity  or  had  ever  been  called  on  to 
attend  him.' 

It  would  seem,  however,  that  where  it  is  the  duty  of  a  phy- 
sician to  attend  a  person  in  a  professional  capacity  or  to  acquire 
knowledge  concerning  him  in  such  capacity,  he  cannot  disclose 
information  actually  acquired  in  the  performance  of  his  duty. 
It  has  been  said  that  a  medical  attendant  at  an  insane  asylum 
cannot  testify  as  to  the  mental  condition  of  an  inmate;"  and 
that  a  physician  employed  in  a  hospital  to  notice  and  enter  in 
its  records  the  arrival  and  condition  of  the  patients  coming  in, 
cannot  testify  as  to  information  so  acquired." 

It  is  immaterial  that  another  person  employs  the  physician 
to  examine  the  patient,  and  to  report  to  the  employer,  and  that 
the  person  examined  does  not  appear  to  desire  any  knowledge 
as  to  his  condition ;  if  the  examination  is  made  as  a  professional 
act,  the  relation  of  physician  and  patient  is  established  between 
the  physician  and  the  person  examined,  even  though  it  be  the 
only  interview." 

And  in  a  case  where  the  public  prosecutor  sent  a  physician 
to  a  person  for  the  purpose  of  making  a  professional  examina- 
tion, so  as  to  obtain  evidence  against  another  person  charged 
with  crime,  and  the  person  examined  accepted  the  services  of 
the  physician  in  a  professional  character,  it  was  held  that  he 
could  not  testify  as  to  the  results  of  his  examination.' 

But  where  the  district  attorney  sent  a  physician  to  jail  to 
make  an  examination  of  a  prisoner's  mental  and  physical  con- 
dition, and  he  made  such  examination,  and  it  did  not  appear 
that  he  prescribed  for  or  treated  the  prisoner  or  that  the  pris- 
oner accepted  his  services,  the  opinion  of  the  physician  as  to  his 
mental  condition  was  admitted." 

Where  the  defendant  employed  a  physician  to  examine  the 
plaintiff,  and  he  went  as  coming  from  the  defendant  for  that 
purpose,  and  examined  the  plaintiff  in  the  presence  of  his  attend- 
ing physician,  but  not  as  the  plaintiff's  physician  and  not  for 

'People  V.   Schuyler,  106  N.  Y.,  Hun,  43  (Supr.  Ct.,  Gen.  T.,1881); 

298,  affirming  43  Hun,  88.  93  N.  Y. ,  274.     Cf .  supra,  p.  146. 

« In  matter  of  Baird,  11  N.  Y.  St.  «  People  v.   Murphv,   101  N.  Y., 

Rep.,  263  (N.  Y.  Supr.  Ct.,  Cham-  126. 

bers,  1887,   per  Donohue,  J.).     See  «  People  v.  Kemmler,  119  N.  Y., 

supra,  p.  113.  580 ;   People  v.  Sliney,  137  N.  Y., 

I  See  28  Abb.  N.  C. ,  55,  note.  570 ;  People  v.  Hooh,  150  N.  Y.,  291. 

"*arattan  v.    Met.    L.    I.   Co.,  24 
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the  purpose  of  prescribing,  the  relation  of  physician  and  patient 
was  not  established."  Where  a  physician  examined  the  plain- 
tiff at  the  instance  of  the  plaintiff's  physician,  but  it  was  not 
shown  that  he  was  requested  or  expected  to  treat  or  prescribe 
or  to  advise  in  respect  to  either,  or  that  he  did  either,  it  was 
held  that  the  relation  was  not  established;"  but  a  physician' 
consulted  by  the  patient's  regular  physician  for  the  purpose  of 
advice  concerning  his  treatment  is  a  physician  contemplated  by 
the  statute;'  as  is  also  the  partner  of  a  physician  who  is  pres- 
ent during  a  conference  with  the  patient  or  who  overhears  such 
a  conference.''  Attendance  at  the  patient's  house  is  not  con- 
templated as  essential  by  the  law,  and  it  makes  no  difference 
where  the  examination  is  conducted."  On  the  other  hand  at- 
tendance at  the  house  of  a  person  to  treat  other  inmates  does 
■not  constitute  the  relation,  and  a  physician  visiting  a  house 
to  attend  a  father  and  mother  has  been  permitted  to  disclose 
what  he  then  observed  of  their  son,  whom  he  did  not  treat  and 
by  whom  he  was  not  consulted."  But  where  the  physician  was 
also  a  county  clerk  and  the  alleged  patient  was  an  attorney, 
and  the  consultation  took  place  in  the  clerk's  office  and  consisted 
of  an  examination  of  an  eruption,  on  the  skin,  which  was  made 
gratuitously  and  without  a  prescription  being  made  or  asked 
for,  the  relation  was  held  not  to  have  been  established,  not- 
withstanding that  the  clerk  made  use  of  his  knowledge  and 
learning  as  a  physician  in  forming  his  opinion,  and  that  it  was 
in  confidence  that  he  possessed  medical  skill  that  the  person 
requested  the  examination.' 

In  Utah,  it  is  immaterial  whether  the  physician  is  called  by 
the  patient,  or  a  stranger,  or  an  officer  of  a  corporation  charged 
with  injuring  the  patient ;  the  presumption  from  an  examina- 

'  Heath  v.  Broadway  &  S.  A.  Ry.  '  Grattan  v.   Metr.   L.  I.  Co. ,  24 

Co.,  8  N.  Y.  Suop.,  863  (Super.  Ct.,  Hun,  43  (Supr.  Ct.,  Gen.  T.,  1881). 

Gen.  T. ,  1890) .  '  *  Jennings  v.   Supreme  Council, 

2  Henry  v.  N.  Y.,  L.  E.  &  W.  R.  81  App.   Div.,  76,  81  N.  Y.  Supp., 

R.  Co.,  57  Hun,  76  (Supr.  Ct.,  Gen.  90. 

T.,  1890).     Seo  matter  of  Loewen-  'Edington  v.  jEtna  L.  I.  Co.,  13 

Btine,-  3  Misc. ,  £23  (N.  Y.  Com.  PI. ,  Hun,  543  (Supr.  Ct. ,  Gen.  T. ,  1878) , 

Gen.  T.,  1898).  afBrmed  77  N.  Y.,  564.     The  broad 

'Renihan  v.  Dennin,  103  N.  Y.,  expressions  of  this  latter  case  were 

573;   Jones  v.  B.,  B.  &  W.  E.  Ry.  disapproved  in  Renihan  «.  Dennin, 

Co.,  3  N.  Y.  Supp.,  253.  103  N.  Y.,  573,  but  it  does  not  appear 

*  Mtna  L.  I.   Co.  v.  Darning,  133  that  this  point  was  not  properly  de- 

Ind.,  390;  Raymond  v.  B.,  C.  R.  &  cided. 
N.  Ry.  Co.,  65  Iowa,  153. 
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tion  by  a  physician  is  that  the  relation  of  physician  and  patient 
exists. ' 

In  Wisconsin,  a  physician  who  at  the  request  of  an  attend- 
ing physician  attended  with  him  is  pro  hac  vice  an  attending 
physician,  though  he  does  not  prescribe  and  makes  no  exami- 
nation." 

The  secrecy  growing  out  of  the  relationship,  as  to  knowledge 
acquired  during  the  relationship,  always  continues  unless  prop- 
erly waived ;  and  the  physician  will  not  be  allowed  to  testify  in 
regard  to  matter  which  is  partly  the  result  of  such  information, 
though  another  part  may  have  been  acquired  independent  of  the 
relation.  ^  But  it  does  not  follow  that  the  relation  once  established 
continiies  always ;  for  instance,  in  New  York,  a  physician  in  the 
employ  of  a  railroad  company  learned  of  an  accident,  volunteered 
his  services  and  stopped  the  flow  of  blood  ;  ten  days  afterward 
he  was  visiting  the  hospital  where  the  injured  person  had  been 
taken,  saw  him  and  conversed  with  him;  the  physician  was 
also  visiting  physician  at  the  hospital,  but  the  Court  of  Appeals 
held  that  the  evidence  did  not  establish  the  relation  of  physician 
and  patient  on  the  later  visit.*  Where  it  is  clear  that  the  mat- 
ter desired  is  independent  of  the  relation  of  physician  and  pa- 
tient, such  evidence  is  admissible  if  otherwise  competent.' 

"  Professional  Capacity  "  —  "  Professional  Business." — 
The  States  in  which  the  statutes  limit  the  privilege  to  informa- 
tion acquired  in  a  professional  capacity  or  in  professional  busi- 
ness have  been  enumerated.'  As  to  what  constitutes  a  pro- 
fessional capacity,  the  discussion  of  the  facts  that  establish  the 
relation  of  physician  and  patient,  and  of  the  information  neces- 
sary to  enable  a  physician  to  prescribe  or  a  surgeon  to  act, 
makes  it  unnecessary  to  discuss  at  length  the  meaning  of  this 
phrase.  In  Indiana  a  physician  has  been  suffered  to  disclose 
what  he  learned  while  collecting  a  bill  for  services  previously 

'  Munz  V.  Salt  Lake  City,  70  Pau.  "  Griffiths  v.  Metropolitan  St.  Ey. 

R..  853.  Co.,    171  N.   Y.,    106,   reversing  63 

''  Gipen  V.  Town  of  Nebagamain,  App.  D.,  86. 

113   Wis.,    508,   89  N.    W.    R.,  520  'Stowell     v.     American     Co-op. 

(1902).  Assn.,  23  N.  Y.  St.  Rep.,  706  (Supr. 

'  In  matter  of  Darraph,  53  Hun,  Ct. ,  Gen.  T. ,  1889).     Matter  of  Loe- 

591  (Supr.  Ct.,  Gen.  T.,  1889),  15  N.  wenstine,  2  Misc.,  323  (N.  Y.  Com. 

Y.    St.    Rep.,    453    (N.    Y.    Surr.);  PI.,    Gen.    T.,    1898);    infra,   title 

Rrigham  v.  Gotf,   3  N.   Y.  Supp.,  "professional  capacity." 

518  (Supr.  Ct.,  Gen.  T.,  1889).  ^ Supra,  p.  108. 
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rendered.'  In  Iowa  evidence  that  a  physician  was  consulted  in 
a  professional  capacity,  of  the  dates  of  such  consultations  and 
that  he  prescribed  for  the  patient,  was  not  deemed  to  involve  the 
disclosure  of  any  information  obtained  professionally,"  and  he 
may  refresh  his  memory  as  to  dates  by  reference  to  his  pre- 
scriptions. Statements  as  to  health  given  to  a  physician  when 
not  under  employment  are  not  privileged,  though  the  phy- 
sician may  have  been  employed  at  other  times  to  treat  the 
patient.'  The  decision  in  Linz  v.  Massachusetts  Mutual 
Life  Insurance  Company  *  would  make  it  appear  that  in  Mis- 
souri information  apparent  on  a  casual  inspection  which  any 
one  might  make  is  not  received  in  a  professional  capacity,  but 
this  idea  is  disapproved  in  the  later  case  of  Kling  v.  City  of 
Kansas.^  Information  acquired  by  the  physician  by  observing 
the  patient  on  the  street  anterior  to  his  employment  as  a  physi- 
cian is  not  received  by  him  in  a  professional  capacity.  ° 

In  New  York,  where  the  physician  had  not  seen  the  patient 
before  or  since  his  interview  for  the  purpose  of  treatment,  and 
he  was  asked  what  his  opinion  was,  based  on  a  general  sight  of 
the  man  before  the  examination,  it  was  held  that  the  physician 
could  not  properly  answer,  as  all  the  information  upon  which 
the  opinion  would  be  based  must  have  been  acquired  in  a  pro- 
fessional capacity;'  but  in  another  case  a  physician  was  per- 
mitted to  express  his  opinion  as  to  the  mental  condition  of  a 
patient  whom  he  had  seen  at  various  times  when  not  in  attend- 
ance, excluding  from  his  mind  any  knowledge  or  information, 
obtained  while  acting  as  her  medical  attendant  and  confining 
his  answer  to  such  knowledge  and  information  as  he  had  ob- 
tained by  seeing  her  when  not  his  patient. '  It  has  been  said 
that  where  information  is  not  such  as  is  obtained  on  sight  by  any 
person,  but  by  removing  clothing  and  by  percussion  and  listen- 
ing to  the  action  of  the  lungs,  these  are  professional  acts  and 
the  information  may  be  considered  as  obtained  professionally." 

'  Bower  v.   Bower,  142  Ind. ,  194  76    Mo. ,    446 ;    see    also  Hurley  v. 

(1895).  Barnhard,  9  N.  Y.  St.  Rep.,  587  (N. 

=  Nelson  v.   Nederland   Life  Ins.  Y.  Supr.  Ct.,  Gen.  T.). 

Co. ,  81  N.  "W.  Rep. ,  807  (1900).  '  Grattan  v.  Metr.   L.   I.   Co. ,  92: 

'  Berries  t).  City  of  Waterloo,  86  N.  Y.,  274. 

N.  W.  R.,  306  (Iowa,  1901).  s  Fisher  v.  Fisher,  129  N.  Y.,  654 ; 

'8  Mo.  App  ,  363.  Matter  of  Loewenstine,  2  Misc.,  323. 

'  27  Mo.  App. ,  281.  '  Grattan  v.   Metr.   L.   I.   Co. ,  24 

'Gartside  v.  Conn.  Mut.  L.  I.  Co.,  Hun,  43  (Supr.  Ct.,  Gen.  T.,  1881). 
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It  has  been  said  that  information  received  in  a  professional 
capacity  involves  a  decision,  though  it  may  be  negative;  and 
that  signing  as  witness  to  a  will  is  not  a  professional  act." 

It  is  incumbent  on  the  person  who  objects  to  the  reception 
of  a  physician's  evidence  to  show  that  the  information  was  ac- 
quired in  a  professional  capacity." 

Matter  Necessary  to  Enable  a  Physician  to  Prescribe 
or  a  Surgeon  to  Act. — A  list  of  those  States  whose  laws 
limit  the  privilege  to  matter  necessary  to  enable  the  witness 
to  prescribe  or  act  for  the  patient  is  to  be  found  in  another 
place.' 

In  Arkansas,  where  six  hours  after  delivery,  the  patifent 
stated  to  her  physician  who  attended  at  accouchement,  that  she 
had  never  been  engaged  to  marry  and  never  had  promised  to 
marry,  the  statements  were  held  not  to  be  necessary  to  enable 
the  phj'sician  to  act.* 

In  Cahfornia  a  physician  was  permitted  to  testify  as  to  matter 
which  was  not  information  necessary  to  enable  him  to  prescribe 
or  act  for  the  patient,'  and  in  such  case  to  testify  as  to  the 
mental  condition  of  his  patient.'  And  the  testimony  of  a  phy- 
sician as  an  expert,  upon  a  hypothetical  state  of  facts,  has  been 
held  proper,  though  his  testimony  as  to  the  facts,  as  facts,  was 
improper  and  inadmissible.' 

In  Iowa,  a  physician  who  had  treated  a  patient  for  injuries 
was  not  allowed  to  testify  whether  his  patient  told  him  that  the 
car  on  which  he  was  injured  was  in  motion  at  the  time,  because 
as  the  injury  would  be  likely  to  be  more  severe  if  the  car  was  in 
motion,  that  information  was  necessary  to  enable  the  physician 
to  prescribe.'  In  Kansas,  the  law  protects  communications 
with  reference  to  a  physical  or  supposed  physical  disease  ;  °  this 
was  held  not  to  include  an  examination  to  determine  how  far  a 
woman  was  advanced  in  pregnancy. '° 

In  Michigan,  a  physician  was  allowed  to  contradict  his  pa- 
tient as  to  when  her  trouble  commenced,  in  the  absence  of  evi- 

'Per  Learned,  J.,    in  Matter  of  "Black's  Est.,   132  Cal.,    393,   64 

Freeman,  46  Hun,  458.  Pac.  R.,  695  (1901). 

^People  V.   Koerner,   154  N.   Y.,  ^  In  re  Flint,  100  Cal. ,  391  (1893). 

355   (1897)  ;   Griffiths  v.    Metr.  St.  « Raymond  v.  B. ,  C.  R.   &  Nor. 

Ry.  Co.,  171  N.  Y.,  106.  Ry.  Co.,  65  Iowa,  152. 

^  Supra,  p.  103.  ^  Supra,  p.  108. 

*  Collins  V.  Mack,  31  Ark. ,  684.  '» Clark  v.  State.  8  Kan.  App.,  782, 

'Harris  v.  Zanone,  93  Cal.,  59.  61  Pac.  R.,  814  (1899). 
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dence  that  such  information  was  necessary  to  enable  him  to  act. ' 
Where  a  physician  was  asked  whether  he  treated  a  person  for 
typhoid  fever,  and  he  answered  that  she  was  not  so  diseased, 
it  was  held  that  this  information  was  not  necessary  to  enable 
him  to  act."  And  the  same  was  held  to  be  true  where  a  phy- 
sician examined  a  prisoner  at  the  jail  and  testified  that  he  was 
diseased,  the  prisoner  having  been  notified  at  the  time  of  the 
examination  that  it  was  made  by  direction  of  the  prosecuting 
attorney  and  there  being  no  intention  to  prescribe  or  act  for  the 
prisoner.'  It  was  said  that  a  physician  might  testify  that  he  re- 
fused to  attend  further  because  another  physician  was  employed 
without  his  consent,'  such  information  not  being  necessary  to 
enable  him  to  prescribe.  In  another  case  the  physician's  testi- 
many  that  his  patient  was  drunk  was  admitted,  it  not  appearing 
that  this  knowledge  was  necessary  to  enable  him  to  prescribe.' 
A  woman's  communication  to  her  physician  respecting  the 
identity  of  the  father  of  her  child  was  admitted,  such  informa- 
tion not  being  necessary  to  enable  the  physician  to  prescribe. * 
But  it  has  been  stated  that  all  disclosures  by  a  patient  to  a 
physician  respecting  ailments  are  privileged,  whether  necessary 
to  enable  the  physician  to  prescribe  or  not. ' 

In  Minnesota,  a  physician  was  allowed  to  disclose  statements 
as  to  suffering  made  by  his  patient,  but  not  for  the  purpose  of 
enabling  him  to  prescribe  or  act.' 

In  Missouri,  it  has  been  said  that  information  as  to  the  way 
in  which  an  injury  was  inflicted  is  of  the  greatest  necessity  for 
successful  treatment;  and  that  it  is  information  which  physi- 
cians universally  demand  and  receive ; '  and  that  the  examina- 
tion, the  facts  disclosed  by  an  examination  and  the  physi- 
cian's conclusion  are  alike  necessary  to  enable  treatment."     In 

■  Campau  v.  North,  39  Mich.,  606.  etc.,  45  N.  W.  Rep.,  977  (Supr.  Ct. 

2  Brown  v.   Metr.    L.    I.   Co. ,   65  Mich. ,  1890)  ;  s.  c. ,  81  Mich. ,  525. 

Mich.,    306.     See    Joues    v.    Pref.  « Jacobs  ».  Cross,  19  Minn. ,  523. 

Bankers  L.  A.  Co.,  79  N.  W.  Rep.,  'Norton  v.   City  of  Moberly,    18 

204  (Supr.  Ct.  of  Mich.,  1899).  Mo.  App.,  457.    But  for  a  contrary 

^  People  V.  Glover,  71  Mich.,  303.  view  see  De  Jong  v.  Erie  R.  R.  Co., 

^Dittrich  z.  City  of  Detroit,   98  43  App.    Div.  (N.  Y.),  427  (1899); 

Mich.,  245  (1893)  Griebel  v.  Brooklyn  Heights  R.  R. 

» Lincoln  v.  City  of  Detroit,  101  Co.,  68  App.  Div. ,  204  (1902) ;  Grif- 

Mich.,  245  (1894).  flths  v.  Metr.  St.  Ry.  Co.,  171  N.  Y., 

'Peoples.    Cole,   113    Mich.,   83  106  ;  Green  «.  Metr.  St.  Ry.  Co. ,  171 

(1897)  N.  Y..201. 

' Breisenmeister  v.  Supr.  Lodge,  "James  U.Kansas  City,  85  Mo. 

App.,  20  (1900). 
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another  case,  with  reference  to  the  cause  of  a  patient's  condi- 
tion, it  was  said  that  while  knowledge  of  the  cause  may  not  be 
necessary,  the  disclosure  of  the  cause  cannot  be  made  without 
a  disclosure  of  the  condition,  and  that  as  a  medical  person  can- 
not tell  indirectly  what  he  is  forbidden  to  tell  directly,  the  phy- 
sician's evidence  of  the  cause  is  inadmissible."  In  another  case 
it  was  said  that  any  information,  necessarily  coming  to  a  phy- 
sician in  order  to  treat  his  patient,  is  to  be  regarded  as  neces- 
sary information  though  unimportant,  and  that  the  test  is  how- 
it  was  acquired,  not  whether  it  could  have  been  acquired  in  a 
di£ferent  way,  and  therefore  it  was  incompetent  for  a  physician 
to  testify  that  his  patient  was  drunk  when  he  treated  him.'' 
But  facts  learned  from  the  patient  as  to  his  condition  and  not 
necessary  to  enable  the  physician  to  act  may  be  disclosed.'  In 
this  category  are  facts  and  conversations  respecting  the  pa- 
tient's last  will." 

Under  the  New  York  statute,  the  burden  of  proof  is  on  the 
person  objecting  to  the  physician's  evidence,  to  show  that  the 
information  he  seeks  to  exclude  was  acquired  while  attending 
the  patient  in  a  professional  capacity  and  also  that  it  was  neces- 
sary to  enable  him  to  perform  some  professional  act."  But 
where  the  physician  testifies  positively  that  his  information  was 
such  as  was  necessary  to  enable  him  to  treat  the  patient  profes- 
sionally, it  is  properly  excluded.'  Where  the  physician  testified 
that  the  information  was  not  necessary  for  that  purpose  and 
there  was  no  evidence  to  the  contrary,  it  was  error  to  hold  that 
the  inforrhation  was  privileged.' 

In  New  York,  in  an  early  case,"  where  a  man  consulted  a 
physician  with  reference  to  committing  an  abortion  and  told 
him  that  a  certain  woman  was  pregnant  by  him,  this  admission 
was  said  not  to  be  essential  to  enable  him  to  prescribe,  even  if 
the  relation  of  physician  and  patient  were  considered  established ; 
but  this  seems  to  be  at  variance  with  the  later  case  of  People  v. 

'  Streeter  v.  City  of  Breckenridge,  '  Redmond   v.   Industrial  Benefit 

23  Mo.  App.,  244.  Assn.,  78  Hun,  104  (1894),  aflSrmed 

« Kling  V.  City  of  Kansas,  27  Mo.  150  N.  Y. ,  167.    See  matter  of  John- 

App.,  231.  son,  32  App.  Div.,  634  (1898). 

2  James  v.   Kansas  City,   85  Mo.  'GriflSths  v.   Metr.  St.   Ry.   Co., 

App.,  20  (1900).  171  N.  Y.,  106. 

*  Hamilton  v.  Crowe,  75  S.  W.  R.,  « Hewitt  v.  Prime,  21  Wend.,  77 

389  (Mo.).  (N.  Y.   Supr.  Ct.  of  Judin.,  1839). 

^  People  V.  Koerner,   154  N.  Y. ,  See  Edington  v.  Mut.  L.  I.  Co.,  67 

355(1897).  N.  Y.,  185. 
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Brower,'  where  the  accused  consulted  a  physician  with  refer- 
ence to  the  treatment  of  a  woman  on  whom  he  had  attempted  to 
commit  an  abortion,  and  admitted  that  he  had  done  so,  and  the 
physician  was  not  permitted  to  disclose  it.  A  broader  view 
is  now  taken  of  the  word  necessar?/."  It  has  been  held  by  the 
Court  of  Appeals  that  a  physician  cannot  disclose  an  ailment 
of  which  he  incidentally  learned  while  making  an  examination 
for  treatment  of  another  ill,'  and  also  that  a  physician  could  not 
testify  that  his  patient  had  a  venereal  disease  while  under  his 
care  as  a  physician,  the  presumption  being  that  he  learned  it  for 
the  purpose  of  prescribing ;  *  and  again,  that  it  is  assumed  from 
the  relationship  that  the  information  would  not  have  been  im- 
parted except  for  the  purpose  of  aiding  the  physician  to  prescribe. " 
But  this  presumption  is  later  said  not  to  be  a  general  rule,"  and  it 


'  53  Hun,  317  (Supr.  Ct.,  Gen.  T., 
1889) . 

2 See  Will  of  Bruendl,  102  Wis., 
45  (1899),  for  discussion  of  "neces- 
sary." 

'  Nelson  v.  Village  of  Oneida,  156 
N.  y.,  319 

*  Sloan  V.  N.  Y.  C.  R.  R.  Co. ,  45 
N.  Y. .  125. 

^Edington  v.  Mut.  L.  I.  Co.,  67 
N.  Y.,  185.  Approved  in  Munz  i>. 
Salt  Lake  City  (Utah,  1902),  70  Pao. 
R.,  852;  limited,  171  N.  Y.,  106. 
See  infra,  note  6.  See  also  People 
V.  Stout,  3  Park  Cr.  Rep.,  670  (N.  Y. 
Oy.  andTer.,  1858). 

«Griffihs  V.  Metr.  St.  Ry.  Co., 
171  N.  Y.,  106.  In  New  York  it 
has  been  the  subject  of  a  great  dif- 
ference of  judicial  opinion  whether 
a  physician  may  disclose  informa- 
tion received  from  a  patient  respect- 
ing the  cause  of  an  accident  and  its 
attending  circumstances.  The  dicta 
of  the  earlier  opinions  were  to  the 
effect  that  all  disclosures  to  a  phy- 
sician during  his  attendance  in  that 
relation  respecting  the  cause  of  his 
patient's  condition  are  presump- 
tively necessary  to  enable  the  phy- 
isician  to  act  professionally,  and  are 
therefore  privileged ;  but  the  ten- 
dency of  the  later  cases  is  to  confine 
the  force  of  this  dictum  to  the  cir- 
cumstances of  the  particular  cases 
in  which  it  was  uttered,  and  thus  to 
make  it  a  presumption  of  fact  from 
the  speciflc  circumstances  instead 


of  a  presumption  of  law  from  the 
general  circumstances  of  the  rela- 
tion, the  examination,  the  disclo- 
sure, and  the  treatment.  The  effect 
of  the  later  decisions  seems  to  be 
that  the  party  seeking  to  protect 
the  disclosure  must  show,  not  alone 
that  the  disclosure  was  made  to 
a  physician  at  a  time  and  under 
circumstances  which  would  lead 
a  reasonable  man  to  believe  it  to 
be  a  wise  part  of  the  statement 
of  the  patient's  case  to  his  physi- 
cian (on  the  theory,  as  stated  in 
other  jurisdictions,  that  such  a 
narration  may  well  assist  the  phy- 
sician in  determining  the  true 
condition  of  his  patient  and  the 
proper  treatment),  but  rather  that 
the  disclosure  was  actually,  to  the 
physician's  mind,  a  necessary  factor 
in  enabling  him  to  act,  thus  giving 
the  strictest  construction  to  the 
word  necessary  and  making  the 
privilege  depend  upon  the  condi- 
tion of  the  physician's  mind  rather 
than  upon  his  patient's  purpose  at 
the  time  of  the  communication.  The 
earlier  cases  containing  the  dicta 
mentioned,  and  approved  elsewhere, 
were:  Edington  v.  Mut.  L.  I.  Co., 
67  N.' Y.,  185  ;  Feeney  v.  L.  I.  R.  R. 
Co.,  116  N.  Y.,  375;  Sloan  i;.  N.  Y. 
C.  R.  R.,  45  N.  Y.,  125;  and  these 
views,  applied  to  cases  of  treatment 
of  patients  injured  in  accidents, 
were  adopted  in  Griffiths  v.  Metr. 
St.  Ry.  Co.,  68  App.  Div.,  86  (revd. 
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does  not  attach  to  information  regarding  a  patient  communicated 
by  a  third  person. ' 

Where  a  person  went  to  a  physician  to  call  for  medicine, 
and  it  appeared  that  he  was  not  consulting  for  himself  and  was 
not  representing  any  one  else  who  needed  or  desired  medical  as- 
sistance, the  physician  was  allowed  to  testify  as  to  a  conversa- 
tion which  took  place  at  that  time/ 

In  the  case  of  Edington  v.  JEtna  Life  Insurance  Com- 
pany,' it  was  said  that  before  the  exclusion,  the  facts  on  which 
it  is  justified  must  appear  in  some  way,  and  the  Court  must 
know  somewhat  of  the  circumstances;  from  the  opinion  it  is 
easy  to  infer  that  it  is  only  confidential  communications  and  in- 
formation as  to  secret  ailments  which  may  be  regarded  as  neces- 
sary within  the  statute ;  but  this  view  was  overruled  in  Grattan 
V.  Metropolitan  Life  Insurance  Company,*  and  there  it  was 
distinctly  stated  that  it  is  enough  that  the  witness  acquired  the 
information  in  his  character  as  physician  and  in  the  due  and 
proper  exercise  of  his  calling,  and  that  it  is  not  incumbent  on 
the  person  objecting,  to  show  by  formal  proof  that  the  informa- 
tion was  necessary  to  enable  the  witness  to  prescribe.  In  this 
case  the  examination  of  the  witness  was  as  to  the  cause  of  his 
patient's  death,  and  the  argument  urged  upon  the  attention  of 
the  Court  was  that  information  regarding  the  cause  of  death 
could  not  be  necessary  to  enable  the  physician  to  prescribe,  as 
the  utility  of  the  prescription  ceased  with  the  death  and  before 

171  N.  y. ,  106),  and  Green  v.  Metr.  acted  from  the  house  physician  at 
St.  Ry.  Co. ,  65  App.  Div. ,  54  (revd.  a  hospital,  who  had  secured  the  in- 
171  N.  Y.,  201).  But  the  Court  of  formation  from  the  patient  under 
Appeals,  in  reversing  the  two  last-  the  rules  of  the  hospital  in  order  to 
mentioned  cases,  and  the  Appellate  enter  it  in  tlie  hospital  books.  In 
Division  (2d  Dept.)  in  Griebel  v.  the  last  case  three  judges  dissented, 
Brooklyn  Heights  R.  R.  Co. ,  68  Judge  "Werner  saying  that  an  intel- 
App.  Div.,  204(1902),  seem  to  have  ligent  and  skilful  physician  might 
adopted  the  rigoi-ous  view  above  much  more  surely  ascertain  the 
expressed.  In  the  Griebel  case,  a  probable  or  possible  nature  or  ex- 
statement  made  to  an  ambulance  tent  of  the  injury  by  getting  at  the 
surgeon  in  attendance  upon  a  man  facts  of  the  accident  than  he  could 
injured  in  an  accident,  as  to  how  by  the  usual  methods  of  the  diag- 
the    accident    happened,    was    ad-  nostician. 

mitted  over  objection  ;  in  the  Grif-  '  People  v.  Harris,  136  N.  Y. ,  423. 

flths  case,  the  statement  was  made  '  Babcock  v.  People,  15  Hun,  347 ; 

In  the  hospital  at  a  subsequent  visit  see  also  People  v.  Harris,  supra. 

of    the    physician    who    had     first  '  77  N.  Y. ,  564  ;  see  also  s.  p.  17 

ti-eated  the  patient,  but  who  was  W.  D.,  566. 

not  then  treating  him;  and  in  the  ^80  N.   Y.,  281;    but  cf.  People 

Green  case  the  disclosure  was  ex-  v.  Koerner,  154  N.  Y.,  355  (1897). 
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the  cause  was  determined  ;  but  the  Court  held  that  the  privilege 
attached,  because,  although  the  death  was  the  result  of  the  cause, 
the  facts  constituting  the  cause  were  learned  while  the  physician 
was  attending  the  living  patient  in  a  professional  capacity  and 
from  the  symptoms  manifested  at  that  time. 

In  consonance  with  the  decision  in  Grattan  v.  Metropolitan 
Life  Insurance  Company, '  it  has  been  held  that  a  physician 
who  amputated  a  patient's  leg  could  not  testify  as  to  its  condi- 
tion at  the  time  it  was  amputated." 

The  fact  that  the  physician  does  not  prescribe  does  not  de- 
feat the  privilege ;  if  the  information  is  acquired  in  the  course 
of  professional  employment  the  statute  operates,  for  the  decision 
that  neither  advice  nor  medicine  is  needed  is  a  professional  act 
within  the  spirit  of  the  law.'  Medicus  optimus,  medicamen- 
tum  minimum,  is  the  maxim  used  in  another  case  to  illustrate 
this  point." 

But  it  cannot  be  predicated  as  matter  of  law  that  a  physician 
cannot  exclude  from  his  consideration  facts  learned  or  opinions 
formed  while  attending  as  physician :  therefore  he  can  testify 
as  to  his  opinion  on  hypothetical  facts  which  might  be  deemed 
to  relate  to  another  person  as  well  as  the  patient,  excluding  all 
knowledge  or  information  received  from  the  relation  of  physi- 
cian and  patient ;  °  and  where  the  physician  testified  that  he 
could  so  form  an  opinion,  his  opinion  upon  such  assumptions 
wac  held  to  be  admissible  in  evidence  as  expert  testimony.  ° 

It  is  not  all  information,  however,  which  will  be  presumed  to 
have  been  necessary  to  enable  the  physician  to  act ;  it  seems  that 
where  the  knowledge  is  such  that  it  is  evidently  immaterial  to 
the  physician's  decision,  it  will  be  admitted.  Such  a  case  is 
that  olHoyt  v.  Hoyt,'  where  the  testimony  of  physicians  was 
admitted  to  show  the  attitude  of  their  patient  toward  his  daugh- 
ter and  their  advice  to  him  concerning  her,  the  evidence  being 

'  80  N.  Y. ,  281.  ^  Meyei-  v.  Standard  L.  &  A.  Ins. 

Uones    V.    Brooklyn,    Bath    and  Co.,  8  App.  Div.  (N.  Y.),  74  (1896). 

West  End  Ry.  Co. ,  3  N.  Y.  Supp. ,  ^  People  v.  Schuyler,  43  Hun,  88, 

353  (City  Ct.  of  Brooklyn,  Gen.  T.,  affirmed  106  N.  Y.,  298. 

1888) .  '  9  N.  Y.  St.  Rep. ,  731  (Supr.  Ct. , 

'Grattan  v.  Metr.   L.   I.    Co.,   24  Gen.  T.),  affirmed   112  N.  Y.,  493. 

Hun,  43  (Supr.  Ct.,  Gen.  T.,  1881).  Although  this  point  was  discussed, 

*  In  matter  of  Freeman,  46  Hun,  the  case  was  really  decided  on  the 

458.     For  discussion  of  meaning  of  ground  that  the  objector  had  lost 

"prescribe"   see  Will  of  Bruendl,  her  right  to  object  if  she  ever  had  it. 
102  Wis.,  45  (1899). 
11 
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for  the  purpose  of  showing  the  testator's  opinion  and  not  the 
physicians'.  It  has  also  been  held  that  a  statement  made  by  a 
patient  on  the  physician's  last  visit  as  to  what  occurred  at  the 
time  the  patient  was  injured,  tending  to  show  contributory  neg- 
ligence, was  not  necessary  information.'  And  a  physician's 
evidence  of  the  declaration  of  his  patient  as  to  making  a  will 
and  the  doctor's  advice  on  that  subject  have  been  admitted.' 
A  physician's  testimony  that  his  patient  told  him  he  did  not  see 
a  train  bj'  which  he  was  struck,  has  been  held  admissible, 
though  the  physician  treated  the  patient  for  the  injury  caused 
by  the  train.' 

In  Wisconsin  statements  of  the  patient  concerning'  his 
previous  condition  and  the  circumstances  of  his  injury  have 
been  excluded  on  the  physician's  statement  that  these  facts 
were  necessary  for  him  to  know  in  order  to  enable  him  to 
treat  the  case  intelligently,*  But  where  the  physician  examined 
a  lunatic,  not  for  the  purpose  of  curing  or  helping  her,  but  to 
determine  her  mental  competency  with  a  view  to  making  apph- 
cation  for  her  discharge  from  guardianship,  information  so  ob- 
tained was  held  not  necessary  to  enable  him  to  prescribe,  and 
therefore  not  privileged,'  the  Court,  Dodge,  J.,  saying,  "the 
purpose  to  cure  or  alleviate  is  an  essential  element  in  the  mean- 
ing of  the  words  to  prescribe  as  a  physician." 

THE  PKOVINCE    OF    THE   COTJIIT   IN  DEALING  WITH  THE 

PRIVILEGE. 

All  questions  of  the  competency  of  evidence  are  solved  by 
the  Court  and  not  by  the  jury.'  The  facts  establishing  the 
privilege  are  presented  to  the  Court  for  its  consideration.' 
Where  the  communication  is  privileged,  and  the  patient  is  an 
infant,  and  the  waiver  by  his  guardian,  the  Court  is  said  to  be 
empowered  to  inquire  whether  the  waiver  is  for  the  infant's 
interest  and  to  overrule  the  waiver  and  exclude  the  testimony 

'  Brown  v.  E.  W.  &  O.  R.  R.  Co.,  *Kenyoii  v.  City  of  Mondovi,  98 

45  Hun,  439  (Supr.  Ct,  Gen.  T.).  Wis.,  50  (1897). 

See  supra,  p.  141.  »  Will   of   Bruendl,   102  Wis.,  45 

nn  matter  of  O'Neil,   36  N.  Y.  (1899). 

St.   Rep.,  342;   7  N.  Y.  Supp.,  197  « Taylor,    Ev.,    b.    3;    Greenleaf, 

(N.  Y.  Surr.,  1889).  Ev.,  s    2. 

*De  Jong  V.  Erie  R.  R.,  43  App.  'Bowles  v.  Kansas  City,  51  Mo. 

Div.  (N.  r.),   437.    See  supra,   p.  App.,  416  (1893). 
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if  it  is  to  the  infant's  prejudice.'  In  such  a  case  where  the 
infant  and  his  mother  were  in  court,  and  the  father  was  plaintiff, 
and  waived  his  infant  son's  privilege  in  his  own  interest,  it  was 
presumed  that  the  infant  (seventeen  years  of  age)  and  his  mother 
acquiesced  in  the  father's  waiver."  In  Iowa  it  has  been  held 
that  a  fair  trial  demands  that  it  should  not  be  made  to  appear 
to  the  jury  in  an  action  that  the  patient  is  reluctant  to  waive 
his  privilege,  and  that  therefore  the  subject-matter  of  waiver 
has  no  place  in  the  taking  of  testimony  except  when  introduced 
by  the  party  permitted  to  make  it,  and  the  Court  should  not 
allow  the  patient  to  be  asked  to  answer  under  oath  whether  he 
is  willing  to  waive  his  privilege." 

"Whether  it  is  the  duty  of  the  Court  to  enforce  the  privilege 
where  it  is  apparent  and  the  patient  is  not  present  to  object,  is 
a  question  that  seems  to  be  variously  regarded.  In  Indiana  a 
■court  has  refused  a  new  trial  for  newly  discovered  evidence  of 
the  privileged  sort,  on  the  ground  that  if  objection  were  made 
on  the  new  trial  it  would  be  rejected.'  But  where  the  evidence 
of  a  physician  to  contradict  another  physician,  who  was  witness 
"to  a  will,  was  received  without  objection,  it  was  said  that  it 
should  not  be  withdrawn  by  the  Court  from  the  consideration 
of  the  jury  or  its  value  commented  on  as  a  matter  of  law.* 

In  Michigan,  it  has  been  said  that  a  commissioner,  whose 
ordinary  duty  is  to  take  all  evidence  offered,  should  refuse  to 
take  this  privileged  evidence ;  and  that  it  should  be  stricken  out 
without  motion  by  the  judge  when  returned  by  the  commissioner, 
and  that  the  physician  should  not  be  allowed  to  violate  the  priv- 
ilege.* It  has  also  been  held  that  an  order  for  the  compulsory 
physical  examination  of  a  person  by  a  physician  for  the  purpose 
of  testifying  should  not  be  granted,  and  that  evidence  so  obtained 
should  be  stricken  out,  but  on  the  ground  that  it  was  a  violation 
of  personal  liberty,  rather  than  of  statutory  privilege."     On  the 

'Corey  v.  Bolton.   31   Misc.,   138  387;  see  also  Dotton  v.  Albion,  34 

(App.  Term  N.  Y.  Supr.  Ct.,  1900).  N.  W.  Rep.,  786,  s.  c.  57  Mich.,  575. 

'  McConnell  v.  City  of  Osage,  45  « Page  v.  Page,  51  Mich. ,  88  ;  see 

N.   W.    Rep.,    550,   s.   c.   80  Iowa,  also  McQuigan  ti.  D.  &  L.  R.  R.  Co., 

293.     See  infra,  p.  164.  139  N.  Y.,  50;   Roberts  v.  Ogdens- 

' Harris  v.   Rupel,   14  Ind.,  309;  burgh,  etc.,  Ry.  Co.,  29  l^un,  158; 

Post  V.  State  ex  rel.  Hill,  14  Ind.  McSwyny  v.  Broadway  &  S.  A.  Ry. 

App.,  453  (1895).  Co.,    7  N.  Y.  Supp.,  459;   and  of. 

*  Van  Valkenberg  i;.  Van  Valken-  N.   Y.   Code  Civ.  Pro.,   s.   873,    as 

berg,  90  Ind.,  433.  amended  Act  1893,   c.  722,  permit- 

'Storrs    0.    Scougale,   48    Mich.,  ting  a  physical  examination. 
11 
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other  hand  it  has  heen  intimated  that  it  was  improper  to  exclude 
the  physician's  testimony  where  the  plaintiff,  the  patient,  did 
not  object  to  its  admission.' 

In  Missouri,  it  has  been  said  that  the  physician  should  be 
told  that  he  is  not  at  liberty  to  testify  as  to  privileged  informa- 
tion.'' But  where  no  inquiry  as  to  the  competency  or  incom- 
petency of  the  witness  is  made,  and  it  does  not  appear  whether 
or  not  the  testimony  is  of  the  privileged  sort,  it  is  error  to  ex- 
clude it. ' 

In  New  York  it  has  been  held  that  where  a  person  volun- 
tarily in  an  action  exhibits  an  injured  part  as  evidence,  the 
adverse  party  is  entitled  to  foUow  it  up  by  a  personal  or  profes- 
sional inspection  of  the  injured  part.' 

In  New  York,  in  an  early  case  in  chancery,  the  chancellor 
said  that  a  master  was  wrong  in  supposing  there  was  legal  evi- 
dence before  him,  where  a  physician  had  given  evidence  privi- 
leged under  the  statute ; "  but  this  decision  was  reversed  on  ap- 
peal, the  Court  of  Errors  saying  that  as  no  objection  was  made 
before  the  master  by  a  party,  the  evidence  was  competent  and 
legal.  °  This  question  seems  to  have  been  settled  in  New  York 
by  the  decision  in  Hoyt  v.  Hoyt,''  that  the  law  does  not  pro- 
hibit the  examination  of  a  physician,  but  it  prohibits  the  evidence 
being  received  in  the  face  of  objection,  so  that  if  no  objection  is 
made  by  a  party  it  is  not  the  province  of  the  Court  to  regect  the 
evidence. 

Where  it  appears  that  privileged  information  was  im- 
properly admitted,  it  is  not  ground  for  reversal  on  appeal  if  it 
is  apparent  that  the  appellant  was  not  injured  by  its  recep- 
tion.' 

Where  the  Court  is  not  empowered  to  reject  the  evidence  of 
its  own  motion,  the  objection  upon  which  it  can  reject  is  the 
objection  of  a  party  to  the  suit,  and  doubtless  of  the  patient, 

1  Lincoln  v.  City  of  Detroit,  101  v.  Hanford,  3  Edw.  Ch. ,  468  (Vice- 
Mich.,  245  (1894).  Chan.,  1841). 

^Linz  V.  Mass.  Mut.  L.  I.   Co.,  8  « 14   Wend.,   636   (Ct.   of  Errors, 

Mo.  App, ,  363.  1835) . 

^Bowles  V  Kansas  City,  51  Mo.  '  112  N.  Y.,  493. 

App..  416  (1893).  8Edington  v.  ^tna  L.  I.  Co.,  IT 

■*  Winner  v.  Lathrop,  67  Hun,  511.  W.  D.,  1883  (N.  Y.  Supr.  Ct.,  Gen. 

'Johnson  u  Johnson,  4  Paige,  460  T.)  ;    Hoyt  v.    Hoyt,  9  N.  Y.   St 

rChaucery,  1834)  ;  see  also  Hanford  Rep.,  731    (Supr.  Ct,  Gen.  T.),  af- 

lirmedll2N.  Y.,  493. 
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but  not  of  the  physician/  But  because  of  the  privilege,  it  has 
been  held  that  a  physician  will  not  be  ordered  to  turn  over  his 
books  of  account  to  a  receiver  appointed  in  proceedings  supple- 
mentary to  an  execution  on  a  judgment  against  him."  Nor  will 
examination  of  his  books  of  account  before  trial  be  compelled. ' 
It  is  the  province  of  the  courts,  however,  to  enforce  the  law 
and  not  to  legislate  by  grafting  exceptions  upon  it,'  nor  to  ex- 
tend it  to  cases  which  it  does  not  cover."  They  have  refused 
therefore  to  except,  by  judicial  decision,  from  the  operation  of 
the  law  criminal  proceedings,  testamentary  causes,  evidence 
of  crime  in  civil  actions,  cases  of  lunacy  and  habitual  drunken- 
ness and  fraud, "  in  all  of  which  it  was  urged  in  argument  with- 
out effect  that  the  administration  of  justice  was  impeded  by  the 
privilege;  they  have  also  refused  to  except  infants  from  the 
protection  of  the  law '  and  to  include  information  which  was 
not  within  that  indicated  by  tlie  restrictive  statutes;  °  but  where 
the  spirit  of  the  law  was  violated  by  an  enforcement  of  its 
letter  and  the  privilege  made  a  cloak  to  shield  the  murderer  of 
the  patient,  or  to  tend  to  secure  the  conviction  of  an  innocent 
person  accused  of  the  murder  of  the  patient,  it  was  held  to  be 
inapplicable.  °  The  courts  have  also  refused  by  mere  judicial 
decision  to  limit  the  privilege  to  the  life  of  the  patient." 

THE  EFFECT   OF   ENFORCING  THE  PRIVILEGE. 

The  courts  are  not  warranted  in  admitting  incompetent  evi- 
dence in  order  to  prevent  the  failure  of  justice  by  the  exclusion 
of  the  privileged  testimony."     It  has  been  said  that  competent 

'  Johnson  v.  Johnson,  14  Wend. ,  '  Supra,  p.  107  et  seq. 

636 ;    Babcock  v.  People,   15  Hun,  '  Supra,  p.  113. 

347 ;  Valensin  v.  Valensin,  14  Pac.  «  Will  of  Bruendl,   103  Wis.,  45 

Eep.,87{Supr.  Ct.  Cal.,  1887)  ;  s.  c.  (1899).     See  also  supra,  p.   136  et 

73  Cal. ,  106.     See  infra,  p.  167,  n.  3.  seq. 

'Kelly  V.  Levy,  8  N.   Y.   Supp.,  ^ Supra,  p.  108  et  seq.    See  State 

849  (G.  T.  N.  Y.  City  Ct.,  1890).  v.  Height  (Iowa),  91  N.  W.  R.,  935, 

^Mott  V.  Consumers'  Ice  Co.,' 8  saying  in  any  event  privilege  not 

Abb.  N.  0. ,   148  (N.  Y.   Com.  PL,  available  to  defeat  punishment  for 

Sp.  T.,  1877);   Lowenthal  v.  Leon-  crime;  but  this  is  not  the  rule  gen- 

ard,  20  App.  Div.,  330  (1897).  erally  in  other  States.    See  supra,  p. 

^Edington  v.   Mut.   L.   L  Co.,  5  107. 

Hun,  1 ;  Renihan  v.  Dennin,  103  N.  '» Supra,  p.  110  ;  eeeinfra,  p.  169, 

Y. ,  573 ;  Record  v.  Village  of  Sara-  et  seq. 

toga  Springs,  46  Hun,  448  ;  Loder  v.  "  But  see  Cramer  v.  Hurt,  154  Mo. 

Whelpley,  111  N.  Y.,  339.  113,  55  S.  W.  R. ,  358  (1899),  where  it 

■  Will  of  Bruendl,    103  Wi-s. ,  45  was  intimated  that  the  necessities 

of  a  case  may  overcome  the  statute. 
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secondary  evidence  cannot  arise  from  incompetent  primary  evi- 
dence.' A  letter  written  by  a  physician  is  inadmissible  as 
evidence  of  the  privileged  facts  which  it  states;'  and  a  certifi- 
cate of  the  cause  of  death,  required  by  law  to  be  signed  by 
the  physician  and  filed,  is  not  admissible  to  prove  the  cause 
of  death  in  an  action  in  which  the  physician  cannot  testify;' 
even  though  the  death  occurred  more  than  twenty  years  previ- 
ously, and  a  statute  makes  such  certificates  of  that  age  pre- 
sumptive evidence."  Nor  are  the  contents  of  a  physician's 
certificate  furnished  to  an  insurance  company,  with  the  proofs 
of  claim,  though  the  fact  that  it  was  furnished  may  be  received 
as  an  admission  by  the  plaintiff  that  the  cause  stated  therein 
was  the  cause  of  death.'' 

The  making  of  the  objection  does  not  raise  a  presumption 
against  the  person  making  it."  In  Indiana  it  is  said  no  infer- 
ence of  fact  can  arise  from  the  assertion  of  the  privilege,  and 
therefore  the  failure  to  call  a  physician  cannot  be  commented 
on  to  the  jury '  (intimating,  however,  that  this  may  not  be  true 
in  personal  injury  cases  and  the  like  when  the  party  entitled  to 
the  privilege  is  the  actor,  and  brings  his  suit  to  recover  damages 
for  the  particular  subject  protected  by  the  privilege).  In  Iowa 
it  has  been  held  that  the  patient  should  not  be  interrogated 
under  oath  as  to  whether  or  not  he  will  waive  his  privilege,  for 
the  jury  ought  not  to  be  prejudiced  against  him  by  any  show 
of  reluctance."  In  Michigan,  however,  it  has  been  held  that  a 
patient's  failure  to  produce  his  physician  as  a  witness  is  a 
legitimate  fact  for  the  jury  to  consider."  In  Missouri  where 
the  patient  had  testified  respecting  personal  injuries  suffered 

'  Brackney  v.  Fogle,  156  Ind. ,  535  •*  Robinson  v.  Supreme  Comraand- 

(1901).  ery,  38  Misc..  97 (N.  Y.  Trial  Term, 

^Grattan  v.  Nat.  L.  I.  Co.  of  U.       1903),   afifd.   77  App.   Div.,  215,  79 
S.,  15  Hun,  74.  N.  Y.  Supp.  13. 

3 Buffalo  L.    T.    &  S.    D.   Co.  v.  'Redmond   v.  Industrial  Benefit 

Knights  T.  &  M.  M.  Aid  Assn.,  126      Assn.,  78  Hun,  104  (N.  Y,  1894) ; 
N.    Y.,    450;    Sovereign    Camp    of      affirmed  150  N.  Y.,  167. 
"Woodmen  v.  Grandon,  89  N.  W.  R.,  ^See  supra,  p.  117. 

448.    See  N.  Y.  Law  1893,  c.  661,  s.  'Edington  v.  ^tna  L.  I.  Co.,  13 

22,  which  makes  a  copy  presumptive      Hun,  543;  see  Grattan  v.  Nat.  L.  I. 
evidence;    and   Davis  v.    Supreme      Co.  of  U.  S.,  15  Hun,  74. 
Lodge  Knights  of  Honor,   35  App.  ^  McConnell  v.  City  of  Osage,  45 

Div.,  354, 165  N.  Y.,  159  ;  see  supra,       N.  W.  Rep.,  550.  s.  c.  80  Iowa,  293. 
pp.  106,  135;  to  the  effect  that  not-      See  supra,  p.  16L 
withstanding  this  and  similar  stat-  » Cooley  v.  Foltz,  48  N,  W.  Eep., 

utes  the  copy    is    not    admissible      176,  s.  c.  85  Mich.,  47. 
where  physicians'  testimony  would 
be  privileged. 
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by  her,  it  was  said  to  be  legitimate  ground  for  comment  to 
the  jury  that  she  had  not  called  her  attending  physicians  to 
corroborate  her.' 

THE  CHARACTER  AND  WEIGHT  OF  THE  EVIDENCE  TO 
SUSTAIN   THE  OBJECTION. 

Where  the  objection  is  made,  the  burden  of  proof  to  estab- 
lish the  grounds  of  privilege  is  upon  the  person  objecting." 

In  Missouri  it  has  been  said  that  presumably  examinations 
and  diagnoses  are  made  for  the  purpose  of  treatment,  and  phy- 
sicians are  said  to  be  prima  facie  incompetent  to  testify  to 
knowledge  whether  acquired  from  conversations  or  observa- 
tions ;  °  biit  it  was  also  held  that  the  statement  of  the  physidian, 
that  he  cannot  separate  his  impressions  received  in  his  relation 
of  physician  from  those  received  at  other  times,  is  not  in  itself 
sufficient  to  justify  the  exclusion  of  his  evidence ;  that  the  facts 
themselves  must  appear  to  the  Court,  and  it  might  be  developed 
on  proper  cross-examination  that  discrimination  could  be  made." 
And  where  no  inquiry  was  instituted  to  ascertain  whether  the 
testimony  of  the  physician  was  or  was  not  of  the  privileged 
sort,  it  was  held  error  to  exclude  it. " 

But  it  would  seem  that  because  of  the  necessarily  delicate 
nature  of  the  inquiry,  to  avoid  disclosing  what  the  statute  for- 
bids, the  burden  is  overcome  with  slight  evidence,  and  infer- 
ences and  presumptions  are  freely  indulged  in  aid  of  the  privi- 
lege; for  instance,  where  the  physician  was  not  permitted  to 
answer  whether  he  did  converse  with  his  patient  about  an  in- 
jury, or  whether  he  made  an  examination  with  reference  to  it, 
it  was  urged  that  the  objection  was  prematurely  made;  but  it 
was  held  that  the  fact  that  the  patient  consulted  a  physician  on 
the  occasion  to  which  the  inquiry  related,  when  considered  with 
the  nature  of  the  question,  justified  the  exclusion  in  the  absence 

'Evans  V.  Trenton,  112  Mo.,  390  Koerner,    154    N.    Y.,    855    (1897)  ; 

(1893) .  Griffiths  v.  Metr.   St.   Ry.  Co. ,  171 

''People  v.  Schuyler,  43  Hun,  88  N.  Y.,  106;  Green  v.  same,  171  N. 

(N.  Y.  Supr.  Ct.,  Gen.  T.),  affirmed  Y.,  201 ;  Gartside  v.  Conn.  Mut.  L. 

106N.  Y.,298;  Stowell  ■».  American  I.  Co.,  8  Mo.  App.,  593;  James  r. 

Co-operative  Assn.,    23  N.    Y.   St.  Kansas  City,  85  Mo.  App.,  20  (1900). 

Rep.,  706   (N.   Y.   Supr.   Ct.,  Gen.  s  James  «.  Kansas  City,  sitpra. 

T.)  ;  Henry  v.  N.  Y.,  L.  E.  &  W.  R.  *  Gartside  v.  Conn.  Mut.  L.  I.  Co., 

R.  Co. ,  57  Hun,  76  (N.  Y.  Supr.  Ct. ,  8  Mo.  App. ,  592. 

Gen.  T. )  ;  Edington  v.  Mina.  L.  I.  *  Bowles  v.   Kansas  City,  51  Mo. 

Co.,    77    N.    Y.,    564;     People    v.  App.,  416  (1892). 
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of  other  proof.'  On  the  other  hand,  where  the  physician  testi- 
fied that  the  information  was  distinct  from  any  treatment  as 
physician,  the  exclusion  of  his  evidence  of  such  information 
was  held  error; '  and  it  was  said  that  the  language  of  the  New 
York  cases  that  it  is  to  be  assumed  from,  the  relationship  that 
the  information  would  not  have  been  imparted  except  for  the 
purpose  of  aiding  the  physician  in  prescribing  are  confined  to 
the  assumption  from  the  facts  of  those  specific  cases,  and  that 
the  Court  does  not  lay  down  a  general  rule,  for  the  statute 
prescribes  that."  But  the  physician  may  testify  that  he  did 
attend  his  patient  as  physician ; '  and  he  may  answer  the  ques- 
tion whether  the  information  was  necessary  to  enable  him  to 
act  in  his  professional  capacity;*  for  while  his  testimony  on 
that  point  is  not  conclusive,  and  the  Court  uses  its  own  judg- 
ment in  reaching  a  determination,  his  testimony  is  competent 
evidence.^  He  may  also  testify  that  a  person  was  ill  and  was 
his  patient,  that  he  attended  as  physician,  and  he  can  state  when 
he  attended  and  how  many  times.'  He  may  also  testify  that 
he  prescribed.'  But  the  testimony  of  physicians  that  they 
treated  a  patient  for  a  disease  has  been  criticised  in  Wisconsin.' 
It  has  been  said  that  where  the  evidence  justifies  the  con- 
clusion that  information  regarding  the  patient  is  acquired 
while  attending  in  a  professional  capacity,  it  is  not  essential  to 
show  by  formal  proof  that  the  information  was  necessary.' 

THE  BIGHTS  AND  DUTIES  OF  THE  PHYSICIAN  WITH  REF- 
ERENCE  TO   THE   PRIVILEGE. 

The  privilege  established  by  law  is  a  rule  of  evidence,  and 
not  a  regulation  of  a  physician's  general  conduct  outside  of  a 

'  Feeny  v.  Loag  Island  E.  R.  Co. ,  « Patten  v.  United  L.  &  A.  Ins, 

116  N.  Y.,  375.  Assn.,  133  N.  Y.,  450. 

'  Griffiths  V.  Metr.  St.  Ry. ,  171  N.  '  Nelson  v.  Nederland  L.  I.  Co.,  81 

Y.,  106.  N.  W.  Rep.,  807   (Supr.  Ct.  Iowa, 

3  Numirich  v.  Supr.  Lodge  K.  &  1900)  ;  see  Ellis  v.  Baird,  67  N.  E. 

L.  o£H.,  3  N.  Y.  Supp.,  558  (Trial  R,    960   (1903),   where  evidence  of 

Term,  City  Ct.  of  N.  Y.,  1889)  ;  see  this  sort  was  held  to  justify  asking 

also  supra,  p.  136  et  seq.  ;  Nelson  v.  a  physician  on  cross-exaniination, 

Nederland  Life  Ins.  Co.,  81  N.  W.  "What  ailed  him?" 

Rep.,  807  (Supr.  Ct.  of  Iowa,  1900).  sMcGowan  v.  Supr.  Ct.  Order  of 

*Herrington  v.   Winn,   60  Hun,  Foresters,  80  N.  W.  Rep. ,  603  (Supr. 

235  (Supr.  Ct.,  Gen.  T.,  1891).  Ct.  Wis..  1899). 

'In  matter  of  Halsey,   29  N.   Y.  'Brigham  v.  Gott,  3  N.  Y.  Supp., 

St.   Rep.,   533  (N.  Y.  Surr.,  1890)  ;  618    (Supr.    Ct.,    Gen.    T.,    1889); 

cf .  Matter  of  Darragh,  53  Hun,  591.  supra,  p.  154  et  seq. 
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proceeding  in  which  rules  of  evidence  are  applicable.'  The 
courts  have,  however,  not  hesitated  to  intimate  that  it  is  a  phy- 
sician's duty  to  observe  the  same  secrecy  in  his  general  con- 
duct and  conversation."  And,  if  the  physician  testifies  without 
objection,  it  is  still,  in  one  New  York  case,  said  to  be  legitimate 
ground  for  criticism  to  the  jury  that  he  violated  professional 
confidence.'' 

The  physician  may  testify  as  an  expert  on  hypothetical  ques- 
tions submitted  to  him  regarding  facts  which  might  he  equally 
true  of  any  other  person  than  his  patient,  and  excluding  from 
his  consideration  privileged  knowledge."  And  he  may  also 
testify  as  to  matters  which  came  to  his  knowledge  before  or 
after  or  independent  of  his  employment  as  physician,'  or  which 
were  immaterial  to  his  acting  in  a  professional  capacity,  and  as 
to  which  his  patient  could  have  had  no  reasonable  ground  for 
believing  that  they  were  necessarily  disclosed  in  order  that  the 
physician  might  so  act."  It  is  the  patient's  privilege  and  not 
the  physician's; '  and,  therefore,  the  physician  is  not  absolutely 
incompetent  as  a  witness,  and  has  no  right  to  refuse  to  testify." 
But  where  he  is  a  party  he  may  object  and  then  he  will  not  be 
forced  to  disclose  his  patient's  confidence.'  Where  the  patient 
waives  the  privilege  the  physician  may  be  compelled  to  testify 
respecting  the  privileged  matter." 

In  Indiana  it  has  been  held  that  where  the  patient  testifies 

'  BufiEalo  L.  T.  &  S.  D.  Co.  v.  K.  People  v.  Schuyler,  43  Hun,  88,  af- 

T.  &  Mass.  Mat.  Aid  Assn.,  126  N.  firmed  106  N.  Y.,  298,     See  supra, 

Y.,  450;  Nelson  v.  Nederland  Life  p.  13d. 

Ins.  Co.,  81  N.  W.  Rep.,  807  (Supr.  ^ Supra,  p.  140. 

Ct.  of  Iowa,  1900) ;  Boyle  v.  N.  W.  « Supra,  p.  154  et  seq. 

MutRel.  Assn.,  95  Wis.,  312  (1897)  ;  'Lincoln  v.  City  of  Detroit,  101 

Cramer  «.  Hurt,   154  Mo.,    112,  55  Mich.,  245  (1894)  ;  Boyle  v.  N.  W. 

S.  W.  R.,  258  (1899).  Mut.  Rel.  Ass.,  95  Wis.,  312  (1897). 

2  Harris  v.  Rupel,   14  Ind.,  309;  ^Vemx  Mut.   L.  L  Co.  v.  Wiler, 

Nelson  v.  Nederland  Life  Ins.  Co.,  100  Ind.,  92;  Valensin  v.  Valensin, 

supra;  Sailings  v.  Shakespeare,  46  14  Pac.  Rep.,  87  (Supr.  Ct.    Cal., 

Mich.,  408;  Storrs  v.  Soougale,  48  1887),  s.  c.  73  Cal.,  106;  of.  In  re 

Mich.,   387;  Bufifalo,    etc.,    Co.    v.  Hannah,   11   N.  Y.  Rep.,  807;   but 

Knights  T.  &  Mass.  Mut.  Aid  Assn. ,  cf .  Loudoun  v.  8th  Ave.  R.  R.  Co. , 

126  N.  Y.,   450;   Boyle    v.  N.   W.  16  App.  Div.  (N.  Y.),  152;  supra, 

Mut.  Rel.  Assn. , 95  Wis. ,  312  (1897) .  pp.  118,  123. 

'Loudoun  V.  8th  Ave.  R.  R.  Co.,  'Mason  v.  Libbey,  .3  Abb.  N.  C, 

16  App.  Div.,  152  (1897)  ;  but  cf.  137;  Mott  i).  Consumers'  Ice  Co.,  3 

cases  cited  in  note  6,  p.  118,.  to  the  Abb.  N.  C,  143. 

eflfect  that  he  cannot  refuse  to  tes-  "  Zimmerw.  Third  Ave.  R.  R.  Co. , 

tify.  36  App,  Div,,  865. 

"Coryell  v.  Stone,  63  Ind.,  307; 
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in  an  action  against  liis  physician  for  malpractice  the  physician 
is  then  at  liberty  to  testify  or  to  introduce  any  other  witness  to 
testify  concerning  the  matters  in  controversy. ' 

In  Michigan,  a  physician  who  was  plaintiff  in  a  libel  suit 
was  not  permitted  to  insist  upon  the  privilege  to  prevent  the 
disclosure  of  his  maltreatment  of  his  patient  or  what  other 
physicians  had  discovered  with  regard  to  it  by  visits  to  his. 
patients.'' 

The  measure  of  the  physician's  exemption  and  liability  ia 
testif  j'^ing  is  the  language  of  the  statute,  and  not  his  idea  of  his 
duty  to  his  patient  or  the  patient's  injunctions  of  confidence  or 
secrecy.' 

In  Missouri,  the  statute  has  been  held  to  give  way  before 
the  rule,  said  to  be  transcendent  and  universal,  that  in  all  cases 
that  evidence  is  good,  than  which  the  matter  of  the  subject  pre- 
sumes none  better  to  be  obtainable ;  and  it  was  held  that  where 
it  was  apparent  that  the  necessities  of  justice  demanded  the 
testimony  of  the  physician  in  his  own  defence,  where  he  was 
sued,  not  by  his  patient,  but  by  another  (the  husband  of  his. 
patient)  for  malpractice,  he  was  entitled,  notwithstanding  the 
statute,  to  testify  as  to  conversations  with  his  patient  and  his 
vnanner  of  treatment." 

In  some  of  the  States  there  are  statutory  provisions  entitling 
physicians  to  sue  for  compensation  for  their  professional  ser- 
vices." The  statutes  regarding  privileged  communications  are 
to  be  construed  together  with  these.  There  seems  to  be  no 
reason  why  a  physician's  right  of  action  for  his  services  and 
medicines  should  not  survive  the  prohibition  of  his  evidence;* 
but  he  cannot  as  a  witness  in  such  an  action  testify  regarding 
privileged  matter ; '  and  he  cannot  elicit  confidential  communi- 

'  Lane  v.  Boicourt,  27  N.  E.  Rep. ,  sician's  right  of  action  for  services, 

1111 ;  see  also  Winner  v.  Lathrop,  see  Graham  v.    Gautier,   21  Tex, 

67Hun,5H  (N.  Y.  Supr.  Ct.,  G.  T.).  117 ;  see  Wood  v.  Munson,  70  Hun, 

See  supra,  p.  127.  468.     In  Georgia  and  Alabama  a 

^Scrippsi).  Foster,  41  Mich.,  742.  physician's  books  are  evidence  in 

•''Grattanr.  Metr.  L.  I.  Co.,  SON.  such  actions.     Code  Ala.,   1896,  b. 

Y.,  381.  1,808;  CodeGa.,  1895,  s.  5,182. 

^Cramer  v.  Hurt,   154  Mo.,  113,  « See  Forbes  v.  Kennedy,  76  Hun 

55  S.  W.  R.,  358(1899);  but  of.  Citi-  (N.  Y.),   39   (1894)  ;  Van  Allen  v. 

zens  St.  Ry.  Co.  v.  Shepherd,  65  N.  Gordon,  83  Hun,  379  (1894) ;  22  Am. 

E.  R.,  765  (Ind.  App.  1902).  &  Eng.  Enc.  of  Lave,  3d  ed.,  p.  794 

'  See  p.  177,  this  volume,  for  the  '  Van  Allen  v.  Gordon,  83  Hun, 

medical  laws  of  the  several  States  379  (1894)  ;  cf.  18  Am.  &  Eng.  Enc. 

and  Territories  ;  for  historv  of  phy-  of  Law,  1st  ed. ,  438. 
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cations  from  other  physicians  who  also  attended  the  patient/ 
But  he  can  prove  the  facts  by  other  witnesses.'  Or,  in  case  the 
patient  waives  the  privilege,  by  going  into  the  privileged  do- 
main for  his  own  evidence,  the  physician  may  then  go-  into  the 
same  domain.' 

THE  RESULT   OF   THE  LEGISLATION. 

It  iSj  as  we  have  already  seen,'  due  to  considerations  of 
public  policy  that  the  statutes  changing  the  common-law  rule 
have  been  enacted  ° ;  but  they  have  not  proved  an  unalloyed 
benefit,  nor  free  from  perplexity,  and  some  of  their  features 
have  brought  about  conditions  which  in  some  cases  have  em- 
barrassed the  administration  of  justice.  The  law  in  New  York 
may  be  taken  for  illustration ;  it  f ormerlj'  cut  off  the  safest  means 
of  ascertaining  the  mental  condition  and  competency  of  a  testa- 
tor; °  it  now  precludes  a  physician  from  disclosing  the  condition 
of  his  patient  who  is  a  lunatic  or  habitual  drunkard,'  though  it 
be  the  most  satisfactory  evidence  ;  it  shuts  out  much  testimony 
tending  to  show  fraud  in  insurance  cases ;  *  it  precluaes  a  phy- 
sician from  stating  the  cause  of  his  patient's  death,"  though  there 
is  no  longer  any  lawful  possibility  of  keeping  the  cause  a  secret, 
for  the  law  makes  it  the  duty  of  the  physician  to  make,  for  filing 
with  the  local  board  of  health,  a  certificate  of  the  probable  cause 
of  the  death  of  a  patient;'"  and  such  certificates  of  death  are 
now,  in  certain  actions,  presumptive  evidence  of  the  cause  of 
death,"  but  not  in  actions  where  the  evidence  of  the  physician  on 

'  McGilliouddy  v.  Farmers'  L.  &  certificates  of  the  fact  of  birth  for 

T.  Co.,  26  Misc.,  55   (N.   Y.   Supr.  registration  (Act  1893,  c.  661,  sees. 

Ct  ,  Trial  Term,  1899).  23,  31),  and  to  certify  the  existence 

^ Kendall  u  Grey,  2  Hilt.,  300.  of  contagious  and    infectious  dis- 

'Hennessy    v.  Kelley,   30  Misc.,  eases  (ib.,  s.  24).     See  Davis  «.  Su- 

703  (N.  Y.,  Oneida  Co.  Ct.,  1900).  preme  Lodge,  supra;  similar  laws 

*  Supra,  pp.  91,  97.  have  been  adopted  in  other  States, 

^ Kling  V.  City  of  Kansas,  27  Mo.  e.g.,  Pol.  Codeof  California,  s.  3,024 ; 

App. ,  231 ;  Pierson  v.  People,  79  N.  CodeCiv.  Pro.,  s.  1,920  ;  inreO'Con- 

Y.,424.  nor,  118  Cal.,  69    (1897);   Indiana 

« Supra,  p.  110.     Matter  of  Cole-  Laws,    1899,    c.    16 ;    Minn.    Laws, 

man.  111  N.  Y.,  320.  1899,  c.  337. 

■•Supra,  p.  111.  "N.  Y.  Law,  1893,  c.  661,  s.  23, 

^  Supra,  p.  112.  which  also    makes    certificates    of 

'  Supra,  p.  141  ;  Davis  v.  Supreme  birth,  attested  by  an  attending  phy- 

Lodge  Knights  of  Honor,  35  App.  sician,    and    certificates    of    death 

Div. ,  354  (1898) .  stating  the  cause  of  death,  presump- 

'"LawsofN.  Y.,  Act  1898,  c.  661,  tive  evidence.     Keefe  v.  Supreme 

sees.  33,  31.     In  New  York  physi-  Council,  37  App.  Div.,  276  (1899). 

cians  are  also    required    to   attest 
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the  same  subject  would  be  privileged.'  It  has  been  the  subject  of 
much  adverse  criticism,'  but  all  such  considerations  are  properly 
to  be  addressed  to  the  legislature  and  not  to  the  courts.  The 
New  York  statute  seems  to  be  the  most  far-reaching  in  its  ex- 
clusion, and  though  it  has  been  the  longest  in  existence,  it  was 
modified  at  the  legislative  sessions  of  1891,  1892, 1893, 1899,  and 
1904,  a  fact  which  tends  to  show  that  there  was  sound  reason  for 
criticism.  The  Pennsylvania  statute,'  which  is  one  of  the  most 
recent,  limits  the  privileged  testimony  to  what  tends  to  blacken 
the  character  of  the  patient.  The  Act  of  Congress  prescribing 
the  law  for  the  District  of  Columbia  is  also  one  of  the  most 
recent  statutes;  and  it  differs  substantially  from  the  type  of  the 
New  York  statute." 

The  restrictive  rule  has  its  foundation  in  the  sentiment  that 
confidences  reposed  in  a  physician  by  his  patient  in  the  intimacy 
of  medical  consultation  and  treatment  ought  to  be  respected 
and  not  dragged  from  the  recipient  in  the  publicity  of  the  wit- 
ness stand.''  But  the  laws  have  not  confined  themselves  to 
confidential  communications,  nor  preserved  the  confidences  in- 
violate, so  that  they  present  paradoxical  phases  and  inconsist- 
encies. An  ideal  law,  designed  fuUy  to  protect  the  confidence, 
would  prohibit  the  physician  from  disclosing  at  any  time,  ex- 
cept with  the  consent  of  his  patient,  any  confidential  informa- 
tion received  from  his  patient  in  the  course  of  attendance  upon 
him,  or  any  knowledge  of  a  confidential  nature  which  he  had 
acquired  in  such  attendance.  Such  a  law  would  not  confine 
the  restriction  to  evidence  in  a  court  but  would  make  the  re- 
striction universal;  it  would  still,  however,  be  attended  with 
annoyances  and  embarrassments  and  obstructions  to  the  ad- 
ministration of  justice. 

There  seems  no  sound  reason  why  a  physician  should  he  com- 
pelled under  a  penalty  to  file  information  respecting  vital  statis- 
tics, such  as  the  facts  of  birth  and  death  and  the  cause  of  death,  in 
a  public  oflBce,  and  should  thereafter  be  prohibited  from  stating 

'See  supra,  pp.106,  135,  141.  « Laws  Penna. ,  1895,  c.  117. 

*  See  suggestions  on  the  policy  of  *  Supra,  p.  95,  n.  1 ;  96,  99,  100, 

the  New  York  law  in  Conn.  Mut.  104. 

L.  I.  Co.  V.  Union  Tr.  Co.,  112  TJ.  «See  Smart  v.   Kansas  City,  91 

S.,  250;  Pearsallw.  Elmer,  5  Eedf.,  Mo.  App.,  586  (1901);  Citizens  St. 

181;  and  contra,  Edington  v.  Mut.  Ry.  Co.  v.  Shepherd,  65  N.  E.  R.. 

L  I.  Co.,  5  Hun,  1.  765  (Ind.  1902). 
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precisely  the  same  facts  as  a  witness.  In  some  States  a  burial 
cannot  take  place  without  a  certificate  from  a  physician  of 
facts  which  he  is  forbidden  to  disclose  as  a  witness.  A  con- , 
sistent  system  of  law  would  either  make  the  physician's  certifi- 
cate prima  facie  evidence,  or  else  it  would  permit  him  to  dis- 
close in  every  proper  place  what  it  compels  him  elsewhere  to 
make  public.  The  situation,  however,  is  not  free  from  diffi- 
culty, for  any  statement  of  a  physician  which  is  admissible  to 
prove  a  fact  ought  in  the  administration  of  justice  to  be  free  for 
cross-examination,  and  free  cross-examination  calls  for  the 
fullest  opportunity  to  learn  what  the  physician  knows  in  order 
to  ascertain  whether  his  mere  conclusion  stated  in  the  death 
certificate  is  justified  by  the  facts.  It  would  seem  that  in  a 
large  majority  of  instances  no  violence  would  be  done  to  senti- 
ment and  no  actual  confidence  would  be  broken  if  a  physician 
were  permitted  to  testify  as  to  the  cause  of  the  death  of  his 
patient  and  to  disclose  as  the  basis  of  his  opinion  all  material 
facts  respecting  the  actual  physical  or  mental  condition  of  the 
decedent  which  were  the  result  of  his  observation,  or  which  he 
learned  from  his  patient  or  elsewhere  (not  hearsay),  and  which 
could  be  properly  considered  or  which  may  have  been  considered 
by  him  in  reaching  his  conclusion,  unless  the  facts,  or  any  of 
them  upon  which  he  bases  his  conclusion,  or  with  respect  to 
which  he  is  called  on  to  testify,  were  received  by  him  in  actual 
confidence  expressly  imposed  upon  him  by  his  patient,  and  he 
first  so  testifies,  or  unless  he  testifies  that  the  facts  were  learned 
by  him  in  the  course  of  his  professional  attendance  upon  his 
patient,  and  if  disclosed  by  him  they  would  tend  to  destroy  or 
injure  the  patient's  reputation  or  disgrace  his  memory.  The 
physician  might  be  advantageously  made  a  competent  witness, 
with  the  privilege  of  declining  to  testify  respecting  matters  ex- 
pressly confided  under  pledge  of  secrecy,  or  under  the  implied 
pledge  of  secrecy  arising  from  matters  tending  to  the  disgrace 
of  the  patient.  At  present  perfectly  indifferent  matters,  as  far 
as  any  true  and  substantial  reason  for  secrecy  exists,  may  be 
suppressed,  to  the  promotion  of  rank  injustice,  in  order  that  the 
letter  of  the  law  may  be  fulfilled. 

First,  then,  a  physician  ought  to  be  competent  to  testify  as 
to  the  cause  of  his  patient's  death  and  to  submit  to  full  cross- 
examination  upon  that  subject,  unless  he  should  claim  a  privi- 
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lege  and  first  testify  that  he  received  his  knowledge  under 
express  pledge  of  secrecy,  or  else  that  it  would  tend  to  substan- 
tially injure  or  disgrace  the  memory  of  his  patient. 

Similarly  there  are  statutes  requiring  a  physician  to  give 
information  to  public  authorities  respecting  contagious  diseases. 
There  seems  no  sound  reason  why.he  should  not  be  permitted 
to  testify  to  the  same  facts  under  similar  safeguards  respecting 
the  protection  of  the  patient's  actual  confidences.  No  amount 
of  desire  for  concealment  on  the  part  of  his  patient  will  justify 
the  physician  before  the  law  in  failing  to  report  the  existeDC& 
of  a  contagious  disease,  when  the  law  requires  from  him  such  a 
report,  and  what  he  is  once  compelled  to  disclose  in  the  interest 
of  public  health  he  ought  to  be  thereafter  compelled  to  disclose 
in  the  interest  of  public  justice. 

Second,  therefore,  a  physician  should  be  permitted  to  testify 
respecting  any  matter  of  which  he  is  compelled  by  law  to  make 
a  report  to  public  authorities,  unless  it  should  affirmatively  ap- 
pear from  his  own  or  other  testimony  that  its  disclosure  would 
violate  a  confidence  expressly  imposed  or  that  it  would  tend  tO' 
injure  or  disgrace  his  patient  otherwise  than  by  the  mere  dis- 
closure of  what  he  has  already  revealed  in  his  pubhc  report. 

This  might  seem  to  some  to  curtail  too  greatly  the  benefits 
of  the  privilege,  but  the  medical  man  stands  in  a  peculiar  posi- 
tion before  the  law ;  he  alone,  of  all  the  classes  of  witnesses  to 
whom  confidential  communications  are  privileged  (husband  and 
wife,  attorney,  physician,  and  priest),  has  the  legal  duty  of  dis- 
closure. The  laws  of  vital  statistics  compel  him  to  speak  to 
all  the  world  regardless  of  the  feelings  of  his  patient,  and  the 
laws  of  evidence  compel  him  to  keep  silent  on  the  same  subject 
after  the  facts  within  his  knowledge  are  an  open  secret  from 
his  own  lips.  No  attempt  has  been  made  by  legislation  to 
reconcile  the  two  sets  of  laws  (we  are  not  speaking  of  provisions 
for  waiver),  except  in  Pennsylvania,  where  the  privileged  ma^ 
ter  is  limited  to  that  ivhich  shall  tend  to  blacken  the  char- 
acter of  the  patient,  and  in  California  where  a  physician  is 
permitted  to  testify  as  to  the  cause  of  death  of  his  patient  in 
certain  cases.' 

The  previous  pages  illustrate  how  the  law  has  been  occa- 
sionally used  to  defeat  the  ends  of  justice  without  really  pro- 

'  iSupra,  p.  103. 


THE   RESULT   OP  THE   LEGISLATION.  173 

tecting  the  confidences  of  the  patient.  The  laws  of  Oklahoma 
and  Kansas  attempt  to  minimize  this  by  limiting  the  privilege 
to  a  communication  with  respect  to  a  physical  or  supposed 
physical  disease.' 

The  inconveniences  of  the  laws  are  illustrated  by  those  cases 
in  which  a  physician  has  not  been  permitted  to  testify  to  matters 
which  were  observable  by  all,  and  therefore  not  to  express  an 
opinion  upon  those  matters  within  his  own  knowledge  which 
were  equally  within  the  knowledge  of  others,  who  were  not 
competent  to  express  an  opinion.  This  disqualification  has  ex- 
tended to  a  refusal  to  permit  a  physician  to  testify  that  his  pa- 
tient had  a  broken  leg,  though  the  physician  set  it  necessarily 
to  the  knowledge  of  others,  so  that  the  fact  could  not  be  a 
secret.  An  extreme  illustration  is  the  New  York  case,  in 
which  a  physician  was  prevented  from  testifying,  though 
he  had  publicly  exhibited  his  patient  with  his  consent  and 
lectured  on  his  ailment  and  published  a  descriptive  article." 
Such, a  rule  has  the  effect  of  removing  the  most  satisfactory 
professional  testimony-  from  the  field  of  testimony  legally  com- 
petent without  any  corresponding  advantage  of  secrecy  to  the 
patient.  The  privilege  frequently  avails  the  patient  pecuniarilj' 
by  putting  his  adversary  in  litigation  at  a  disadvantage,  but 
without  protecting  the  patient's  secrets.^  This  rule  has  worked 
most  unsatisfactorily  where  the  mental  incompetency  of  the 
patient  was  in  question.  Frequently  the  best  interests  of  the 
patient  would  require  the  physician's  testimony,  but  he  is  dis- 
qualified as  a  witness  because  his  patient  is  incompetent  to 
waive  the  privilege.  This  has  been  met  in  Hawaii  by  except- 
ing cases  in  which  the  insanity  of  the  patient  is  the  matter  in 
dispute."  In  New  York  the  imposition  of  secrecy  was  most 
absolutely  interpreted  until  the  legislature  finally  permitted  the 
waiver  after  death  by  certain  interested  parties,  "  except  confi- 
dential communications  and  such  facts  as  would  tend  to 
disgrace  the  memory  of  the  patient. "  '  These  amendments  are 
a  step  toward  a  liberalizing  movement  in  the  laws,  to  accord 
with  justice  and  reason  and  at  the  same  time  to  pay  due  regard 
to  a  sentiment  of  privacy.     There  seems  no  sound  reason  why 

•Seesitpm,  pp.  103, 154,  n.  10.  ^See  Cramer  v.   Hurt,   154  Mo., 

"Scher  u   Metr.   St.   Ry.   Co.,  71       113 ;  sMpm,  p.  121,  e«  seg. 
A.pp.  Div.,  38(1903):  *Qee  supra,  p.  111. 

^  See  supra,  p.  131 
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the  personal  rights  of  the  living  could  not  be  equally  protected 
by  limiting  the  privilege  to  what  is  deemed  a  sufficient  protec- 
tion to  the  dead.  Of  course  it  might  be  said  that  the  living 
can  waive  his  entire  privilege,  but  from  the  sentimental  stand- 
point there  is  no  substantial  ground  why  an  option  which  a 
patient  might  have  refused  to  exercise  while  living  should  be 
exercised  for  him  after  death  by  one  having  a  remote  interest 
in  his  property,  perhaps  a  distant  and  disinherited  heir  of  a 
competent  testator,  against  the  unanimous  wishes  of  all  other 
relatives,  representatives,  and  claimants  of  his  property.  Yet 
the  pendulum  has  swung  that  way  in  New  York.  It  seems  to 
point  ultimately  to  a  sound  law  which  will  protect  at  all  times 
"  confidential  communications  and  such  facts  as  would  tend  to 
disgrace  the  patient."  It  might  be  said  that  this  affords  no 
criterion,  and  is  therefore  objectionable,  because  the  facts  must 
either  first  be  elicited  to  determine  whether  they  fall  within  the 
privilege  or  else  that  the  ph3'sician  must  be  made  the  judge. 
Such  an  objection  would  lie,  however,  just  as  well  to  the  pres- 
ent law,  which  affords  no  criterion  other,  than  its  own  words, 
and  it  would  not  increase  the  perplexity  to  limit  the  privi- 
lege by  the  same  standard  before,  as  after,  the  death  of  the 
patient.  And,  too,  the  same  indefiniteness  exists  in  those  con- 
stitutional guaranties  which  protect  a  witness  from  testifying 
as  to  matters  which  would  tend  to  incriminate  him.  The  same 
rules  which  have  been  enforced  in  the  application  of  the  con- 
stitutional protection  could  readily  be  applied  in  the  administra- 
tion of  such  a  law. 

Further,  then,  a  liberalizing  of  the  law  of  evidence  by  limit- 
ing the  privilege  in  all  cases  to  matter  communicated  in  ex- 
press confidence,  or  tending  to  disgrace  the  patient,  might  wilh 
profit  to  the  proper  and  just  administration  of  the  law  be 
adopted,  without  an  unreasonable  disregard  of  the  delicacy  of 
the  relation  of  phj'sician  and  patient. 

What  the  State,  out  of  a  regard  for  public  policy,  will  not  en- 
force in  its  courts  it  ought  not  to  permit  its  licensees  to  exact 
by  coercion.  It  gives  the  right  of  waiver  as  an  individual  option 
to  its  citizens.  It  ought  not  to  permit  any  body  of  citizens  do- 
ing business  by  its  express  permission  to  exact  the  waiver  from 
those  entitled  to  the  benefit  of  the  privilege,  as  the  price  of  being 
permitted  to  do  business  with  the  holders  of  the  State's  fran- 
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chise.  Yet  this  is  what  insurance  companies  almost  universally 
do.  The  business  of  insurance  is  generally  regulated  by  law, 
and  only  those  who  conform  with  the  law  are  usually  permitted 
to  conduct  the  business.  Yet  applicants  for  policies  of  life  in- 
surance are  frequently,  if  not  almost  universally,  after  volun- 
tarily submitting  to  examination  by  the  insurer's  own  physi- 
cians, required,  as  a  condition  precedent  to  the  issuance  of  a 
policy,  to  sign  a  waiver  of  the  privilege.  It  would  seem  that 
the  same  public  policy  which  creates  the  privilege  should  protect 
it  from  wholesale  and  coercive  destruction. 

Therefore  a  waiver  in  an  application  for  a  policy  of  insur- 
ance, or  in  any  other  contract  which  is  issued  pursuant  to  a 
special  franchise  emanating  from  the  State,  ought  to  be  void. 
The  New  York  legislature  ha.s  attempted  to  meet  this  situation 
by  providing  that  the  waiver  must  be  made  at  the  time  of  the 
trial;  but  that  creates  unnecessary  embarrassments  where  the 
same  question  of  public  policy  is  not  involved,  and  is  like  Herod's 
slaughter  of  the  innocents.  It  would  seem  that  a  particular 
solution  as  suggested  might  be  made. 

In  those  States  where  the  protection  is  extended  only  in  civil 
causes,  the  protection  is  only  partial,  because  what  is  secret  in 
one  court  is  open  to  the  fullest  investigation  in  another.  After 
a  fact  is  fully  disclosed  under  oath,  there  seems  no  ground  for 
compelling  the  same  witness  to  remain  quiet  on  the  same  sub- 
ject in  another  tribunal. 

Therefore  where  an  actual  criminal  trial  has  demonstrated 
that  the  ban  of  secrecy  should  be  removed,  and  it  has  been  re- 
moved, the  law  should  provide  that  thereafter  the  privilege 
should  not  extend  to  the  same  matter  in  any  other  court  or 
tribunal. 

The  laws  of  some  States,  by  limiting  the  privilege  to  a  licensed 
or  authorized  or  regular  practitioner,  cast  the  burden  oh  a  patient, 
if  he  would  protect  his  confidences,  of  verifying  the  credentials 
of  his  medical  adviser  before  communicating  the  facts  of  his 
case.  That  is  an  unnecessary  hardship  to  the  patient.  Fre- 
quently he  may  not  be  in  a  position,  through  ignorance  or 
necessity,  to  first  conduct  a  legal  or  medical  investigation  into 
the  standing  of  his  adviser  before  consulting  him  for  advice. 
The  ends  of  the  law  would  be  secured  if,  while  visiting  a  pen- 
alty upon  the  practitioner  for  practising  without  authority,  it 
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protected  the  communication,  made  to  one,  or  knowledge  ob- 
tained by  one,  consulted  in  the  capacity  of  physician  or  surgeon 
by  another,  for  medical  or  surgical  treatment  or  advice. 

The  law  also,  in  the  most  cases,  limits  the  privilege  to  com- 
munications to  or  knowledge  of  a  physician  or  surgeon.  Cali- 
fornia has  liberalized  the  privilege  by  including  their  assistaijts,' 
and  Arkansas  by  including  trained  nurses,"  and  New  York  by 
including  a  professional  or  registered  nurse.'  It  would  seem 
that  all  of  these  amendments  are  in  the  right  direction.  The 
reasons  will  readily  occur.  But  the  training  of  the  nurse  ought 
scarcely  to  make  any  difference  in  the  privilege,  provided,  if 
not  a  trained  nurse,  the  nurse  be  assisting  a  physician  or  surgeon 
in  the  treatment  of  his  patient. 

These  observations  and  suggestions  are  made  in  view  of  the 
unsettled  condition  of  this  branch  of  the  law  which  is  mani- 
fested by  frequent  amendments,  and  also  in  view  of  the  very 
evident  movement  which  is  apparent  from  the  recent  medical 
laws  of  the  several  States  and  Territories  when  compared  with 
the  laws  of  the  same  States  and  Territories  in  the  first  edition  of 
this  work,  toward  uniform  laws  regulating  the  attitude  of  phy- 
sicians and  surgeons  before  the  law. 

'  See  supra,  p.  101 ;  infra,  p.  680.  ^  See  supra,  p.  101;  infra,  p.  698. 

'  See  snpra,  p.  101. 
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[Note.  ' — This  synopsis  is  designed  to  contain  especially  those 
general  provisions  of  the  statutes  which  regulate  the  acquisition 
and  exercise  of  the  right  to  practise  medicine  and  surgery."  It 
does  not  include  special  provisions  concerning  restricted  locali- 
ties. It  is  not  intended  to  include  provisions  permitting  phy- 
sicians to  practise  pharmacy,  dentistry,  optometry,  or  other 
specially  regulated  professions;  nor  laws  regulating  apothe- 
caries, chemists,  druggists,  dentists,  and  veterinary  surgeons, 
or  the  sale  or  dispensing  or  prescribing  or  administration  of 
intoxicating  liquors,  drugs,  medicines,  anaesthetics,  and  poisons ; 
nor  provisions  for  the  organization  and  procedure  or  reports 
of  boards  of  medical  examiners,  except  so  far  as  they  regulate 
'the  requirements  demanded  from  applicants  for  permission  to 
practise ;  nor  the  length  of  terms  of  members  of  such  boards ; 
nor  the  method  of  filling  or  creating  vacancies  therein ;  nor  the 
cause  of  removal  of  members  of  such  boards ;  nor  their  compen- 
sation ;  nor  the  disposition  of  their  receipts  or  funds ;  nor  pro- 
visions with  reference  to  the  duties  of  clerks  or  registrars  in 
the  preparation  and  safe-keeping  of  records  in  their  care  and 
reports  thereon ;  nor  those  defining  the  duties  of  members  of 
boards,  and  punishing  the  misconduct  of  such  members ;  nor 
those  prescribing  qualifications  for  appointment  to  the  public 

'  References  to  pertinent  decisions  quirements,  an  elevation  of  stand- 
have  been  embodied  in  footnotes  ards,  and  a  more  detailed  legal 
under  the  particular  State  or  Terri-  regulation  of  minor  requirements, 
tory  where  rendered ;  but  the  deci-  The  lavs'  may  be  regarded  as  in  a 
siona  in  one  State  or  Territory  will  transition  state;  a  comparison  of 
illustrate  similar  provisions  of  the  this  edition  with  the  first  edition 
statutes  of  other  States  and  Terri-  of  this  work  forcibly  demonstrates 
tories.  this  fact.     On  the  whole,  and  dur- 

'  There  is  a  manifest  tendency  in  ing  this  transition,  additional  regu- 

recent   legislation    toward   greater  lations  are  of  frequent  enactment, 
uniformity    in    the    principal    re- 
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medical  service;  nor  former  laws  not  now  applicable  to  candi- 
dates ; '  nor  regulations  of  the  form  of  certificates  or  licenses, 
where  the  issuing  of  them  is  committed  to  some  public  func- 
tionary or  body ;  nor  provisions  with  reference  to  the  powers 
and  disabilities  of  local  institutions  to  confer  diplomas  or  de- 
grees; nor  with  reference  to  medical  students,  except  as  candi- 
dates for  admission  to  practice;  nor  with  reference  to  the 
formation,  regulation,  and  functions  of  medical  societies;  nor 
with  reference  to  the  duties  of  physicians  respecting  vital  sta- 
tistics or  contagious  diseases,  or  other  particular  duties  of 
physicians  after  admission  to  practice;  nor  as  expert  witnesses; 
nor  as  examiners  in  lunacy;  nor  special  privileges  or  exemp- 
tions conferred  on  practitioners  of  medicine  or  surgery;  nor 
with  .reference  to  the  use  and  disposition  of  dead  bodies  for 
purposes  of  experiment  or  instruction.  Many  of  these  subjects 
are  regulated  by  law,  but  they  are  not  within  the  scope  of  this 
article.  In  the  synopsis  words  of  the  masculine  gender  are 
uniformly  used  except  when  the  law  by  its  terms  distinguishes 
sex,  in  which  case  the  distinction  is  indicated.] 

Alabama. 

Board  op  Examinees. — The  board  of  censors  of  the  Med- ' 
ical  Association  of  the  State  of  Alabama  and  the  board  of 
censors  of  the  countj'  medical  societies  in  affiliation  with  the 
said  association  are  boards  of  medical  examiners  (Code  1896,  s. 
3,260).= 

Qualification. — Without  a  certificate  of  qualification 
from  the  board  provided  for  in  sec.  3,260,  no  person  can  law- 
fully practise  medicine  in  any  of  its  branches  or  departments 
as  a  profession  or  means  of  livelihood  (ib.,  s.   3,261).'    The 

'  The  notes  do  not  include  deci-  Biggs,  46  S.  E.  R.,  401  (N.  C),  infra, 

sions  under  former  laws  if  they  are  p.  405. 

evidently    inapplicable    under    the  'This  law  does  not  apply  to  cor- 

present  law.  porations  ;  they  can  neither  practise 

*  This  statute  is  constitutional,  as  medicine  nor  comply  with  the  re- 
an  exercise  of  the  police  power  (so  quirements  for  obtaining  a  certifi- 
held  of  former  Code,  ss.  1,296-1,307)  cate ;  consequently  it  is  no  defence 
Brooks  V.  State,  88  Ala.,  122;  (so  to  an  action  by  a  medical  institute 
held  of  Code,  s.  3,261),  Bragg  v.  for  treatment  and  cure  of  a  patient 
State,  134  Ala.,  165.  On  the  consti-  that  neither  it  nor  its  managing 
tutionality  of  laws  of  this  class  see  officer  has  such  certificate.  Well- 
note  in  14  Lawyers'  Reports  Anno-  man  v.  Jones,  124  Ala.,  580. 
tated  at  p.  581 ;  see  contra,  State  v.  The  requirements  of  this  statute 
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standard  of  qualification,  method  or  system,  and  subjects  of 
examination  are  prescribed  by  the  medical  association  of  the 
State  (ib.,  s.  3,262,  butsee  below.  Law  1903,  No.  63,  which  ap- 
pears inconsistent  in  part  with  this).' 

The  board  of  medical  examiners,  on  application,  must  ex- 
amine an  applicant  for  a  certificate  of  qualification  as  a  practi- 
tioner of  medicine,  and  if  he  be  found  qualified,  and  of  good 
moral  character,  must  issue  a  certificate  {ib.,  s.  3,263). 

Examination. — Any  applicant  for  a  certificate  of  qualifica- 
tion to  treat  diseases  of  human  beings  by  any  system  of  treat- 
ment whatsoever,  shall,  according  to  rules  prescribed  and 
standards  established  by  the  Medical  Association  of  the  State, 
be  examined  by  one  of  the  authorized  boards  of  medical  ex- 
aminers of  the  State  in  chemistry,  anatomj',  physiology,  the 
etiologj',  pathology,  symptomatology,  and  diagnosis  of  diseases, 
obstetrics  and  obstetrical  operations,  gynecology,  minor  and 
major  surgery,  physical  diagnosis,  hygiene,  and  medical  juris- 
prudence ;  if  the  applicant  be  found  proficient  in  said  branches, 
a  certificate  of  qualification  is  issued  to  him,  entitling  him  to 
treat  any  and  all  diseases  of  human  beings  in  the  State  in  any 
manner  he  may  deem  best  (Act  1903,  No.  63,  s.  1). 

When  the  applicant  states  in  writing  that  he  has  neither 
studied  nor  proposes  to  practise  major  surgery,  he  is  exempt 
from  examination  in  major  surgery ;  then  if  found  proficient  in 
the  other  branches  named  above  (i.e.,  Act  1903,  No.  63,  s.  1), 
a  certificate  of  qualification  is  issued  entitling  him  to  treat  all 
diseases  of  human  beings  in  the  State  in  such  manner  as  he  may 
deem  best  except  by  the  practice  of  major  surgery  (ib.,  s.  2).' 

Certificate. — The  certificate  is  a  license  throughout  the 
State.  It  must  be  recorded  in  the  office  of  the  judge  of  probate 
of  the  county  in  which  the  person  resides  at  the  time  of  issue. 
TJpon  recording  it,  the  judge  must  indorse  a  certificate  of  record 
and  sign  it  and  affix  the  seal  of  the  court  (Code  1896,  s.  3,264). 

apply  to  those  practising  osteopathy.  Persons  have  been    admitted  to 

Bragg  t).  State,  134  Ala.,  165  (1901).  testify    as    expert    witnesses    who 

Of.  contra  State  of  Ohio  v.  LiflEring,  would    not   now  be    permitted    to 

61  Ohio  St.,  39,  46  L.  E.  A.,  infra,  practise  medicine.     See  Washing- 

p.  428;  State  t;.  Herring  (N.  J.),  56  ton  v.  Cole,   6  Ala.,  212;  TuUis  v. 

Atl.  R.,  670;  infra,  p.  379;  Nelson  Kidd,  12  Ala.,  648. 

V.  State  Board  of  Health,   22  Ky.  '  Act  1908,  No.  63,  repeals  all  laws 

Law  E.,  438,  50  L.  E.  A.,  383,  in-  and  parts  of  laws  in  so  far  as  they 

fra,  p.  277.  conflict  with  its  provisions. 
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Such  certij&cate,  with  the  record  thereof  certified  by  the  judge 
of  probate,  or,  if  lost,  a  certified  copy  of  the  record,  is  evidence 
{ib.,  s.  3,265). 

Midwifery. — This  law  is  not  applicable  to  women  practising 
midwifery  {ib.,  s.  3,267). 

Penalty. — A  contract  for  the  services  of  a  physician  or 
surgeon  is  void  unless  he  has  authority  to  practise ; '  proof  of 
authority  is  not  required  at  trial  except  on  two  days'  notice 
before  trial  of  suit  for  value  of  such  services  (i6.,  s.  3,266).° 

Practising  medicine  or  surgery  without  a  certificate  is 
punishable  with  a  fine  of  from  $25  to  $100'  (Code  1896,  s. 
5,333). 

Fees. — The  statutory  fees  are  as  follows : 

To  judge  of  probate,  for  record  of  certificate,  $1  {ib'.,  s.  3,264). 

To  board  of  medical  examiners,  for  examination,  actual  ex- 
penses (*'&.,  s.  3,263). 

Alaska. 

[N'.B. — This  law  applies  only  to  itinerant  physicians.] 

License. — Itinerant  physicians  are  required  to  apply  for 

and  obtain  a  license  to  prosecute  their  business  from  a  district 

court,  or  a  subdivision  thereof,  within  the  district  of  Alaska, 

and  pay  for  the  license  $50  per  annum  (Act  of  Congress,  Marcli 

'  See  n.    3,    p.  180,    Wellman   v.  taxes  attached  to  it  (so  held  under 

Jones ;   see  for  suit  under  former  former    Code,    s.    975).     White  v. 

law  where  no  recovery  was  allowed,  Mastin  (1861),  38  Ala.,  147. 

Harrisons  Jones,  80 Ala.,  412.  ,    ^ A.   complaint    (under  a  former 

A  diploma  is  not  evidence  of  au-  Act,  1890-91,  p.  857) ,  which  alleged 

thority  to  practise,  where  the  law  that  defendant  practised  medicine 

requires  other  authority.    Richard-  without  a  license,  was  held  defee- 

son  V.  Dorman's  Ex'x,  28  Ala. ,  679.  tive,  in  that  the  prohibition  extends 

If  a  person  practising  without  a  only  to  a  person  practising  medi- 

license    sell    drugs  and  medicines  cine  •withov.t  a,  eertifieate  of  gualip 

apart  from  his  business  as  a  phy-  cation.     Nelson  v.  State,  97  Ala., 

sician,    he  may  recover  for  them.  79. 
Holland  v.  Adams,  21  Ala. ,  680.  Under  former  Act  (Code  1886,  s. 

This  does  not  prevent  a  recovery  4,078)  a  person  who  had  procured  a 

in  Alabama  for  services  rendered  diploma    from    a   regular  medical 

•elsewhere  by  an  unlicensed  physi-  college  in  Georgia  and  had  it  re- 

cian ;    nor  do  the  courts  presume  corded,  under  a  law  permitting  its 

that  otlier  States    have   a    similar  record,    was  held  not  guilty  of  a 

statute  (so  held  under  former  Code,  misdemeanor   (Brooks  v.  State,  88 

s.    977).     Downs   v.    Minchen,    30  Ala.,  123 ;  Stough  v.  State,  88  Ala., 

Ala.,   86.   Of.  contra,   Kan.,   p.  270,  234);  but  the  provisions  of  the pres- 

n- i^-  ent  act  differ  materially  from  those 

'  The  license  is   competent   evi-  of  the  former  law. 
dence  without  proof  of  the  signa- 
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3d,  1899,  s.  460,  as  amd.  Act  of  Congress,  June  6th,  1900,  s. 
39;  Carter's  Alaska  Codes  1900,  pt.  iii.,  p.  141). > 

Offence  —  Penalty. —  Doing  or  attempting  to  do  such 
business  in  violation  of  foregoing,  or  without  having  first  paid 
the  license  fee,  is  a  misdemeanor ;  punishment  for  first  offence, 
fine,  $50;  second  offence,  $100;  third  offence,  $150  and  im- 
prisonment thirty  days  to  six  months ;  each  day  of  such  viola- 
tion or  attempted  violation  is  a  separate  and  distinct  offence 
(Act  of  Congress,  March  3d,  1899,  s.  461;  Carter's  Alaska 
Codes  1900,  pt.  ii.,  p.  122). 

Issue  of  License. — Licenses  to  itinerant  physicians  are 
issued  by  the  clerk  of  the  district  court,  or  any  subdivision 
thereof,  in  compliance  with  an  order  of  Court,  or  the  judge 
thereof,  duly  made  and  entered  (Act  of  Congress,  March  3d, 
1899,  s.  463,  as  amd.  Act  of  Congress,  June  6th,  1900,  s.  29 ; 
Carter's  Alaska  Codes  1900,  pt.  iii.,  p.  142). 

Fees. — From  applicant  for  license  to  itinerant  physician,  to 
clerk  of  court  $5,  and  no  other  or  additional  compensation  (ib.). 

For  license,  $50  per  annum  (Act  of  Congress,  March  3d, 
1899,  s.  460,  as  amd.  Act  of  Congress,  June  6th,  1900,  s.  29 ; 
Carter's  Alaska  Codes  1900,  pt.  iii.,  p.  141). 

Termination  and  Transfer  of  License. — No  license  is 
issued  for  longer  than  one  year ;  no  license  can  be  transferred 
to  another  person  except  with  the  written  consent  of  the  court 
of  issue,  on  application  in  writing  (Act  of  Congress,  March  3d, 
1899,  s.  467;  Carter's  Alaska  Codes  1900,  pt.  ii.,  p.  124). 

Offence  After  Obtaining  License  — Penalty.— For 
violating  the  act  after  obtaining  a  license,  fine  $50  to  $200;  and 
on  every  subsequent  conviction  during  the  year  of  issue  twenty- 
iive  per  cent  in  addition  to  the  fine  for  the  offence  immediately 
preceding,  and  revocation  of  license ;  and  in  case  of  non-pay- 
ment, imprisonment  till  paid,  or  for  six  months ;  after  a  second 
conviction,  no  license  shall  be  granted  (ib.,  s.  473;  Carter,  p. 
125). 

Procedure. — Prosecution  on  information  filed  in  district 
court  or  any  subdivision,  or  before  a  United  States  commis- 
sioner, by  the  United  States  marshal  or  any  deputy  marshal, 

'  Sections  460,  461,  463  are  consti-  levied  for  the  benefit  of  the  Terri- 
tutional ;  the  license  taxes  are  local  tory,  not  of  the  nation.  Binns  v. 
taxes,  not  federal  taxes;  they  are      U.  S.,  194  U.  S.,  486. 
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or  by  the  district  attorney  or  by  any  of  his  assistants;  or  by 
indictment  of  grand  jury  (*.,  s.  474;  Carter,  p.  125). 

Eestriction. — The  law  as  published  restricts  the  grant  of 
licenses  for  a  business  to  be  conducted  within  four  hundred 
feet  of  a  public  schoolhouse,  private  school,  or  house  of  re- 
ligious worship  [but  this  probably  applies  only  to  liquor  licenses, 
though  the  language  would  apply  to  all  licenses  under  the  act]; 
(ib.,  s.  475;  Carter,  p.  126). 

Renewal. — Applications  for  renewal  must  be  made  annu- 
ally before  November  1st,  and  the  business  may  be  continued  till 
the  granting  or  refusal  of  the  license,  and  a  proportionate  sum. 
is  retained  as  a  license  fee  (ib.,  s.  476;  Carter,  p.  126). 

Arizona. 

Board  of  Medical  Examiners  is  composed  of  five  mem- 
bers of  at  least  three  years'  consecutive  actual  practice  of  medi- 
cine in  Arizona,  resident  three  years  in  Arizona  continuously, 
immediately  preceding  appointment,  actually  engaged  in  the 
practice  of  medicine  at  the  time  of  their  appointment  and 
bona-fide  citizens  of  the  United  States ;  three  shall  be  of  th& 
regular  school  of  medicine,  one  of  the  homoeopathic  school,  and 
one  of  the  eclectic  school  (Act  1903,  No.  59,  s.  3).  They  meet 
quarterly  at  Phoenix  and  at  such  other  times  as  the  board  ap- 
points (i6.). 

Qualification. — It  is  unlawful  for  any  person  to  practise^ 
medicine  unless  he  have  a  license  (Act  1903,  No.  59,  s.  1).  No 
person  shall  receive  a  license  unless  he  or  she  shall  have : 

(1)  Obtained  a  diploma  to  practise  medicine,  or  some  de- 
partment thereof,  regularly  issued  by  a  medical  college,  law- 
fully organized  under  the  laws  of  the  State  or  Territory  where' 
such  college  was  located  at  time  of  issue  of  diploma ;  or 

(2)  Obtained  a  certificate  entitling  him  or  her  to  practise 
medicine  under  par.  3,529  R.  S.  Arizona  1901,  or  passed  an  ex- 
amination prescribed  under  the  Act  of  March  18th,  1897;  or 

(3)  Practised  medicine  in  the  Territory  continuously  for 
five  successive  years  preceding  March  19th,  1903;  or 

(4)  On  examination  by  the  board  of  medical  examiners, 
shown  to  its  satisfaction  that  he  or  she  possesses  sufiBcient 
knowledge  and  skill  properly  to  practise  medicine ;  and 
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(5)  Become  a  bona  fide  resident  of  Arizona,  over  twenty- 
one  years  old,  and  of  good  moral  character  (ib.,  s.  2). 

Application. — A  person  desiring  a  license  makes  applica- 
tion to  the.  board  in  writing,  stating  name,  age,  residence,  name 
and  location  of  college  whence  his  diploma  issued,  length  of 
time  (if  at  all)  he  has  practised  medicine,  giving  specifically 
the  places  where  and  dates  between  which  he  has  practised  at 
each  place,  and  the  particular  school  and  department  of  medi- 
cine he  practised,  and  such  other  information  as  may  be  pre- 
scribed by  the  rules  and  regulations  of  the  board ;  each  appli- 
cation must  be  verified  by  oath  of  applicant  before  some  officer 
authorized  by  the  territorial  laws  to  administer  oaths,  and  ac- 
companied by  the  diploma  of  applicant  or  a  copy  authenticated 
to  the  satisfaction  of  the  board,  and  the  affidavits  of  three  or 
more  residents  of  the  county  and  State  where  the  applicant 
formerly  resided  and  practised  medicine,  stating  within  their 
own  knowledge  the  name  of  the  applicant,  the  length  of  time 
they  have  known  him  or  her,  his  or  her  residence,  length  of  time 
he  or  she  has  resided  there,  and  if  applicant  has  practised  medi- 
cine in  Arizona,  the  length  of  time  and  place  or  places  wher& 
he  or  she  has  so  practised,  and  that  applicant  is  of  good  moral 
character.  If  applicant  has  received  certificate  under  R.  S. 
1901,  par.  3,529,  or  has  passed  satisfactory  examination  under 
the  Act  of  March  18th,  1897,  or  has  practised  medicine  in  the 
Territory  continuously  for  five  successive  years  next  preceding 
March  19th,  1903,  he  or  she  must  present  with  application  proper 
and  satisfactory  evidence  thereof  (ib.,  s.  4). 

If  applicant  has  no  such  certificate,  has  not  passed  such, 
examination,  and  has  not  practised,  as  last  above  mentioned, 
no  license  shall  issue  till  he  or  she  show  upon  examination  by 
the  board  to  its  satisfaction  that  applicant  possesses  sufficient, 
knowledge  and  skill  properly  to  practise  medicine  (ib.,  s.  4). 

Examination  is  to  be  made  by  board  as  soon  after  applica- 
tion as  convenient,  and  after  notice  to  applicant  of  time  and 
place,  under  reasonable  rules  and  regulations  prescribed  by  the 
board  to  ascertain  fitness  of  applicant  to  practise  medicine  in. 
the  Territory.  The  applicant  has  the  privilege,  if  he  or  she^ 
request  it,  of  being  examined  in  the  branches  of  the  science 
and  practice  of  medicine  other  than  physiology,  anatomy, 
pathology,  chemistry,  practice,  surgery,  obstetrics,  and  gyne- 
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cology,  by  the  member  or  members  of  the  board,  of  any  particu- 
lar school  of  medicine  specified  in  his  or  her  diploma,  and  if 
the  examination  in  such  other  branches  be  satisfactory  to  the 
member  or  members  conducting  the  examination,  it  shall  be 
approved  by  the  board,  and  to  the  extent  thereof  be  deemed 
satisfactory  (ib.,  s.  5). 

License — Revocation. — License  issues  when  board  is  satis- 
fied applicant  possesses  qualifications  prescribed  by  this  act  and 
has  complied  with  this  act  (ib.,  s.  6). 

It  must  be  revoked  and  cancelled  on  proper  proof  to  the 
board  that  the  holder,  since  its  issuance,  has  been  guilty  of  any 
grossly  immoral  or  unprofessional  conduct  or  other  conduct 
rendering  him  or  her  unfit  to  practise  medicine  in  the  Ter- 
ritory, or  has  been  convicted  of  felony;  but  only  after  due 
notice  and  full  opportunity  to  defend  or  refute  the  charges 
(ib.,  s.  7). 

It  is  unlawful  for  a  person  whose  license  has  been  revoked 
and  cancelled  to  practise  medicine  in  the  Territory  until  again 
licensed  under  the  act  (ib.,  s.  7). 

Definition-^Exception. — A  person  is  regarded  as  prac- 
tising medicine  who : 

(a)  By  advertisement  or  notice,  sign  or  other  indication,  or 
by  statement  printed,  written  or  oral,  in  public  or  private, 
made,  done,  or  procured  by  himself  or  herself,  or  any  other  at 
his  or  her  request,  for  him  or  her,  claims,  announces,  makes 
known,  or  pretends  his  or  her  ability  and  willingness  to  diag- 
nosticate or  prognosticate  any  human  diseases,  ills,  deformities, 
defects,  wounds  or  injuries;  or 

(b)  So  advertises,  or  makes  known,  or  claims  his  or  her 
ability  and  willingness  to  prescribe  or  administer  any  drug, 
medicine,  treatment,  method  or  practice,  or  perform  any  opera- 
tion or  manipulation,  or  apply  any  apparatus  or  appliance  for 
cure,  amelioration,  correction,  reduction,  or  modification  of 
any  human  disease,  ills,  deformity,  defect,  wound,  or  injury, 
for  hire,  fee,  compensation,  or  reward,  promised,  offered,  ex- 
pected, received,  or  accepted,  directly  or  indirectly;  or 

(c)  In  the  Territory  diagnosticates  or  prognosticates  any 
human  diseases,  ills,  deformities,  defects,  wounds,  or  injuries, 
for  hire,  fee,  reward,  or  compensation,  promised,  offered,  or 
expected,  received  or  accepted,  directly  or  indirectly;  or 
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{d)  In  the  Territory  prescribes  or  administers  any  drug, 
medical  treatment,  method  or  practice,  or  performs  any 
operation  or  manipulation,  or  applies  any  apparatus  or  ap- 
pliance for  the  cure,  alleviation,  amelioration,  correction, 
reduction,  or  modification  of  any  human  disease,  ill,  de- 
formity, defect,  wound,  or  injury,  for  hire,  fee,  compensa- 
tion, reward,  promised,  offered,  expected  or  received,  directly 
or  indirectly ;  or 

(e)  Acts  as  the  agent  of  any  person,  firm  or  corporation,  in 
the  practice  of  medicine  as  hereinbefore  set  forth ; 

Except  (/)  in  the  advertisement  or  practice  of  dentistry, 
midwifery,  or  pharmacy,  or  in  the  usual  business  of  opticians 
or  venders  of  dental  or  surgical  instruments,  apparatus  or  ap- 
pliances (ib.,  s.  10). 

Former  Practitioners  were  granted  till  June  1st,  1903,  to 
file  their  applications  and  procure  licenses  {ib.,  s.  14). 

Penalty. — Fine  of  from  $100  to  $1,000,  or  imprisonment  in 
county  jail  three  months,  to  one  year,  or  both  fine  and  imprison- 
ment (ib.,  s.  12). 

Fees. — To  the  secretary  of  board  of  examiners  with  appli- 
cation, $3  (ib.,  s.  4) ;  and  before  examination,  $10  more  (ib., 
s.  5). 

Arkansas.' 

Medical  Examiners. — There  are  three  boards  of  medical 
examiners — consisting  of  seven  members  each — one  composed 
of  physicians  and  surgeons  recommended  by  the  Homoeopathic 
Medical  Society  of  Arkansas,  another  of  physicians  and  sur- 
geons recommended  by  the  Arkansas  State  Eclectic  Medical 
Society,  and  the  third  of  physicians  and  surgeons  recom- 
mended by  the  Arkansas  Medical  Society,  each  appointed  by 
the  governor  from  a  list  presented  by  the  respective  societies 
(Act  23  of  1903,  s.  1).  No  member  is  eligible  for  more  than 
two  terms  in  succession,  nor  is  any  member,  professor,  or 
teacher  in  a  medical  college  or  school  or  university,  having  a 
medical  department,  eligible  for  membership  of  a  board  (ib.,  s. 
2).     The  boards  hold  stated  meetings  on  the  second  Tuesday  in 

'  This  legislation    [so    held  of  a  tutionality  of  analogous  law  regu- 

former  law]    is   valid    exercise  of  lating  practice   of    dentistry   Gos- 

police  power.     Richardson  v.  State,  nell  v.  State,  52  Ark.,  228. 
47  Ark.,  563.    See  also  on  consti- 
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January,  April,  July,  and  October  each  year,  at  places  fixed 
by  a  majority,  consulting  the  convenience  of  the  boards  and 
applicants  for  examination  and  certificates.  Special  meetings, 
may  be  held  on  call  of  the  president  when  deemed  necessary  or 
expedient.  The  boards  keep  a  record  of  their  proceedings  with, 
correct  lists  of  applicants  for  license  to  practise  medicine  in 
any  of  its  branches,  with  name,  sex,  color,  age,  nativity,  time 
spent  in  study  of  medicine  and,  if  possessing  a  diploma,  name 
and  locality  of  institution  granting  it,  stating  the  system  of 
medicine  followed  by  each ;  the  record  states  whether  apphcant 
was  rejected  or  licensed ;  the  record  and  a  certificate  under  the 
seal  of  the  board,  signed  by  the  president  and  secretary  thereof, 
are  prima  facie  evidence  of  all  matters  required  to  be  kept 
therein,  and,  in  any  of  the  courts,  of  any  matter  appearing  upon, 
the  records  {ib.,  s.  4).  The  boards  are  styled  "Homoeopathic: 
State  Medical  Board,"  "Eclectic  State  Medical  Board,"  and 
"  State  Medical  Board  of  the  Arkansas  Medical  Society."  Those 
applicants  who  propose  to  practise  the  homoeopathic  system  or 
the  eclectic  system  are  examined  by  the  homoeopathic  board  or 
the  eclectic  board  respectively,  and  all  others  are  examined  by 
the  board  of  the  Arkansas  Medical  Society.  The  boards  act 
separately  and  independently  of  each  other,  and  the  law  re- 
specting the  duties  of  the  board  is  construed  as  referring  to 
each,  acting  separately  and  independently  of  the  others. (i6., 
s.  5). 

Former  Practitioners. — The  present  law  authorized  the 
registration  and  issuance  of  a  certificate  to  those  practising 
medicine  at  the  time  of  its  passage,  on  conditions  existing  at 
the  time,  and  to  be  complied  with  within  ninety  days  from  its 
passage.  On  failure  to  comply  with  these  requirements,  such 
person,  before  continuing  practice,  was  required  to  make  appli- 
cation and  stand  the  examination  required  by  the  act  {ib.,  s.  6, 
11).  The  act  was  in  force  from  May  18th,  1903  (ib.,  s.  16).  By 
amendment,  Act  98  of  1903,  the  above  ninety  days  was  meas- 
ured from  May  18th,  1903,  the  date  when  Act  22  took  effect^ 
instead  of  February  17th,  1903,  the  date  of  its  passage. 

Qualification. — Application  for  registration  for  the  pur- 
pose of  practising  medicine  and  surgery,  by  a  person  residing 
in  the  State  or  coming  into  it,  of  the  age  of  twenty-one  years, 
not  licensed  to  practise  under  previous  laws,  is  made  to  the 
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secretary  of  the  board,  accompanied  by  a  fee  of  $10  for  exami- 
nation and  registration  (ib.,  s.  8). 

If  in  the  opinion  of  the  board  the  applicant  possesses  the 
necessary  qualifications,  the  board  shall  issue  to  him  a  certifi- 
cate (ib.). 

It  is  unlawful  for  any  one  to  engage  in  the  practice  of 
medicine  and  surgery,  or  either,  as  a  calling  except  as  pro- 
vided in  the  statute  (Sandels  and  Hill,  Digest  Statutes  of  Ar- 
kansas, 1894,  s.  4,962).' 

A  person  desiring  to  engage  in  the  practice  of  medicine  or 
surgery  must  be  of  good  moral  character,  twenty-one  years  of 
age,  and  a  graduate  of  some  reputable  college  of  medicine  and 
surgery  that  requires  for  graduation  not  less  than,  two  courses 
of  lectures,  each  in  a  different  year  {ib.,  s.  4,963).' 

Record  of  Certificate.— Every  person  receiving  a  cer- 
tificate from  the  board  must  have  it  recorded  in  the  ofl&ce  of  the 
■county  clerk  where  he  practises  or  proposes  to  practise;  when 
he  moves  to  another  county  for  the  purpose  of  continuing  prac- 
tice, he  must  file  for  .record  a  certified  copy  of  his  certificate 
Tvith  the  county  clerk  of  the  county  to  which  he  moves  (ib., 
s.  9). 

Temporary  Permit. — To  avoid  delay  and  inconvenience 
any  member  of  the  board  applied  to,  may  grant  an  applicant  a 
■temporary  permit  to  practise,  on  payment  cf  the  fee  required  of 
applicants,  and  after  a  satisfactory  examination;  the  permit 
■does  not  continue  in  force  after  the  next  regular  meeting  of  the 
board,  and  is  not  granted  within  six  months  after  the  applicant 
has  been  refused  a  certificate  by  the  board.  No  additional  fee 
is  charged  to  a  person  who  has  paid  for  a  temporary  permit 
{ib.,  s.  10). 

Examinations. — Examinations  may  be  written  or  oral,  at 
-the  discrimination  of  the  board,  of  'elementary  and  practical 
•character,  including  anatomy,  physiology,  chemistry,  materia 
medica,  theory  and  practice  of  medicine,  surgery,  and  obstet- 
rics (Act  22  of  1903,  s.  8). 

'  These  clauses  are  parts  of  a  for-  pealed  thereby  remains  to  be  seen, 
mer  law  ;  they  are  not  expressly  The  parts  of  the  former  law  which 
Tepealed  by  the  Act  of  1903,  c.  33,  are  not  necessarily  in  conflict  with 
which  merely  repeals  "  all  laws  or  the  present  law  are  therefore  pub- 
parts  of  laws  in  conflict  with  this  lished  here,  though  probably  re- 
act." Whether  the  courts  will  re-  pealed  by  the  Act  of  1903. 
£ard  the  entire  former  law  as  re- 
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Definition. — Any  person  is  regarded  as  practising  medi- 
.cine  in  any  of  its  departments  who  appends  M.D.  or  M.B.  to 
his  name,  or  repeatedly  prescribes  or  directs  for  the  use  of  any 
person  or  persons  any  drug  or  medicine,'  or  other  agency,  for 
the  treatment,  cure,  or  relief  of  any  bodily  injury,  deformity,  or 
disease  {ib.,  s.  13). 

Exception. — Nothing  in  the  act  prevents  a  person  from 
administering  domestic  remedies  without  compensation,  and 
nothing  in  the  act  applies  to  the  so-called  midwife  {ib.). 

Offence. — Wilfully  and  knowingly  making  false  state- 
ment to  board  concerning  authority  to  practise  medicine  is 
perjury;  indictable  in  county  where  aflSdavit  is  made,  or  county 
of  residence  {ih.,  s.  7). 

Practising  or  attempting  to  practise  medicine  in  any  of  its 
branches,  or  performing  or  attempting  to  perform  any  surgical 
operation  for  any  person,  or  upon  any  person,  within  the  State 
without  complying  with  the  provisions  of  the  act,  is  a  misde- 
meanor {ib.,  s.  11).'' 

Penalty. — A  fine  of  from  $25  to  $500,  or  imprisonment  in 
county  jail  ten  days  to  ninety  days,  or  both  fine  and  imprison- 
ment.    Each  day  of  practice  is  a  separate  offence  {ih.,  s.  11). 

Itinerant  Vendor. — An  itinerant  vendor  of  any  drug, 
nostrum,  ointment,  or  application  of  any  kind  intended  for  the 
treatment  of  disease  or  injury,  or  who  may  by  writing,  print, 
or  other  methods,  profess  to  cure  or  treat  diseases  or  deformity 
by  any  drug,  nostrum,  manipulation,  or  other  expedient,  and 
who  has  not  obtained  the  certificate  required  for  practitioners, 
is  deemed  to  violate  the  law  and  is  punished  as  provided  {ib., 
s.  12). 

Fees. — To  secretary  of  board,  with  application,  for  exami- 
nation and  registration,  $10  {ih.,  s.  8).     To  member  of  board 

'  The  law  does  not  treat  liquor  as  filed  with  the  county  clerk  a  certifi- 

a  drug  or  medicine  ;    if  a  doctor  cate  of  the  county  board  of  medical 

prescribes    liquor    for    a    patient,  examiners,   and  without  having  a 

neither  he  nor  a  druggist  can  sell  certificate  of  registration  from  any 

the  liquor  to  fill   the  prescription  county  clerk  in  the  State, "  did  not 

unless  he  has  paid  the  special  tax  negative  that  defendant  had  in  fact 

required  of  liquor  dealers  under  the  been  duly  registered  as  a  physician, 

U.  S.  internal  revenue  law.     U.  S.  and  was  insuflBcient.     State  v.  Fus- 

V.  Stafford,  20  Fed.  E.,  730  (U.  S.  sell,  45  Ark.,  65. 

Diat.  Ct.  E.  D.  Ark.).  Osteopathy  is  not  the  practice  of 

'  Under  a  former  law,  an  indict-  medicine.     See  below,  p.  193,  title, 

ment  charging  defendant  with  prac-  Osteopathy. 
tising  medicine  "without    having 
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on  application  for  temporary  permit,  $10 ;  no  additional  fee  from 
such  applicant  {ih.,  s.  10).  To  the  county  clerk,  for  recording, 
$1.50  (Sandels  and  Hill,  Digest,  1894,  s.  4,964).' 

For  certificate  of  record  the  county  clerk  is  not  allowed  to 
charge  a  fee  (ib.,  s.  4,964).' 

Unlawful  Advertising,  Habitual  Drunkenness, 
ETC. — A  physician,  surgeon,  or  person  engaged  in  the  practice 
of  medicine  in  the  State,  who  for  the  purpose  of  procuring 
patients  employs  any  solicitor,  capper,  or  drummer,  or  subsi- 
dizes or  employs  any  hotel  or  boarding-house,  or  advertises  his 
business  or  remedies  by  untruthful  or  improbable  statements 
made  in  his  advertisements,  circulars  or  cards,  or  obtains  any 
fee  or  compensation  by  any  assurance  or  promise  that  a  mani- 
festly incurable  disease  is  curable,  or  wilfully  betrays  or  ex- 
poses any  professional  secret  learned  by  him  from  his  patient 
or  patron,  to  the  detriment  of  such  patient  or  patron,  or  becomes 
a  habitual  drunkard,  and  continues  the  practice  of  medicine 
and  surgery  while  such  habitual  drunkard,  or  administers  any 
medicine  or  performs  any  operation  while  drunk,  is  guilty  of  a 
misdemeanor  (Act  178  of  1903,  s.  1). 

Penalty — Eevocation  op  License. — For  violation  of  s. 
1  of  Act  178  of  1903,  fine  $25  to  $200,  and  revocation  of  license 
to  practise  medicine  and  surgery,  to  be  adjudged  and  pro- 
nounced by  the  same  court  in  which  he  is  tried  and  convicted, 
and  at  the  same  time  (i6.).  Whenever  a  physician  and  sur- 
geon or  person  engaged  in  the  practice  of  medicine  or  surgery 
in  the  State  is  convicted  of  g,ny  crime  and  misdemeanor, 
involving  moral  turpitude,  in  addition  to  the  other  penalty 
or  penalties  imposed  upon  him,  there  shall  be  added  a  revo- 
cation of  his  license  to  practise  medicine  and  surgery  {ib., 
s.  2).' 

The  license  to  practise  is  revoked-  on  conviction  of  the  crime 
of  abortion,  or  of  aiding  or  abetting  therein  {ib.,  s.  3). 

A  physician  and  surgeon  or  person  whose  license  is  revoked 
under  this  act  may  appeal  from  the  judgment  of  conviction,  but 
pending  the  appeal  shall  not  practise  either  medicine  or  sur- 
gery; if  he  so  practises  or  attempts  or  offers  to  so  practise 
pending  the  appeal,  he  is  punished  in  the  same  manner  and  to 
the  same  extent  as  though  he  never  had  a  license  (ib.,  s.  4). 

'  See  note,  p.  189. 
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New  License. — After  one  year  from  the  revocation  of  a 
license  under  this  act,  the  physician  or  surgeon  may  appeal  to 
the  proper  medical  board  for  a  new  license,  and  may  be  re- 
licensed  if  he  shall  satisfy  the  board  that  he  is  qualified,  has 
reformed,  and  is  worthy  (ib.,  s.  5). 

Osteopathy — Boakd  of  Examinees. — The  governor  ap- 
points a  State  board  of  osteopathic  examiners,  composed  of  five 
qualified  resident  practising  osteopaths,  each  a  graduate  from 
a  legally  chartered  school  of  osteopathy,  where  the  course  of 
study  is  not  less  than  four  terms  of  five  months  each  (Act  173 
of  1903,  s.  1). 

The  board  holds  meetings  for  examinations  at  the  State 
capital  on  the  first  Tuesday  of  February  and  July  each  year, 
and  such  other  meetings  as  may  be  deemed  necessary,  each 
session  not  to  exceed  three  days ;  and  issues  certificates  of  quali- 
fications to  all  applicants  who  pass  the  required  examination 
provided  in  sec.  3  {ib.,  s.  2). 

Osteopathy  —  Former  Practitioners,  Graduates.— 
All  osteopaths  practising  in  the  State  prior  to  the  passage  of 
the  act  and  who  have  graduated  from  a  reputable  osteopathic 
school  wherein  the  course  of  study  covers  twenty  months  or 
more,  having  four  terms  of  five  months  each  or  more,  shall  be 
licensed  to  practise  osteopathy  by  submitting  to  the  board  of 
osteopathic  examiners  such  diploma  and  satisfying  the  board 
that  he  or  she  is  the  legal  holder  thereof,  without  examinatioD, 
on  payment  of  $10  (ib.,  s.  2). 

Osteopathy — Qualification. — Every  person  residing  in 
the  State  not  a  graduate  of  a  reputable  osteopathic  school  as 
provided  in  s.  2,  or  any  person  coming  into  the  State,  of  the 
age  of  twenty-one,  making  application  to  register  for  the  purpose 
of  practising  osteopathy,  must  first  make  application  to  the 
secretary  of  the  board,  accompanied  by  a  fee  of  $10,  for  exami- 
nation and  registration  before  the  board  {ib.,  s.  3). 

Osteopathy — Examination. — The  examination  is  writ- 
ten, elementary  and  of  practical  character,  including  anatomy, 
physiology,  chemistry,  symptomatology,  physical  diagnosis, 
toxicology,  urinalysis,  theory  and  practice  of  osteopathy.  If 
in  the  opinion  of  the  board  the  applicant  possesses  the  neces- 
sary qualification,  the  board  shall  issue  to  him  a  certificate  {ib., 
s.  3). 
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Osteopathy  —  Eecording  Certificate  —  Temporary 
Permit. —  The  provisions  are  substantially  similar  to  the 
analogous  provisions  of  the  medical  act  above  (except  that 
they  contain  no  provision  that  a  temporary  permit  shall  not  be 
issued  within  a  limited  time  after  refusal  of  certificate  by  board) 
{ih.,  s.  4). 

Osteopathy — Offence. — Practising  or  attempting  to  prac- 
tise osteopathy  upon  any  person,  or,  by  writing,  printing,  or 
other  methods  professing  to  cure  or  treat  diseases  or  deformity 
osteopathically  without  compliance  with  the  provisions  of  this 
act,  is  a  misdemeanor  {ih.,  s.  5). 

Osteopathy — Penalty. — Fine  $25  to  $500,  or  imprison- 
ment in  county  jail  ten  to  ninety  days,  or  both  fine  and  im- 
prisonment; each  day  of  practice,  separate  offence  {ib.,  s.  5). 

Osteopathy — Drugs,  Surgery. — The  certificate  does  not 
authorize  the  holder  to  prescribe  or  use  drugs  in  the  practice  of 
osteopathy,  or  to  perform  major  or  operative  surgery ;  but  the 
act  does  not  prohibit  a  legalized  osteopath  from  using  drugs 
and  performing  surgical  operations  after  having  obtained  a 
license  from  a  board  of  medical  examiners  authorized  to  issue 
such  license  (ih.,  s.  6). 

Osteopathy — Eevocation  of  Certificate. — Any  cer- 
tificate issued  by  the  board  of  osteopathic  examiners  may  be 
revoked  by  it  on  satisfactory  proof  of  fraud  or  misrepresenta- 
tion in  procuring  it,  or  for  any  violation  of  the  certificate,  or 
any  gross  immorality  by  the  holder  {ih.,  s.  7). 

Osteopathy— Exception. — The  act  does  not  prohibit  any 
authorized  practitioner  of  medicine  or  surgery  in  the  State  from 
curing  or  relieving  disease  with  or  without  drugs,  or  by  any 
manipulation  by  which  any  disease  may  be  cured  or  alleviated 
{ih.,  s.  8). 

Osteopathy— Application  op  Laws.— All  laws,  rules, 
or  regulations  to  regulate  reporting  of  contagious  diseases, 
births  or  deaths,  and  to  which  the  registered  practitioner  of 
medicine  is  subject,  apply  equally  to  the  practitioner  of  osteop- 
athy {ih.,  s.  9). 

Osteopathy— Not  the  Practice  of  Medicine.— Oste- 
opathy is  not  the  practice  of  medicine  or  surgery  within  the 
meaning  of  the  act  to  regulate  the  practice  of  medicine  and 
surgery  (Act  22  of  1903)  {ih.,  s.  10). 
13 
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Osteopathy— Fees.— Under  s.  2,  by  former  practitioners, 
$10  {ib.,  s.  2). 

Under  s.  3,  by  applicants  to  the  secretary  of  the  board,  for 
examination  and  registration,  $10  {ib.,  s.  3). 

Under  s.  4,  for  temporary  permit,  $10;  no  additional  fee 

{ib.,  s.  4). 

California.  1 

Board  of  Medical  Examiners. — The  board  of  medical 
examiners  of  the  State  of  California  consists  of  nine  members, 
five  elected  by  the  Medical  Society  of  the  State  of  California, 
two  by  the  California  State  Homoeopathic  Medical  Society,  and 
two  by  the  Eclectic  Medical  Society  of  the  State  of  California." 
It  requires  the  affirmative  vote  of  six  members  of  the  board  to 
carry  any  motion  or  resolution,  to  adopt  any  rule,  pass  any 
measure,  or  authorize  the  issuance  of  any  certificate  to  prac- 
tise medicine  and  surgery  (Act  1901,  c.  51,  s.  1).  Each  mem- 
ber of  the  board  must  make  oath  that  he  is  a  graduate  in 
medicine  and  a  legally  qualified  practitioner  of  medicine  in  the 
State  {ib.,  s.  2). 

The  board  holds  its  regular  meetings  in  San  Francisco  on 
the  first  Tuesday  of  April,  August,  and  December  each  year, 
for  consideration  of  applications  for  certificates  and  the  trans- 
action of  other  business,  with  power  of  adjournment  from  time 
to  time.  But  examinations  of  applicants  for  certificates  may, 
in  the  discretion  of  the  board,  be  conducted  in  any  part  of  the 
State  designated  by  the  board,  under  the  supervision  of  one 
member  of  the  board,  upon  written  questions  previously  pre- 

'  Deering's  General  Laws  of  Cali-  ties  named,    nor  violate   constitii- 

fornia,   atnd.  to  1903,  title  297,  Act  tional  provisions  requiring  uniform 

2, 162,     medicine ;    title    352,    Act  operation  of  laws,  nor  forbidding 

2,603,  osteopathy.    This  law  is  con-  the  passage  of  special  or  local  laws 

stitutional  in  its  essential  features.  granting  any  special  or  exclusive 

Ex   parte  Gerino,  77  Pac.   R. ,  166  right,   privilege,  or  immunity.    It 

(June,  1904) ,  Supr.  Ct.  of  Cal.  ;  see  does  not  render  the  law  unconstitu- 

infra,  notel,  p,  197,  Appendix,  p.  680.  tional,  that  the  societies,  it  may  be 

'  The  societies  named  are  thus  con-  presumed,  will  choose  persons  who 

stituted  agents  of  the  State,  and  are  believe  in  the  particular  school  of 

not  the  recipients  of  private  rights  medicine  which  they  respectively 

or  privileges;  the  board  must  dis-  represent.      The  board,    when  ap- 

charge  its  duty  for  the  benefit  of  pointed,    must  act  equally  for  the 

the  people,  not  for  the  promotion  of  benefit  of  all  applicants,  and  im- 

the  interests  of  any  school  of  medi-  partially,  regardless  of  the  school  of 

cine  or  medical  society;  therefore  medicine.      Ex   parte   Gterino,   77 

the  act  does  not  grant  unconstitu-  Pac.  R. ,  166, 
tional  class  privileges  to  the  socie- 
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pared  by  the  board ;  and  when  the  examination  is  concluded, 
the  questions  submitted,  together  with  the  answers,  and  any- 
other  evidence  or  affidavits  used  or  produced  at  said  examina- 
tion, shall  be  signed  by  said  examiner  and  immediately  re- 
turned to  the  board,  who  shall  act  upon  the  application  in  the 
same  manner  as  if  the  person  appeared  before  the  board. 
Notice  of  the  meetings  is  given  by  publication  in  San  Fran- 
cisco, Sacramento,  and  Los  Angeles.  Special  meetings  may  be 
held  at  the  call  of  .the  president  at  such  time  and  place  as  he 
directs.  The  board  receives  through  its  secretary  applications 
for  certificates  {ih.,  s.  3).  The  board  may  adopt  rules  neces- 
sary to  enable  it  to  carry  into  effect  the  provisions  of  the  act 
{ih.,  s.  4). 

Qualification. — Every  person  before  practising  medicine 
or  surgery  or  any  of  their  departments  must  have  the  certificate 
provided  for. '  To  procure  a  certificate  he  must  produce  satis- 
factory testimonials  of  good  moral  character,  and  a  diploma 
issued  by  some  legally  chartered  medical  school,  whose  require- 
ments at  the  time  of  granting  the  diploma  shall  have  been  in. 
no  particular  less  than  those  prescribed  by  the  Association  of 
American  Medical  Colleges  for  that  year ; "  or  he  must  produce 
satisfactory  evidence  of  having  possessed  such  diploma,  or  a 
license  from  some  legally  constituted  institution  which  grants 
medical  and  surgical  licenses  only  upon  actual  examination,  or 
satisfactory  evidence  of  having  possessed  such  license ;  and  he 
must  accompany  his  diploma  with  an  affidavit  stating  that  the 
applicant  is  its  lawful  possessor,  and  the  person  therein  named ; 
that  the  diploma  or  license  was  procured  in  the  regular  course 
either  of  instruction  or  examination,  without  fraud  or  misrep- 

'  A  physician  is  not  entitled  tore-  the  same  length  of  attendance;  it 

cover  for  services  rendered  before  must  be  such  as  requires  a  degree  of 

he  obtains  the  certificate ;  the  cer-  proficiency  in  the  studies  to  prepare 

tiflcate  does  not  relate  back  to  the  the  applicant  for  practice,  equal  to 

time  of  the  application  ;  but  after  vchat  would  ordinarily  be  produced 

obtaining  the  certificate  the  physi-  by  the  Association's  standard  of  re- 

cian  may  recover  for  the  services  quirements.     If  the  Association  be 

rendered  after  that  date  to  a  patient  composed  only  of  allopathiccoUeges, 

whom  he  began  to  attend  before  ob-  that  does  not  make  the  law  an  un- 

taining  it.     Gardner  v.  Tatum,  81  just    or    arbitrary    discrimination 

Cal.,  370.     See  Appendix,  p.  680.  against  other  schools. 

^  The  law  does  not    require  the  The  legislature  has  the  power  to 

identical  course  prescribed  by  the  prescribe  the  standard  as  it  has,  and 

Association  of    American  Medical  the  standard  selected  does  not  in- 

CoUeges   nor   the  same  course   of  validate  this  law.    Ex  parte  Gerino, 

study,  nor  the  same  text-books,  nor  77Pac.  R.,  166.  Bee  Appendix,  p.  680. 
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resentation  of  any  kind.  The  affidavit  may  be  taken  before 
any  person  authorized  to  administer  oaths,  and  must  be  at- 
tested under  the  hand  and  official  seal  of  the  officer,  if  he  have 
a  seal.  In  addition  the  board  may  hear  such  further  evidence 
as  in  its  discretion  it  may  deem  proper  to  hear  as  to  any  of  the 
matters  embraced  in  the  affidavit,  and  if  it  appears  from  such 
evidence  that  the  affidavit  is  untrue  in  any  particular,  or  if  it 
appears  that  the  applicant  is  not  of  good  moral  character,  the 
application  must  be  rejected. 

Examination. —  In  addition  to  the  above  requirements, 
each  applicant  for  a  certificate  must  be  personally  examined 
by  the  board  as  to  his  qualifications  to  practise  medicine  and 
surgery.  The  examination  is  conducted  in  the  English  lan- 
guage, wholly  or  partly  in  writing,  and  on  anatomy,  physi- 
ology, bacteriology,  pathology,  chemistry,  and  toxicology,  sur- 
gery, obstetrics,  materia  medica  and  therapeutics,  and  theory 
and  practice  of  medicine.  When  the  applicant  applies  for  ex- 
amination in  materia  medica  and  therapeutics,  and  theory  and 
practice  of  medicine,  he  must  designate  in  what  school  of 
medicine  he  desires  to  practise,  and  only  the  member  or  mem- 
bers of  the  board  who  belong  to  that  school  participate  in  this 
part  of  the  examination.  Examinations  are  required  to  be 
practical  in  character,  and  designed  to  discover  the  applicant's 
fitness  to  practise  medicine  and  surgery  {ib.,  s.  5).' 

Examinations  in  each  subject  consist  of  not  less  than  ten 
questions,  and  answers  are  marked  on  a  scale  of  one  to  ten.  If 
an  applicant  fail  in  his  first  examination,  he  may,  after  six 
months,  be  re-examined ;  if  he  fail  in  his  second  examination, 
he  shall  not  be  entitled  to  another  examination  within  a  year 
thereafter,  and  shall  be  required  to  pay  for  such  examinations 
the  full  fee.  The  examination  papers  form  a  part  of  the  records 
of  the  board.  In  the  examinations  the  applicant  is  known  and 
designated  by  number  only,  and  the  name  attached  to  the 
number  is  required  to  be  kept  secret  by  the  secretary  until 
after  the  board  has  finally  voted  on  the  application.  The 
secretary  in  no  instance  shall  participate  in  any  examination, 
as  an  examiner,  nor  be  entitled  to  vote  on  the  question  of 
granting  any  certificate  to  practise  medicine  and  surgery  (ib., 
s.  5). 

'  See  note  2,  p.  195. 
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Registration  without  Examination.— The  board  may 
in  its  discretion  accept  and  register  upon  payment  of  the  regis- 
tration fee,  and  without  examination  of  the  applicant,  any  cer- 
tificate issued  to  him  by  the  medical  examining  board  of  the  Dis- 
trict of  Columbia,  or  of  any  State  or  Territory  of  the  United 
States,  whose  [i.e.,  such  board's]  legal  requirements  at  the 
time  of  issuing  the  certificate  were  in  no  degree  or  particular 
less  than  those  of  California  when  the  certificate  is  presented, 
but  only  in  ca^e  such  foreign  boards  accept  and  register  cer- 
tificates granted  by  the  California  board,  without  exaniination 
of  the  holders.^  Such  applicants  must  pay  to  the  secretary  of 
the  board  $20  (ib.,  s.  5). 

Certificate. — When  an  applicant  shows  himself  possessed 
of  the  qualifications,  the  board  must  issue  to  him  a  certificate 
authorizing  him  to  practise  medicine  and  surgery  in  the  State 
(*.,  s.  6). 

Eecord  of  Proceedings  of  Board.— A  part  of  this 
record  is  a  register  of  all  applicants  for  certificate  under  this 
act,  with  the  result  of  each  application;  and  the  record  is 
evidence  of  all  proceedings  of  the  board  set  out  therein  {ib. ,  s.  7) . 

Registration. — Certificates  must  be  recorded  in  the  ofiice 
of  the  clerk  of  the  county  of  practice  and  the  record  indorsed 
thereon.  A  person  changing  his  residence  must  record  the  cer- 
tificate in  the  county  to  which  he  changes  his  residence  (ib. ,  s.  8).° 

The  absence  of  such  record  is  prima  facie  evidence  of  want 
of  possession  of  a  certificate  (ib.,  s.  8).'' 

Offence — Penalty. — A  person  holding  a  certificate  who 
practises  medicine  or  surgery,  or  attempts  to  practise  medicine 
or  surgery,  without  first  filing  his  certificate  with  the  county 
clerk,  is  guilty  of  a  misdemeanor,  punishable  by  fine  of  $25  to 
$100,  or  imprisonment  in  county  jail  thirty  to  sixty  days,  or 
both  fine  and  imprisonment  (ib.,  s.  8). 

County  Clerk's  List  of  Recorded  Certificates. — The 
county  clerk  keeps  in  a  book  a  complete  list  of  certificates  re- 
corded by  him,  open  to  public  inspection  (ib.,  s.  9). 

'  If  this  provision  were  unconsti-  lating    the    law   will  not  for  such 

tutional  (which  is  not  decided)  as  a  reason    be   discharged    by  writ  of 

grant  of  power  to  make  arbitrary  habeas  corpus.     Ex  parte  Gerino, 

and    unjust     discrimination,    that  77  Pac.  E.,  166. 

would  not  invalidate  the  whole  law,  "^  See  People  v.   Boo  Doo  Hong, 

and  one  held  under  charge  of  vio-  infra,  p.  199,  note  1. 
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Refusal,  Revocation  of  Certificates.— The  board  re- 
fuses certificates  to  individuals  guilty  of  unprofessional  con- 
duct. '  The  applicant  is  given  an  opportunity  to  be  heard,  by 
citation,  upon  sworn  complaint  filed  with  the  secretary,  charg- 
ing unprofessional  conduct,  and  setting  forth  the  particular  acts 
constituting  unprofessional  conduct;  the  citation  is  returnable 
at  the  next  regular  session  of  the  board  following  the  expiration 
of  thirty  days  from  the  filing  of  the  complaint ;  the  citation 
must  notify  applicant  of  time  and  place  of  hearing,  the  par^ 
ticular  unprofessional  conduct  with  which  he  is  charged,  and 
that  he  shall  file  his  written  answer  under  oath  Within  twenty 
days  after  service  of  the  citation,  or  default  will  be  taken 
against  him  and  his  application  for  a  certificate  refused;  the 
attendance  of  witnesses  is  compelled  by  subpoena  issued  by  the 
secretary  under  seal  of  the  board,  which  the  Secretary  must 
issue  on  receiving  a  fee  of  twenty  cents. 

The  method  of  service  of  the  citation  and  subpoenas  is  that 
provided  by  the  statutes  of  the  State  for  the  service  of  citations 
and  subpoenas  generally.  The  act  provides  for  punishment  of 
disobedience  to  subpoenas.  Depositions  may  be  taken,  as  in 
civil  cases.  If  applicant  fail  to  file  his  answer,  under  oath, 
within  twenty  days  after  service  of  citation,  or  such  further 
time  as  the  board  may  grant,  and  the  charges  be  deemed  on 
their  face  sufficient,  the  board  must  enter  his  default  and  refuse 
his  application ;  if  the  charges  be  deemed  sufficient  and  issue 
be  joined  by  answer,  the  board  proceeds  to  determine  the  matter 
and  to  hear  evidence;  if  it  appears  to  the  satisfaction  of  the 
board  that  the  applicant  is  guilty  as  charged,  no  certificate 
can  be  granted.  No  certificate  is  refused  on  ground  of  unpro- 
fessional conduct  unless  subsequent  to  passage  of  act,  and  with- 
in two  years  prior  to  application.  If  the  holder  of  a  certificaie 
is  guilty  of  unprofessional  conduct,  the  certificate  must  be 
revoked  by  the  board  granting  it ;  and  the  holder  shall  not  there- 
after be  permitted  to  practise  medicine  or  surgery,  or  any  de- 
partments thereof,  in  the  State;  no  revocation  is  valid  without 
similar  proceedings  to  the  foregoing  respecting  refusal  of  certifi- 
cate {ib.,  s.  10)." 

'  See  note   1,  p.  197,    supra.     See      revocation.       Ex    Parte   MoNully, 
also  note  3,  p.  289,  infra.  77  Cal. ,  164. 

'No  penalty  for  practising  after 
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The  accused,  when  he  presents  his  answer  for  filing,  must 
deposit  his  certificate  with  the  secretary,  and  unless  he  do  so 
his  answer  is  not  filed,  and  his  default  is  entered  and  his  cer- 
tificate revoked  if  the  board  deem  the  charges  on  their  face 
sufficient.  When  the  certificate  is  revoked,  if  it  has  been  de- 
posited, the  secretary  must  write  across  the  face  in  red  ink  the 
fact  of  such  revocation,  and  file  the  certificate  in  the  archives 
of  his  office  and  certify  the  fact  under  seal  of  the  board  to  the 
county  clerk  of  the  counties  in  which  it  is  recorded,  and  the 
clerk  must  write  in  his  register  a  note  of  the  revocation  (in  the 
form  prescribed).  Such  record  of  revocation  by  the  county 
clerk  is  prima  facie  evidence  of  the  fact  thereof,  and  of  the 
regularity  of  all  proceedings  of  the  board  in  the  matter  of  rev- 
ocation. If  the  board  decide  against  revocation  the  certificate 
is  returned  to  the  holder.  No  certificate  can  be  revoked  for  un- 
professional conduct  unless  subsequent  to  the  passage  of  the  act, 
and  within  two  years  prior  to  filing  the  complaint.  From  the 
revocation  the  holder  is  disqualified  from  practising  medicine 
or  surgery  in  the  State  {ib.,  s.  10). 

Unprofessional  Conduct. — (1)  Procuring  or  aiding  or 
abetting  in  procuring  criminal  abortion;  (2)  obtaining  fee  on 
assurance  that  manifestly  incurable  disease  can  be  permanently 
cured;  (3)  wilfully  betraying  a  professional  secret;  (4)  all  ad- 
vertising medical  business  in  which  grossly  improbable  state- 
ments are  made;  (5)  all  advertising  of  medicines,  or  means, 
whereby  monthly  periods  of  women  can  be  regulated,  or  menses 
re-established  or  suppressed ;  (6)  conviction  of  any  offence  in- 
volving moral  turpitude;  (7)  habitual  intemperance  (ih.,  s.  10). 

Legal  Counsel. — The  board  has  power  to  employ  legal 
counsel  {ib.,  s.  11). 

Offence. — Practising  medicine  or  surgery  without  a  valid, 
unrevoked  certificate  is  a  misdemeanor  {ib.,  s.  12).'. ' 

'  It  is  not  necessary  in  an  informa-  see  also  People  v.  O'Leary,  77  Cal., 

tion  to  allege  the  existence  of  the  30. 

medical  societies  ;  it  is  sufficient  to  Upon  evidence  of  the  practice, 

charge  the  crime  of  wilfully  and  the  burden  is  on  the  defendant  to 

unlawfully  practising  medicine  in  prove  that  he  had  the  required  oer- 

the    State    of    California    without  tificate,  and  in  the  absence  of  such 

having  first  procured  the  certificate  proof  it  is  taken  as  true  that  he  had 

80  to  practise  as  required   by  law  not  procured  such  certificate.     Peo- 

from  some  one  of  the  medical  so-  pie  v.  Boo  Doo  Hong,  123  Cal.,  606. 

cieties  named  in  the  statute.    People  °  See  note  2,  p.  198. 
V.  Boo  Doo  Hong,    122  Cal.,    606; 
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Penalty. — The  penalty  for  violation  of  the  act  is  a  fine  of 
from  $100  to  $500,  or  imprisonment  from  60  to  180  days,  or 
both  {ib.,  s.  12)  ;  one-half  of  the  fine  to  the  prosecuting  witness 
or  witnesses,  the  other  half  to  the  school  fund  (ib.).  Filing  or 
attempting  to  file  for  record  the  certificate  issued  to  another, 
or  falsely  claiming  himself  to  be  the  p&rson  named  in  the  cer- 
tificate, or  falsely  claiming  himself  to  be  the  person  entitled  to 
the  same,  is  a  felony,  punishable  the  same  as  forgery  (ib.,  s.  13). 

False  Representation. — Assuming  to  act  as  member  of 
board,  or  signing,  subscribing,  issuing,  or  causing  to  be  issued, 
or  sealing,  or  causing  to  be  sealed,  a  certificate  authorizing  any 
person  to  practise  medicine  or  surgery  in  the  State,  except  the 
person  so  acting  and  doing  shall  have  been  elected  a  member  of 
the  board,  is  a  misdemeanor,  punishable  with  fine  of  $100  to 
$500,  or  imprisonment  in  county  jail  60  to  180  days,  or  both 
fine  and  imprisonment  (ib.,  s.  14). 

Previous  Registration. — A  person  holding  certificate 
from  one  of  the  boards  of  examiners  under  the  act  of  April  3d, 
1876,  or  the  supplemental  act  which  became  a  law  April  1st, 
1878,  is  entitled  to  practise  medicine  and  surgery  the  same  as 
if  his  certificate  had  been  issued  under  this  act ;  but  such  cer- 
tificate is  liable  to  be  revoked  for  unprofessional  conduct  in  the 
same  manner  and  on  the  same  grounds  as  if  issued  under  this 
act  (ib.,  s.  15).' 

Definition. — The  following  are  deemed  as  practising  medi- 
cine or  surgery :  (1)  Those  who  profess  to  be  or  hold  themselves 
out  as  being  engaged  as  doctors,  physicians,  or  surgeons  in  the 
treatment  of  disease,  injury,  or  deformity  of  human  beings;  (2) 
those  who,  for  pecuniary  or  valuable  consideration,  prescribe 
medicine,  magnetism,  or  electricity  in  the  treatment  of  disease, 
injury,  or  deformity  of  human  beings;  (3)  those  who,  for  pe- 
cuniary or  valuable  consideration,  employ  surgical  or  medical 
means  or  appliances  for  the  treatment  of  disease,  injury,  or  de- 

'  Former  Practitioners.— Hold-  the  present  law,  and,  it  might  be 
ersof  certificates  theretofore  granted  contended,  that  this  provision  was 
by  the  board  of  examiners  existing  thereby  repealed  ;  and  that  only 
by  the  appointment  of  the  Cali-  those  former  practitioners  who  had 
fornia  State.  Medical  Society  of  obtained  certificates  under  the  re- 
Homoeopathic  Practitioners  were  pealed  law  are  now  entitled  to  prac- 
excu8edbytheActl877-78,  c.  918,  s.  tise  without  complying  with  the 
7,  from  obtaining  new  certificates.  present  law. 
The  former  acts  were  repealed  by 
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f  ormity  of  human  beings,  except  dealers  in  surgical,  dental,  and 
optical  appliances;  (4)  those  who,  for  a  pecuniary  or  valuable 
consideration,  prescribe  or  use  any  drug  or  medicine,  appliance, 
or  medical  or  surgical  treatment,  or  perform  any  operation 
for  the  relief  or  cure  of  any  bodily  injury  or  disease  {ih.,  s.  16). 

Evidence.— The  doing  of  any  of  the  acts  in  this  section 
mentioned  shall  be  taken  to  be  prima  facie  evidence  of  an  in- 
tent, on  the  part  of  the  person  doing  any  of  said  acts,  to  repre- 
sent himself  as  engaged  in  the  practice  of  medicine  or  surgery, 
or  both  {ih.,  s.  16). 

Exception.— The  act  does  not  inhibit  service  in  the  case  of 
emergency,'  or  the  domestic  administration  of  family  remedies; 
nor  apply  to  any  commissioned  medical  officer  in  the  United 
States  army,  navy,  or  marine  hospital  service,  in  the  discharge 
of  his  professional  duties ;  nor  to  any  legally  qualified  dentist 
when  engaged  exclusively  in  the  practice  of  dentistry ;  nor  to 
any  physician  or  surgeon  from  another  State  or  Territory,  when 
in  actual  consultation  with  a  legal  practitioner  of  this  State,  if 
such  physician  or  surgeon  is  at  the  time  of  such  consultation  a 
legal  practitioner  of  medicine  or  surgery  in  the  State  or  Ter- 
ritory in  which  he  resides ;  nor  to  any  physician  or  surgeon  re- 
siding on  the  border  of  a  neighboring  State,  and  duly  author- 
ized under  the  laws  thereof  to  practise  medicine  or  surgery 
therein,  whose  practice  extends  within  the  limits  of  this  State, 
provided  such  practitioner  do  not  open  an  office,  or  appoint  a 
place  to  meet  patients,  or  receive  calls  within  the  limits  of  this 
State  (ih.,  s.  16). 

Fees. — To  secretary  of  board  from  each  applicant  for  a  cer- 
tificate, $20  {ih.,  B.b').''  To  secretary  of  board  for  subpoena  for 
witness,  20  cents  {ih.,  s.  10). 

Osteopathy. — Any  person  practising  osteopathy  must  pos- 
sess the  qualifications  required  by  c.  99,  Laws  1901  (Laws 
1901,  c.  99,  s.  1). 

Osteopathy — Board  of  Examiners. — The  Osteopathic 
Association  of  the  State  of  California  is  required  to  appoint  a 

'  An  emergency  is  a  case  where  tous,  are  not  within  the  exception, 

the  services  of  a  qualified  physician  People  v.  Lee  Wah,  71  Cal. ,  80. 

are  not  readily  obtainable ;   not  a  '  See  supra,  p.    196  (s.  5)  for  fees 

case  where  a  sick  person  has  been  of  those  who  fail  in  examination 

given  up  as  incurable,  and  in  the  and  are  re-examined, 
latter  case  services,  though  gratui- 
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board  of  examiners  known  as  the  State  Bqard  of  Osteopathic 
Examiners.  It  consists  of  five  qualified  practising  resident 
.  osteopaths,  each  a  graduate  of  a  legally  authorized  college  of 
osteopathy  {ib.,  s.  2).  The  board  is  required  to  hold  meetings 
for  examination  at  the  State  capitol,  or  at  some  regularly  con- 
ducted and  legally  authorized  college  of  osteopathy  within  the 
State,  on  the  third  Tuesday  of  February  and  July  in  each  year, 
and  such  other  meetings  as  may  be  deemed  necessary,  each 
session  not  to  exceed  three  days,  and  shall  issue  a  certificate  of 
qualification  to  all  applicants  having  a  diploma,  or  who  pass 
the  required  examinations  under  sec.  4  (ib.,  s.  3). 

Osteopathy — Certificate. — The  certificate  issued  by  the 
board  is  conclusive  as  to  the  rights  of  the  lawful  holder  to  prac- 
tise osteopathy  in  the  State  (ib.,  s.  3). 

Osteopathy — Register. — The  board  is  required  to  keep  a 
record  of  all  applicants  for  a  license,  with  his  or  her  name,  age, 
time  spent  in  study  and  practice  of  osteopathy,  name  and  loca- 
tion of  college  of  osteopathy  from  which  applicant  holds  a 
diploma,  and  a  register  showing  the  names  of  all  appUcants 
licensed  or  rejected  under  this  act  (ib.,  s.  3). 

Osteopathy — Qualification. — It  is  unlawful  to  practise 
osteopathy  in  the  State  without  a  license  from  said  board. 

Persons  practising  osteopathy  in  the  State  prior  to  the  pas- 
sage of  the  act  and  holding  a  diploma  from  a  legally  authorized 
college  of  osteopathy  of  good  repute,  may  be  licensed  to  practise 
osteopathy  in  the  State  by  submitting  to  the  said  board  such  a 
diploma,  and  satisfying  the  board  that  they  are  the  legal  holders 
thereof,  or  by  undergoing  an  individual  examination  in  an- 
atomy, physiology,  chemistry,  histology,  pathology,  gynecol- 
ogy, obstetrics,  and  theory  and  practice  of  osteopathy,  and  such 
qther  branches  as  the  board  deem  advisable. 

All  persons  after  August  1st,  1901,  desiring  to  commence  the 
practice  of  osteopathy  in  the  State,  must  apply  to  the  board  for 
a  license,  and  at  the  time  and  place  designated  by  the  board,  or 
at  a  regular  meeting,  must  submit  a  diploma  from  a  legally  in- 
corporated college  of  osteopathy  recognized  by  the  board.  Upon 
compliance  with  this  act,  the  board  shall  grant  a  license  to  the 
applicant  to  practise  osteopathy  in  the  State,  such  license  to  he 
granted  by  consent  of  not  less  than  three  members  of  the  board 
(ib.,  s.  4). 
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Osteopathy— Drugs,  etc.— The  certificate  does  not  au- 
thorize the  holder  to  prescribe  or  use  drugs  nor  to  perform  major 
surgery  (ib.,  s.  5). 

Osteopathy — Record. — The  person  receiving  a  license 
must  have  it  recorded  in  the  ofiBce  of  the  county  clerk  of  the 
county  in  which  he  or  she  intends  to  practise,  and  the  record 
shall  be  indorsed  thereon.  Upon  removal  to  another  county  to 
practise,  the  holder  must  record  his  license  in  like  manner  in 
the  county  to  which  he  or  she  removes  (ib.,  s.  6). 

Osteopathy  —  Offence  —  Penalty. — Practising  osteop- 
athy without  a  license,  or  contrary  to  the  act,  or  for  the  pur- 
pose of  obtaining  license,  falsely  representing  himself  or  herself 
to  be  the  holder  of  a  diploma  as  provided  in  the  act,  is  misde- 
meanor, punishable  by  fine  of  $50  to  $100,  or  imprisonment  in 
county  jail  not  more  than  ninety  days,  for  each  and  every 
offence. 

Osteo~pathy — Eevocation. — Any  such  certificate  may  be 
revoked  by  the  board  on  satisfactory  proof  of  fraud  or  misrepre- 
sentation in  procuring  it,  or  for  any  violation  of  the  provisions 
of  the  certificate,  or  any  gross  immorality  by  the  holder  (ib., 
s.  8). 

Osteopathy — Not  the  Practice  op  Medicine. — Osteop- 
athy is  not  the  practice  of  medicine  or  surgery  under  the  act 
of  1876,  or  any  of  the  acts  amendatory  thereof  (ib.,  s.  9).' 

Osteopathy — Fees. — For  examination  and  license,  in  ad- 
vance, to  treasurer  of  board,  not  returnable,  $10  (ib.,  s.  4). 

Colorado.  ' 

Board  op  Examiners. — The  State  board  of  medical  ex- 
aminers is  composed  of  nine  practising  physicians  of  known 
ability  and  integrity,  graduates  of  medical  schools  of  undoubted 
respectability,  six  of  the  regular  school,  two  of  the  homoeo- 

'  The  Act  of  1876  and  its  amend-  States.     Harding  v.  People,  10  Col. , 

ments  were  repealed  February  27th,  387,  391 ;  15  Pac.  R.,  727.     It  also  is 

1901  (Act  1901,  c.  51  supra);   this  constitutional  under  the  State  con - 

osteopathy  law  became  a  law  March  stitution,  as  containing  but  one  sub- 

9th,  1901.  ject  clearly  expressed  by  its  title 

^  This  law  is  not  an  unconstitu-  (*. ).     The  power  of  the  legislature 

tional  abridgment  of  the  privileges  to  pass  the  law  is  unquestionable, 

and  immunities  of  citizens  of  the  as  is  the  wisdom  and  necessity  of 

United  States  nor    of    the  several  this  law  (ib.).    See  Appendix,?.  680, 
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pathic,  and  one  of  the  eclectic  school  or  system,  appointed  by 
the  governor  (Mills'  Annotated  Statutes  1891,  s.  3,547).' 

QCTALIFICATION.^-Every  person  practising  medicine  must 
possess  the  required  qualifications."  If  a  graduate  in  medicine, 
he  must  present  his  diploma  to  the  State  board  of  medical  ex- 
aminers for  verification,  or  furnish  other  evidence  conclusive  of 
his  being  a  graduate  of  a  legally  chartered  medical  school  in  good 
standing.  The  board  issues  its  certificate,"  and  such  diploma 
or  evidence  and  certificate  are  conclusive."  If  not  a  graduate  of 
a  legally  chartered  medical  school  in  good  standing,  the  person 
must  present  himself  before  the  board  for  examination.  All 
persons  who  have  made  the  practice  of  medicine  and  surgery 
their  profession  or  business  continuously  for  ten  years,  and  can 
furnish  satisfactory  evidence  thereof  to  the  State  medical  ex- 
aminers, shall  receive  a  license  to  continue  {ib.,  s.  3,550).' 

Examinations  of  persons  not  graduates  are  made  by  the 
State  board,  -wholly  or  partly  in  writing,  in  anatomy,  physiol- 
ogy, chemistry,  pathology,  surgery,  obstetrics,  and  practice  of 
medicine  (exclusive  of  materia  medica  and  therapeutics)  {ib., 
s.  3,553).     (See  Appendix,  p.  680  et  seq.) 

The  holder  of  a  certificate  should  have  it  recorded  in  the 
office  of  the  clerk  of  the  county  in  which  he  resides,  and  the 
record  indorsed  thereon,  and  on  removing  to  another  county  to 

'  The  method  of  appointment  is  thorized  in  this    State.     It  seems 

constitutional — Brown  v.  People,  11  that  no  other  State  has  a  law  of 

Col.,  109-110,  17  Pac.  E.,  104;  and  privileged    commimications    simi- 

there  is  nothing  in  the  Constitution  larly  restricted.    Head  Camp,  Wood- 

which  requires  the  schools  of  medi-  men    of    the  "World  v.  Loeher,  17 

cine  to  be  equally  represented  {ib. ).  Colo.  App. ,  247  (1903) ,  see  supra,  p. 

'  The  legislature  intended  to  re-  116. 

quire  all  persons  desiring  to  prac-  ^  Mandamus  is  the  proper  remedy 

tise  medicine  or  surgery  within  the  for  an  arbitrary  refusal  of  applioa- 

State  to  apply  for  and  receive  a  cer-  tion    for    certificate.     Harding  v. 

tificate  of  qualification    from    the  People,  10  Col.,  387,  394;  15  Pao. 

State  board  before  they  should  be  R.,  737. 

authorized  to  do  so.     Harding  w.  ''Until  he  has  procured  the  cer- 

People,  10  Col. ,  387,  393-3  ;  15  Pac.  tificate  he  is  without  the  requisite 

R- ,  737.  and  only  admissible  evidence  that 

The  law  of  privileged  communi-  he  possesses  the  qualifications  (ib.)- 

cations  between  patients  and  physi-  'A  person  who  has  received  the 

cians,   in  this  State,   protects  only  certificate  specified  in  s.  3,550  is 

information  acquired  by  a  physi-  entitled  to  practise  and  to  recover 

cian  or  surgeon  duly  authorized  to  for  his  services   without  showing 

practise  his    profession   under  the  that  he  has  complied  with  s.  3,554. 

laws  of  this  State.    The  protection  Riley  v.  Collins,  16  Col.  App.  280; 

does  not  extend  to  information  ac-  64  Pac.  R.,  1,053. 
quired  by  a  physician  not  so  au- 
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practise  should  procure  an  indorsement  to  that  effect  on  the  cer- 
tificate from  the  county  clerk,  and  record  this  certificate  in  the 
county  to  which  he  removes  («6.,  s.  3,554). '■'  (Appendix,  p.  680.) 

The  board  may  refuse  certificates  to  persons  convicted  of 
conduct  of  criminal  nature ;  and  may  revoke  certificates  for  like 
cause  {ib.,  s.  3,356).''"     (See  Appendix,  p.  680.) 

Definition. — Professing  publicly  to  be  a  physician  and 
prescribing  for  the  sick,  or  attaching  to  name  "M.D.,"  or  "sur- 
geon" or  "doctor"  in  a  medical  sense,  is  regarded  as  practising 
medicine.  Gratuitous  services  in  case  of  emergency  are  not 
prohibited  (ib.,  s.  3,557)."     (See  Appendix,  p.  680.) 

Penalty. — The  penalty  for  violation  of  the  act'  is  a  fine  of 
from  $50  to  $300,  or  imprisonment  in  the  county  jail  from  ten 
days  to  thirty  days,  or  fine  and  imprisonment  for  each  offence ; 
filing  or  attempting  to  file  the  diploma  or  certificate  of  another, 
or  false  or  forged  evidence,  is  a  felony  punishable  the  same  as 
forgery  (ib.,  s.  3,558).     (See  Appendix,  p.  680.) 

System  op  Medicine. — Certificates  are  issued  without  prej- 
udice, partiality,  or  discrimination  as  to  schools  or  systems  of 
practice  or  medicine,  including  the  electropathic  school  {ib.,  s. 
3,561).     (See  Appendix,  p.  680.) 

Fees. — To  treasurer  of  board,  by  graduates  and  ijractitioners 
of  ten  years'  standing,  $5 ;  by  candidates  for  examination,  $10 
(ib.,  s.  3,552).     (See  Appendix,  p.  680.) 

To  county  clerk,  for  recording  certificate,  $1  (ib.,  s.  3,554). 

Connecticut." 

Examining  Committees. — The  State  board  of  health  ap- 
points three  examining  committees,  each  of  five  physicians, 
nominated  respectively  by  the  Connecticut  Medical  Society,  the 
Connecticut  Homoeopathic  Medical  Society,  and  the  Connecticut 

'  See  p.  204,  n.  5.  ocation  of  right  under  N.  Y.  law, 

'•'This  was  not  intended  to  require  after  conviction  of  felony,  is  held 

him  to  record  the  certificate  in  every  not  unconstitutional  as  an  ex  post 

county  into   which    he    might   be  facto  law,  and  all  the  similar  stat- 

called   to    practise    medicine  ;     if  utes  at  the  time  (1897)  are  collated 

mandatory  at  all,  it  is  so  only  with  at  p.  191  et  seq. 

respect  to  the  county  in  which  the  *  It  is  not  necessary  to  negative 

physician  resides.     Eileyu.  Collins,  this  last  clause,   in  an  action  for 

16  Colo.  App.,  280,  64 Pac.  R.,  1,053.  practising    without   a    certificate. 

'See  p.  204,  n.  3.  Brown  v.  People,  11  Col.,  109,  110; 

«See  Hawker  v.  N.  Y.,  170  U.  S.,  17  Pac.  R.,  104. 

189,  18  Supr.  Ct.  R.  573,  where  rev-  '  See  Appendix,  p.  685. 
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Eclectic  Medical  Association,"  and  recommended  by  the  said 
societies  respectively  as  persons  competent  to  serve  upon  the 
said  examining  committees  (Act  1893,  c.  158,  ss.  6  and  7).  One 
member  of  each  of  said  committees  is  appointed  annually  (Gen. 
Statutes,  1902,  s.  4,716). 

Qualification,  Exceptions. — No  person  shall  for  com- 
pensation, gain,  or  reward,  received  or  expected,  treat,  operate, 
or  prescribe  for  any  injury,  deformity,  ailment,  or  disease, 
actual  or  imaginary,  of  another  person,  nor  practise  surgery  or 
midwifery  until  he  has  obtained  a  certificate  of  registration,  as 
in  sec.  4,715  provided,  and  then  only  in  the  kind  or  branch  of 
practice  stated  in  the  certificate,  but  the  act  does  not  apply  to 
dentists  practising  dentistry  only,  nor  to  any  person  in  the  em- 
ploy of  the  United  Sates  Government  while  acting  in  the  scope 
of  his  employment,  nor  to  medical  or  surgical  assistance  in 
cases  of  sudden  emergency,  nor  to  any  person  residing  out  of 
the  State  who  shall  be  employed  to  come  into  the  State  to  assist 
or  consult  with  any  physician  or  surgeon  who  has  been  regis- 
tered in  conformity  with  the  chapter,  nor  to  any  physician  or 
surgeon  then  actually  residing  out  of  the  State  who  shall  be  em- 
ployed to  come  into  the  State  to  treat,  operate,  or  prescribe  for 
any  injury,  deformity,  ailment,  or  disease  from  which  any  per- 
son is  suffering  at  the  time  when  such  non-resident  physician 
or  surgeon  is  so  employed,  nor  to  any  actual  resident  of  this 
State  recommending  by  advertisement  or  otherwise  the  use 
of  proprietary  remedies  sold  under  trade-marks  issued  by  the 
United  States  Government,  in  so  far  and  to  such  extent  only 
as  the  use  of  such  remedies  is  concerned;  nor  to  any  chirop- 
odist or  clairvoyant  not  using  in  his  practice  any  drugs, 
medicines,  or  poison,  nor  to  any  person  practising  the  massage 
method  or  Swedish  movement  cure,  sun  cure,  mind  cure,  mag- 
netic healing,  or  Christian  Science;  nor  to  any  other  person 
who  does  not  use  or  prescribe  in  his  treatment  of  mankind 
drugs,  poisons,  medicine,  chemicals,  or  nostrums  (Gen.  Statutes,, 
Conn.,  1902,  s.  4,714). 

No  person  shall  obtain  a  certificate  of  registration,  as  in  s. 
4,714  required,  until  he  has  passed  a  satisfactory  examination 
before  one  of  the  examining  committees  appointed  for  the  pur- 
pose by  the  State  board  of  health,  except  as  hereinafter  pro- 

'  See  p.  308,  note  1. 
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vided,  nor  until  he  has  filed  with  the  State  hoard  of  health  du- 
plicate certificates  signed  by  a  majority  of  said  examining 
committee,  stating  that  they  have  found  him  qualified  to  practise 
either  medicine,  surgery,  or  midwifery,  nor  until  he  has  filed 
with  said  board  duplicate  statements  subscribed  and  sworn  to 
by  him  upon  blanks  furnished  by  said  board,  giving  his  name, 
age,  and  place  of  birth  and  present  residence,  stating  of  what 
medical  college  he  is  a  graduate,  and  the  date  of  graduation,  to- 
gether with  such  other  information  as  shall  be  required  by  said 
blanks  (ib.,  s.  4,715,  as  amd.  1903,  c.  71).  No  person  shall  be 
eligible  to  said  examination  until  he  presents  to  the  committee, 
by  whom  he  is  to  be  examined,  satisfactory  evidence  that  he 
has  received  a  diploma  from  some  legally  incorporated  medical 
college. 

Any  one  of  the  examining  committees  under  s.  4,716  may  ac- 
cept the  license  of  any  state  board  of  medical  examiners  of  any 
State  in  the  United  States  or  in  the  District  of  Columbia  in  lieu 
of  said  examination,  provided  the  applicant  present  such  license 
to  the  examining  committee  before  whom  he  appears,  together 
with  satisfactory  evidence  that  such  license  has  been  issued 
after  a  state  examination  of  as  high  a  grade  and  of  the  same 
kind  as  that  required  by  said  examining  committee,  that  he  is 
a  resident  of  this  State,  or  intends  in  good  faith  to  permanently 
reside  herein,  has  been  in  actual  practice  at  least  six  months  in 
the  year  immediately  preceding  his  application,  and  is  of  good 
moral  character  and  professional  standing.  And,  upon  payment 
to  said  committee  of  $15,  he  may  receive  a  certificate  of  ap- 
proval of  such  license  by  said  examining  committee  (Gen. 
Stats.,  1902,  s.  4,715,  as  amd.  1903,  c.  71,  s.  1).  Any  person 
passing  such  examination  or  obtaining  such  certificate  of  ap- 
proval and  filing  said  certificates  and  statements  shall  receive 
from  said  State  board  of  health,  upon  payment  of  $2,  a  certifi- 
cate of  registration  stating  that  the  person  named  has  been 
found  qualified  to  so  practise  (ib.). 

Applicants  for  certificates  to  practise  medicine  or  surgery 
shall  be  examined  in  anatomy,  physiology,  medical  chemistry, 
obstetrics,  hygiene,  surgery,  pathology,  diagnosis,  and  thera- 
peutics, including  practice  and  materia  medica.  Each  com- 
mittee shall  frame  its  own  questions  and  conduct  its  examina- 
tions in  writing,  and  both  questions  and  answers  shall  be  filed 
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with  the  State  board  of  health.     Each  applicant  may  choose 
by  which  of  the  committees  he  will  be  examined.' 

After  rejection  by  any  examining  committee,  the  applicant 
shall  not  be  eligible  to  examination  by  either  of  the  other  com- 
mittees until  after  the  expiration  of  twelve  months,  but  may  be 
re-examined  by  the  same  committee  at  any  subsequent  meeting 
(ih.,  s.  4,718,  as  amd.  1903,  c.  71,  s.  2). 

On  the  receipt  of  duplicate  statements,  the  board  shall  trans- 
mit one  of  them  with  a  duplicate  of  the  certificate  of  registration 
to  the  town  clerk  of  the  town  where  the  person  filing  the  state- 
ment resides,  and  if  he  does  not  reside  in  the  State  to  the  town 
clerk  of  the  town  in  the  State  nearest  to  his  place  of  residence, 
and  said  clerk  shall  record  the  same  and  return  them  to  the 
person  who  filed  them  with  the  board  {ih.,  s.  4,718,  as  amd. 
1903,  c.  71,  s.  2). 

The  secretary  of  each  medical  society  shall  file  with  the  sec- 
retary of  the  State  board  of  health  a  list  of  medical  colleges  or 
institutions  recognized  as  legal  and  reputable  by  his  society  or 
all  of  such  secretaries  may  agree  upon  a  single  list,  and  such 
list  may  be  corrected  as  may  be  necessary  (i6.). 

Midwifery — Interpreter. — Every  examining  commit- 
tee, when  requested  for  a  certificate  permitting  the  applicant  to 
practise  midwiferj-,  shall,  if  the  applicant  does  not  understand 
English,  conduct  the  examination  through  an  interpreter  of  the 
language  understood  by  the  applicant.  The  interpreter  is  fur- 
nished and  paid  by  the  applicant,  and  must  give  to  the  com- 
mittee conducting  the  examination  satisfactory  proof  of  his 
ability  correctly  to  translate  the  applicant's  language  into  Eng- 
lish. When  such  applicant  satisfactorily  passes  such  examina- 
tion, a  certificate  is  issued  as  provided  in  s.  4,715  (Gen.  Stats., 
1903,  s.  4,717). 

Examinations  are  held  by  said  examining  committees  on 
the  second  Tuesday  of  March,  July,  and  November  each  year,  at 
such  places  as  they  may  designate,  and  at  such  other  times  and 
places  as  they  shall  determine. 

'  School  of  Practice.— The  ques-  question  of  the  comparative  merits 

tion  of  malpractice  is  to  be  deter-  of  the  diflferent  modes  of  practice, 

mined  by  applying  the  rules  and  of  different  schools  of  medicine  is 

practice  of  the  school  of  medicine  to  be  considered  by  a  jury  in  a  mal- 

to  which  the  practitioner  belongs  practice  case.    Force  v.  Gregory,  63 

and  under  which  he  practises;  no  Conn.,  169. 
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Exceptions. — Nothing  in  the  act  repeals  or  affects  anj-  pro- 
visions of  any  private  charter.  It  does  not  apply  to  licensed 
pharmacists  (Gen.  Stats.,  1903,  s.  4,719). 

Prescriptions. — All  physicians  or  surgeons  practising 
under  this  chapter  (c.  274,  Gen.  Stats.,  1902,  ss.  4,714-4,720) 
must,  when  requested,  write  a  duplicate  of  their  prescriptions 
in  English  (ib.,  s.  4,719). 

Penalty. — For  violating  s.  4,719  fine  $10  for  each  offence. 
For  violating  any  provision  of  s.  4,714  a  fine  of  from  $100  to 
$300  for  the  first  offence,  and  for  each  subsequent  offence  a  fine 
of  from  $200  to  $500,  or  imprisonment  in  the  county  jail  for 
from  thirty  to  ninety  days,  or  both,  one-half  paid  to  the  person 
or  corporation  making  the  complaint,  the  other  half  to  the  State 
board  of  health  (ib.);  swearing  falsely  to  a  statement  required 
by  s.  4,715  is  perjury  (ib.). 

Fees. — To  the  State  board  of  health,  on  receiving  certificate 
of  registration,  $2  (Gen.  Stat.,  1902,  s.  4,715,  as  amd.  1903,  c. 
71,  s.  1). 

To  examining  committee,  on  receiving  certificate  of  approval 
of  license  from  other  State  or  District  of  Columbia,  $15  (ib.). 

To  examining  committee  before  examination,  $15 ;  for  exam- 
ination in  midwifery  alone,  $10  (Gen.  Stats.,  1902,  4,718,  as 
amd.  1903,  c.  71,  s.  2). 

To  the  town  clerk,  by  State  board  of  health  out  of  the  amount 
paid  to  it,  for  recording,  25  cents  (ib.,  s.  9). 

Osteopathy  —  Examining  Board  —  Its  Records.  — 
There  is  a  State  board  of  osteopathic  registration  and  examina- 
tion, of  three  members,  appointed  by  the  governor ;  the  members 
are  resident  osteopathic  physicians  of  good  standing  in  their 
profession,  graduates  of  legally  chartered  colleges  of  osteopathy. 
Copies  of  the  record  of  the  board's  proceedings,  certified  by  its 
recorder,  are  legal  evidence.  The  board  must  meet  at  the  capi- 
tal on  the  first  Tuesdays  of  March  and  September  each  year, 
and  at  such  other  times  as  a  majority  shall  appoint;  a  majority 
constitutes  a  quorum ;  the  board  must  make  such  rules  of  pro- 
cedure for  the  regulation  of  all  matters  of  application  and  hear- 
ing before  it  as  it  may  deem  advisable  (Gen.  Stats.,  1902,  s. 
4,737). 

Osteopathy— Qualification.— No  person  shall  engage 
in  the  practice  of  osteopathy  unless  first  licensed  therefor  by  the 
14 
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board.  Applications  for  license  must  be  in  writing,  signed  by 
the  applicant  on  blanks  furnished  by  the  board,  setting  forth 
such  facts  concerning  the  applicant  as  the  board  shall  require. 
No  license  shall  be  granted  to  an  applicant  unless  he  has  re- 
ceived a  certificate  of  graduation  from  some  reputable  college  of 
osteopathy,  duly  recognized  by  the  laws  of  the  State  where  it  is 
situated,  or  unless  he  has  spent  as  pupil  or  assistant  at  least  two 
years  under  the  instruction  and  direction  of  some  reputable 
practitioner  of  osteopathy,  or  unless  actually  engaged  in  the 
practice  of  osteopathy  in  this  State  on  June  17th,  1901.  Any 
person  at  said  date  actually  engaged  in  the  practice  of  osteop- 
athy in  this  State  is  entitled  to  a  license  on  application  as  pro- 
vided in  this  section  and  payment  of  a  fee  of  $2.  A  person 
desiring  to  commence  the  practice  of  osteopathy  in  the  State 
must  make  application  to  the  board  as  provided  in  this  section 
{ih.,  s.  4,738). 

Osteopathy — Examination. — On  receipt  of  such  applica- 
tion the  board  must  require  the  applicant  to  submit  to  an  exami- 
nation as  to  his  qualifications  for  such  practice,  which  exami- 
nation must  include  the  subjects  of  anatomy,  physiology, 
pathology,  and  the  principles  and  practice  of  osteopathy.  If 
such  examination  be  passed  to  the  satisfaction  of  the  board,  it 
must  issue  its  license  to  the  applicant  {ih.). 

Osteopathy — Practitioners  in  Other  States.— A  li- 
cense may  be  granted  without  examination  to  any  person  who 
has  been  in  active  and  continuous  practice  of  osteopathy  for 
three  successive  years  in  any  other  State,  who  shall  satisfy  the 
board  as  to  his  fitness  to  engage  in  such  practice  {ih.). 

Osteopathy — Fees.— From  practitioners  in  the  State  on 
June  17th,  1901,  on  application  for  license  under  s.  4,738,  $2  {ih., 
s.  4,7.38). 

Except  as  otherwise  provided  in  s.  4,738,  from  every  appli- 
cant for  hcense,  at  the  time  of  his  application,  to  the  recorder, 
$25;  of  which  $20  is  returned  to  him  in  case  he  fail  to  obtain 
his  license  {ih.,  s.  4,739). 

Osteopathy — Refusal  of  License — Revocation.— The 
board  must  refuse  to  grant  a  license  to  a  person  guilty  of  a  fel- 
ony or  addicted  to  any  vice  to  such  a  degree  as  to  render  him 
unfit  to  practise  osteopathy ;  and  may,  after  notice  and  hearing, 
revoke  the  license  of  any  person  convicted  of  a  felony  {ib.)- 
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Osteopathy— Limitations.— The  license  does  not  author- 
ize the  holder  to  prescribe  or  use  drugs  in  his  practice,  nor  to 
perform  surgical  operations  {ib.). 

Osteopathy  —  Other  Provisions.  —  Osteopathic  physi- 
cians are  subject  to  the  rules  and  regulations  governing  other 
physicians  in  making  and  filing  certificates  of  death,  the  con- 
trol of  contagious  diseases,  and  other  matters  pertaining  to 
public  health  (ib.). 

Osteopathy — Penalty. — Every  person  engaging  in  the 
practice  of  osteopathy  in  violation  of  any  provision  of  this  sec- 
tion or  of  ss.  4,737  or  4,738  shall  be  fined  not  less  than  $25  nor 
more  than  $100  for  each  offence  (ib.). 

Osteopathy— Exception.— Nothing  in  this  section,  or  in 
s.  4,737  or  s.  4,738,  prohibits  any  legally  authorized  practitioner 
of  medicine  or  surgery  in  this  State  from  the  practice  of  his 
profession  (_ib.). 

Delaware. 

Medical  Council. — Consists  of  the  chief  justice  and  of 
the  presidents  of  the  two  State  boards  of  medical  examiners 
(Act  1895,  c.  40,  s.  1,  vol.  xx.).  The  council  shall  issue  cer- 
tificates for  license  to  practise  medicine  or  surgery  to  such  ap- 
plicants as  have  presented  such  diplomas  as  are  required  and 
have  successfully  passed  the  required  examination  (ib.,  s.  5). 

Boards  op  Medical  Examiners. — There  are  two  sepa- 
rate boards  representing  respectively  the  president  and  fellows 
of  the  Medical  Society  of  Delaware  and  the  HomcBOpathic  Med- 
ical Society  of  Delaware  State  and  Peninsula; '  each  consists  of 
five  members  chosen  by  the  governor  from  lists  of  members 
submitted  by  the  two  societies,  each  board  exclusively  from 
members  of  the  same  society,  each  member  to  be  a  registered 
physician  in  good  standing  and  to  have  practised  under  the 
laws  of  the  State  not  less  than  five  years  (ib.,  s.  G). 

Examinations. — Each  board  of  medical  examiners  shall 
submit  questions  to  the  Medical  Council  for  thorough  exami- 

'  It  is  of  historical  interest  that  without    a  license.     (See  brief  of 

Act  1835,  c.  319,  permitted  practice  Cullen  in  Adams,  Adm.  v.  Stewart, 

without   a   license   and    permitted  5  Harr. ,  144 — 1849)  ;  and  the  Act  of 

such  practitioners  to  receive  gratui-  1848,  c.  496,  permitted  homceopathio 

ties,  but  not  to  sue  for  fees.    Appar-  physicians  both  to  practise  and  sue 

ently    this    was    aimed  to    permit  for  fees  without  a  license  (ibid.) . 
Thompsonian  physicians  to  practise 
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nations  in  anatomy,  physiology,  hygiene,  chemistry,  surgery, 
obstetrics,  pathology,  diagnosis,  therapeutics,  practice  of  medi- 
cine and  materia  medica.  The  Medical  Council  shall  select  the 
questions  from  the  lists  submitted  by  the  board  of  the  candi- 
date's choosing.  If  there  be  candidates  of  another  school  than 
the  two  designated,  they  shall  be  examined  by  the  council  and 
some  reputable  practitioner  in  the  State,  of  such  school,  by  the 
council  selected,  upon  questions  selected  from  standard  text- 
books on  the  above  subjects  as  taught  by  the  school  selected  by 
the  candidate  (ib.,  s.  10).  The  examinations  are  in  writing 
and  embrace  the  subjects  named  in  sec.  10.  An  official  report 
is  transmitted  by  the  board  to  the  council  {ib.,  s.  11).  The 
council  issues  a  certificate  to  successful  candidates  (ib.,  s.  12). 

Qualification  —  License.  —  A  person  not  authorized  to 
practise  medicine  and  surgery  prior  to  the  passage  of  the  Act  of 
1895  and  desiring  to  practise,  pays  a  fee  of  $10  to  the  secretary 
of  the  council,  and  presents  to  him  a  written  application  for 
examination  with  satisfactory  proof  that  the  applicant  is  more 
than  twenty-one  years  of  age,  is  of  good  moral  character,  has 
obtained  a  competent  common  school  education,  and  has  re- 
ceived a  diploma  conferring  the  degree  of  medicine  from  some 
legally  incorporated  medical  college.  Applicants  receiving 
their  degree  after  the  passage  of  this  act  must  have  pursued  the 
study  of  medicine  for  at  least  four  years,  including  three  regu- 
lar courses  of  lectures  in  different  years,  in  some  legally  incor- 
porated rnedical  college  or  colleges  prior  to  the  granting  of  said 
diploma.  The  proof,  if  required,  shall  be  on  affidavit.  The 
council  then  issues  an  order  for  examination  before  the  board 
of  examiners  of  the  candidate's  choice.  In  case  of  failure,  a 
candidate,  after  six  months  and  within  two  years,  may  have  a 
second  examination  without  further  payment,  before  same  board. 
If  the  application  is  withdrawn  after  six  months  and  within 
two  years,  the  fee  of  $10  is  to  be  returned  on  demand  (ib.,  s.  13). 

It  is  unlawful  to  practise  medicine  or  surgery  without  a  li- 
cense (ib.,  s.  14).' 

'  Under  a  former  act  (Act  1822)  reward    without   having   first  ob- 

providing  that  no  person    (except  tained  a  license,  it  was  held  that  a 

certain  former  practitioners  or  prac-  physician  could  not  recover  on  hie 

titioners    of    other    States)    should  bill  without    first   proving  his  li- 

thereafter  practise  medicine  or  sur-  cense.     Adams,  Adra.  v.  Stewart,  5 

gery  and  receive  or  demand  fee  or  Harr.,  144  (1849). 
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The  clerk  of  the  peace  of  a  county,  on  presentation  of  a 
certificate  as  provided  in  this  act  shall  issue  to  the  person  pre- 
senting it,  a  license  signed  by  the  Governor  and  countersigned 
by  the  Secretary  of  State  and  sealed  with  the  seal  of  his  office, 
certifying  that  such  person  is  authorized  to  practise  medicine 
and  surgery  in  this  State  conformably  to  the  laws  thereof.  A 
similar  license  shall  be  similarly  issued  to  a  person  qualified 
in  one  of  the  counties  prior  to  the  passage  of  this  act  {ib., 
s.  15). 

Applicants  prom  Other  States.— Applicants  examined 
and  licensed  by,  or  who  have  been  members  of  State  examining 
and  licensing  boards  of  other  States,  upon  the  payment  of  $50 
to  the  treasurer  of  the  council,  and  on  filing  with  the  secretary 
of  the  council  a  copy  of  his  or  her  license  or  certificate  certified 
to  by  the  affidavit  of  the  president  and  secretary  of  such  board, 
showing  also  that  the  standard  of  requirements  of  the  said 
board  at  the  time  the  said  license  or  certificate  was  issued  was 
substantially  the  same  as  that  required  by  the  Medical  Council 
of  Delaware,  and  his  or  her' affidavit  as  to  the  personality 
thereof,  may  be  granted  a  certificate  for  a  license  by  the  council 
on  the  recommendation  of  the  boards  of  medical  examiners 
without  further  examination  (Act  1899,  c.  241,  vol.  xxi.). 

Eefusal,  Revocation. — The  Medical  Council  may  refuse 
to  issue  a  certificate  for  a  license  or  may  revoke  a  certificate  for 
a  license,  for  chronic  and  persistent  inebriety,  the  practice  of 
criminal  abortion,  conviction  of  a  crime  involving  moral  turpi- 
tude, or  for  publicly  advertising  special  ability  to  treat  or  cure 
chronic  incurable  diseases,  or  where  any  person  shall  present  to 
the  council  any  diploma,  license,  or  certificate  that  shall  have 
been  illegally  obtained  or  that  shall  have  been  signed  or  issued 
unlawfully  or  under  fraudulent  representations.  The  accused 
is  entitled  to  a  copy  of  the  complaint  and  a  hearing  before  the 
council  in  person  or  by  attorney  (Act  1899,  c.  241,  vol.  xxi.). 

Exceptions. — The  law  does  not  apply  to  physicians,  who 
are  practitioners  of  another  State,  coming  into  the  State  in  con- 
sultation with  a  lawful  practitioner  of  medicine  and  surgery  in 
this  State  (Act  1895,  c.  40,  s.  16),  nor  to  dentists  nor  -dental 
surgery  (i6.,  s.  18). , 

Offence. — The  violation  of  this  law  is  a  misdemeanor  (ife., 
s.  17). 
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Penalty. — A  fine  of  from  $100  to  $500,  or  imprisonment 
not  more  than  one  year  {ih.,  s.  17).' 

Fees. — To  clerk  of  the  peace,  for  issuing  license  to  practise, 
$10.50  (Laws  1887,  vol.  18,  c.  35,  s.  4).  For  issuing  annual 
license  for  revenue  of  the  State,  $10.50  (Laws,  vol.  13,  c.  117, 
s.  1,  3,  6;  as  amended,  vol.  14,  c.  16;  Act  1895,  c.  40,  s.  19, 
vol.  XX.) 

To  secretary  of  medical  council,  from  applicant  for  exami- 
nation, $10  (Act  1895,  c.  40,  s.  13);  to  treasurer  of  medical 
council,  from  applicant  from  another  State,  without  examina- 
tion, under  Act  1899,  c.  241,  s.  2, 
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Board  op  Medical  Supervisors. — Consists  of  the  presi- 
dents of  the  three  boards  of  medical  examiners  and  two  persons 
not  physicians,  one  learned  in  the  law ;  appointed  by  the  com- 
missioners of  the  District,  not  more  than  two  members  adherents 
of  any  one  system  of  medical  practice  (Act  of  Congress  1896,  c. 
313;  29  U.  S.  Statutes-at- Large,  p.  198)."  The  board  super- 
vises examinations  and  issues  all  licenses  to  practise  medicine, 
surgery,  or  midwifery.  The  board's  register  shows  all  appli- 
cants for  examination  for  licenses  to  practise  medicine  and 
surgery,  the  name,  age,  place,  and  duration  of  residence  of 
each  candidate,  the  time  he  or  she  has  spent  in  medical  study 
in  or  out  of  medical  schools,  and  the  names  and  locations  of  all 
medical  schools  which  have  granted  said  applicant  any  degree 
or  certificate  of  attendance  upon  lectures  in  medicine,  and 
whether  applicant  was  rejected  or  licensed  under  this  act  {ih., 

:S.  2). 

Boards  op  Medical  Examiners. — The  commissioners  of 
ihe  District  appoint  three  boards  of  medical  examiners,  viz.: 
«(1)  the  board  of  medical  examiners  of  the  District  of  Columbia, 
composed  of  five  physicians  in  good  standing,  adherents  to  the 
regular  system  of  medical  practice;  (2)  the  board  of  homceo- 
pathic  medical  examiners  of  the  District  of  Columbia,  composed 
of  five  physicians  in  good  standing,  adherents  to  the  homoeo- 

'  See  note,  p.  213.  as  amd.   by  acts  of    Congress  ap- 

'  This  act  was  not  repealed  by  the  proved  January  Slst  and  June  30th, 

Code  of  Law  for  the  District  of  1902.    See  sec.  1,636  of  that  code, 

Columbia,  enacted  March  3d,  1901,  sub.  s.  Eighth. 
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pathic  system  of  medical  practice,  selected  from  not  less  than 
ten  names  submitted  by  the  Washington  Homoeopathic  Med- 
ical Society;  (3)  the"  board  of  eclectic  medical  examiners  of 
the  District  of  Columbia,  composed  of  five  physicians  in  good 
standing,  adherents  to  the  eclectic  system  of  medical  practice, 
selected  from  not  less  than  ten  names  submitted  by  the  Eclectic 
Medical  Society  of  the  District  of  Columbia.  No  member  of 
either  board  shall  have  been  engaged  in  the  practice, of  medi- 
cine and  surgery  in  the  District  of  Columbia  less  than  five 
years  at  the  time  of  his  appointment.  In  the  event  of:  the 
failure  of  nominations,  the  commissioners  may  nominate  (ib., 
s.  5).' 

Examinations. — The  secretary  of  the  board  of  medical 
supervisors  shall  mail  to  each  applicant  a  notice  of  the  time 
and  place  of  examination  not  less  than  seven  days  before  the 
examination,  and  at  a  longer  period  if  requested  at  the  time 
of  making  the  application  (ib.,  s.  3).  (See  Qualification 
below.) 

Each  board  holds  an  examination  in  Washington  on  the  sec- 
ond Thursday  in  January,  April,  July,  and  October  each  year, 
continuing  so  long  as  necessary  to  examine  all  applicants,  and 
other  meetings  at  such  times  as  the  board  of  medical  super- 
visors shall  direct.  Each  board  shall  examine  at  the  meeting 
immediately  following  receipt  of  the  proper  certificates  from 
the  board  of  medical  supervisors,  all  applicants  for  licenses  so 
certified  (ib.,  s.  6).  The  several  boards  of  medical  examiners, 
not  less  than  one  week  prior  to  each  examination,  submit  to  the 
board  of  medical  supervisors  questions  for  thorough  examina- 
tions in  anatomy,  physiology,  chemistry,  pathology,  materia 
medica  and  therapeutics,  hygiene,  histology,  practice  of  medi- 
cine, surgery,  obstetrics  and  gynecology,  diseases  of  the  eye 
and  the  ear,  medical  jurisprudence,  and  such  other  branches  as 
said  board  of  medical  supervisors  may  direct.  The  board  of 
medical  supervisors  select  the  questions  for  each  examination 
from  these  lists ;  such  questions  are  the  same  for  all  candidates, 
except  that  in  therapeutics,  practice  of  medicine,  and  materia 
medica  the  questions  are  in  harmony  with  the  system  of  medi- 
cine selected  by  the  candidate.  The  examinations  are  oral  and 
written,  and  embrace  the  subjects  in  sec.  3  (below).  The  board  of 
'  See  p.  319,  note  2. 
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medical  examiners  makes  an  official  report  stating  the  average 
attained  by  each  candidate  in  each  branch,  the  general  average 
and  the  result  of  the  examination,  w^hether  successful  or  unsuc- 
cessful, to  the-  board  of  medical  supervisors,  embracing  all  ex- 
amination papers,  questions,  and  answ^ers;  all  such  examina- 
tion papers  are  kept  for  reference  and  inspection  for  five  years 
(i6.,  s.  7). 

Qualification. — All  persons  desiring  to  practise  medicine 
and  surgery  in  any  of  their  branches  shall  apply  to  the  board 
of  medical  supervisors  for  a  license.'     Applicants  shall  submit 


'  Practice  op  Medicine  —  Sur- 
gery.— Tlie  giving  of  advice  and 
external  application  of  liquid  to  the 
eyes  by  an  oculist  is  not  the  practice 
of  medicine,  but  rather  of  the  chir- 
urgicalart,  and,  if  an  offence,  should 
be  so  specified  in  the  indictment. 
U.  S.  V.  Williams,  5  Cr.  C.  C,  62 
(1836). 

Practice  of  Medicine— Branch- 
es OP  the  Art. — Where  it  was  con- 
tended that  the  act  (Act  of  Con- 
gress. 1819,  February  16th)  required 
a  license  only  to  practise  the  whole 
medical  art,  or  the  whole  surgical 
art,  and  did  not  apply  to  specialists 
in  particular  diseases,  or  with  re- 
spect to  particular  organs,  such  as 
aurists,  dentists,  oculists,  cuppers, 
bleeders,  etc. ,  it  was  held,  by  a  ma- 
jority, that  the  statute  was  applica- 
ble to  every  branch  of  medicine  and 
surgery  {ibid.). 

Practice  op  Medicine — Defini- 
tion —  Illustration.  — The  statute 
does  not  declare  what  specific  acts 
constitute  "  practising  medicine, " 
nor  what  it  is  to  "  publicly  profess 
to  do  so  "  ;  the  courts  are  to  deter- 
mine in  a  particular  case  whether 
the  facts  proved  bring  it  within  the 
terms  of  the  statute,  taking  these  in 
the  sense  in  which  tliey  are  com- 
monly understood.  Springer  v.  D. 
C.,23App.  d:  C.,59. 

A  person  who  professed  knowl- 
edge of  the  science  of  medicine,  pro- 
claimed himself  an  expert  in  the 
treatment  of  alcnliolism  and  ob- 
tained and  had  patients  in  the  city 
of  Washington,  and  diagnosed  their 
cases,  decided  upon  their  malady, 
and  who  prescribed  and  furnished 


the  remedies,  was  properly  con- 
victed under  the  act,  though  he 
employed  licensed  physicians  to 
take  immediate  charge  and  to  ad- 
minister the  remedies  and  to  exer- 
cise their  discretion  as  to  frequency 
of  doses  and  any  complication  that. 
might  ensue  (ibid.). 

He  could  lawfully  have  advertised 
himself  and  his  business  elsewhere, 
and  could  advertise  and  sell  his 
remedies  as  patent  medicines  are 
allowed  to  be  sold  in  the  District  ot 
Columbia,  provided  he  refrained 
from  making  diagnoses  and  pre- 
scribing medicines  (ibid. ) . 

Selling  his  compound  to  persona 
examined  by  him  and  pronounced 
by  him  fit  subjects  of  medical  treat- 
ment was  "practising  medicine" 
(ibid.). 

Evidence.  — On  a  prosecution  for 
practising  in  the  medical  art  and 
receiving  payment  for  services, 
without  first  having  obtained  a  li- 
cense (under  Act  of  Congress,  1819, 
February  16th) ,  the  court,  by  a  ma- 
jority, refused  to  compel  a  vifitness 
to  produce  eye-water,  prescribed  by 
the  defendant,  on  the  ground  that 
its  ingredients  were  immaterial. 
U.  S.  V.  Williams,  supra. 

Prosecution  by  Defunct  Medi- 
cal Society. — Where  a  defendant 
sought  to  show  that  the  prosecutor, 
a  chartered  medical  society,  had 
abandoned  its  charter,  and  sought 
to  file  an  information  in  the  case,  in 
the  nature  of  a  writ  of  QiU)  war- 
ranto, to  establish  this  defense,  his 
application  was  denied,  by  a  ma- 
jority of  the  court,  but  decided,  by 
a  majority,  that   defendant  could 
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to  examination  upon  anatomy,  physiology,  chemistry,  pathol- 
ogy, materia  medica  and  therapeutics,  hygiene,  histology, 
practice  of  medicine,  surgery,  obstetrics  and  gynecology,  dis- 
eases of  the  eye  and  ear,  medical  jurisprudence,  and  such  other 
branches  as  said  board  shall  deem  advisable.  Each  applicant 
is  certified  by  said  board  for  examination  to  the  board  of  med- 
ical examiners  whose  members  are  adherents  to  the  system  of 
medicine  which  the  applicant  desires  to  practise;  the  board 
shall  not  certify  for  examination  any  applicant  until  satis- 
factory proof  is  furnished  that  he  or  she  is  of  good  moral 
character  and  over  twenty-one  years  of  age,  nor  until  he  or  she 
has  presented  a  diploma  conferring  upon  him  or  her  the  degree 
of  doctor  of  medicine,  issued  by  some  medical  college  author- 
ized by  law  to  confer  such  degree.  Said  diploma,  if  issued 
prior  to  July  1st,  1898,  shall  be  accompanied  by  satisfactory  evi- 
dence that  the  applicant  has  studied  medicine  and  surgery  for 
not  less  than  three  years  prior  to  its  issue,  and  if  issued  subse- 
quent to  June  30th,  1898,  'shall  be  accompanied  by  satisfactory 
evidence  that  the  applicant  has  studied  medicine  and  surgery 
for  not  less  than  four  years  prior  to  the  issue  of  said  diploma. 
All  examinations  shall  be  both  theoretical  and  practical,  and  of 
sufficient  severity  to  test  a  candidate's  fitness  to  practise  medi- 
cine and  surgery  (2&.,  s.  .3).  Application  shall  be  made  to  the 
secretary  of  the  board  of  medical  supervisors  on  a  form  pre- 
scribed by  the  board,  accompanied  by  a  fee  of  $10.  Each 
application  shall  be  in  the  hands  of  the  secretary  not  less  than 
two  weeks  before  the  day  set  for  examination ;  any  application 
may  be  rejected  for  refusal  to  furnish  any  information  called 
for,  or  for  other  irregularity  (ib.,  s.  4).  (See  Appendix,  p.  685.) 
License. — If  in  the  opinion  of  a  majority  of  the  board  of 
medical  supervisors,  after  a  careful  examination  of  the  report  of 
the  board  of  medical  examiners,  the  applicant  has  fairly  and 

show  on  the  trial  that  the  charter  treats  disease,  is  not  sufflcient  proof 

was  vacated  (ibid.).  of  violation  of  this  law,  nor  is  the 

Evidence.— On  incompetency,  on  fact  of  registering  at  a  hotel  within 

the  ground  of  disqualifying  inter-  the  District  as  Dr.  ;  but  they 

efit,  of  testimony  of  member  of  pro-  are    both    admissible    as    evidence 

seciiting  medical  society,  see  ibid.  tending  to  show,  in  connection  with. 

(Under  s.  13)  Evidence. — A  cir-  other  evidence,   that  accused  held 

cular  stating  that  a  sanitarium  out-  himself  out  as  a  practitioner  in  the 

side  of  the  District,  in  Maryland,  of  District,  of  the  specialty  indicated 

which  the  accused  is  advertised  as  in  the  circular.     Springer  v.  D.  C. , 

president    and    general    manager,  23  App.  D.  C. ,  59. 
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successfully  passed  his  examination,  the  board  of  medical  super- 
visors issues  to  him  a  license  entitling  him  after  registration  to 
practise  medicine  and  surgery  in  the  District  of  Columbia  (ib., 
s.  8).  A  license  is  issued  free  of  cost  and  without  examination 
to  each  physician  registered  at  the  health  office  at  the  time  of 
the  passage  of  this  act  and  to  physicians  who  may  change  their 
residence  to  the  District  from  any  State  or  Territory  where 
medical  laws  and  medical  examining  boards  exist,  the  presenta- 
tion of  a  certificate  or  license  from  a  medical  examining  board, 
if  found  on  inquiry  to  be  true  and  genuine,  being  evidence  of 
the  right  to  registration  and  certification ;  provided  the  medi- 
cal laws  and  examining  boards  of  such  States  and  Territories 
grant  equal  rights  and  recognition  to  the  licentiates  of  the  board 
created  by  this  act.  Licenses  are  numbered  consecutively,  and 
the  secretary  of  the  board  of  medical  supervisors  keeps  a  regis- 
ter showing  the  number  of  each  license,  date  of  issue,  and  to 
whom  issued  (ib.,  s.  8).    (See  Appendix,  p.  685.) 

Midwifery. — The  board  of  medical  supervisors  is  required 
to  make,  subject  to  the  approval  of  the  commissioners  of  the 
District,  regulations  to  determine  the  qualifications  of  women 
desiring  to  commence  the  practice  of  midwifery,  and  to  issue 
licenses,  after  examination,  to  those  found  qualified.  No  fee 
shall  be  charged  to  applicants;  no  applicant  rejected  shall  be 
reexamined  within  one  year ;  a  license  shall  be  issued  free  of 
cost  and  without  examination  to  each  midwife  registered  at  the 
health  office  of  the  District  at  the  time  of  the  passage  of  this 
act  (ib.,  s.  9). 

Ebfusal,  Revocation.— The  board  of  medical  supervisors 
may,  by  a  vote  of  four  members,  refuse  or  revoke  a  license,  and 
may  cause  the  name  of  any  person  to  be  removed  from  the 
record  of  the  Supreme  Court  of  the  District  and  the  register  of 
the  health  office,  for  the  employment  of  fraud  or  deception  in 
passing  the  examinations,  chronic  inebriety,  the  practice  of 
criminal  abortion,  conviction  of  crime  involving  moral  turpi- 
tude, or  of  unprofessional  or  dishonorable  conduct ;  the  accused 
shall  be  furnished  with  a  copy  of  the  complaint  and  given  a 
hearing  before  the  board  in  person  or  by  attorney,  and  witnesses 
may  be  heard  for  and  in  behalf  of  the  accused  and  the  board; 
appeal  may  be  taken  to  the  Court  of  Appeals  of  the  District, 
whose  decision  is  final.     Said  board  may,  by  a  vote  of  iow 
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members,  issue,  without  examination,  a  new  license  restoring 
such  person  to  his  or  her  rights  and  privileges  within  two  years 
from  refusal  or  revocation  {ih.,  s.  10). 

Recokd. — A  license  shall  be  recorded  by  the  person  re- 
ceiving it,  in  the  office  of  the  clerk  of  the  District,  within  three 
months  from  its  date,  and  the  clerk  shall  certify  thereon  the  place 
and  date  of  record ;  after  such  record,  the  license  must  be  ex- 
hibited at  the  health  office,  and  the  licensee  must  there  register 
his  or  her  name  and  address.  When  a  license  is  revoked  the 
secretary  of  the  board  of  medical,  supervisors  reports  in  writing 
to  the  clerk  of  said  court  and  the  health  officer  of  the  District, 
who  cancel  the  registration  {ib.,  s.  11). 

Exceptions. — This  act  does  not  apply  to  commissioned  sur- 
geons of  the  United  States  army,  navy,  or  marine  hospital  ser- 
vice, nor  to  regularly  licensed  physicians  and  surgeons  in  actual 
consultation  from  other  States  and  Territories,  nor  to  regularly 
licensed  physicians  and  surgeons  actually  called  from  other 
States  and  Territories  to  attend  specified  cases  in  the  District, 
nor  to  the  treatment  of  any  case  of  actual  emergencj',  nor  to  the 
practice  of  massage,  or  the  so-called  Swedish  movement  cure, 
nor  to  the  use  of  ordinary  domestic  remedies  without  fee,  gift, 
or  consideration  of  any  kind  {ih.,  s.  13).  The  act  is  not  to 
conflict  with  the  act  for  the  regulation  of  the  practice  of  dentis- 
try, nor  to  interfere  with  graduates  of  standard  dental  colleges 
registered  under  said  act  in  the  exercise  of  their  profession,  to 
the  extent  and  within  the  limits  of  the  curriculum  of  such 
standard  dental  colleges  {ih.,  s.  15).' 

Offence. — Practising  medicine '  and  surgery  or  midwifery, 
or  publicly  professing  to  do  so,  without  license  and  registration, 
or  in  violation  of  this  act  or  the  rules  made  by  authority  here- 
under, or  after  cancellation  of  license  or  registration,  is  a  mis- 
demeanor {ib.,  s.  13).' 

'Seep.  316,  note.  years  past  there  had  not  in.  fact 
'  Under  a  former  law  (Act  of  Con-  been  a  medical  board  in  existence, 
gress,  1819,  February  16th,  incor-  Woodside  v.  Baldwin,  4  Cr.  C.  C, 
porating  Medical  Society  of  the  174  (1831) .  [The  briefs  in  this  case 
District  of  Columbia)  requiring  a  indicate  that  under  the  law  of  Mary- 
license  from  the  medical  board  of  land  a  license  to  practise  was  re- 
examiners  of  the  District,  as  a  con-  quired  as  early  as  Act  1798,  c.  105.] 
dition  of  practice  and  the  recovery  On  prosecution,  by  indictment,  un- 
of  fees,  a  physician  was  held  en-  der  similar  conditions,  see  U.  S.  v. 
titled  to  recover  for  his  services,  Williams,  5  Cr.  C.  C. ,  63. 
without  a  license,  where  for  several 
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Penalty. — Fine  of  from  $50  to  $500,  or  imprisonment  in 
jail  ten  to  ninety  days,  or  both  fine  and  imprisonment  {ib.,  s.  13). 

Fees. — To  secretary  of  board  of  medical  supervisors,  on 
application  for  license,  $10  {ib.,  s.  4). 

No  fee  for  license  from  those  licensed  as  existing  practition- 
ers in  the  District  at  the  time  of  the  passage  of  the  act,  nor 
from  physicians  coming  from  other  States  or  Territories  and 
licensed  as  such  (ib.,  s.  8). 

No  fee  from  midwives  for  license  (ib.,  s.  9). 

To  clerk  of  Supreme  Court-of  District,  for  recording  license, 
50  cents  (ib.,  s.  11).     (See  Appendix,  p.  686.) 

Florida.  ' 

Boards  of  Examiners.'— The  governor  appoints  a  board  of 
medical  examiners  for  each  judicial  circuit,  and  a  board  of 
homcBopathic  examiners  for  the  State  (Rev.  Stats.,  1891,  s.  801). 

The  circuit  board  is  composed  of  three  practising  physicians 
of  known  ability,  graduates  in  good  standing  of  a  medical  col- 
lege recognized  by  the  American  Medical  Association,  residents 
of  the  circuit;  the  homoeopathic  board  is  composed  of  three 
practising  homoeopathic  physicians  of  known  ability,  graduates 
in  good  standing  of  a  medical  college  recognized  by  the  Amer- 
ican Institute  of  Homoeopathy  (ib.,  s.  802). 

Qualification.— It  is  the  duty  of  the  board  of  examiners 
to  examine  thoroughly  every  applicant,  upon  the  production  of 
a  medical  diploma  from  a  recognized  college,  upon  anatomy, 
physiology,  surgery,  gynsecology,  therapeutics,  obstetrics,  and 
chemistry,  but  no  preference  is  given  to  any  school  of  medi- 
cine ;  and  it  is  the  duty  of  the  board  of  homoeopathic  medical 
examiners  to  examine  thoroughly  every  applicant,  upon  the 
production  of  his  diploma  from  a  college  recognized  by  the 
American  Institute  of  Homoeopath j',  on  anatomy,  physiologj', 
surgery,  gynaecology,  materia  medica,  therapeutics,  obstetrics, 
and  chemistry,  but  no  preference  is  given  to  any  school  of  medi- 
cine (Rev.  Stats.,  1891,  s.  806). 

When  the  board  is  satisfied  as  to  the  qualifications  of  the 
applicant,  they  grant  a  certificate  which  entitles  him  to  practise 
medicine  in  any  county,  when  recorded  (ib.,  s.  807).  Any  two 
members  of  the  board  may  grant  a  certificate.     Any  member 

may  grant  a  temporary  certificate,  upon  examination,  until  the 

'  See  Appendix,  p.  687. 
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next  regular  meeting,  at  which  time  the  temporary  certificate 
ceases  to  be  of  effect  (i6.,  s.  808).  Before  he  shall  be  entitled  to 
practise,  the  certificate  must  be  recorded  in  the  office  of  the  clerk 
of  the  circuit  court  of  the  county  in  ■which  he  may  reside  or  so- 
journ ;  and  the  clerk  must  certify  thereon,  under  official  seal,  the 
fact  and  date  of  the  record,  and  return  the  certificate  {ib.,  s.  809). 

A  practitioner  engaged  in  the  practice  of  medicine  in  any 
department  prior  to  May  31st,  1889,  upon  the  production  of  a 
diploma  from  a  medical  college  recognized  by  the  American 
Medical  Association,  is  granted  a  certificate,  without  further 
examination  and  without  charge  {ib.,  s.  811). 

A  person  who  has  practised  medicine  successfully  and  con- 
tinuously for  fifteen  years  in  the  State  of  Florida  and  is  of  good 
moral  character,  upon  proof  of  these  facts  to  the  board  of  med- 
ical examiners  of  the  judicial  circuit  where  the  applicant  re- 
sides, may  secure  an  examination  from  such  board,  in  any 
recognized  school  of  practice  which  he  may  elect,  and  if  found 
competent  the  said  board  shall  issue  a  certificate  to  such  appli- 
cant (Act  1899,  c.  4,697). 

Temporary  Certificate. — Any  member  of  the  several 
boards  of  medical  examiners  may  grant  a  temporary  certificate 
of  qualification  to  any  applicant  desiring  to  practise  medicine, 
upon  examination,  until  the  next  regular  meeting  of  the  board, 
provided  the  applicant  has  never  before  received  a  similar  cer- 
tificate from  any  member  of  the  several  boards.  All  temporary 
certificates  cease  to  be  of  force  at  the  regular  meeting  next  after 
the  granting  of  the  same  (Act  1897,  c.  4,540). 

Exceptions.— This  act  (Rev.  Stats.,  1891,  ss.  801-812)  is 
not  applicable  to  persons  who  have  complied  with  prior  laws, 
nor  to  females  practising  midwifery,  strictly  as  such.  No  other 
person  shall  practise  medicine  in  any  of  its  branches  or  depart- 
ments, without  having  obtained  and  recorded  a  certificate  (Rev. 
Stat.,  1891,  s.  812). 

Penalty. — Practising  as  a  physician  without  a  certificate 
is  punishable  by  imprisonment  not  exceeding  six  months,  or  a 
fine  not  exceeding  $200  {ib.,  a.  2,669). 

Fees.— To  clerk,  legal  fee  for  recording  {ib.,  a.  809). 

To  board,  $10  from  each  applicant  whether  certificate  granted 
or  not  {ib.,  a.  810).     (See  Appendix,  p.  688.) 

Applicant  under  sec.  811  pays  no  fee  to  board  {ib.,  a.  811). 
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Georgia.' 

Medical  Boards. — The  governor  appoints  three  separate 
boards  of  medical  examiners  of  five  members  each,  one  of  the 
regular  school  of  medicine,  one  of  the  eclectic  school  of  medicine, 
one  of  the  homoeopathic  school  of  medicine,  men  learned  in 
medicine  and  surgery,  of  good  moral  and  professional  character, 
graduates  of  reputable  medical  colleges,  but  not  members  of  the 
faculty  of  any  medical  college,  each  board  wholly  independent 
of  and  separate  from  the  other  two  in  the  performance  of  their 
duty  (Rev.  Code,  1895,  s.  1482).  Meetings  are  held  on  or  just 
before  graduation  day  of  each  medical  college  chartered  in  the 
State,  after  consultation  with  the  college  faculty,  to  suit  a  ma- 
jority of  the  students  graduating  from  said  college,  the  other  on 
the  second  Tuesday  of  October,  each  in  such  city  as  each  board, 
determines;  special  meetings  may  also  be  held.  Each  board 
examines  and  passes  on  the  qualifications  of  applicants  fOr  the 
practice  of  medicine  {ih.,  s.  1,485). 

Examinations. — Each  board  at  any  meeting  must  examine 
only  persons  applying,  who  are  graduates  of  an  incorporated 
medical  college,  school,  or  university,  that  requires  not  less  than 
three  full  courses  of  study  of  six  months  each  ;  but  any  person 
now  matriculated  {i.e.,  Act  1894,  p.  87)  as  a  student  of  medi- 
cine at  any  medical  college,  after  graduation,  and  any  person 
from  another  State,  who  graduated  prior  to  April  1st,  1895,  at  a 
lawfully  chartered  medical  college  requiring  only  two  courses 
of  study,  shall  be  eligible  for  examination  and  license.  The  ap- 
plicant for  examination  shall  hold  a  lawfully  conferred  diploma 
from  an  incorporated  medical  college  which  conforms  to  the 
system  of  practice  represented  by  the  board  to  which  the  appli- 
cation shall  be  made,  unless  he  desires  to  practise  a  different  sys- 
tem."    No  applicant  rejected  by  one  board  shall  be  examined  or 

'On  history  and  policy  of  early  ^  Proof  of  Diploma. — Under  for- 

legislation  in  the  State  respecting  mer  act  (1854)  TieW,  that  physician 

licensing    of    physicians  (particu-  suing  for  services,  and  alleging  a 

larly  Thompsonian  or  Botaiiic  phy-  diploma  from  a  medical  college  (of 

sicians),   see   Newsom  v.   Lindsey,  another  State),  must  prove  that  the 

31  Ga.,  365  (1857) ;  see  also  Maddox  diploma  offered  veas  given  by  a  col- 

V.  Bos  well,  30  Ga.,   38   (1860).     On  lege  existing  at  the  time,  and  the 

the    former  rights  and    powers    of  charter  or  act  of  incorporation  must 

The  Georgia    Medical  Society,  see  be  produced  for  that  purpose ;  that 

State  V.   The  Georgia  Medical  So-  the  legal  existence  of  a  body  corpor- 

ciety ,  38  Ga. ,  608  (1869) .  ate  of  anotlier  State  can  not  be  rec- 
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licensed  by  either  of  the  others.  If  an  applicant  desires  to  prac- 
tise a  system  not  represented  by  any  established  board  he  may 
elect  which  of  the  boards  he  will  appear  before  for  examination. 
When  the  applicant  passes  an  examination  satisfactory  as  to 
proficiency  before  the  board  in  session,  the  president  thereof 
grants  a  certificate  to  that  effect.  If  the  applicant  fails  to  pass 
a  satisfactory  examination,  he  shall  not  be  permitted  further  ex- 
amination within  the  next  three  months.  If  in  the  opinion  of 
the  president  of  the  board,  the  applicant  has  been  prevented 
by  good  cause  from  appearing  before  said  board,  the  president 
and  two  members  shall  examine  the  applicant,  and  may  grant 
him  a  certificate  with  the  same  force  and  effect  as  though 
granted  by  the  full  board,  until  the  next  regular  meeting  of  the 
board,  when,  if  the  applicant  fails  to  appear  for  examination, 
the  said  certificate  shall  be  void  {ib.,  s.  1,486).' 

Licensees  of  Othee  State  Boards — License  op  For-  ' 
MER  Practitioners  Desiring  to  Locate  Outside  of  the 
State. — After  the  passage  of  this  act  (August  13th,  1904),  the 
board  of  medical  examiners  of  Georgia  may,  on  receipt  of  a 
license  fee  of  $10,  without  examination,  indorse  Ucenses  issued 
by  other  State  boards  having  an  egual  standard  and  require- 
ments with  the  Georgia  board;  provided  such  other  boards 
accord  to  the  licensees  of  the  Georgia  board  the  same  courtesy; 
and  said  other  board  licenses,  when  indorsed,  entitle  the  holder 
to  register  in  this  State,  and  to  all  the  rights  and  privileges 
thereby  granted ;  provided,  further,  that  all  physicians  in  regu- 
lar standing  who  graduated  before,  the  act  creating  the  State 
examining  boards  be  granted  license  without  examination  or 
payment  of  fees,  who  desire  to  locate  outside  of  this  State.  All 
laws  and  parts  of  laws  in  conflict  with  this  act  are  repealed 
(Act  1904,  c.  593). 

Eecording  Certificate. — Before  practising  medicine  or 

ognized  here  without  proof.    Hun-  nor  of  the  charter  of  the  college, 

ter«.  Blount,  27  Ga.,  76  (1859).  was    not    admissible    In  evidence. 

In  an  action  by  a  physician  for  Parkerson  Adm.  v.  Burke,  59  Ga. , 

his  services,  the  defence  was  that  100  (1877). 

plaintiff  was  not  a  licensed  physi-  '  On  right  of  holder  of  temporary 

cian,  nor  a  graduate  from  a  Georgia  license  from  a  member  of  a  board 

medical  college,  and  not  entitled  by  under  former  law  to  recover  for  his 

law  to  collect  his  accounts  ;   held,  services,  where  he  had  not  been  re- 

that  a  diploma    purporting  to   be  fused  a  license  by  the  Board,  see 

from  a  New  Orleans  college,  with  no  Wragg  v.  Strickland,   36  Ga.,   559 

proof  of  its  signature  or  execution,  (1867) . 
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surgery,  the  holder  of  a  certificate  from  a  board  or  a  committee 
of  a  board  must  cause  it  to  be  recorded  in  the  office  of  the  clerk 
of  the  Superior  Court  of  the  county  in  which  he  resides.'  If  he 
does  not  reside  in  the  State  he  shall  cause  it  to  be  recorded  in 
any  count}'  in  the  State  in  which  he  offers  to  practise  (Rev. 
Code  1895,  s.  1,488). 

Qualification.'' — [No  person  is  to  practise  medicine,  unless 
he  was  theretofore  legally  authorized,  or  is  hereafter  authorized 
by  a  diploma  from  an  incorporated  medical  college,  medical 
'school  or  university,  °  or  has  after  attending  one  or  more  full 
terms  at  a  regularly  chartered  medical  college,  been  in  active 
practice  of  medicine  since  the  year  1866,'  or  was  by  law  author- 
ized to  practise  medicine  in  1866,  or  shaU  have  been  licensed 
by  the  medical  board  (Eev.  Code,  1895,  s.  1,477).]  No  person 
is  to  commence  to  practise  after  January  1st,  1895,  without  com- 


'  Registration  —  Recovery  for 
Services. — Where  a  physician  sued 
for  his  services,  and  had  previously 
applied  to  the  clerk'of  the  court  to 
be  registered,  but  the  clerk  at  the 
time  of  the  application  had  no  book 
for  the  purpose,  and  it  appeared 
that  the  physician  subsequently 
registered,  and  as  soon  as  he  could 
by  mandamus  have  compelled  the 
clerk  to  furnish  the  book  ;  held  that 
he  could  recover  from  the  patient, 
notveithstanding  he  was  not  regis- 
tered at  the  time  of  the  services, 
the  court  indicating  that  patients 
were  not  to  be  deprived  of  the 
services  of  a  physician,  nor  the 
physician  of  his  right  to  practise 
and  recover  for  his  services,  because 
the  clerk  neglected  to  comply  with 
the  law,  where  the  physician  had 
done  his  best  to  comply.  Parish  v. 
Foss,  75  Ga. ,  439  (1885). 

Physician's  Remedy  against 
Clerk  of  Court.— Where  the  clerk 
fails  to  keep  a  book  for  registry,  and 
on  that  account  fails  or  refuses  to 
register  an  applicant,  the  physician 
is  entitled  to  a  mandamus  to  compel 
the  clerk  to  furnish  the  book  (ib.) . 

Municipal  License.  —  A  physi- 
cian licensed  by  the  State  cannot 
be  required  by  a  municipality  to 
take  out  a  license.  The  city  might 
tax  the  exercise  of  the  profession, 
but  could  not  levy  its  tax  by  requir- 


ing the  physician  to  take  out  a 
license.  Mayor,  etc.,  of  Savannah 
V.  Charlton,  36  Ga.,  460. 

^  The  Act  of  1894,  pp.  85-89  (No. 
31),  s.  11,  establishing  boards  of 
medical  examiners,  repealed  all 
laws  and  parts  of  laws  in  con- 
flict with  its  provisions.  In  the 
revision  of  1895  this  act  is  found 
in  sections  1,482-1,491  inclusive, 
it  seems  to  have  superseded  all 
inconsistent  provisions  of  other 
laws,  at  least  after  January  1st, 
1895,  but  nevertheless  in  the  revi- 
sion of  1895,  the  prior  law  is  still 
found  in  sections  1,477-1481  inclu- 
sive. Some  of  its  provisions  seem 
inconsistent  with  sections  1,482- 
1491,  others  seem  harmonious  and 
not  in  conflict.  We  have  given 
all  provisions  substantially  as  they 
are  found,  but  it  would  seem  that 
where  sections  1,477-1,481  in  any 
respect  conflict  with  sections  1,483- 
1,491,  the  latter  control.  The  pro- 
visions which  seem  to  have  been 
superseded  are  enclosed  above  in 
brackets,  thus  [        ] . 

^  See  infra,  title  Offence. 

*  Exception. — The  exception  in 
the  law  as  it  existed  in  1874  in  favor 
of  physicians  in  practice  from  1863, 
applied  only  to  physicians  in  prac- 
tice in  Georgia,  and  not  in  another 
state.  Parkerson  Admr.  v.  Burke, 
59  Ga.,  100  (1877). 
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plying  with  Art.  2  of  chap.  4,  Eev.  Code,  1895,  entitled  "  Medi- 
cal Board  "  (ib.,  s.  1,489).' 

Depiii'ITION." — [To  "practise  medicine"  means  to  suggest, 
recommend,  prescribe,  or  direct,  for  the  use  of  any  person,  any 
drug,  medicine,  appliance,  apparatus,  or  other  agency,  whether 
material  or  not  material,  for  the  cure,  relief,  or  palliation  of 
any  ailment  or  disease  of  mind  or  body,  or  for  the  cure  or  relief 
of  any  wound,  fracture,  or  other  bodily  injury,  or  any  deform- 
ity, after  having  received  or  with  the  intent  of  receiving  there- 
for, either  directly  or  indirectly,  any  bonus,  gift,  or  compensa- 
tion' {ib.,  s.  1,478).]  To  practise  medicine  or  surgery  within 
meaning  of  the  article  entitled  "  Medical  Board  "  is  to  prescribe 
for  the  sick,  or  those  in  need  of  medicine  or  surgical  aid,  and 
to  charge  or  receive  therefor  money,  or  other  compensation  or 
consideration,  directly  or  indirectly.*     But  midwives  and  nurses 

patient  by  him,  and  which  was  the 
means  by  and  with  which  he  ap- 
plied his  prescriptions  and  rendered 
his  services,  the  court  holding  that 
the  law  contemplated  that  he  should 
not  be  permitted  to  enforce  any 
obligation,  express  or  implied,  which 
springs  out  of  the  illegal  exer- 
cise of  the  profession.  The  court 
refused  to  say  but  what  any  citizen 
might  gratuitously  practise  medi- 
cine, but  there  is  no  reason  why  the 
practice  of  hydropathy  should  not 
upon  judicious  terms  be  under  the 
sanction  and  protection  of  the  law. 
Coyle  V.  Campbell,  10  Ga.,  570. 

On  suflBciency  of  petition  of  cer- 
tiorari to  bring  up  for  review  ques- 
tions upon  the  right  of  a  licensed 
apothecary  to  charge  for  visits,  pre- 
scriptions, and  medicine,  see  Mc- 
Cardle  v.  Fogarty,  41  Ga. ,  626. 

On  necessity  of  license  under 
former  law  (Act  1839)  to  entitle 
physician  to  recover  for  his  services, 
see  Bower  v.  Smith,  8  Ga.,  74. 

2  See  p.  234,  n.  3. 

'  Practice.  — It  is  too  late  after 
plea  to  merits  to  object  that  it  is 
not  averred  in  the  declaration  nor 
proven  that  physician  suing  for_  his 
services  was  a  licensed  physician. 
Durand  ■;;.  Grimes,  18  Ga.,  693 
(1855) . 

■*  Physician.  — Under  a  former  law 
requiring  one  of  the  commissioners 
on  an  inquisition  in  lunacy  to  be  a 


'  Under  a  former  act  (1825,  as  re- 
enacted  1847),  it  was  held  that  all 
contracts  founded  on  services  ren- 
dered as  a  physician  or  surgeon  by 
a  person  not  licensed,  in  prescribing 
for  the  cure  of  diseases  were  void ; 
that  services  rendered  as  a  hydro- 
pathic practitioner  for  disease  were 
within  the  prohibition  of  the  act; 
that  in  prescribing  water,  or  any- 
thing else,  or  any  mode  of  treat- 
ment for  disease,  the  practitioner 
assumed  to  be  a  physician ;  and  it 
,  makes  no  difference  whether  he  be 
an  ignorant  pretender  or  as  learned  as 
Oalen,  in  either  case  he  is  prohibited 
from  collecting  his  account  by  law. 
And  where  the  law  exempted  the 
holder  of  a  diploma  from  a  medical 
college  from  examination,  it  did 
not  exempt  him  from  taking  oht  a 
license,  and  it  was  doubtful  whether 
such  holder,  unlicensed,  could  re- 
cover for  his  services.  It  could  not 
be  pretended  that  because  the  prac- 
titioner's physic  was  pure  water 
and  his  treatment  swathing  and 
friction,  that  he  was  not  therefore 
one  who,  as  a  physician,  prescribed 
for  the  cure  of  disease ;  he  was  as 
obnoxious  to  the  law  as  if  he  pre- 
scribed calomel  and  jalap,  or  steam 
and  No.  6,  or  homoeopathic  infinites- 
imals, or  phlebotomy  and  hot  water. 
And  in  this  case  he  was  not  even 
permitted  to  recover  the  value  of  an 
outfit  of  linen,  etc.,  furnished  to  the 
15 
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are  not  regarded  as  practising  medicine  or  surgery  (ib.,  s. 
1,490). 

Registration," — [Every  person  lawfully  engaged  in  prac- 
tice must  register,  before  commencing  to  practise,  in  the  oflSce  of 
the  clerk  of  the  Superior  Court  of  the  county  wherein  he  resides 
and  is  practising,  or  intends  to  commence  the  practice  of  medi- 
cine, his  name,  residence,  and  place  of  birth,  together  with  his 
authority ;  he  shall  subscribe  or  verify,  by  oath  or  affirmation, 
before  a  person  duly  qualified  to  administer  oaths  under  the 
laws  of  this  State,  an  affidavit  containing  such  facts,  and 
whether  such  authority  is  by  diploma  or  license,  and  the  date 
of  the  same,  and  by  whom  granted,  which  shall  be  exhibited  to 
the  county  clerk,  before  the  applicant  is  allowed  to  register  (i6., 
s.  1,479).] 

Eemoval.' — [A  registered  physician  changing  his  residence 
from  county  to  county  must  register  in  the  clerk's  office  of  the 
county  to  which  he  removes  and  wherein  he  intends  to  reside 
and  to  practise  medicine  (ib.,  s.  1,480).] 

Offence. — Failing  to  register  or  practising  medicine  or 
surgery  in  violation  of  the  Civil  Code  is  a  misdemeanor  (Penal 
Code,  1895,  s.  485,  Rev.  Code,  1895,  s.  1,491).'  The  faculty  or 
officers  of  a  medical  college,  granting  or  issuing  a  diploma  to 
any  student  of  medicine  or  other  person,  unless  he  shall  have 
attended  two  or  more  full  courses  of  study  in  some  regularly 
chartered  medical  college  in  good  standing,  and  shall  have 
passed  a  creditable  examination  by  the  faculty  or  professors  of 
said  college  on  all  the  branches  usually  taught  in  medical  col- 
leges, shall  be  punished  as  for  a  misdemeanor.  A  medical  col- 
lege is  not  prevented  from  graduating  a  student  who  has  taken 
two  courses  of  lectures,  if  he  was  not  absent  more  than  one- 
fourth  of  the  term  or  course  {ib.,  s.  486). 

Penalty.'— Not  to  exceed  $1,000,  imprisonment  not  to  ex- 
ceed six  months,  to  work  in  the  chain  gang  on  the  public  works, 

physician,  oneof  the  commissioners  by  the  laws  of  Georgia,  viz.,  those 

was  a  practitioner  of  medicine,  hold-  licensed  under  the  law  of  Georgia, 

ing  a  diploma  from  the  Jefferson  and  an   inquisition  on  which  no 

Medical    College   of  Philadelphia,  such  physician  sat  was  properlydis- 

but  had  not  been  licensed  by  "the  missed.    Norwoods.  Hardy,  17 Ga., 

Board  of  Physicians  of  this  State  "  595. 

(under  law  then  in  force.  Law  1825,  '  See  p.  224,  n.  2. 

1839,  1847),  held  that  the  law  con-  ^Seep.  225,  n.  1. 
teraplated  a  physician  who  was  such 
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or  on  such  other  public  works  as  the  county  authorities  may 
employ  the, chain  gang,  not  to  exceed  twelve  months;  any  one 
or  more  of  these  punishments  in  the  discretion  of  the  judge 
(Penal  Code,  1895,  s.  1,039,  Act  1895,  No.  17,  pp.  63,  64,  s.  II.). 
No  compensation  for  services  rendered  (Rev.  Code,  1895,  s. 
1,491).''"'' 

Exceptions.'' — Persons  lawfully  engaged  in  the  practice  of 
medicine  or  surgery  in  the  State  of  Georgia  on  January  1st,  1895 
Hb.,  s.  1489)."'°  Commissioned  medical  officers  {ib.,  ss.  1,481, 
1,489),  or  contract  surgeons  {ib.,  s.  1,489)  of  the  United  States 
army  or  navy,  or  United  States  marine  hospital  service,  in  per- 
formance of  their  duty  as  such  {ib.,  s.  1,489),  and  physicians  or 
surgeons  residing  in  any  State  or  Territory  of  the  United  States, 
or  in  the  District  of  Columbia,  who  may  be  bona  fide  called  in 
consultation  in  a  special  case  with  a  legally  qualified  physician 
or  surgeon  residing  in  this  State  {ib.,  s.  1,489).  Anon-resident 
physician  or  surgeon  called  in  consultation  in  a  special  case 
shall  not  be  permitted  to  engage  in  continuous  practice  or  con- 
sultation in  connection  with  any  resident  physician  or  surgeon 
under  any  form  of  agreement  or  contract,  direct  or  indirect  {ib. , 
s.  1,489).  [Legally  qualified  dentists  in  the  practice  of  their 
profession,  and  women  practising  only  midwifery,  are  not  af- 
fected {ib.,  s.  1,481).] 

Fees. — [To  county  clerk,  fifty  cents  for  each  registration 
{ib.,  8.  1,479).]  For  recording  a  certificate,  same  as  for  re- 
cording a  deed  {ib.,  s.  1,488).  To  medical  board  before  ex- 
amination, $10  {ib.,  s.  1,486).  No  fee  for  subsequent  examina- 
tion {ib.).  To  board,  for  license  fee  for  indorsement  of  license 
of.other  State  board,  $10  (Act  1904,  c.  593).  No  fee  for  license 
to  person  who  desires  to  locate  outside  of  State  under  terms  of 
Act  1904,  c.  593,  s.  1  (Act  1904,  c.  593,  s.  1). 

License  Tax. — [On  practitioners  of  physic,  $5  per  annum 
(Rev.  Code,  1882,  s.  809).]  The  medical  law  (c.  4,  art.  2,  Rev. 
Code,  1895)  does  not  a£Eect  or  change  in  any  way  laws  in  ref- 
erence to  license  tax  to  be  paid  by  physicians  and  surgeons 

'  See  p.  324,  n.  1.  duly  registered  prior  to  1895  in  com- 

^  See  p.  335,  n.  3.  pliance    with   the    Civil    Code,    s. 

-'Seep.  325,  n.  1.  1,479,   is  prima  facie  evidence  of 

*  See  p.  324,  n.  3.  his    right    to    practise    medicine. 

'Evn>ENCE.— Certificate  of  clerk  Trentham  v.  Waldrop,  119  Ga.,  153 

of  Superior  Court  of  county  of  phy-  (1903) . 

sician's  residence,  showing  that  he  *Seep.  334,  n.  4. 
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(Eev.  Code,  1895,  s.  1,486).  It  is  unlawful  to  practise  medi- 
cine and  charge  for  the  same  without  paying  said  special  tax 
(Act  1896,  p.  37,  Van  Epps'  Supplement  to  the  Code,  1901,  s. 
6,047).  To  practise  medicine  and  charge  for  the  same  after  re- 
turn of  nulla  hona  on  execution  issued  by  tax  collector  of  any 
county,  is  a  misdemeanor,  punishable  as  prescribed  in  s.  1,039, 
vol.  iii..  Code  1895  (ib.,  s.  6,048).  Misdemeanors  are  punish- 
able by  fine  not  to  exceed  $1,000,  imprisonment  not  to  exceed 
six  months,  or  work  in  the  chain  gang  not  to  exceed  twelve 
months,  or  any  one  or  more  of  these  punishments  in  the  discre- 
tion of  the  judge  (vol.  iii..  Code  1895,  s.  1,039)  ;  after  return  of 
nulla  hona  on  such  execution,  the  person  in  default  shall  not  be 
allowed  or  entitled  to  have  or  collect  any  fees  or  charges  for 
his  services  rendered  thereafter,  until  he  shall  pay  said  tax  in 
full  with  interest  and  costs  (Van  Epps'  Supplement  to  Code, 
1901,  s.  6,049,  Act  1896,  p.  37).  Confederate  soldiers  on  the 
indigent  pension  roll,  and  otherwise  entitled  under  the  laws  of 
the  State  to  practise,  are  not  subject  to  this  tax  (Van  Epps' 
Supplement,  s.  6,050,  Act  1899,  p.  99). 

Hawaii.* 

*See  Appendix,  pp.  688  and  707. 

The  Law  in  Hawaii. — The  laws  of  Hawaii  not  inconsistent 
with  the  Constitution  or  laws  of  the  United  States  or  the  provi- 
sions of  the  "  act  to  provide  a  government  for  the  Territory  of 
Hawaii"  (i.e.,  this  act),  shall  continue  in  force,  subject  to  re- 
peal or  amendment  by  the  legislature  of  Hawaii  or  the  Congress 
of  the  United  States  (Act  of  Congress,  1900,  c.  339,  s.  6). 

The  laws  of  Hawaii  relative  to  the  judicial  department,  includ- 
ing civil  and  criminal  procedure,  except  as  amended  by  this 
act,  are  continued  in  force,  subject  to  modification  by  Congress 
or  the  legislature  {ih.,  s.  83). 

[There  shall  be  a  teeasueee,  '  who  shall  have  the  powers  and 

'  The  power  of  appointment  was  power  to  revoke  licenses  granted  by 

given  to  the  governor,  with  the  ad-  a  former  treasurer  upon  the  recom- 

vice  and  consent  of  the  Senate,  by  mendation  of  the  board  of  health, 

the  Organic  Act  (Act  of  Congress,  acting  upon  the  report  of  a  board  of 

1900,  c.  339,  s.  80) ;  the  office  of  Min-  medical  examiners  appointed  by  the 

ister  of  the  Interior  was  abolished  treasurer  instead  of  by  the  governor. 

(ib. ,  3.  8) ;  and  to  the  treasurer  were  The  board  of  medical  examiners  were 

given  the  powers  and  duties  which  de  facto  officers  and  their  acts  could 

relate  to  liceiTses  (ib.,   s.  73).    The  not    thus   be  collaterally  attacked, 

treasurer,  nevertheless,  had  not  the  There  was  considerable  color  of  law 
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duties  of  the  Minister  of  the  Interior  which  relate  to  licenses  under 
the  laws  of  Hawaii  (ib.,  s.  72).]  ' 

Until  the  legislature  of  Hawaii  shall  otherwise  provide,  the 
laws  of  Hawaii  heretofore  in  force  concerning  the  several  courts 
and  their  jurisdiction  and  procedure  shall  continue  in  force  ex- 
cept as  herein  otherwise  provided  (ib.,  s.  81). 

All  offences  which  were  punishable  as  offences  against  the 
republic  of  Hawaii  shall  be  punishable  as  offences  against  the 
government  of  the  Territory  of  Hawaii,  unless  such  statute  is  in- 
consistent with  this  act  or  shall  be  repealed  or  changed  by  law 
(ib.,  s.  10). 

Board  op  Medical  Examinees. — ['  The  Minister  of  the  In  te- 
nor]'' is  to  appoint  a  board  of  medical  examiners  to  examine  all 
applicants  for  license  to  practise  medicine  or  surgery  and  report 
the  result  to  the  board  of  health.  Such  board  of  medical  exam- 
iners consists  of  three  persons,  licensed  physicians  or  surgeons 
under  the  laws  of  the  [republic]  (Law,  1896,  c.  60;  Ballou's 
Penal  Laws,  Hawaii,  1897,  s.  830). 

Qualification. — No  person  shall  practise  medicine  or  sur- 
gery as  a  profession  gratuitously  or  for  pay,  or  shall  offer  to  so 
practise,  or  shall  advertise  or  announce  himself,  either  publicly 
or  privately,  as  prepared  or  qualified  to  so  practise,  without 
having  first  obtained  from  the  ['  Minister  of  the  Interior]  under 
seal  of  his  department,  a  license.'  Such  license  shall  only  be 
granted  upon  the  written  recommendation  of  the  board  of  health.'^ 
Licenses  granted  by  the  Minister  of  the  Interior  upon  the  recom- 
mendation of  the  board  of  health,  in  force  at  the  time  of  the  pas- 
sage of  this  act  (1896,  Act  60),  shall  remain  in  force  subject  to 
its  provisions  (i6.,  s.  827). 

for  appointments  by  the   treasurer,  ^  See  note,  p.  228. 

but  the  Court  did  not  determine  the  ^  Under  the  law  of  July  1st,  1870 

validity  of  the  appointment.     Nino  (which  differed  in  its    phraseology 

Miyai). Treasurer,  15 Haw., 273(1903).  from  the  present   law),   the   practi- 

'  The  legislature   of  Hawaii    (Act  tioner  must  first  secure  both  a  certifl- 

1903,  c.  61,  s.  365)  has  devolved  the  cate  of  approval  from  the  board  of 

duties  of  the  Minister  of  the  Interior  health  and  a  license  from  the  Minister 

under  the  medical  laws  upon  the  Sec-  of  the  Interior ;  and  the  license  alone 

retwry  of  tlie  Territory.    It  would  seem  or  the   certificate  alone  was  insufla- 

that  the  legislature  had  this  power  cient  to  authorize  practice;    and  a 

under  ss.  69  and  72  of  the  Act  of  practitioner,  having  a  license,  but  not 

Congress,  and  that  therefore  the  du-  the  certificate  of  the  board  of  health, 

ties  under  the  medical  law  devolved  was  not  entitled  to  recover  for  his 

by  the  Act  of  Congress   upon  the  services  or  medicines- administered  or 

Treasurer  now  rest  upon  the  Secre-  furnished   by  him  in    his    practice, 

tary  of  the  Territory.  See  Ping  Ying  v.  Parke,  4  Haw.,  1. 
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Definitiox. — The  practice  of  medicine  includes  the  use  of 
drugs  and  medicines,  water,  electricity,  hypnotism,  or  any  means 
or  method,  or  any  agent,  either  tangible  or  intangible,  for  the 
treatment  of  disease  in  the  human  subject ;  but  no  person  is  for- 
bidden from  the  practice  of  any  method  or  the  application  of  any 
remedial  agent  or  measure  under  the  direction  or  with  the  ap- 
proval of  a  licensed  physician  {ib.,  s.  828). 

Examination. — No  person  shall  be  recommended  by  the 
board  of  health  for  a  license  except  on  the  written  repx)rt  of  a 
board  of  medical  examiners,  setting  forth  that  the  applicant  has 
been  duly  examined  and  found  to  be  possessed  of  the  necessary- 
qualifications  {ib.,  s.  829). 

Ebvocation. — Licenses  under  this  or  previous  act  maybe- 
revoked  by  [the  Minister  of  Interior  '■  °]  for  professional  miscon- 
duct, gross  carelessness,  or  manifest  incapacity,  proven  to  the 
satisfaction  of  the  board  of  health  and  by  that  body  reported 
to  the  [minister '] ,  who  shall  immediately  notify  the  holder,  of 
revocation  in  writing  (ib.,  s.  8.33).  The  accused  shall  be  noti- 
fied in  writing  of  the  charge  and  of  the  time  and  place  of  hear- 
ing, and  may  present  evidence  and  be  heard  (ib.,  s.  834). 

Offence. — To  practise  medicine  or  surgery  or  offer  or  at- 
tempt to  so  practise,  or  to  advertise  or  announce  one's  self,  pub- 
licly or  privately,  as  prepared  or  qualified  to  so  practise,  con- 
trary to  s.  827,  is  a  misdemeanor  (jib.,  s.  832). 

Penalty.— Fine  not  more  than  $250  (ib.,  s.  832).' 

A  person  attempting  to  cure  another  by  sorcery,  witchcraft, 
anaana,  hoopiopio,  hoounauna,  hoomanamana,  or  other  supersti- 
tious or  deceitful  methods,  on  conviction  before  a  district  magis- 
trate shall  be  fined  not  less  than  $100  nor  more  than  $200,  or  be 
imprisoned  at  hard  labor  not  to  exceed  six  months  (ib.,  s.  836). 

Fee. — To  the  [Minister  of  the  Interior ']  $10  before  examina- 
tion (ib.,  s.  831).  To  be  paid  into  the  treasury  of  the  Territory 
(Act  1903,  c.  61,  s.  366).' 

Secretaey  op  the  Tekkitoey. — The  duties  formerly  re- 
quired by  the  laws  relative  to  licensing  the  practice  of  medicine 

'  See  p.  339,  n.  1.  medicines  by  an  unauthorized  practi- 

'  See  note,  p.  328.  tioner.  Ping  Ying«.  Parke,  4Haw.,l. 

/Tlie  penalty  is  intended  to  pro-  *  Tlie  former  act  (July  1st,  1870) 

hibit  the  transaction,  therefore  there      was  held  not  to  be  a  revenue  statute, 

can  be  no  recovery  for  services  or      there  being  no  charge  for  certificate 

and  license  (ib.). 
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and  surgery  to  be  performed  by  the  Minister  of  the  Interior  are 
now  devolved  upon  the  secretary  of  the  Territory  (Act  1903,  c. 
61,  s.  365).  Otherwise  the  said  law  remains  in  full  force  and 
effect  (i&.,  s.  364).' 

Idaho. 

State  Board  of  Medical  Examinees. — Appointed  by  the 
governor,  consists  of  six  members,  a  majority  of  whom  shall 
never  be  appointed  from  nor  represent  any  one  school  of  medi- 
cine, and  not  less  than  three  schools  shall  be  at  all  times  repre- 
sented on  said  boards,  all  graduates  of  reputable  medical  colleges 
or  universities,  in  good  standing,  and  learned  and  skilled  in  the 
theory  and  practice  of  medicine  and  surgery,  and  of  good  moral 
repute.  After  the  organization  of  the  board,  no  person  shall  be 
appointed  on  it  who  is  not  in  possession  of  a  license  to  practise 
medicine  and  surgery  in  this  State  (Pol.  Code  1901,  s.  566). 
The  board  has  authority  to  prescribe  and  establish  all  needful 
rules,  regulations,  and  by-laws,  not  inconsistent  with  the  laws  of 
the  State  or  the  United  States,  to  carry  this  law  into  effect  (ib., 
s.  567).  Any  member  of  the  board  has  authority  to  administer 
oaths ;  the  board  has  authority  to  take  testimony  whenever  it  is 
necessary  upon  any  subject  relating  to  its  oificial  acts  or  duties 
(ib.,  s.  568).  The  board  holds  regular  meetings  on  the  first  Tues- 
day of  April  and  October,  at  the  capital  or  other  places  designated 
by  the  board ;  special  meetings  may  also  be  held.  The  board 
shall  keep  a  special  register  containing  the  names  and  addresses 
of  all  applicants  for  license,  together  with  the  data  required  to 
be  furnished  on  the  application,  and  whether  the  applicant 
received  license  or  was  rejected,  and,  if  rejected,  the  reasons. 
The  register  is  prima  fade  evidence  of  all  matters  therein  re- 
corded and  is  a  public  record  (ib. ).  Public  records  are  at  all 
times  during  office  hours  open  to  the  inspection  of  any  citizen 
(ib.,  s.  338). 

The  board  is  required  to  investigate  all  complaints  of  non- 
compliance with  or  violations  of  this  law  and  to  bring  all  such 
cases  to  the  notice  of  the  proper  prosecuting  officers  (ib.,  s.  578). 

License  to  Foemee  Peactitionees. — All  persons,  except 
as  below,  who  were  legally  engaged  in  practice  within  the  State 
under  the  medical  act  of  1887,  at  the  time  of  the  passage  of  this 

'  See  p.  239,  n.  1. 
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act  (March  3d,  1899),  were  entitled  to  be  licensed  without  ex- 
amination on  application  to  the  State  board  of  medical  exam- 
iners, within  six  months  from  the  taking  effect  of  the  act. 
Persons  who  received  license  under  law  of  1897  were  simply  re- 
quired to  transmit  such  license.  Upon  fulfilment  of  these  re- 
quirements the  board  was  required  to  issue  a  license;  persons 
who  failed  to  avail  themselves  of  this  section  are  subject  to  sec. 
6  (Act  1899,  p.  346,  s.  5)." 

Qualification.^ — Every  person,  except  as  below,  desiring 
to  commence  the  practice  of  medicine  or  surgery  or  either  of 
Ihem,  shall,  prior  to  commencing,  make  written  application  to 
the  State  board  of  medical  examiners,  upon  blanks  furnished  by 
the  board,  for  a  license,  and  shall  transmit  his  or  her  diploma 
with  an  affidavit  setting  forth  that  the  diploma  is  genuine  and 
the  applicant  is  the  rightful  possessor  and  the  identical  person 
named  therein,  and  that  the  same  was  obtained  by  pursuing 
the  regular  course  of  study  or  examination  in  said  institution, 
and  that  he  or  she  is  a  citizen  of  the  United  States  or  has  de- 
clared his  or  her  intention  of  becoming  such.  If  the  diploma 
has  been  issued  by  a  reputable  college  of  medicine  in  good  stand- 
ing, the  applicant  shall  be  eligible  to  examination  (i/!».,  s.  570). 
Ho  applicant  for  license  shall  be  allowed  to  practise  medicine 
and  surgery  or  either  of  them  until  such  license  shall  have  been 
granted.  Applicants  must  furnish  sufficient  evidence  of  good 
moral  character.  The  cost  of  transmission  of  papers  of  the  ap- 
plicant to  and  from  the  board  shall  be  paid  by  the  applicant  (ib.). 

Examinations. — Applicants  shall  be  examined  in  the  applied 
branches  of  the  theory  and  practice  of  medicine  and  surgery  or 
either  of  them,  as  those  branches  are  taught  in  the  reputable 
chartered  schools  of  the  system  of  medicine  to  which  the  appli- 
cant belongs  and  which  he  intends  to  practise,  and  shall  include 
anatomy,  physiology,  pathology,  diagnosis,  hygiene,  chemistry, 
histology,  and  toxicology  {ib.). 

The  board  shall  cause  the  examination  to  be  scientific  and 
practical,  and  sufficiently  thorough  to  test  the  applicant's  fitness 
to  practise  medicine  and  surgery  or  either  of  them,  and  if  the 
applicant  correctly  anwser  at  least  seventy-five  per  cent  of  all 
questions  submitted,  the  board  shall  grant  the  applicant  a  license 

'  This  provision  is  omitted  from  the      is  inserted  in  a  footnote  to  section  570 
text  of  the  Political  Code  of  1901 ;  it      thereof. 
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to  practise  medicine  and  surgery  (ib. )  [see  Fees  below] .  If  the 
applicant  fails  to  pass,  he  or  she  may  be  re-examined  after  six 
months  and  within  one  year  without  payment  of  additional  fee, 
and  thereafter  the  applicant  may  be  examined  as  often  as  desired 
at  any  regular  or  special  meeting  of  the  board  on  payment  of  the 
regular  fee  (ib.'). 

All  questions  upon  the  different  branches  of  medicine  and 
surgery  submitted  by  the  board  to  candidates  shall  be  written 
or  printed,  or  partly  written  and  printed,  and  the  questions  on 
each  branch  shSjU  be  arranged  upon  separate  sheets  of  paper 
and  numbered  consecutively.  The  candidate  shall  be  supplied 
with  a  list  of  the  questions  upon  but  one  branch  or  subject  at  a 
time,  which  after  completing  his  or  her  answers  thereto  he  or 
she  shall  be  entitled  to  the  next  list,  and  so  on  until  examined  in 
all  branches  required.  All  answers  shall  be  in  writing  on  paper 
furnished  by  the  board.  No  candidate  shall  furnish  his  own 
paper.  Each  list  of  answers  shall  bear  the  same  title  as  the  cor- 
responding list  of  questions,  and  each  answer  shall  be  numbered 
to  correspond  with  the  question  to  which  it  refers.  The  ques- 
tions and  answers  shall  be  kept  on  file  by  the  secretary  of  the 
board  and  shall  be  part  of  the  records  of  said  office  {ib.,  s.  572). 

Eepusal  oe  License.— The  board  may  refuse  a  license  for 
unprofessional  conduct  or  conduct  of  a  criminal,  immoral,  or 
dishonorable  nature  {ib.,  s.  570). 

In  case  of  refusal  to  grant  license,  the  applicant  may  have  the 
action  of  the  Board  reviewed  by  the  district  court  in  and  for 
the  county  in  which  the  meeting  was  held,  where  license  was 
refused  or  other  county  agreed  on,  but  such  proceeding  must  be 
instituted  within  ten  days  after  notice  of  such  refusal  upon  the 
applicant  {ib.,  s.  9). 

TJnpeoeessional  or  dishonoeable  conduct  means  pro- 
curing or  aiding  or  abetting  in  procuring  a  criminal  abortion, 
employing  what  are  popularly  known  as  cappers  or  steerers  in 
procuring  practice,  obtaining  a  fee  on  the  assurance  that  a  mani- 
festly incurable  disease  can  be  permanently  cured,  a  wilful  be- 
trayal of  professional  secrets  to  the  detriment  of  a  patient,  all 
advertisements  of  medical  business  in  which  untruthful  or  im- 
probable statements  are  made,  all  advertisements  of  any  kind 
Of  any  medicine  or  means  whereby  the  monthly  periods  of 
women  can  be  regulated,  or  the  menses  can  be  re-established  if 
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suppressed,  conviction  of  any  offence  involving  moral  turpitude, 
habitual  intemperance  in  the  use  of  ardent  spirits,  narcotics,  or 
stimulants  {ib.,  s.  571). 

Suspension,  Eevocation,  Cancellation  of  License.— 
When  complaint  is  made  to  the  board,  of  unprofessional  or  dis- 
honorable conduct  of  a  licentiate,  the  board  shall  have  power  to 
hear  evidence  of  complaints  against  licentiates,  and,  if  satisfied 
of  the  justice  of  the  complaint,  must  institute  proceedings  in  the 
district  court  of  the  county  where  such  licentiate  resides,  for  the 
suspension,  revocation,  or  cancellation  of  such  license.  The  dis- 
trict courts  are  vested  with  jurisdiction  to  hear  and  determine 
such  proceedings  and  to  suspend  or  revoke  and  cancel  any  li- 
cense at  issue  in  such  proceeding.  The  accused  may  appear  in 
person  or  by.  counsel  at  every  stage  from  the  first  hearing  before 
the  board  to  the  final  disposition  in  the  district  court.  Costs 
shall  be  assessed  as  justice  shall  require.  The  county  attorney 
appears  for  the  board  {ib.,  s.  573). 

Eecoeding. — Every  person  receiving  a  license  must  have  it 
recorded  within  thirty  days  thereafter,  in  the  office  of  the  county 
recorder  within  the  county  where  the  licentiate  intends  to 
practise;  otherwise  said  license  is  void  {ib.,  s.  574). 

The  county  recorder  of  each  county  is  required  to  make  a 
note  in  his  record  of  the  revocation  of  a  license  on  notice  from 
the  secretary  of  the  board,  and  of  the  death  or  removal  from  the 
county  of  any  person  whose  license  is  on  record  with  him ;  he 
furnishes  a  list  of  all  licenses  on  record  in  his  office  to  the  secre- 
tary of  the  board  on  December  1st,  annually  {ib.). 

Licenses  are  numbered  consecutively  in  the  order  of  their 
issue  {ib.,  s.  575). 

Definition. — "Eespectable  or  reputable  medical  college  or 
university  in  good  standing  "  means  such  medical  colleges  or  uni- 
versities as  are  legally  chartered,  reputable,  and  in  good  stand- 
ing within  the  State  or  county  where  they  are  located  {ib.,  s. 
576). 

Any  person  shall  be  regarded  as  practising  medicine  or  sur- 
gery or  either  who  shall  advertise  in  any  manner  or  hold  him- 
self out  to  the  public  as  a  physician  and  surgeon  or  either  in 
this  State,  or  who  shall  investigate  or  diagnosticate  or  offer 
to  investigate  or  diagnosticate  any  physical  or  mental  ailment 
of  any  person  with  a  view  of  relieving  the  same  as  is  com- 
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monly  done  by  physicians  and  surgeons,  or  suggest,  recommend, 
prescribe,  or  direct  for  the  use  of  any  person,  sick,  injured,  or 
deformed,  any  drug,  medicine,  means,  or  appliance  for  the  in- 
tended relief,  palliation,  or  cure  of  the  same,  with  the  intent  of 
receiving  therefor,  either  directly  or  indirectly,  any  fee,  gift,  or 
compensation  whatsoever  (ib.,  s.  577). 

Exceptions. — This  law  shall  not  apply  to  dentists  and  regis- 
tered pharmacists  or  midwives  in  the  legitimate  practice  of  their 
respective  professions,  nor  to  services  rendered  in  cases  of  emer- 
gency where  no  fee  is  charged  (ib.) ;  nor  to  commissioned  medi- 
cal officers  of  the  United  States  army,  navy,  and  marine  hos- 
pital service  in  the  discharge  of  their  official  duties,  nor  to 
railway  surgeons  in  the  discharge  of  official  duties,  nor  to  legally 
qualified  physicians  and  surgeons  from  other  States  when  called 
in  consultation  with  any  legally  qualified  physician  and  surgeon 
of  this  State  {ib.,  s.  579). 

Peosbctjtions  for  violation  of  this  law  are  conducted  by  the 
prosecuting  attorneys  of  the  counties ;  in  cases  of  appeal  to  the 
Supreme  Court  of  the  State,  the  attorney  general  represents 
the  board  (ib.,  s.  578). 

Offence. — Practising  medicine  and  surgery  without  a  license 
or  contrary  to  the  provisions  of  the  above  law  (ch.  xv.,  Pol. 
Code)  is  a  misdemeanor.  Each  day  of  such  practice  is  a  sepa- 
rate offence  (Penal  Code,  1901,  s.  4,739).     (See  p.  689.) 

Penalty. — A  fine  of  from  $50  to  $300,  or  imprisonment  in  a 
county  jail  from  ten  days  to  six  months,  or  both  fine  and  impris- 
onment with  costs  of  prosecution  (ib.). 

Presenting  to  the  board  as  his  or  her  own,  the  diploma  of 
another,  or  a  forged  affidavit  of  identification,  or  attempting  to 
personate  another  medical  practitioner  of  a  like  or  different 
name,  is  subject  to  such  fine  and  imprisonment  as  are  provided 
for  forgery  (ib.,  s.  4,740). 

Fees. — To  accompany  application  for  license  under  section 
6  of  Act  1899,  $5  (Act  1899,  p.  346,  s.  5).  To  accompany  appli- 
cation under  Pol.  Code,  section  570,  $25  (Pol.  Code  1901,  s. 
570) ;  if  applicant  fails  fee  is  not  returnable  (ib. )  (see  title  Ex- 
aminations). 
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Illinois.  ' 

Qualification. — No  person  shall  begin  to  practise  medicine 
or  any  of  its  branches  or  midwifery  °  without  applying  for  and 
obtaining  a  license  from  the  State  Board  of  Health.^ 


■  For  statement  of  objects  of  these 
statutes,  see  People  ».  Gordon,  194 
111.,  571. 

The  first  act  in  the  State  went 
into  effect  July  1st,  1877 ;  the  second, 
July  1st,  1887;  the  present  act,  July 
1st,  1899.  State  Board  of  Health  v. 
Ross,  191  111.,  87. 

The  Act  of  1887  repealed  the  Act 
of  1877 ;  the  Act  of  1899  repealed  the 
Act  of  1887;  the  Act  of  1877  is  no 
longer  in  force.-    lb. 

The  law  (so  held  of  former  law  of 
1887)  falls  within  the  police  power  of 
the  State;  its  purpose  was  to  pr6tect 
health,  promote  the  welfare  of  soci- 
ety, and  protect  it  from  imposition 
and  fraud,  to  punish  fraud,  deception, 
charlatanry,  and  quackery,  and  pre- 
vent empiricism,  and  to  bring  the 
practice  of  medicine  under  such  con- 
trol as  to  exclude,  as  far  as  possible, 
the  ignorant  and  unscientific  practi- 
tioner; and  within  the  regulation 
falls  the  right  to  determine  or  to  pro- 
vide the  means  of  determining  who 
may  lawfully  exercise  the  right  to 
practise,  and  to  establish  rules  to  de- 
termine what  shall  not  be  regarded 
as  legitimate  practice.  People  «. 
Blue  Mountain  Joe,  129  111.,  370. 

CONSTITUTIONAI.ITY     (of     the     Act- 

of  1887).— The  terms  "  to  regulate  the 
practice  of  medicine  in  the  State  of 
Illinois "  were  sufiiciently  broad  to 
include  the  entire  range  of  practice 
of  the  medical  profession,  and  ses- 
tion  11  (applying  to  itinerant  ven- 
ders) was  valid.  People  ■v.  Blue 
Mountain  Joe,  129  111.,  370. 

The  title  of  the  present  act  is  the 
same  in  the  respect  above  named. 

The  Act  of  1877  was  constitution- 
al ;  it  was  within  the  police  power  of 
the  Slate.  Williams  «.  People,  121 
111.,  84. 

The  Court  refused  to  pass  on  the 
constitutionality  of  the  provision  of 
the  Act  of  1877  respecting  revocation 
of  certificates.  Williams  v.  People, 
121  111.,  84. 


''Midwifery  is  the  practice  of 
medicine  within  the  meaning  of  the 
statute  (Act  of  1887).  People  s. 
Arendt,  60  111.  App.,  89. 

On  a  prosecution  for  practising  as 
a  midwife  in  violation  of  section  9,  aa 
appeal  from  a  conviction  before  a 
justice  of  the  peace  of  Cook  County 
should  be  taken  to  the  criminal  court 
of  Cook  County,  and  not  to  the  cir- 
cuit court.  Bratsch  v.  People,  195 
111.,  165. 

'An  unlicensed  physician  cannot 
recover  fees  for  his  professional  ser- 
vices. (So  held  under  a  former  law.) 
City  of  Chicago  «.  Honey,  10  111. 
App.,  535. 

In  a  suit  for  a  physician's  ser- 
vices a  license  or  due  qualificatioE 
will  be  presumed.  County  of  Jo. 
Daviess  d.  Staples,  108  111.  App.,  539 
(citing  Williams  «.  People,  20  111. 
App.,  92;  City  of  Chicago  d.  Wood, 
24  111.  App.,  40;  Shendorf  «.  Gor- 
man, 86  111.  App.,  276;  Good  ». 
Lasher,  99  111.  App.,  653;  but  stating 
that  some  doubt  is  tin-own  on  this  by 
obiter  dicta  in  North  Chicago  St.  Ry. 
Co.  V.  Cotton,  140  111.,  486,  and  Tich- 
enor  v.  Newman,  186  111.,  264). 

At  Common  law  a  surgeon  could 
recover  for  his  services.  lb.,  citing 
2  Chitty  on  Contracts,  11th  Am.  Ed., 
836,  to  the  effect  that  in  the  Ameri- 
can States,  in  the  absence  of  statutory 
restraints,  physicians  and  surgeons 
have  the  same  right  of  recovery  for 
services  as  others  have. 

In  the  absence  of  proof,  it  is  pre- 
sumed that  the  common  law  prevails 
in  a  sister  State ;  accordingly  a  phy- 
sician suing  for  services  rendered  in 
another  State  may  recover  without 
proof  that  he  was  licensed  there,  there 
being  no  evidence  that  the  law  of 
that  State  required  a  license.    2b. 

This  act  is  constitutional,  its  title 
is  broad  enough,  and  it  does  not  con- 
fer special  privileges.  Peoples.  Gor- 
don, 194  111.,  560;  reversing  96  111. 
App.,  456.  ' 
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Application  shall  be  in  -writing,  accompanied  by  the  exami- 
nation fees  and  proof  that  applicant  is  of  good  moral  character. 
Applications  from  candidates  who  desire  to  practise  medicine 
and  surgery  in  all  their  branches  shall  be  accompanied  by  proof 
that  the  applicant  is  a  graduate  of  a  medical  college  or  institu- 
tion in  good  standing,  as  may  be  determined  by  the  board." 
When  the  application  has  been  inspected  by  the  board  and  found 


Former  similar  acts  were  coDStitu- 
tional :  Act  of  1877,  Williams  v.  Peo- 
ple, 121  111.,  84;  Act  of  1887,  People 
1).  Blue  Mountain  Joe,  129  111.,  370. 

Where  the  question  of  the  physi- 
cian's right  to  practise  arises  only 
collaterally,  proof  that  he  has  prac- 
tised in  the  State  a  long  time  shows 
prima  facie  that  he  was  la  wf  ully  enti- 
tled to  practise.  If  he  were  to  sue  to 
recover  for  professional  services,  he 
would  doubtless  have  to  show  affir- 
matively his  compliance  with  the  law 
regulating  the  practice  of  medicine. 
North  Chicago  St.  Ky.  Co.  v.  Cotton, 
140  111.,  486;  see  also  Good  v.  Lasher, 
99  111.  App.,  653. 

In  a  prosecution  the  burden  was 
not  on  the  people  to  show  that  defen- 
dant was  not  licensed.  The  aver- 
ment, being  peculiarly  within  the 
knowledge  of  the  defendant,  is  taken 
as  true  unless  disproved.  Williams 
V.  People,  131  111.,  84. 

Form  of  indictment.  Williams  «. 
People,  30  111.  App.,  93. 
.  In  an  action  for  services  as  a  phy- 
sician and  nurse,  it  was  error  to  in- 
struct that  there  could  be  no  recovery 
unless  plaintiff  proved  by  competent 
evidence  that  he  had  a  license  duly 
issued.  Bvrne  v.  Panesi,  77  111. 
App.,  164. " 

Where  the  question  of  license  or 
qualification  arises  collaterally  in  a 
civil  action  between  third  parties,  the 
license  or  due  qualification  will  be 
presumed.  City  of  Chicago?).  Wood, 
24  111.  App.,  40.  Also,  where  the 
physician  sues  to  recover  for  services 
(citing  Williams  «.  People,  30  111. 
App.,  89,  and  criticising  City  of  Chi- 
cago v.  Honey,  10  111.  App.,  535,  to 
the  contrary).  The  reason  rests  upon 
the  principle  that  when  an  act  is  re- 
quired by  positive  law  to  be  done, 
and  the  omission  would  be  a  misde- 
meanor, the  law  presumes  that  it  has 


been  done,  and  the  party  relying  on 
the  omission  must  make  some  proof 
of  it,  though  a  negative.  Contra  in 
prosecutions  by  the  public.  City  of 
Chicago  D.  Wood,  34  111.  App.,  40. 

Slight  evidence  of  a  physician's 
right  to  practise  is  sufficient  against 
one  who  called  him  and  thereby  rec- 
ognized his  right  to  exercise  the  func- 
tions of  his  profession ;  the  physi- 
cian's own  testimony  that  he  had 
practised,  had  a  certificate  from  the 
State  board,  and  evidence  that  his 
name  appeared  on  the  register  in  the 
county  clerk's  office  was  sufficient. 
Chicago  &  Alton  E.  R.  ■».  Smith,  31 
111.  App.,  303. 

'  Whether  a  college  is  reputable  or 
not  is  a  question  of  fact;  the  duty  of 
ascertaining  it  is  judicial,  and  in- 
volves investigation,  judgment,  and 
discretion ;  it  is  within  the  judgment 
and  discretion  of  the  board  to  deter- 
mine (so  held  under  the  dental  law). 
People  «.  Illinois  State  Board  of  Den- 
tal Examiners,  110  111.,  180. 

On  mandamus  as  a  remedy,  see 
same.  Illinois  State  Board  of  Dental 
Examiners  v.  People,  30  111.  App., 
457. 

The  State  board  of  health  (under 
the  law  of  1887)  was  empowered  to 
determine  whether  a  medical  college 
was  in  good  standing;  when  the 
board  has  determined  that  question 
in  favor  of  the  applicant,  it  may  not 
arbitrarily  refuse  a  license.  When 
the  board  determines  that  a  college  is 
not  in  good  standing,  mandamus  will 
not  lie  to  compel  the  issue  of  a 
license.  Mandamus  will  not  lie  un- 
less it  clearly  appears  that  there  has 
been  an  abuse  of  discretion  or  such  an 
evasion  of  positive  duty  as  to  amount 
to  a  virtual  refusal  to  perform  it. 
Illinois  State  Board  of  Health  i>.  Peo- 
ple, 103111.  App.,  614. 
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to  comply  witli  these  requirements,  the  board  shall  notify  the 
applicant  to  appear  before  it  for  examination  at  the  time  and 
place  mentioned  in  the  notice  (Law  1899,  p.  273,  s.  1 ;  Jones  & 
Addington's  Supp.,  1902,  p.  826  et  seq.). 

Examinations  may  be  wholly  or  partly  in  writing  and  shall 
be  sufficiently  strict  to  test  the  qualifications  of  the  candidate  as 
a  practitioner.  The  examination  of  those  who  desire  to  practise 
medicine  and  surgery  in  all  their  branches  shall  embrace  those 
general  subjects  and  topics  a  knowledge  of  which  is  commoiily 
and  generally  required  of  candidates  for  the  degree  of  doctor  of 
medicine  by  reputable  medical  colleges  in  the  United  States. 
The  examination  of  those  who  desire  to  practise  midwifery  shall 
determine  the  qualification  of  the  applicant  to  practise  midwifeiy. 
The  examination  of  those  who  desire  to  practise  any  other  system 
or  science  of  treating  human  ailments,  who  do  not  use  medicines' 
internally  or  externally  and  who  do  not  practise  operative  sur- 
gery, shall  be  sufficiently  strict  to  test  their  qualifications  as 
practitioners. '  Examinations  shall  be  conducted  under  rules  pre- 
scribed by  the  board,  providing  for  a  fair  and  wholly  impartial 
method  of  examination.  Graduates  of  legally  chartered  medical 
colleges  in  Illinois  in  good  standing,  as  may  be  determined  by 
the  board,  may  be  granted  certificates  -without  examinations  (ib., 
s.  2).' 

License.  ' — If  the  applicant  successfully  passes  his  examina- 

'  The    State    board    of    health    is  the  exception  in  section  7;  it  is  not 

authorized  to  divide  those  who  desire  necessary  in  this  case  to  consider  the 

to  practise  medicine  into  two  classes,  meaning  of  "  material  remedy  " ;  at- 

viz.,   those  who  desire  to    practise  tempting  to  treat  by  appealing  to  the 

medicine    and    surgery  in   all  their  mental  faculties  in  aid  of  other  reme- 

branches,   and  those  who  desire  to  dies  applied  or  prescribed  is  not  men- 

practise  any  other  system  or  science  tal   or    spiritiuil    means.    People  u. 

of  treating  human  ailments.     Section  Gordon,  194  111.,  660. 

7  defines  what  shall  be  regarded  as  '  Section  2  by  implication  excludes 

practising    physicians    as   including  persons  practising  prior  to  July  1st, 

both  classes.     Where  the  testimony  1899.     State  Board  of  Health  v.  Ross, 

tended  to  show  that  the    treatment  191  111.,  87. 

was  of  the  nature  of  osteopathy  and  '  The  right  to  practise  medicine  is 


the  practitioner  had  no  license,  the  conferred  by  law,  and  he  who  i 

jury  should  not  have  been  instructed  it  as  a  profession  must  conform  to  its 

to  find  for  the  accused.     It  seems  that  reasonable  requirements  in  the  dis- 

osteopathy  is  more  than  the  treatment  charge    of    his    professional  duties, 

which  a  trained  nurse  might  admin-  Accordingly,  where  a  town  was  au- 

ister.     While  It  may  not  be  practising  thorized  by  its  charter  to  license,  leg- 

medicine  in  the  common  acceptation,  ulate,  and  suppress  the  sale  of  liq- 

it  is  treating,  etc. ,  a  physical  ailment  uors,  it  could  prohibit  a  physician 

within  the  meaning  ol^  the  act.     It  is  from  giving  a  prescription  to  a  per- 

not  mental  or  spiritual  means  within  son  in  good  health,  to  enable  him  to 
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tion,  or  presents  a  diploma  from  a  legally  chartered  medical  col- 
lege in  Illinois  of  good  standing,  the  board  shall  issue  a  license 
authorizing  him  to  practise  medicine,  midwifery,  or  other  system 
of  treating  human  ailments,  as  the  case  may  be. '  Those  who  are 
authorized  to  practise  other  systems  cannot  use  medicine  inter- 
nally or  externally  or  perform  surgical  operations.  Only  those 
who  are  authorized  to  practise  medicine  and  surgery  in  all  their 
branches  shall  call  or  advertise  themselves  as  physicians  or  doc- 
tors." Those  who  are  authorized  to  practise  midwifery  shall  not 
use  any  drug  or  medicine  or  attend  other  than  cases  of  labor 
(ib.,  s.  3). 

Eeftjsal  or  Eetocation  of  License. — Any  wilful  viola- 
tion on  the  part  of  the  applicant  of  any  of  the  rules  and  regula- 
tions of  the  board  governing  examinations  shall  be  sufficient 
cause  for  the  board  to  refuse  a  license  {ib.,  s.  3). 

The  board  may  refuse  to  issue  certificates  to  individuals  who 
have  been  convicted  of  the  practice  of  criminal  abortion,  or  who 
have  by  false  or  fraudulent  representation  obtained  or  sought  to 
obtain  practice  in  their  profession,  or  by  false  or  fraudulent  rep- 
resentation of  their  profession  have  obtained  or  sought  to  obtain 
money  or  any  other  thing  of  value,  or  who  advertise  under  names 
other  than  their  own,  or  for  any  other  unprofessional  or  dishon- 
orable conduct ;'  and  the  board  may  revoke  such  certificates  for 
like  causes.*  INo  certificates  shall  be  revoked  or  refused  until 
the  holder  or  applicant  shall  be  given  a  hearing  before  the 
board  {ib.,  s.  6).' 

obtain  liquor  to  be  drunlc  as  a  bever-  *  Unprofessional  and  dishonorable 

age.    Town  of  Cartbage  v.  Buckner,  conduct  includes  making  statements 

4111.  App.,  317.  and  promises  with   reference  to  the 

'  On  mandamus  to  compel  the  issue  treatment  and  cure  of  the  sick  and 

of  a  license  and  the  limits  of  judicial  afflicted,   calculated   to  deceive  and 

and  discretionary  power,  in  the  anal-  defraud  the  public.     People  v.  Mc- 

ogous  case  of  dental  examiners,  see  Coy,  135  111.,  289. 

Illinois  State  Board  of  Dental  Exam-  *  The  State  board  of  health  has  not 

inersB.  People  ex  rel.  Cooper,  123  111.,  the  power  to  discipline  the  holders  of 

227.  certificates  issued  prior  to  July  1st, 

^  Unregistered  dentists  not  allowed  1899,  nor  to  revoke  such  certificates, 

to  collect  for  services.     Patrick  «.  State  Board  of  Health  b.  Ross,   191 

Ferryman,  53  111.  App.,  514.  111.,  87;  affirming  91  111.  App.,  281. 

In  a  negligence  case  plaintiff  could  The  provision  for  revocation  of 
not  be  legally  liable  to  an  unlicensed  certificates  did  not  apply  to  ten-year 
physician  for  services,  and  therefore  practitioners ;  they  were  licensed  by 
could  not  recover  from  the  defendant  the  act,  and  not  by  certificate.  Will- 
therefor.  City  of  Chicago  ».  Honey,  iams  v.  People,  131  111.,  84;  see  also 
10  111.  App.,  535.     See  note  3,  p.  236,  Williams  v.  People,  17  111.  App.,  274. 

'  Section  6,  respecting   revocation 
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Eecoeding. — The  certificate  must  be  recorded  in  the  office 
of  the  clerk  of  the  county  in  which  the  holder  resides  or  pra*. 
tises  within  three  mouths  from  its  date,  and  the  date  of  record- 
ing indorsed.  Until  recorded,  the  holder  shall  not  exercise  the 
rights  and  privileges  conferred.  A  person  practising  in  another 
county  must  there  record  his  certificate  in  like  manner  (ib.,  s.  4).' 

Definition. — "Practising  medicine"  is  defined  as  treat- 
ing, or  professing  to  treat,  operating  on,  or  prescribing  for  any 
physical  ailment  or  physical  injury  to  or  deformity  of  an- 
other.^    The  section   does  not  apply  to  the  administration  of 


of  certificates,  applies  to  certificates 
Issued  under  the  act.  State  Board  of 
Healtli  V.  Ross,  191  111.,  87. 

Under  the  Act  of  1877  it  was  held 
.that  the  State  board  of  health  could 
revoke  certificates  for  the  same  rea- 
son that  they  might  refuse  them, 
viz.,  for  unprofessional  or  dishonora- 
ble conduct,  but  not  from  caprice  or 
without  cause,  where  the  certificate 
had  been  fairly  issued.  The  right  of 
the  citizen  to  practise  his  profession 
is  too  important  to  be  taken  away 
without  reasonable  cause ;  it  must  be 
for  an  act  that  in  the  common  judg- 
ment is  deemed  unprofessional  or  dis- 
honorable conduct;  and  revocation 
cannot  be  sustained  if  it  does  not  ap- 
pear that  the  board  found  the  holder 
guilt}''  of  any  act  or  conduct  unpro- 
fessional or  dishonorable.  People  v. 
McCoy,  125  111.,  289. 

Whether  or  not  the  pmctice  of 
medicine  is  property,  it  is  a  valuable 
franchise,  and  it  cannot  be  taken 
away  without  an  opportunity,  by 
timely  notice,  to  defend.  People  «. 
McCoy,  125  111.,  289. 

An  order  revoking  a  certificate, 
without  notice  and  without  a  finding 
of  guilty  upon  evidence,  is  unauthor- 
ized and  void.  People  ■».  McCoy, 
125111,289. 

Tiiere  can  be  no  recovery  of  the 
penalty  for  practising  without  a  cer- 
tificate where  it  appears  from  the  evi- 
dence that  the  act  of  the  board  in 
revoking  the  certificate  was  unau- 
thorized and  void.  People  v.  McCoy, 
125  111.,  289. 

'  Section  4  applies  to  certificates 
issued  under  the  act.  State  Board  of 
Health  v.  Ross,  191  111.,  87. 

^  To  fit  spectacles  to  the  eyes  of 


persons  of  defective  vision  and  to  sell 
them  to  such  persons  is  not  treating, 
operating  upon,  or  prescribiDg  for 
any  physical  ailment,  injury,  or  de- 
formity, under  section  7;  nor  is  ad- 
vertising as  an  eye  expert  and  invit- 
ing persons  afflicted  with  defects  of 
vision  to  call  upon  the  advertiser,  pro- 
fessing to  treat,  operate  on,  or  pre- 
scribe for  any  physical  ailment  or 
physical  injury  to  or  deformity  of 
another.  [So  held  where  the  adver- 
tisement stated  that  the  advertiser 
did  not  give  medical  or  surgical  treat- 
ment.] The  advertisement  stated 
that  glasses  fitted  and  ground  by  the 
advertiser's  method  benefited  and  Iiad 
cured  headaches,  blurring,  itching, 
and  burning  of  the  eyes,  etc.  Nor 
did  the  advertiser  (who  engaged  in 
business  as  a  travelling  optician)  vio- 
late section  8 ;  he  was  not  an  itinerant 
vender,  nor  did  he  profess  to  treat 
diseases  or  deformity  under  that  sec- 
tion ;  the  mere  fitting  of  spectacles  to 
the  eyes  is  not  an  appliance  intended 
for  the  treatment  of  diseases  or  in- 
jury. People  «.  Smith,  208  HI.,  81; 
affirming  108  111.  App.,  499;  see  also 
s.  c,  199  111.,  20,  99  111.  App.,  23. 

This'statute  is  penal  and  must  be 
strictly  construed.  State  Board  v. 
Ross,  191  111.,  84;  People  ».  Lehr, 
196111.,  361. 

Selling  spectacles,  testing  eyes,  and 
fitting  glasses  is  not  practising  medi- 
cine or  surgery  or  professing  to  cure 
or  treat  diseases  or  deformities.  Peo- 
ple ?-.  Smith,  208  111.,  31;  afBrmjng 
108  111.  App.,  499. 

A  person  offering  to  sell  a  device, 
called  oxygenor  or  perfected  oxygen- 
or  king,  designed  to  be  attached  to 
the  wrist  or  ankle  of  one  suffering 


ILLINOIS. 


241 


domestic  or  family  remedies  in  cases  of  emergency,  or  to  the 
laws  regulating  the  practice  of  dentistry  or  pharmacy;  and 
the  act  does  not  apply  to  surgeons  of  the  United  States  army, 
navy,  or  marine  hospital  service  in  the  discharge  of  official 
duty,  nor  to  any  person  who  ministers  to  or  treats  the  sick  or 
suffering  by  mental  or  spiritual  means  without  the  use  of  any 
drug  or  material  remedy  (ib.,  s.  7). 

Itineeant  Vendek. — An  itinerant  vender  of  drug,  nostrum, 
ointment,  or  appliance  intended  for  treatment  of  diseases  or  in- 
jury, or  professing  by  writing,  printing,  or  other  method  to  cure 
or  treat  disease  or  deformity  by  drug,  nostrum,  or  application, 
must  pay  a  license  fee  of  $100  per  month  into  the  treasury  of  the 
board.  The  board  may  issue  or  for  sufficient  cause  refuse  such 
license.  Such  itinerant  vender  who  shall  by  writing  or  printing 
or  any  other  method  profess  to  cure  or  treat  disease  or  deformity 
by  any  drug,  nostrum,  or  appliance  without  a  licensfe,  is  guilty 
of  a  violation  of  this  section  (ib.,  s.  8).' 


pain,  and  claimed  to  generate  oxygen 
and  introduce  it  into  the  body,  was 
not  practising  medicine  under  or  in 
violation  of  the  law.  Nor,  itoxygenor 
was  an  appliance  under  the  act,  did 
accused  violate  section  8,  it  not  being 
shown  that  he  was  an  itinerant  ven- 
der. People  v.  Lehr,  196  111.,  361; 
affirming  93  111.  App.,  505. 

The  statute  defines  the  practice  of 
medicine;  whether  one  is  practising 
medicine  is  not  the  subject  of  expert 
opinion.    People  «.  Lehr,  196  111. ,  361. 

Merely  giving  massage  treatment 
or  bathing  a  patient  is  very  different 
from  advertising  one's  business  or 
calling  to  be  that  of  a  dodtor  or  phy- 
sician, and  as  such  administering  os- 
teopathic treatment;  the  one  falls 
within  the  profession  of  a  trained 
nurse,  the  other  does  not.  People  v. 
Gordon,  194111.,  571. 

The  right  to  prescribe  medicines 
for  the  cxire  of  disease  and  to  admin- 
ister them  falls  within  the  practice  of 
medicine;  the  regulation  of  the  sale 
of  drugs  and  nostrums  by  itinerant 
venders  falls  within  the  purpose  of 
the  act  (former  Act  1887),  as  ex- 
pressed in  its  title.  People  v.  Blue 
Mountain  Joe,  139  111.,  370.  ' 

The  Act  of  1899  does  not  include 
those  who  merely  advertise,  puif,  or 
sell  mechanical    instruments    or  de- 
16 


vices,  though  they  profess  their  use 
will  cure  human  ills.  People  i>. 
Lehr,  98  111.  App.,  505. 

Massage  is  practising  medicine 
within  the  meaning  of  the  act;  it  is  a 
material  remedy,  and  is  not  a  mental 
or  spiritual  means.  People  v.  Jones, 
93  111.  App.,  447;  so  also  under  Act 
1887,  osteopathy,  Eastman  ».  People, 
71  111.  App.,  236;  massage,  Jones  v. 
People,  84111.  App.,  453. 

Osteopathy  is  within  the  provi- 
sions of  the  law  (so  held  of  the  law 
of  1887),  and  the  practitioner  is  lia- 
ble to  the  penalty  for  practising 
without  a  license.  Ob.  die:  Con- 
ducting Turkish  baths  is  not.  East- 
man ».  People,  71  111.  App.,  336;  cf. 
People  V.  Gordon,  96  111.  App.,  456 
for  ob.  die.  that  if  Gordon  (a  magnetic 
healer)  was  guilty,  then  one  not  a 
licensed  physician  could  not  conduct 
a  Turkish  bath;  and  then  the  Su- 
preme Court  (194  111.,  560)  decided 
that  Gordon's  practice  violated  the 
act. 

A  druggist  who  held  himself  out 
as  a  "doctor,"  and  who  treated  an 
injury,  practised  medicine  within  the 
meaning  of  the  law  (so  held  in  an  ac- 
tion for  malpractice).  Matthai  i>. 
Wooley,  69  111.  App.,  654. 

'  See  supra.  People  v.  Lehr,  note. 

Evidence. — The    plaintiif  offered 
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Penalty.  — Practising  medicine  or  surgery,  or  treating  human 
ailments  without  a  certificate,  or  violating  section  8,  is  punishable 
by  a  forfeiture  of  $100  for  the  first  off ence,  and  $200  for  each  sub- 
sequent offence ; '  filing  or  attempting  to  file  as  his  own,  the 
diploma  or  certificate  of  another,  or  a  forged  affidavit  of  identi- 
fication, is  a  felony,  punishable  with  fine  and  imprisonment  as 
forgery  (ib.,  s.  9). 

On  conviction  of  either  of  the  offences  mentioned  in  the  act, 
the  court  must,  as  a  part  of  the  judgment,  order  the  defendant 
to  be  committed  to  the  county  jail  until  the  fine  and  costs  are 
paid ;  and  on  failure  to  pay  immediately  defendant  shall  be  com- 
mitted for  first  offence  not  more  than  thirty  days,  and  for  eacli 
subsequent  offence  not  more  than  ninety  days  (ib.,  s.  10).  Ap- 
peals are  provided  and  regulated  by  this  section  (s.  10).'' 

Peactising  in  the  Name  of  Anothee. — It  is  unlawful 
for  any  ph'^sician  to  practise  within  the  State  in  the  name  of 
another  physician,  or  to  hold  himself  out  as  another  physician 
by  advertisements,  bills,  posters,  or  otherwise  for  the  purpose 
of  imposing  upon  or  defrauding  any  other  person  (Law  1901,  p. 
237,  s.  1;  Jones  &  Addington's  Supp.,  1902,  p.  830). 

Penalty  for  violating  provisions  Act  1901,  p.  237,  fine  not 
less  than  $500  for  first  offence ;  imprisonment  for  six  months  in 
county  jail  of  county  where  it  is  committed,  for  each  subsequent 
offence  (ib.,  s.  2). 

Exceptions.— Section  9  does  not  apply  to  physicians  who 
hold  unrevoked  certificates  from  the  State  board  of  health,  issued 
prior  to  the  time  of  taking  effect  of  this  act  (ib.,  s.  9).' 

to  show  that  defendant  had  men  trav-  of  the  penalty  was  a  civil  proceed- 

elling  with  him  to  make  sales  of  his  ing,  and   the  People  might  appeal, 

medicine,  and  professed  that  he  could  People  v.  Blue  Mountain  Joe,  139  111., 

cure  diseases  by  the  use  of  his  medi-  370. 

cine,  and  that  he  sold  his  medicines  Practice  on  appeal,  where  the  va- 

f  or  the  cure  of  such  diseases.     This  lidity  of  the  statute  was  in  questioD, 

evidence  was  admissible  under    the  see  Williams  v.  People,  118  III.,  444. 

former  law  (section  11).     People  v.  » Section    9     excludes    physicians 

Blue  Mountain  Joe,  139  111.,  370.  holding   certificates   issued  prior  to 

'  In  prosecutions    under    the  act,  July    1st,    1899.      State    Board  of 

license  or  due  qualification  is  not  pre-  Health  v.  Ross,  191  111.,  87. 

sumed ;  it  rests  with  the  defendant  to  A  provision'  exempting  from  the 

prove  it.     Williams  v.  People,  30  111.  operation  of  the  act  those  who  had 

App.,  92.     See  this  case  for  form  of  practised  medicine  in  the  State  for 

indictment.  ten  years  did  not  confer  on  them  any 

^  Appeal — Nature  op  Proceed-  special  privilege,  immunity,  or  fran- 

ING.— Under  the  former  law  (Act  of  chise;  it  left  them  as  it  found  them. 

1887)  the  proceeding  for  the  recovery  Williams  v.  People,  121  111.,  84. 
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Fees. — To  county  clerk,  usual  fee  for  making  record  {ib.,  s. 

4)- 

To  State  board  of  health,  for  examination  in  medicine  and 
surgery,  $10  (ib.,  ss.  2,  5) ;  and  for  certificate,  if  issued,  $5  (^&., 
s.  5).  For  examination  in  midwifery,  $5;  and  for  certificate, 
if  issued,  $3.  For  all  other  practitioners,  for  examination,  |10 ; 
for  a  certificate,  if  issued,  $5  (ib.,  s.  5). 

Indiana. 

State  Board  op  Medical  Eegisteation  and  Examina- 
tion; Its  Powers,  and  Theie  Exercise. — The  governor  ap- 
points board  of  five  members ;  no  school  ^  or  system  of  medicine 
shall  have  a  majority  representation  on  such  board.  The  board 
shall  be  non-partisan  and  not  more  than  three  shall  be  members 
of  any  one  political  party;  they  are  selected  from  reputable 
physicians  in  the  State  who  are  graduates  of  any  college  of  med- 
icine of  good  repute;  no  professor  or  teacher  in  a  medical  col- 
lege shall  be  appointed  a  member ;  each  of  the  four  schools  or 
systems  of  medicine  having  the  largest  numerical  representation 
in  the  State  shall  have  at  least  one  representative  on  said  board 
(Act  1897,  c.  169,  s.  4).  The  board  is  required  to  hold  regular 
meetings  on  the  second  Tuesday  in  January  and  July,  and  as 
often  in  addition  as  may  be  necessary  for  the  transaction  of  busi- 
ness (i&.,  s.  5,  as  amd.  Act  1901,  c.  291,  s.  2).'  The  secretary 
of  the  board  is  required  to  keep  a  record  of  all  applications  for 
certificates,  and  such  records  shall  contain  all  the  facts  set  forth 
in  such  application,  including  the  action  of  the  board  thereon 
(ib. )    (See  Appendix,  p.  689. ) 

Enforcement  of  the  Act — Prosecutions. — The  board  is 
charged  with  the  ^f  orcement  of  the  act,  ^  and  on  the  complaint 
of  the  board  the  prosecuting  attorney  must  prosecute  violations. 
The  grand  jury  of  the  proper  county  must  investigate  all  viola- 
tions of  the  act  and  return  indictments  *  in  proper  cases ;  and 

It  did  not  leave  ten-year  practition-  °  The  statute  of  1901  has  a  sufficient 

ers  subject  to  no  regulation,  thereby  title.     Parks  v.  State,  159  Ind.,  311. 

regulating  merely  a  class;   the  ten-  *  The  board  is  not  a  judicial  body, 

year  period  was  the  prescribing  of  State  v.  Webster,  150  Ind.,  607. 

one  qualification,     lb.  ''Theoilenceispurely  statutory;  it 

'  All  the  sections  of  the  act  must  be  is  sufficient  if  the  indictment  or  infor- 

read  together.     State  v.  Webster,  150  mation  charge  the  offence  in  the  lan- 

Ind.,  607.  guage  of  the  statute  or  in  terms  sub- 
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the  prosecuting  attorney  must  prosecute  violations  by  informa- 
tion' whenever  a  proper  affidavit  is  filed  by  any  one,  as  in 
other  cases  of  violation  of  the  law ;  or  to  prosecute  offenders  be- 
fore the  justice  of  the  peace  in  proper  cases  (*.). 

Peoceedings  of,  and  by,  and  Before  the  Boaed.— 
The  board  shall  from  time  to  time  establish  and  record  in  a 
record  a  schedule  of  the  minimum  requirements  which  must  be 
complied  with  by  applicants  for  examination  for  license  to  prac- 
tise medicine,  surgery,  and  obstetrics  °  before  they  shall  be  enti- 
tled to  receive  a  license.  The  board  shall  also  establish  and 
cause  to  be  recorded  a  schedule  of  the  minimum  requirements 
and  rules  for  the  recognition  of  medical  colleges,  so  as  to  keep 
these  requirements  up  to  the  average  standard  of  medical  educa- 
tion in  other  States.  After  1897  no  change  shall  be  made  in 
such  schedules  in  any  year  after  January,  nor  shall  any  change 
have  a  retroactive  effect  nor  affect  students  theretofore  matricu- 
lated. Such  record  shall  be  open  to  examination  by  the  pub- 
lic, and  the  schedules  of  requirements  and  all  changes  shall  be 
printed  in  circular  form  and  mailed  to  all  medical  colleges  in  the 
State,  and  furnished  to  any  person  on  application.  Said  board 
in  establishing  said  schedule  shall  not  discriminate  for  or  against 
any  school  or  system  of  medicine,  ^  nor  shall  it  prescribe  what 

stantially  equivalent  thereto.     Parks  practitioner  to  practise  was   not  a 

•B.   State,   159  Ind.,  211;    Benham  e.  grant  of    a   privilege   or  immunity. 

State,   116    Ind.,    112;     Eastman  v.  State  ».  Green,  112  Ind.,  462. 

State,  109  Ind.,  379.  A  license,  declared  by  the  act  (a 

The    acts,     many    or     otherwise,  former  act)  to  be  void,  if  procured  by 

which  enter  into  the  offence  consti-  fi'aud,  is  not  void  until  judicially  so 

tute  but  one  substantive  offence  of  declared  in  a  proper  proceeding  for 

practising  medicine,  surgery,  or  ob-  the    purpose.      State  v.  Green,  113 

stetrics  without  a  license;    the  acts  Ind.,  462. 

need  not  be  specially  described  in  the  Information,  in  the  nature  of  a  quo 

indictment  or  information.     Parks  «.  warranto,  was  not  the  proper  proce- 

State,  159  Ind.,  211.  dure  for  revoking  a  license  obtained 

The  indictment  is  sufBcient  which  by  fraud  (under  the  Act  of  1885). 

charges  the  offence  in  the  language  State  v.  Green,  112  Ind.,  463. 

of  the  statute ;     it  is    a    statutory  *  The  State  has  not  denied  the  right 

offence.     Benham  «.  State,  116  Ind.,  to  seek  to  relieve  by  manipulating  or  ^ 

113.  kneading  diseased  or  affected  parts, 

Charging   the  offence    in  the  Ian-  with  or  without  aypnotic  suggestion, 

guage  of  the  statute    is    sufficient.  but  the  right  1j  do  the  acts  denomi- 

Eastman  v.  State,  109  Ind.,  278.  nated  by  statute  engaging  in  tlieprae- 

'  On  demurrer  to  information,  see  tice  of  medicine,  without  the  required 

State  V.  Green,  113  Ind.,  463.  certificate.     Parks  v.  State,  159 Ind., 

(Under  the  former  Act  of  1885)  the  311. 

provision  that  previous  practice  and  '  When  intelligent   and    educated 

residence  within  the  State,  with  other  men  differ  in  theories,  the  legislature 

qualifications,    should    entitle    such  cannot  condemn  one  or  approve  an- 
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system  or  systems  or  schools  of  medicine  shall  be  taught  in  any 
of  the  colleges,  universities,  or  other  educational  institutions  of 
the  State.  The  board  shall  have  power  to  establish  necessary 
rules  for  the  reciprocal  recognition  of  certificates  issued  by 
other  States,  and  to  prevent  unjust  and  arbitrary  exclusions  by 
other  States  of  graduates  in  medicine  from  this  State  who  have 
filled  its  requirements.  "When  an  application  for  a  certificate 
is  made  and  a  diploma  submitted,  the  board  shall  determine ' 
on  the  evidence  presented  whether  such  diploma  belongs  to  and 
was  issued  to  the  applicant,  and  whether  the  medical  college  that 
issued  the  diploma  maintains  a  standard  of  medical  education 
conforming  to  that  fixed  by  the  board,  and  whether  the  applica- 
tion complies  with  the  rules  of  the  board,''  If  these  facts  be 
shown  by  competent  evidence,  the  board  must  issue  a  certificate 
stating  that  the  person  applying  for  such  certificate  and  possess- 
ing such  diploma  is  entitled  to  a  license  to  practise  medicine, 
surgery,  and  obstetrics  in  Indiana,  provided  the  application  be 
filed  prior  to  January  1st,  1905,,  and  the  applicant  shall  have, 
prior  to  January  1st,  1901,  matriculated  in  a  reputable  medi- 
cal college  in  Indiana,  maintaining  a  standard  of  medical  edu- 
cation conforming  to  that  fixed  by  the  board,  and  shall  have 
graduated  from  said  college  and  received  his  diploma  therefrom, 
prior  to  January  1st,  1905.  Except  as  last  above  provided,  no 
certificate  shall  be  issued  to  any  person  until  he  shall  have  satis- 
fied the  board  that  he  has  graduated  at  a  reputable  medical  col- 
lege' as  in  this  section  set  forth,  maintaining  a  standard  of 
medical  education  as  above  prescribed,  and  shall  have  passed 

other,  but  it  may  require  learning  and  By  reason  of  the  people's  interest 

skill  in  tlie  school  of  medicine  the  in  the  subject    matter,   prosecutors 

physician     professes      to     practise.  and  courts  cannot  let  these  proceed - 

Eastman®.  State,  109  Ind.,  278.  ings,  ex  parte  in  form,  become  ex  parte 

'  If  the  board  should  refuse  to  act  in  fact.     Be  CofBn,  153  Ind.,  439. 

on  an  application,  action  can  be  com-  '  The  Act  of  March  8th,  1897,  by 

pelled ;  but  the  board  must  act  after  implication,   revoked    all   former  li- 

investigation,  and  then  grant  or  re-  censes;   one  who  applies  for  a  new 

fuse  the  application  as  may  be  found  license  takes  notice  of  the  action  of 

right.   States.  Webster,  150  Ind.,  607.  the  board  on  his  application.     State 

When  an  application  for  a  certifi-  «.  Webster,  150  Ind.,  607. 

cate  is  filed  with  the  board,  it  is  an  ^  The  requirement  of  an  afiSdavit 

ex  parte  proceeding.     Be  CoflSn,  152  showing  graduation  from  a  reputable 

Ind.,  439.  medical  college  and  the  exhibition  of 

In   acting  on  an  application  the  a  diploma  to  the  clerk  is  not  unconsti- 

hoard  is  entrusted    by  the    people  tutional  (so  held  of  Act  of   1885). 

with  the  exercise  of  the  police  power  State  v.  Green,  112  Ind.,  463. 
of  the  State  for  their  protection.     Be 
CofBn,  153  Ind.,  439. 
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before  the  board  a  satisfactory  examination  as  to  his  qualifica- 
tions to  practise  medicine,  surgery,  and  obstetrics. '  Such  exami- 
nation shall  be  had  on  the  payment  of  the  same  fees  and  upon 
the  same  terms  and  conditions  as  provided  in  section  1  ofiAct 
March  8th,  1897,  but  the  applicant  shall  have  the  right  to  desig- 
nate, in  writing,  at  the  time  he  files  his  application,  the  mem- 
ber of  the  board  who  shall  conduct  his  first  examination  in 
materia  medica,  therapeutics,  theory  and  practice  of  medicine, 
surgery,  obstetrics,  and  gynaecology  (t6.).  The  board  at  its  dis- 
cretion may  authorize  the  secretary  to  issue  a  temporary  permit 
to  an  applicant  for  the  interim  from  date  of  application  until  the 
next  regular  meeting  of  the  board.  The  board  may  review  the 
evidence  on  which  a  license  has  been  obtained,  and  if  found  that 
a  license  has  been  obtained  by  fraud  or  misrepresentation,  the 
board  may  revoke  it."  The  board  may  refuse  to  grant  a  certifi- 
cate to  any  person  guilty  of  felony  or  gross  immorality  or  ad- 
dicted to  the  use  of  liquor  or  drug  habit  to  such  a  degree  as  to 
render  him  unfit  to  practise  medicine  or  surgery,'  and  may, 
after  notice  and  hearing,  revoke  a  license  and  the  certificate  upon 
which  it  has  been  or  may  be  issued  for  like  cause.*    A  spe- 

'  It  was  part  of  the  common  law  cate  from  the  board,  unless  the  board 

that  physicians  must  possess  learning  is  satisfied  upon  examination  that  the 

and  skill  (citing   Bonham's  case,   8  license  was  obtained  Tvithout  fraud 

Coke  R.,  227;  College  of  Physicians  or    misrepresentation,  and,   besides, 

V.  Levett,  1  Ld.  Raym.,  473).     East-  that  the  applicant  was  morally  a  fit 

man  v.  State,  109  Ind.,  278.  person  to  engage  in  the  practice  of 

^Section  5,  respecting  revocation,  medicine.      State    v.   Webster,    150 

has  no  application  to  licenses  issued  Ind.,  607. 

under  a  former  act.     State  v.  Web-  The  statute  itself  is  notice  that  the 

ster,  150  Ind.,  607.    See  note  2,  p.  245.  legislature  has  set  aside  old  licenses; 

'  Under  section  2  an  old  license  is  the  applicant  for  a  new  license  is  held 

prima  facie  evidence  of  the  right  to  a  to  have  notice  of  whatever  disposi- 

iiew  one ;  but  the  board  may  inquire  tion  the  board  may  make  of  his  appll- 

whether  the  former  license  was  right-  cation.     State  v.  Webster,  150  Ind., 

fully  obtained,  or  may  refuse  a  cer-  607. 

tificate  to  the  holder  of  an  old  license  It  is  within  the  power  of  the  legis- 
if  the  applicant  is  unfit  to  practise  by  lature  to  take  away  the  right  to  prac- 
reason  of  criminal  conduct  or  immor-  tise  from  persons  lawfully  engaged 
-al  character  or  habits.  After  the  giv-  therein  who  may  be  deemed  insufS- 
ing  of  the  certificate  and  before  the  ciently  qualified  in  the  judgment  of 
issue  of  a  license,  the  board  may,  the  board  or  official  to  whom  the  ex- 
after  notice  and  hearing,  revoke  the  amination  of  the  applicant  has  been 
same.  To  protect  the  applicant  from  entrusted.  State  v.  Webster,  150 
injustice,  there  is  an  appeal  to  the  Ind.,  607. 

circuit  or  superior  court  of  the  coun-  ■'The   provision  of   section  5,  for 

ty    of    the    applicant's     residence.  revocation,  has  no  application  to  a 

State  V.  Webster,  150  Ind.,  607.  license  granted  under  a  former  law; 

The  former  license  does  not  neces-  such  license  was  revoked  by  section 

sarily  entitle  the  holder  to  a  certifl-  1 ;  a  new  license  can  be  Issued  in  its 
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cifie  written  charge  verified  by  affidavit  must  be  presented  to 
the  board,  making  definite  and  specific  charges  of  such  facts 
against  the  holder  of  such  license.  Thereupon  the  board  shall 
fix  a  time  and  place  for  hearing  such  charges,  at  which  the  per- 
son charged  may  appear  and  defend.  A  copy  of  the  charges, 
with  notice  of  time  and  place  of  hearing,  must  be  served  on  the 
person  charged,  at  least  tM'enty  days  before  the  time  for  hearing. 
If  the  board  revokes  the  certificate  and  license,  it  shall  enter  the 
order  on  its  record.  A  copy  of  the  order,  certified  by  the  secre- 
tary of  the  board,  shall  be  by  it  at  once  delivered  to  the  clerk  of 
the  circuit  court  of  the  county  in  which  the  license  was  issued ; 
and  such  clerk  shall  record  the  same  on  the  margin  of  the  record 
of  the  license.  If  the  board  refuse  to  grant  a  certificate  for  any 
reason  above  stated,  it  shall  enter  its  refusal  on  its  record,  with 
a  statement  of  the  grounds  (ib.).  An  appeal  may  be  taken  from 
the  action  of  the  board  to  the  circuit  or  superior  court  of  the 
county  in  which  such  license  was  issued,  in  case  of  revocation, 
and  to  the  county  where  the  applicant  lives  in  case  of  refusal  of 
a  certificate,  upon  the  licensee  or  applicant  filing  a  bond  in  $200, 
to  be  approved  by  the  clerk,  to  secure  costs  of  the  appeal.  It 
is  then  the  duty  of  the  clerk  to  notify  the  board,  which  forwards 
to  the  clerk  the  charges  and  a  copy  of  its  order,  or  the  ap- 
plication and  order  of  refusal.'  The  clerk  of  the  court  shall 
docket  the  same  as  a  cause  pending  in  the  court.  The  charge 
shall  be  treated  as  a  complaint.  The  accused  may  plead  to  the 
charges  and  issues  may  be  forraed  thereon  as  in  any  civil  case, 
and  it  shall  be  tried  by  the  judge  of  the  circuit  court,  and  sum- 
place  only  as  set  forth  in  the  act.  ■  On  appeal,  the  duty  which  rested 
State*.  Webster,  150  Ind.,  607.                on  the  board  on  the  application  de- 

XJnder  section  5  (before  the  amend-      volves  on  the  prosecuting  attorney, 
ment  of  1901)  the  board  could  revoke      Be  Coffin,  153  Ind.,  439. 
its  own  certificate  before  tjie   issue  A  court  cannot  permit  cases  of  this 

■of  a  license  thereon,  but  the  license,      kind  to  be  terminated  by  agreement 
when  issued  thereon,  could  only  be      of  an  interloper  (claiming  to  act  in 
TBVoked  on  the  finding  and  judgment      behalf  of   a   prosecuting  attorney), 
of  a  court.-  State  «.   Webster,   150      ife  Coffin,  153  Ind.,  489. 
Ind.,  607.     [This  prerequisite  is  now  An  entry  of  judgment  in  favor  of 

unnecessary,  because  of  the  new  pro-  applicant  by  agreement  is  in  violation 
visions  of  the  amendment  of  1901.]  of  law,  and  will  be  set  aside  on  mo- 
See  State  V.  Green,  supra,  note  1,  p.  tion  of  the  attorney  general.  Be 
244.  Coffin,  153  Ind.,  439. 

Form  of  petition  to  Court  for  rev-  It  will  be  presuined  that  the  ac- 

ocation  of  license  on  ground  of  mis-      tion  of  the  board  was  right,  till  re- 
representation     and     fraud     (under      versed  on  appeal.      Be    Coffin,   153 
former  law).    See  Curryer  u.  Oliver,      Ind.,  439. 
27  Ind.  App.,  434. 
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mons  shall  issue  to  the  accused  as  in  ordinary  civil  cases.  The 
accused  may  appear  and  plead  to  said  charge  and  issues  may  be 
formed  thereon  as  in  civil  cases  and  tried  by  the  judge  of  said 
court.  The  prosecuting  attorney  of  the  circuit  shall  appear  iu 
such  causes  and  represent  the  board.  The  only  finding  and 
judgment  shall  be  guilty  or  not  guilty  as  to  each  charge.  The 
judgment  shall  be  certified  to  the  board  by  the  clerk  of  the  court, 
if  the  finding  is  not  guilty  as  to  each  charge;  and  the  board 
mustr  then  make  an  order  setting  aside  its  order  of  revocation, 
and  forward  to  the  clerk  of  the  court  a  certified  copy  thereof, 
which  shall  be  entered  on  the  margin  of  the  record  of  said  li- 
cense. If  judgment  of  guilty  is  awarded  on  any  charge,  the 
costs  shall  be  recovered  from  the  accused  and  a  fee  of  $10  taxed 
in  favor  of  the  prosecuting  attorney  (ib.),  and  the  order  of 
revocation  shall  remain  in  effect.  During  the  pendency  of 
the  appeal  the  accused  is  not  entitled  to  practise  by  virtue  of 
his  license. 

Where  the  appeal  is  from  a  refusal  to  grant  a  certificate,  it  is 
heard  ou  the  application  and  a  certified  copy  of  the  order  of  re- 
fusal, without  any  other  issues;  is  tried  by  the  judge  of  the 
court,  who,  upon  his  finding,  enters  judgment  that  the  license 
shall  or  shall  not  be  issued,  as  the  facts  may  require;  and  on  such 
order  the  clerk  issues  the  proper  license,  showing  the  authority 
on  which  it  is  issued,  and  reports  the  same  to  the  State  board. 
The  prosecuting  attorney  represents  the  board  on  the  appeal,  and, 
if  the  court  refuses  the  license,  judgment  is  entered  against  the 
applicant  for  costs,  including  $10  to  the  prosecuting  attorney. 
Appeals  may  be  prosecuted  to  the  Supreme  Court  by  the  board 
or  the  applicant  or  holder  of  license,  as  in  other  civil  cases 
(ib.).  [The  section  further  regulates  the  practice  on  such  ap- 
peal, in  details  unnecessary  here.] 

Qualification. — It  is  unlawful  to  practise  medicine,  sur- 
gery, or  obstetrics  without  a  license  (Acts  1897,  c.  169,  s.  1).' 

'  In  an  action  for  malpractice,  it  is  The  State  has  the  right,  in  exer- 

not  error  to  omit  to  instruct  the  jury  cise  of  the  police  power,  to  pass  a 

that  a  physician  must  have  a  license  reasonable  law  to  regulate  the  prac- 

to  practise.      Aspy  v.    Botkins,   160  tice  of  medicine.     Parks  v.  State,  159 

Ind.,  170.  Ind.,  211 ;  State  v.  Webster,  150  Ind.,. 

This    law    docs    not   violate    the  607,  41  L.   R.  A.,  213;   Dent  v.  W. 

privileges  or  immunities  of  cif.izensof  Va.,  129  U.  S.,  114. 

the  United  States.     Parks  d.  State,  The  legislature  is  the  appropriate 

159  Ind.,  211.  tribunal  to  determine  the  degree  of 
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Any  person  desiring  to  begin  the  practice  of  medicine,  sur- 
gery, or  obstetrics  shall  procure '  from  the  State  board  of  medical 
registration  and  examination  a  certificate  that  he  is  entitled  to  a 
.license,  and  shall  submit  to  said  board  his  diploma,  with  an  affi- 
davit "  setting  forth  the  time  and  number  of  terms,  duration  of 


learning  that  those  who  gain  a  liveli- 
hood hy  seeking  to  relieve  the  bodilj' 
ailments  of  others  should  possess. 
Parks  V.  State,  159  Ind.,  211. 

The  statute  contains  no  arbitrary 
or  unreasonable  deprivation  of  right. 
Parks  B.  State,  159  Ind.,  211. 

It  is  not  for  the  courts  to  say 
whether  the  law  is  a  wise  one ;  it  is  a 
question  for  the  legislature  whether 
men  should  be  as  free  to  choose  a 
minister  to  the  body  as  to  the  soul,  or 
whether  such  laws  repress  indepen- 
dent investigation  and  retard  the 
progress  of  medical  knowledge,  or 
that  many  valuable  medical  discover- 
ies were  made  in  spite  of  the  preju- 
dice of  men  learned  in  the  old  and 
time-tested  lore  of  their  day,  or 
whether  such  laws  are  out  of  har- 
mony with  free  institutions ;  so  long 
as  the  act  is  not  clearly  in  violation  of 
any  provision  of  the  constitution  it 
cannot  be  held  in  valid .  State  v.  Web- 
ster, 150  Ind.,  607. 

For  a  collation  of  the  decisions  in 
the  United  States  on  the  constitution- 
ality and  validity  of  medical  and  oth- 
er similar  statutes  for  licensing  the 
practice  of  professions,  see  State  v. 
Webster,  150  Ind.,  at  p.  617. 

The  General  Assembly,  under  the 
police  power  of  the  State,  can  require 
a  hcense  as  a  preliminary  to  the  prac- 
tice of  medicine,  surgery,  or  obstet- 
rics.   State  V.  Green,  112  Ind.,  462. 

The  question  whether  the  act  is 
wise,  or  reasonable,  or  unreasonable,  is 
a  legislative  one.  Eastman  «.  State, 
109  Ind.,  278;  see  also  May  field  v. 
Nale,  26Ind.  App.,  240. 

The  statute  (so  held  of  Act  of 
1885)  does  not  deny  to  any  person,  of 
any  age,  sex,  race,  color,  or  residence, 
the  right  or  privilege,  if  such  it  be, 
to  obtain  a  license,  if  possessed  of  the 
requisite  statutory  qualifications. 
States.  Green,  112  Ind.,  462. 
^  The  right  to  practise,  secured  by  a 
license,  is  not  a  franchise  ;  a  fran- 
chise is  incapable  of  existing  without 


a  grant  from  the  sovereign  authority ; 
the  right  to  practise  a  profession  is 
not  a  franchise.  State  i).  Green,  112 
Ind.,  462. 

One  who  practises  without  a  li- 
cense cannot  recover  for  his  services. 
Orr  V.  Meek,  111  Ind.,  40. 

The  statute  is  a.n  exercise  of  the 
police  power.  Eastman  v.  State,  109 
Ind.,  278. 

It  is  the  intention  of  the  statute 
to  keep  out  all  who  do  not  possess 
learning  and  skill  sufficient  to  enable 
them  properly  to  discharge  the  duties 
of  members  of  the  professions ;  courts 
have  no  right  to  create  exceptions 
which  will  defeat  that  intention. 
Eastman  v.  State,  109  Ind.,  278. 

In  filing  a  claim  against  an  estate 
for  medical  services,  it  is  not  neces- 
sary to  allege  that  claimant  was  a 
regularly  licensed  physician  at  the 
time  the  services  were  rendered. 
Cooper  V.  Griflln,  13  Ind.  App.,  212. 

The  practice  of  medicine,  sur- 
gery, and  obstetrics  is  not  absolutely 
forbidden  by  the  act  (1885) ;  it  oper- 
ates, not  against  the  profession,  but 
those  who  undertake  to  practise  it. 
Cooper  r.  Griffin,  13  Ind.  App.,  312. 

The  decisions  as  to  the  burden  of 
proof,  in  other  States,  are  not  har- 
monious. Cooper  v.  Griffin,  13  Ind. 
App.,  213. 

Under  the  Indiana  statute  (1885) 
a  physician  attempting  to  recover 
from  a  decedent's  estate  for  services 
must  prove  that  he  had  taken  out  a 
license.  Cooper  t>.  Griffin,  13  Ind. 
App.,  212. 

A  complaint  by  a  physician  to  re- 
cover for  services  rendered  is  insuffi- 
cient if  it  fails  to  allege  a  license  to 
practise.  Bedford  Bell  Reg.  Co.  v. 
McDonald,  13  Ind.  App.,  620. 

'  A  licensed  physician  is  not  com- 
pelled to  render  medical  assistance, 
and  is  not  liable  in  damages  for  a  re- 
fusal resulting  in  death.  Hurley  v. 
Bddingfield,  156  Ind.,  416. 

2  See  note  3,  p.  245. 
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each  term,  applicant  was  required  to  be  in  attendance  at  said 
school  in  order  to  complete  said  course  of  study,  and  that  af&ant 
is  the  person  to  whom  such  diploma  was  issued,  accoDipanied 
by  the  affidavit  of  two  freeholders  resident  in  the  same  county, 
in  which  the  applicant  resides,  stating  that  the  applicant  is  the 
person  named  in  the  accompanying  diploma  and  application  for 
a  certificate. 

All  diplomas  shall  be  returned  by  the  board  to  the  owner; 
for  failure,  the  secretary  shall  be  liable  on  his  bond  for  damages 
in  sum  of  $25.  If  a  diploma  is  presented  from  a  medical  college 
not  recognized  as  maintaining  a  sufficiently  high  grade  or  stand- 
ard of  medical  education  as  defined  and  fixed  in  the  records  of 
the  board,  the  applicant  may  be  examined  as  to  his  qualifications 
to  practise  medicine,  surgery,  and  obstetrics  in  such  manner  as 
the  board  shall  provide.  If  he  pass  satisfactorily  to  the  board  he 
shall  receive  a  certificate,  the  same  as  if  he  had  presented  a  satis- 
factory diploma  and  other  evidences  of  qualifications  for  the 
practice  of  medicine;  if  he  fail  he  may  submit  to  another  exami- 
nation within  twelve  months.  A  person  failing  to  pass  exami- 
nation may  appeal  to  the  circuit  or  superior  court  of  the 
proper  county,  requiring  the  board  to  show  cause  why  he 
should  not  be  permitted  to  practise  medicine,  surgery,  or  ob- 
stetrics, on  giving  bond  to  secure  costs  («6.,  s.  2,  as  amended, 
Act  1899,  c.  145). 

License.  ' — On  receipt  of  the  certificate  the  applicant  shall 
receive,  on  its  presentation  to  the  clerk  of  the  county '  in  which 
he  resided,  from  said  clerk,  a  license  to  practise  medicine,'  sur- 
gery, and  obstetrics  in  the  State  (jfe.).' 

In  case  of  change  of  residence  from  one  county  to  another, 
the  holder  of  a  license  shall  obtain  a  new  license  in  the  county 
where  he  proposes  to  reside,  by  filing  with  the  county  clerk  the 
license  obtained  by  him  in  the  county  in  which  he  last  resided 

(}b.y 

'  The  law  was  framed,  not  to  be-  •»  See  note  1,  p.  348. 

stow  favors,  but  to  protect  citizens.  *  (Under  the  Act  of  1885)  a  physi- 

Eastman  ■».  State,  109  Ind.,  378.  cian  must  take  out  a  license  in  eacli 

"  The  act  (of  1885)  does  not  confer  county  in  which  he  practises;  it  may 

on  a  county  clerk  judicial   powers.  be  that  this  does  not  apply  in  case  of 

Eastman  ii.  State,  109  Ind. ,  378.  an  emergency  demanding  prompt  ac- 

It  is  a  presumption  that  the  clerk  tion,  or  a  professional  visit  for  con- 
properly  discharges  his  duty.  Curr-  sultation,  or  a  call  because  of  some 
yer  v.  Oliver,  37  Ind.  App.,  434.  special  skill  or  ability  in  a  particular 

'  See  note  1,  p.  349.  •  branch ;  but  where  a  physician  regu- 
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The  county  clerk  on  presentation  of  such  certificate  shall 
issue  a  license  in  the  form  prescribed, '  and  shall  enter  of  record 
the  name,  age,  place,  and  birth  of  the  applicant,  his  address  and 
the  school  or  system  of  medicine  to  which  applicant  belongs; 
and  the  person  registering  shall  subscribe  to  and  verify  by  oath 
before  such  clerk  an  affidavit  concerning  such  facts  (Act  1897, 
c.  169,  s.  3). 

FoEMEE  Peactitionees. — The  law  made  provision  for  the 
license  of  former  practitioners  who  had  not  complied  with  the 
former  law,  on  application  on  or  before  July  11th,  1899  (ib.,  s.  2, 
as  amended,  c.  145,  laws  1899)." 

FoEMEE  MiDWiYES. — The  act  made  provision  for  a  certifi- 
cate and  licensing  of  former  practitioners  of  midwifery,  on  ap- 
plication on  or  before  July  11th,  1899  (ib. ,  s.  6,  as  amended,  Act 
1899,  c.  145,  s.  4). 

MiDwiVES. — Persons  desiring  to  enter  into  the  practice  of 
midwifery  shall  present  to  the  State  board  of  medical  registra- 
tion and  examination  their  diplomas  duly  attested  and  procured 
from  an  obstetrical  school  of  such  standing  as  shall  be  recognized 
and  determined  by  the  board.  Such  applicant  shall  pay  to  the 
board  $5  at  the  time  of  making  the  application,  or  shall  submit 
to  an  examination  in  midwifery  as  the  board  shall  require,  and 

larly  practises  his  profession  as  in  or-  The  Act  of  March  8th,  1897,  de- 

dinary  cases,  he  must  obtain  a  license  nying  to  practitioners  the   right  to 

in  the  county  where  he  so  practises.  continue  practice  without  compliance 

Orr«).  Meek,  111  Ind.,  40.  with  the  statute  was  constitutional, 

Exceptions  cannot  be  created  by  as  within  the  police  power.     State  i). 

the  courts  where  the   words  of  the  Webster,  150  Ind.,  607.     See  note  3, 

statute  are  free  from  ambiguity  and  p.  246. 

its  purpose  plain.     Eastman  v.  State,  An  old   license  under  the  former 

109  Ind.,  278;   Mayfleld  v.  Nale,  36  law  remained  in  force  only  until  tlie 

Ind.  App.,  240.  board  acted  on  an  application  for  a 

A  licensed   practitioner   removing  new  license;   if  the  new  license  was 

to  another  county  to  reside  must  ob-  granted,  it  took  the  place  of  the  old ; 

tain  a  license  in  the  county  to  which  if  refused,  the  applicant  has  no  right 

he  removes,  before  he  can  there  law-  to  practise  medicine  unless  on  appeal 

fully  practise  or  recover  compensa-  the  board  is  required  to  issue  a  license, 

tion  for  prof essional  services  rendered  State  «.  Webster,  150  Ind.,  607. 

there.    Mayfleld    v.   Nale,    26    Ind.  In    declaring  that   in  its  opinion 

App.,  340.  physicians    and    surgeons  who    had 

'  The  form  of  license  prescribed  by  practised  within  the  State  for  a  speci- 

the  statute  is  an  essential  and  con-  fied  period  were  as  well  qualified  to 

trolling  part  of  the  statute.     May-  continue  to  practise    it  as  a  recent 

field  V.  Nale,  26  Ind.  App.,  340.  graduate  to  commence,  the  legislature 

"  Under  sections  3  and  5  the  former  violated  no  constitutional  principle. 

license  is  only  prima  fade  evidence  oi  State  v.  Green,  112  Ind.,  463. 
the  right  to  a  new  one.    State   v. 
Webster,  150  Ind.,  607. 
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pay  a  fee  of  $10.  Such  evidence  of  qualification  being  satisfac- 
tory to  the  board,  it  shall  issue  a  certificate  entitling  the  holder 
to  a  license  from  the  clerk  of  the  county  in  which  the  applicant 
resides,  which  license  shall  entitle  the  holder  to  practise  midwif- 
ery in  the  State.  The  license  shall  conform  to  all  requirements 
of  registration  imposed  on  physicians'  licenses  under  section  2, 
and  shall  be  subject  to  revocation  for  the  same  cause  as  provided 
in  section  5  in  case  of  license  to  physicians  (ib. ,  s.  6,  as  amended 
Act  1899,  c.  145,  s.  4). 

Offence. — Making  wilfully  false  affidavit  under  sections, 
is  perjury  (A.ct  1897,  c.  169,  s.  3).     See  PenaMy,  infra. 

Penalty.  — Practising  medicine,  surgery,  or  obstetrics  with- 
out a  license  duly  issued  as  provided  in  the  act  is  a  misdemeanor, 
punishable  with  a  fine  of  from  $25  to  $200  (ib.,  s.  9).' 

In  case  of  judgment  of  guilty  under  section  5,  the  board 
may  revoke  the  license,  the  costs  shall  be  recovered  from  the  ac- 
cused, and  a  fee  of  $10  taxed  in  favor  of  the  prosecuting  attor- 
ney (ib.,  s.  5,  as  amended  1899,  c.  145,  s.  2). 

Exemptions.^ — K'othing  in  the  act  shall  be  construed  to  dis- 
criminate against  any  school  or  system  of  medicine,  or  to  pro- 
hibit gratuitous  services  in  cases  of  emergency,^  or  the  ad- 
ministration of  family  remedies.  It  shall  not  apply  to  any 
commissioned  officer  of  the  United  States  army,  navy,  or  marine 
hospital  service  in  the  discharge  of  his  official  duties,  nor  to  any 
physician  or  surgeon  who  is  legally  qualified  to  practise  in  the 
State  or  Territory  in  which  he  resides  when  in  actual  consulta- 
tion with  a  legal  practitioner  of  this  State,  nor  to  any  physician 
or  surgeon  residing  on  the  border  of  a  neighboring  State  and 
duly  authorized  to  practise  under  the  laws  thereof,  whose  prac- 
tice extends  into  the  limits  of  this  State,  provided  such  practi- 
tioner shall  not  open  au  office  or  appoint  a  place  to  meet  patients 
or  receive  calls  within  the  limits  of  this  State.     This  act  shall 

'  In  a  prosecution  under  the  act  the  tied  to  recover  for  that  service  with- 

burden  of  proof  is  on  the  defendant  out  a  license  in  the  State  of  Indiana; 

to  show  that  he  was  duly  licensed.  such  an  exception  being  one  which. 

Benham  v.  State,  116  Ind.,  112.     See  the   courts,  from    considerations  of 

Cooper  V.  Griffin,  p.  249,  note.  humanity,  are  empowered  to  incor- 

'^  See  note  5,  p.  250;  and  Eastman  poratein  the  construction  of  statutes; 

V.  State,  p.  249,  note.  but  he  could  not  recover  for  attend- 

^  A  physician  called  from  au  ad-  ance  subsequently  to  dress  the  arapu- 

joining  State  in  consultation  veith  an  tated  limb,  no  such  emergency  exist- 

attending  physician  to    amputate  a  ing  in    the    latter  case.    Board  of 

leg,  in  a  case  of  emergency,  is  enti-  Commissioners  v.  Cole,  9  Ind.,  474. 
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not  be  construed  to  prevent  medical  students  from  practising 
medicine  and  surgery  under  the  immediate  and  direct  supervi- 
sion of  a  licensed  physician  for  a  limited  period  of  two  years, 
provided  said  student  had  not  practised  medicine,  surgery,  or 
obstetrics  prior  to  the  passage  of  this  act  (original  act  March 
8th,  1897 ;  amending  act  March  3d,  1899) ;  in  that  event  the 
amount  of  time  said  student  has  practised  medicine,  surgery,  or 
obstetrics  shall  be  deducted  from  said  two  years.  In  no  event 
shall  said  student  open  an  office  or  offer  to  engage  in  the  prac- 
tice of  medicine,  surgery,  or  obstetrics  (ib.,  s.  7,  as  amended 
1899,  c.  145,  s.  5). 

Definition. — To  open  an  office  for  such  purpose,  or  to  an- 
nounce to  the  public  in  any  way  a  readiness  to  practise  medicine ' 
in  any  county  of  the  State,  or  to  prescribe  for,  or  to  give  surgi- 
cal assistance  to,  or  to  heal,  cure  or  relieve,  or  to  attempt  to 
heal,  cure  or  relieve  those  suffering  from  injury  or  deformity, 
or  disease "  of  mind  or  body,  shall  be  to  engage  in  the  practice 
of  medicine  within  the  meaning  of  the  act^  (ib.,  s.  8) ;  or  for 
any  one  to  use  in  connection  with  his  or  her  name  the  words  or 
letters  "Dr.,"  "Doctor,"  "Professor,"  "M.D.,"  or  "Healer,"  or 
any  other  title,  word,  letter,  or  designation  intending  to  imply 
or  designate  him  or  her  as  a  practitioner  of  medicine  or  surgery 
in  any  of  its  branches  (ib.). 

*  See  note  2,  p.  344.  For  discussion  of  sound  legal  and 
'  Whether  the  opium  liabit  is  a  dis-      constitutionally    permissible  reasons 

ease  or  a  vice  is  a  question  of  fact  and  which  might  fairly  have  directed  the 

not  of  law  [so  held  in  the  case  before  judgment  of  tlje  legislature  in  confin- 

the  Court] ;  but  be  that  as  it  may,  the  ing  even  magnetic  healing  to  licensed 

accused,  in  his  ti-eatment  of  the  habit  practitioners  (ob.  die,  so  also  of  hyp- 

and  those  who  were  morbidly  addict-  notism;   p.  326),  see  Parks  «.  State, 

ed  thereto,  held  himself  out  to  the  159  Ind.,  at  p.  335. 

world  as  a  physician  and  practised  It  is  immaterial  whether  the  per- 

medicine  within  the  meaning  of  the  son  who  treats  diseases  or  wounds 

act.    So  held  where  he  issued  circu-  does  it  for  hire  or  not  (so  said  under 

lars  signed  "Dr.,"  and  claimed  that  Act  1885);  the  law  applies  to  all  who 

his  treatment  of  his  patients  would  assume   the  duty  of    treating  sick, 

effect  a  complete  cure.     Benham  ii.  wounded,  or  injured  citizens,  as  well 

State,  116  Ind.,  113.  those  who  expect  compensation  as 

*  If  a  man  holds  himself  out  to  the  those  who  do  not.    Eastman  ».  State, 
community  as  a  person  skilled  in  the  109  Ind.,  278. 

science     of    healing    and    on    that  A  person  who  practised  magnetic 

ground  seeks  the  opportunity  to  ex-  healing,  who  did  not  use  medicine  or 

ercise  the  skill  he  claims  to  possess,  surgery,  who  held  himself  out  and 

his  business  becomes  impressed  with  advertised  as  a  magnetic  healer,  and 

a  public  character,  and  be  is  therefore  styled  himself  "Professor,"  who  di- 

subject  to  reasonable   regulation  in  agnosed  cases,  and  gave   treatment 

its  prosecution.     Parks  v.  State,  159  consisting,  so  far  as  there  was  any- 

■  Ind.,  311.  thing  manual,  in  holding  the  afflicted 
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Exceptions. — Nothing  in  the  act  is  construed  to  apply  to  or 
limit  in  any  manner  the  manufacture,  advertisement,  or  sale  of 
proprietary  medicines  (ib. )  ;  nor  to  non-itinerant  opticians '  at 
this  time  (March  11th,  1901)  engaged  in,  or  who  may  hereafter 
engage  in,  the  practice  of  optometry  in  the  State ;  nor  to  profes- 
sional or  other  nurses  {ih.). 

Indictment,  etc.  — In  charging  any  person  in  an  affidavit, 
information,  or  indictment  with  violating  this  law  by  practising 
medicine,  surgery,  or  obstetrics  without  license,  it  is  sufficient  to 
charge  that  he  did  upon  a  certain  day  and  in  a  certain  county 
engage  in  the  practice  of  medicine,  he  not  having  any  license  so 
to  do,  without  averring  any  further  or  more  particular  facts 
concerning  the  same  (ib.).'' 

Pees. — To  board  at  time  of  application,  $10  for  certificate 
(ib.,  s.  2,  as  amended  c.  145,  laws  1899). 

Prom  applicant  for  examination  under  section  2,  $25,  which 
entitles  him  to  re-examination  in  case  of  failure  at  first  or  any 
subsequent  examination  (i6.). 

To  county  clerk,  for  issuing  and  recording  license  fifty 
cents  (ib.). 

To  prosecuting  attorney  on  judgment  of  guilty  under  section 
5,  $10  (ib.,  s.  5,  as  amended  1899,  c.  145,  s.  2). 

Midwives,  on  application,  to  State  board,  $5,  or  on  examina- 
tion $10  (ib.,  s.  6,  as  amended  1899,  c.  145,  s.  4). 

Osteopathy.' — The  board  may  grant  limited  certificates,, 
authorizing  the  proper  clerk  to  issue  to  the  holder  a  license  to 
practise  osteopathy  only.  Such  certificates  shall  be  issued  on  the 
same  terms  and  conditions  as  others,  except  that  the  applicant 
shall  not  be  required  to  pass  an  examination  in  materia  medica, 
nor  shall  the  college  from  which  he  presents  a  diploma  be  re- 
quired to  conform  to  the  standard  fixed  by  said  board  as  to  in- 
structions in  materia  medica,  but  such  college  shall  so  conform 
in  all  other  branches  of  instruction.      Such  license  shall  not 

parts  and  rubbing  them,  and    who  opticians,   or  professional   or   other 

charged  and  received  money  for  his  nurses;  there  are  substantial  reasons 

services,  all  without  a  license,  violat-  (discussed  in  the  opinion)  for  each  of 

ed   the  Act  of   1901,  p.   475,   s.   8.  these  discriminations ;  nor  is  there  an 

Parks?).  State,  159  Ind.,  211.  arbitrary  discrimination  in  favor  of 

'  Nor  is  it  an  arbitrary  discrimina-  osteopathy ;  the  classification  is  based 

tion  to  except  physicians  of  other  on    mental    competency.     Parks  v. 

States,  there  duly  licensed,  in  consul-  State,  159  Ind.,  211. 

tation  with  local  physicians,  or  whose  '  See  note  4,  p.  243. 

practice  extends  into  the   State,  or  ^  See  note  1,  p.  254. 
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authorize  the  holder  to  administer,  prescribe,  or  use  on  one  other 
than  himself  any  drugs  or  medicines,  and  any  such  administra- 
tion, prescription,  or  use  of  any  drug  or  medicine  by  such  person 
shall  be  practising  medicine  without  a  license,  and  such  person 
shall  be  punished  therefor  as  others  are  punished  for  practising 
medicine  without  a  license.  Any  person  now  (March  11th,  1901) 
holding  a  diploma  issued  from  any  college  of  osteopathy  in  the 
United  States,  and  a  resident  of  Indiana,  shall  be  granted  a  cer- 
tificate and  license  to  practise  osteopathy  upon  presenting  his 
diploma  to  the  board  and  clerk  and  paying  the  fee  required  by 
this  act  (Act  1901,  c.  291,  s.  4).     (See  Appendix,  p.  689.) 

Indian  Tereitoey. 

Boards  oe  Medical  Examinees.— The  United  States  judge 
of  each  district  is  required  to  appoint  for  his  district  a  board  of 
medical  examiners,  consisting  of  three  citizens  of  the  district, 
learned  in  the  science  of  medicine  und  surgery,  of  good  moral 
character,  graduates  of  some  reputable  medical  college  recog- 
nized by  either  of  the  American  medical  college  associations, 
who  shall  be  registered  under  this  act  (Act  of  Congress,  April 
23d,  1904,  c.  1,493,  s.  4). 

Meetings  of  each  board  are  required  to  be  held  quarterly  at 
the  court  house  of  the  district  on  the  first  Monday  of  January, 
April,  July,  and  October  {ib.,  s.  8). 

Any  two  members  of  a  board  constitute  a  quorum  (ib.,  s.  13). 

Qualification. — Hereafter  no  person  shall  practise  medi- 
cine or  surgery  or  either  as  a  profession  in  the  Territory  without 
being  first  registered  as  a  physician  or  surgeon  or  either,  in  the 
of6ce  of  the  clerk  of  the  United  States  Court  in  the  district  in 
which  he  or  she  offers  to  practise  (ib.,  s.  1). 

FoEMEE  Peagtitioners.^ — Physiciaus  and  surgeons  engaged 
in  practice  at  the  time  of  the  passage  of  the  act  were  required 
within  six  months  to  present  to  said  board  their  diplomas  and 
an  afftdavit  that  the  affiant  is  its  lawful  possessor  and  the  person 
named  therein.  Those  who  had  no  diplomas  were  required  to 
submit,  within  the  same  time,  sworn  applications,  setting  forth 
the  extent  of  their  medical  education  and  their  experience  as 
practitioners,  and  to  be  subjected  to  a  careful  examination  by 
the  board  (ib.,  s.  7). 
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Ceetipicate  OF  Appeoval  OP  Diploma. — All  physicians 
and  surgeons  holding  diplomas,  desiring  to  practise  the  science 
of  medicine  and  surgery  in  the  Territory,  shall  submit  the  same 
to  the  board  of  examiners  of  the  district  in  which  they  desire  to 
practise,  for  examination  and  approval,  and  payfl  to  the  board; 
and  upon  approval  of  the  diploma  by  the  board  shall  not  be  re- 
quired to  undergo  examination ;  and  the  board  shall  issue  to  the 
applicant  a  certificate  of  approval,  which  shall  be  registered  in 
the  clerk's  office  of  the  district  in  which  the  board  holds  jurisdic- 
tion.    Provided  that  no  person  holding  a  diploma  issued  after 
July  1st,  1904,  shall  practise  medicine  or  surgery  for  pay  in  the 
Territory,  except  the  diploma  be  issued  by  a  medical  school  or 
college  requiring  a  preliminary  examination  for  admission  to  its 
course  of  study  in  all  the  common  branches  and  the  higher  mathe- 
matics, which  requirements  shall  be  regularly  published  in  all  the 
advertisements  and  in  each  prospectus  or  catalogue  issued  by  said 
school,  and  shall  also  require  as  a  requisite  for  granting  the  de- 
gree of  doctor  of  medicine  attendance  upon  at  least  four  courses 
of  lectures  of  six  months  each,  no  two  to  be  held  within  one  year, 
and  having  a  full  faculty  of  capable  professors  in  all  the  differ- 
ent branches  of  medical  education,  to  wit,  anatomy,  physiology, 
chemistry,   toxicology,    histology,   pathology,  hygiene,  materia 
medica,  therapeutics,  obstetrics,  bacteriology,  medical  jurispru- 
dence, gynaecology,  principles  and  practice  of  medicine  and  sur- 
gery, and  specially  requiring  clinical  instruction  in  the  last  two 
named  of  not  less  than  four  hours  a  week  in  each  during  the  last 
two  courses  of  lectures  (Jb.,  s.  14). 

Examinations. — Each  board,  when  assembled,  is  required  to 
faithfully  and  impartially  examine  all  persons  who  appear  before 
it  for  examination,  touching  their  qualification  to  practise  medi- 
cine and  surgery  or  either.  Those  who  satisfy  a  majority  of  the 
board  that  he  or  she  is  of  good  moral  character,  and  duly  quali- 
fied in  knowledge  and  capacity  to  practise  medicine  and  surgery  or 
either,  shall  receive  from  such  board  a  certificate  of  qualification 
as  physician  and  surgeon  or  either,  as  the  case  may  be,  which  en- 
titles such  person  to  registration  under  sections  2  and  3  (Jh.,  s.  8). 

A  person  desiring  to  be  examined  at  any  other  time  than  the 
regular  meeting  may  notify  the  president  of  the  board,  who  shall 
assemble  the  board  to  examine  the  applicant  as  soon  as  practica- 
ble {ib.,  s.  10). 
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Ebgisteation.  — A.ny  person  who  may  wish  to  practise  the 
science  of  medicine  or  surgery  or  both  shall  be  allowed  to  register 
as  such,  on  filing  with  the  clerk  of  the  United  States  Court  of 
any  district  in  the  Territory  a  certificate  of  qualification  signed 
by  a  majority  of  the  board  of  medical  examiners  of  the  district 
in  which  he  or  she  offers  to  register.  Any  person  living  in  a 
district  in  which  no  board  is  organized  may  apply  to  the  board 
of  some  other  district  in  the  Territory  (ib.,  s.  3). 

System  of  Medicine. — No  person  is  excluded  on  account  of 
any  particular  system  or  school  of  medicine  that  he  or  she  may 
desire  to  practise  (ib.,  s.  8). 

Eefusal — Ebvocation  of  Ceetificatbs. — The  board  may 
refuse  certificates  to  persons  guilty  of  unprofessional  or  dishon- 
orable conduct,  and  may  revoke  certificates  for  like  causes,  after 
an  opportunity  to  be  heard  in  defence  (ib.,  s.  9). 

Certificate  of  Eegisteation. — The  district  clerk  shall 
give  to  every  person  registered  under  the  act  a  certificate  of  reg- 
istration, which  authorizes  siich  person  to  practise  as  physician 
or  surgeon  or  both,  as  the  case  may  be,  in  any  district  of  the  Ter- 
ritory, provided  he  or  she  registers  the  certificate  with  the  clerk 
of  the  United  States  district  court  for  each  district  in  which  he 
or  she  desires  to  practise  (ib.,  s.  11). 

DEFINITION: — Any  person  who  shall  prescribe  or  administer 
medicine  for  or  who  shall  in  any  manner  treat  disease,  wounds, 
fractures,  or  other  bodily  injury  for  pay,  is  deemed  a  physician 
and  surgeon  under  this  act  (ib.,  s.  15). 

Offence — Penalty. — Engaging  in  the  practice  of  medicine 
and  surgery,  or  either,  in  the  Territory  in  violation  of  the  act,  is 
a  misdemeanor ;  on  conviction  in  any  court  having  jurisdiction 
under  the  laws  of  the  United  States  governing  the  practice  of 
medicine  and  surgery  in  the  Territory,  fine  $25  to  $100.  Each  day 
of  practice  without  registration  is  a  separate  offence  (ib.,  s.  16). 

Exceptions. — The  act  does  not  prohibit  gratuitous  services 
iu  cases  of  emergency  nor  the  domestic  administration  of  family 
remedies;  nor  apply  to  surgeons  in  the  service  of  the  United 
States  in  the  discharge  of  their  ofiScial  duties,  nor  to  physicians 
or  surgeons  from  other  Territories  or  States  when  in  actual  con- 
sultation with  a  physician  duly  registered  under  the  act. 

Osteopathy,  massage.  Christian  science,  and  herbal  treatment 
are  not  affected  by  the  act  (ib.,  b.  16). 
17 
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Pees.— To  the  clerk  for  all  Ms  services,  $1.50  in  each  case 
(i6.,  s.  12). 

To  the  secretary  in  advance  from  applicant  for  examination, 
to  be  divided  equally  among  the  members  of  the  board,  $10  (jj., 
s.  13). 

To  the  board  for  examination  of  a  diploma,  $1  (ib.,  s.  14). 

Iowa.* 

*  See  Appendix,  p.  689. 

State  Board  ov  Medical  Examinees  consists  of  the  phy- 
sicians of  the  State  board  of  health.  It  is  required  to  hold  regu- 
lar meetings  in  May  and  November  and  special  meetings  as  may 
■be  necessary  (Supp.  Code  1902,  s.  2,576). 

Examinations — Cektipicate. — Examinations  shall  be  in 
writing,  each  candidate  for  examination  in  any  school  of  medi- 
cine being  given  the  same  set  of  questions  covering  anatomy, 
physiology,  general  chemistry,  pathology,  surgery,  and  obstet- 
rics. In  materia  medica,  therapeutics,  and  the  principles  and 
practice  of  medicine,  a  set  of  questions  shall  be  used  correspond- 
ing to  the  school  of  medicine  which  the  applicant  desires  to 
practise.  The  examination  papers  are  marked  on  a  scale  of  100. 
Each  candidate  must  first  pay  to  the  secretary  of  the  board  a  fee  of 
$10  therefor.  The  average  required  to  pass  shall  be  fixed  by  the 
board  prior  to  the  examination.  Each  applicant  on  obtaining 
an  order  for  examination  receives  from  the  secretary  a  confi- 
dential number,  which  he  shall  place  upon  his  work  when  com- 
pleted, so  that  the  board  in  passing  thereon  shall  not  know  by 
whom  it  was  prepared.  All  matters  conhected  therewith  are 
filed  with  the  secretary  and  preserved  for  five  years  as  part  of 
the  records  of  the  board,  during  which  they  shall  be  open  to 
public  inspection.  If  the  examination  is  satisfactory  to  five 
members  of  the  board,  it  shall  issue  its  certificate,  signed  by  its 
president,  secretary,  and  not  less  than  three  other  members,' 
who  may  in  the  absence  of  the  others  act  as  an  examining 
board,  and  the  different  schools  of  medicine  represented  in  the 
board  of  health  shall  be  represented  in  said  number.^    Thecer- 

'  The  board  is  not  a  corporate  body ;  Iowa  Eel.  Med.  Coll.  Assn.  v.  Schia- 

it  is  a  branch   of  the  Government.  der,  20  L.  R.  A.,  355;  87  Iowa,  659. 

The  law  does  not  violate  s.  1,  art.  8,  « The  statute  is  analogous  to  the 

Iowa  Const.,  prohibiting  tlie  creation  statutes  for  the  examination  of  teach- 

of     corporations    by    special    laws.  ers,  applicants  for  admission  to  the 
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tificate  while  in  force  shall  confer  on  the  holder  the  right  to 
practise  medicine,  surgery,  and  obstetrics,  and  be  conclusive 
evidence  thereof.'  In  examinations  and  proceedings  under 
this  chapter  any  member  of  the  board  may  administer  oaths  and 
take  testimony  in  any  manner  authorized  by  law.^  Any  one 
failing  in  his  examination  shall  be  entitled  to  a  second  one  within 
three  months  thereafter  without  further  fee.  If  any  person 
shall  by  notice  in  writing  apply  to  the  secretary  of  the  board 
for  an  examination  or  reexamination,  and  it  fails  or  neglects 
for  three  months  thereafter  to  give  him  the  same,  he  may,  not- 
withstanding any  provision  of  the  chapter,   practise  medicine 


bar,  and  to  practise  pharmacy  and 
dentistry.  Iowa  Eel.  Med.  Coll.  ■». 
Schrader,  20  L.  E.  A.,  355;  87  Iowa, 
659. 

'  The  law  does  not  grant  privileges 
or  immunities;  it  establishes  a  rule 
of  evidence  to  determine  qualifica- 
tion. The  precise  evidence,  if  appro- 
priate for  the  purpose,  may  be  estab- 
lished by  the  lawmakers.  State  «. 
Blair,  112  Iowa,  466;  •  criticising 
State  «.  Pennoyer,  65  N.  H.,  113; 
State  V.  Hinman,  65  N.  H.,  103. 

When  the  question  of  authority 
to  practise  arises  collaterally  in  a  civil 
action  between  a  physician  and  one 
who  employs  him,  due  qualification 
under  the  statute  will  be  presumed ; 
the  burden  is  upon  him  who  denies 
such  license.  Lacy  v.  Kossuth  Co. , 
106  Iowa,  16;  citing  Brown  «.  Young, 
2  B.  Mon.,  26;  City  of  Chicago  v. 
Wood,  24  111.  App.,  42;  Thompson  «. 
Sayre,  1  Denio,  175. 

In  a  public  prosecution,  it  is  the 
other  way.'    Lacy  v.   Kossuth   Co., 


The  act  contemplates  that  the  cer- 
tificate shall  be  the  evidence  of  the 
qualification,  when  ascertained,  and 
that  it  shall  be  recorded  in  the  county 
where  the  holder  resides;  and  the 
record  must  show  the  facts  upon 
which  the  certificate  was  granted. 
The  certificate  or  record  is  the  proper 
evidence  of  qualification,  and  the 
offence  consists  in  the  practice  of  the 
profession  without  first  procuring  the 
certificate.  State  «.  Mosher,  78 
Iowa,  321  (1889). 

If  the  law  authorized  an  exami- 
nation as  to  competency  and  the  certi- 


ficate was  legally  refused  because  of 
incompetency,  the  case  furnishes  no 
ground  of  complaint  even  if  the  law 
is  invalid  in  other  respects.  State  ». 
Mosher,  78  Iowa,  321  (1889). 

A  certificate  is  only  prima  facie 
evidence  in  favor  of  one  accused  of 
practising  without  it,  because  it  can 
be  revoked.  State  v.  Mosher,  78 
Iowa,  321  (1889). 

^  The  power  to  administer  oaths 
and  take  testimony  is  not  exclusive 
(if  it  applies  to  the  revocation  of  cer- 
tificates), and  does  not  prevent  the 
board  from  considering,  when  no 
timely  objection  is  made,  an  affidavit 
and  a  transcript  of  the  minutes  of  a 
coroner's  inquest.  Traer  «.  State 
Board,  106  Iowa,  559. 

The  board  has  jurisdiction  to  de- 
termine the  competency  and  suffi- 
ciency of  evidence  submitted  to  it ;  if 
it  erred  in  admitting  or  giving  undue 
weight  to  evidence,  it  cannot  be  cor- 
rected by  certiorari  proceedings. 
Traer  v.  State  Board,  106  Iowa,  559. 

If  the  act  of  a  board  is  within  its 
jurisdiction  and  the  action  was  legal, 
it  cannot  be  reversed  on  certiorari, 
though  the  motive  was  wrongful. 
Iowa  Eclectic  Medical  Coll.  Assn.  v, 
Schrader,  30  L.  R.  A.,  355;  87  Iowa, 
659. 

The  board  has  power  by  proper 
investigation  to  determine  the  iden- 
tity of  applicants,  the  genuineness  of 
their  diplomas,  and  whether  they 
were  issued  hj  a  medical  school 
legally  organized  and  in  good  stand- 
ing. Iowa  Ec.  Med.  Coll.  Assn.  v. 
Schrader,  30  L.  R.  A.,  355;  87  Iowa, 
659. 
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until  the  next  regular  meeting  of  the  board  without  the  required 
certificate  (Supp.  to  Code,  1902,  s.  2,576).  Every  certificate 
must  show  whether  it  was  granted  upon  examination  [or  diplo- 
ma'] and  the  school  of  medicine  the  holder  practises  under 
(Code  1897,  s.  2,577). 

The  State  board  of  medical  examiners  shall  examine'  the 
graduates  of  the  medical  departments  of  the  State  University 
of  Iowa  and  of  such  other  medical  colleges  in  the  State  as  are 
recognized  by  said  board  as  being  in  good  and  legal  stand- 
ing' at  the  annual  medical  commencement,    and  at   the  loca- 


'  The  provision  for  granting  certifi- 
cates on  diploma  Without  examina- 
tion was  repealed  by  Act  1900,  c.  89, 
s.  1,  but  the  provision  for  the  form  of 
certificate  was  left  unchanged.  Pro- 
vision for  granting  a  certificate  to 
certain  graduates  of  medical  colleges 
of  this  State,  presenting  certificates 
from  the  boards  of  other  States,  was 
introduced  by  Act  1904,  c.  102  {q.  ii. 
below,  p.  263). 

It  is  not  questioned  that  a  diplo- 
ma from  a  reputable  medical  school 
and  the  disclosures  of  an  examination 
are  of  satisfactory  character  as  proof 
of  proper  qualification;  statutes 
which  treat  practice  at  the  time  of 
their  enactment  or  practice  for  a 
number  of  years  as  sufficient  evidence 
of  qualification  have  been  held  invul- 
nerable. State  1).  Blair,  112  Iowa, 
466;  citing  State  «.  Randolph,  23  Or., 
74;  State  v.  Dent,  35  W.  Va.,  1;  ex 
parte  Spinney,  10  Nev.,  323;  Fox  v. 
Territory,  2  Wash.  T.,  297;  State  v. 
Creditor,  44  Kan.,  565;  Gosnell  «. 
State,  52  Ark.,  328;  State  «.  State 
Medical  Board,  33  Minn.,  334;  State 
-i).  Vandersluis,  42  Minn.,  139;  State 
■V.  Green,  112  Ind.,  463;  People  «. 
Phippin,  70  Mich.,  6. 

^  Tlie  board  can  impute  incompe- 
tence to  one  who  is  stubbornly  silent 
to  its  questions.  State  v.  Mosher,  78 
Iowa,  331  (1889).     See  note  3,  p.  359. 

'The  action  of  the  board  upon 
charges  being  filed,  in  resolving  that 
it  would  not  issue  certificates  to  grad- 
uates of  plaintiff  college,  of  the  class 
of  1889-90,  until  the  standing  of  the 
college  had  been  determined,  was 
unauthorized,  unjust,  and  arbitrary; 
the  board  having  previously  deter- 
mined the  plaintiff  a  college  in  good 


standing,  on  the  faith  of  which  the 
course  of  instruction  was  continued 
and  students  encouraged  to  attend. 
It  deprived  the  graduates  of  the  class 
in  question  of  receiving  certificates 
without  investigation.  It  was  illegal 
because  it  reversed  the  former  action 
of  the  boai'd  without  investigation 
or  sufficient  cause.  Iowa  Ec.  Med. 
Coll.  Assn.  «.  Schrader,  30  L.  E.  A., 
355 ;  87  Iowa,  659. 

If  the  act  authorized  the  board  to 
determine  without  investigation  that 
a  particular  medical  school  was  not 
in  good  standing,  and  especially  when 
previously  determined  to  be  of  good 
standing,  its  constitutionality  might 
well  be  questioned.  Iowa  Be.  Med. 
Coll.  Assn.  ■».  Schrader,  20  L.  E.  A., 
355;  87  Iowa,  659. 

The  board  is  not  concluded  by 
once  having  determined  that  a  school 
is  in  good  standing,  but  it  has  no 
power  afterward  to  determine  differ- 
ently arbitrarily  and  without  investi- 
gation. Iowa  Eel.  Med.  Coll.  Assn. 
«.  Schrader,  20  L.  R.  A.,  355;  87 
Iowa,  659. 

The  determination  need  not  be 
with  the  formality  of  a  trial,  but  it 
must  be  based  upon  an  inquiry  and 
facts.  Iowa  Eel.  Med.  Coll.  Assn. 
V.  Schrader,  30  L.  R.  A.,  355;  87 
Iowa,  659. 

The  standing  of  a  college  under 
this  act  is  what  it  is  in  respect  to  the 
thoroughness  of  its  course,  rather 
than  what  it  may  be  reputed  to  be. 
Iowa  Eel.  Med.  Coll.  Assn.  ».  Schra- 
der, 20  L.  R.  A.  355;  87  Iowa,  659. 

It  is  doubtful  whether  the  board 
can  arbitrarily  say  that  no  more  than 
forty-five  per  cent  of  the  students 
may  be  permitted  to  graduate.    Iowa 
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tion  of  said  university  and  other  medical  colleges  respectively 
(Code  1897,  s.  2,582,  as  amended  1899,  c.  89,  s.  2;  Supp.  Code 
1902,  s.  2,582). 

Qualification.'— After  January  1st,  1899,  all  persons  be- 
ginning the  practice  of  medicine  must  submit  to  an  examina- 
tion, as  set  forth  in  this  chapter,  and  present  diplomas  from 
medical  colleges  recognized  as  in  good  standing  by  the  State 
board  of  medical  examiners."  All  persons  receiving  their  diplo- 
mas subsequent  to  January  1st,  1899,  shall  present  evidence 
of  having  attended  four  full  courses  of  study  of  not  less 
than  twenty-six  weeks  each,  no  two  of  which  shall  have  been 
given  in  any   one  year'    (Code   1897,    s.    2,582,    as    amended 


Eel.  Med.  Coll.  Assn.  v.  Schrader,  20 
L.  R.  A.  355;  87  Iowa,  659. 

When  the  board  has  once  acted  on 
the  facts,  and  within  its  jurisdiction, 
in  determining  the  standing  of  a  col- 
lege, a  court  cannot  reverse  its  deter- 
mination, though  it  might  have 
reached  a  different  conclusion  on  the 
facts.  Iowa  Eel.  Med.  Coll.  Assn.  r. 
Schrader,  20  L.  R.  A.,  355;  87  Iowa, 
659. 

No  appeal  is  provided  from  the 
determination  of  the  board  on  the 
standing  of  a  college,  but  its  gradu- 
ates or  students  may  submit  to  an 
examination  without  regard  to  di- 
ploma. It  is  not  true  that  the  board 
may  determine  the  standing  of  a  col- 
lege arbitrarily  and  without  re- 
straint ;  the  board  acts  under  the  re- 
straints of  law,  and  the  courts  will 
not  presume  that  it  will  disregard 
those  restraints,  in  order  to  hold  the 
law  unconstitutional.  Iowa  Eel. 
Med.  Coll.  Assn.  ■v.  Schrader,'  20  L. 
R.  A.,  355;  87  Iowa,  659. 

Jurisdiction  to  review  action  of 
board  in  determining  standing  of 
college.  See  Coll.  Phys.  &  Surg. 
Keokuk  «.  Guilbert,  69  N.  W.  R., 
453 ;  100  Iowa,  213. 

'  The  nature  and  extent  of  the  qual- 
ifications are  primarily  for  the  deter- 
mination of  the  legislature.  The 
code  provisions  were  enacted  because 
of  the  importance  of  the  interests 
committed  to  the  physician's  care, 
requiring  knowledge  and  capacity 
commensurate  therewith,  and  upon 
which    the    community    may    rely. 


State  r.  Blair,  112  Iowa,  466.  See 
note  1,  p.  260,  supra. 

The  statute  is  uniform  in  its  oper- 
ation and  not  unconstitutional  on  the 
ground  of  lack  of  uniform  operation 
uijon  all  persons  in  a  like  situation. 
Iowa  Eel.  Med.  Coll.  Assn.  v.  Schra- 
der, 20  L.  R.  A.,  355;  87  Iowa,  659. 

It  grants  no  privileges  and  immu- 
nities that  do  not  equally  belong  to 
all  citizens.  Iowa  Eel.  Med.  Coll. 
Assn.  «.  Schrader,  20  L.  R.  A.,  355; 
87  Iowa,  659. 

2  Every  citizen  has  the  undoubted 
j'ight  to  follow  any  lawful  calling, 
business,  or  profession  he  may  select, 
subject  only  to  such  restrictions  as 
the  Government  may  impose  for  the 
welfare  and  safety  of  society.  The 
unquestioned  power  of  the  State  to 
prescribe  such  restrictions  and  regu- 
lations as  in  its  judgment  shall  pro- 
tect the  people  from  the  consequences 
of  ignorance  or  incapacity,  as  well  as 
of  deception  and  fraud,  is  especially 
true  with  respect  to  the  practice  of 
medicine.  State  «.  Blair,  112  Iowa, 
466. 

'No  objection  can  be  urged  be- 
cause of  the  severity  of  the  require- 
ments, if  appropriate  to  the  profes.sioa 
and  attainable  by  reasonable  study  or 
application.  No  one  is  deprtved  of 
the  right  to  practise  medicine.  All 
that  is  exacted  is  that  every  one  who 
assumes  to  do  so  shall  be  possessed  of 
the  requisite  knowledge  and  skill, 
evidenced  by  a  certificate  of  the  board 
designated  by  the  State  to  ascertain  his 
fitness.     State?!.  Blair,  112  Iowa,  466. 
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1899,  c.  89,  s.  2;  Supp.  Code  1902,  s.  2,582)  (see  Osteopathy 
below).' 

Eegistbation  of  Cbetain  Physicians  op  Other  States. 
— A  certificate  of  registration,  showing  that  an  examination  has 
been  made  by  the  proper  board  of  any  State,  on  which  an  aver- 
age grade  of  not  less  than  seventy-five  per  cent  was  awarded,  the 
holder  having  been 'at  the  time  of  said  examination  the  legal  pos- 
sessor of  a  diploma  from  a  medical  college  in  good  standing  iu 
this  State,  may  be  accepted  in  lieu  of  an  examination  as  evidence 
of  qnalification.  But  in  case  the  scope  of  said  examination  was 
less  than  that  prescribed  by  this  State,  the  applicant  may  be  re- 
quired to  submit  to  a  supplemental  examination  in  such  subjects 
as  have  not  been  covered  (Act  1904,  c.  102,  s.  1  [a],  amending 
s.  2,582,  Code  Supp.  of  1902). 

A  certificate  of  registration  or  license,  issued  by  the  proper 
board  of  any  State,  may  be  accepted  as  evidence  of  qualification 
for  registration  in  this  State,  provided  the  holder  was  at  the  time 
of  such  registration  the  legal  possessor  of  a  diploma  issued  by  a 
medical  college  in  good  standing  in  this  State,  and  that  the  date 
thereof  was  prior  to  the  legal  requirement  of  the  examination  test 
in  this  State.     The  fee  for  such  examination  is  $50  {ib.,  s.  1, 

If  by  the  laws  of  any  State  or  the  rulings  or  decisions  of  the 
appropriate  officers  or  boards  thereof  any  burden,  obligation, 
requirement,  disqualification,  or  disability  is  put  upon  physi- 
cians registered  in  this  State  or  holding  diplomas  from  medical 
colleges  in  this  State,  which  are  in  good  standing  therein,  affect- 
ing the  right  of  said  physicians  to  be  registered  or  admitted  to 
practise  in  said  State,  then  the  same  or  like  burdens,  obligations, 
requirements,  disqualification,  or  disability  shall  be  put  upon  the 
registration  in  this  State  of  physicians  registered  in  said  State, 
or  holding  diplomas  from  medical  colleges  situated  therein  (J6., 
s.  2). 

Eecording.— The  certificate  must  be  filed  for  record  in  the 
office  of  the  county  recorder  in  the  county  wherein  the  holder 
resides,  before  the  holder  engages  in  the  practice  of  medicine, 
and  the  record  is  open  for  public  inspection.     The  same  record 

'  The  Court  has  nothing  to  do  with      Med.  Coll.  Assn.  ■».  Schrader,  20  L. 
the  diversity  of  opinion  as  to  the  ne-      R.  A.,  355;  87  Iowa,  659. 
cessity  for  such  statutes.    Iowa  Ec. 
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must  be  made  of  the  certificate  in  any  county  to  which  the  holder 
may  remove  and  in  which  he  proposes  to  practise  (Code  1897,  s. 
2,577)  (see  Osteopathy  below). 

Eeftjsal  or  Ebvocation  of  Certificate. — The  board  may 
refuse  a  certificate  to  a  person  not  of  good  moral  character,  and 
for  like  cause,  or  for  incompetency,  or  habitual  intoxication,  or 
upon  satisfactory  evidence  by  affidavit  or  otherwise  that  a  certifi- 
cate has  been  granted  upon  false  and  fraudulent  statements  as 
to  graduation  or  length  of  practice  may  revoke  a  certificate  by 
an  affirmative  vote  of  at  least  five  members  of  the  board,  which 
shall  include  one  or  more  members  of  the  different  schools  of 
medicine  represented  in  the  board ; '  nor  shall  the  standing  of  a 
legally  chartered  medical  college  from  which  a  diploma  may  be 
presented  be  questioned  save  by  a  like  vote.  After  the  revoca- 
tion of  a  certificate,  the  holder  shall  not  practise  medicine,  sur- 
gery, or  obstetrics  in  the  State  (Code  1897,  s.  2,578)  (see  Oste- 
opathy below). 

Definition,  Exceptions  (see  Osteopathy,  below). — Any 
person  shall  be  held  as  practising  medicine,  surgery,  or  obstet- 
rics, or  to  be  a  physician,  who  publicly  professes  to  be  a  physi- 
cian, surgeon,  or  obstetrician,  and  assumes  the  duties,  or  who 
makes  a  practice  of  prescribing,  or  prescribing  and  furnishing 
medicine  for  the  sick,  or  who  publicly  professes  to  cure  or  heal ; " 
but  the  act  does  not  prohibit  students  of  medicine,  surgery,  or 
obstetrics,  who  have  had  not  less  than  two  courses  of  lectures  in 
a  medical  school  of  good  standing,  from  prescribing  under  the 
supervision  of  preceptors,  or  gratuitous  service  in  case  of  emer- 
gency; nor  does  it  prevent  advertising,  selling,  or  prescribing 
natural  mineral  waters  flowing  from  wells  or  springs ;  nor  does 

'  The  statute  does  not  prescribe  the  sidered,  though  not  the  best  evidence, 
practice  to  be  followed  on  revocation  Consequently  a  transcript  of  an  affl- 
of  certificates;  a  more  flexible  prac-  davit  made  by  a  patient,  since  de- 
tice  than  that  followed  in  courts  must  ceased,  and  of  the  minutes  of  a  coro- 
of  necessity  be  followed  in  many  ner's  inquest,  were  sufficient  evidence 
cases;  the  holder  should  be  given  a  on  which  to  revoke  a  certificate,  at  a 
fair  opportunity  to  meet  the  charges  hearing  of  which  the  accused  had  no- 
and  evidence  against  him.  "Palpa-  tice  and  did  not  attend.  Traer  ii. 
ble  evidence  of  incompetency  "  is  not  State  Board,  106  Iowa,  559. 
easy  to  define;  it  must  be  sufficient  ^ Dentist  a.M  swgeon  a.re  not  inter- 
to  make  plain  and  obvious  the  incom-  changeable.  City  of  Cherokee  v. 
petency  of  the  accused  to  practise  as  Perkins,  118  Iowa,  405 ;  citing  People 
a  physician  and  surgeon.  In  the  ab-  «.  De  France  (Mich.),  63  N.  W.  R., 
sence  of  objection,  evidence  which  709,  38  L.  R.  A.,  139;  State  «.  Fisher 
tends  to  prove  or  disprove  the  com-  (Mo.),  34  S.  W.  R.,  167,  33  L.  R.  A., 
petency  of  the  accused  may  be  con-  799. 
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it  apply  to  surgeons  of  the  United  States  army,  navy,  or  marine 
hospital  service,  nor  to  physicians  or  midwives  who  have  ob- 
tained from  the  board  of  examiners  a  certificate  permitting  them 
to  practise  medicine,  surgery,  or  obstetrics  without  a  diploma 
from  a  medical  school  or  examination  by  the  board ; '  nor  to  phy- 
sicians as  defined  herein  who  have  been  in  practice  in  this  State 
for  five  consecutive  years,  three  years  of  which  must  have  been 
in  one  locality ; "  nor  to  registered  pharmacists  filling  prescrip-, 
tions,  nor  does  it  intrefere  with  the  sale  of  patent  or  proprie- 
tary medicines  (Code  1897,  s.  2,579).     (See  Appendix,  p.  689.) 
Itinerant  Physician," — Every  physician  practising  medi- 
cine, surgery,  or  obstetrics,  or  professing  or  attempting  to  treat, 
cure,   or  heal  diseases,  ailments,  or  injuries  by  any  medicine, 
appliance,  or  method,  who  goes  from  place  to  place,  or  from 
house  to  house,  or  by  circulars,  letters,  or  advertisements  solicits 
persons  to  meet  him  for  professional  treatment  at  places  other 
than  his  office  at  the  place  of  his  residence,  shall  be  considered 
an  itinerant  physician,*  and  such  itinerant  physician  shall,  in 
addition  to  the  certificate  elsewhere  provided  for  in  this  chap- 
ter, procure  from  the  State  board  of  medical  examiners  a  license 
as  an  itinerant,  on  the  payment  of  a  license  fee  to  the  treasurer 
of  the  State  of  $250  per  annum ;  on  such  payment  the  secretary 
shall  issue  to  the  applicant  therefor  a  license  to  practise  within 
the  State  as  an  itinerant  physician  for  one  year  from  the  date 
thereof.     The  board  may  for  satisfactory  reasons  refuse  to  issue 

'  A  person  included  within  the  ex-  years  in  one  locality  and  others  prac- 

ceptions  is  still  required  to  procure  tising  the  same  length  of  time  but 

the  proper  certificate,  and  if  he  fails  not  in  the  same  locality,  is  founded 

to  procure  it,,  may  be  guilty  of  prac-  in  reason,  as  fixed  residence  is  calcu- 

tising  in  violation  of  the  law.     State  lated  to    develop   better  experience 

«.  Mosher,  78  Iowa,  331  (1889).  and  higher  character,  and  at  the  same 

''  Notwithstanding  continuous  prac-  time  to  disclose  want  of  capacity  or 

tice  in  one  place,  a  certificate  may  be  good  character.     It  is  therefore  not 

denied,  owing  to  incompetency  orim-  an  arbitrary  or  unlawful  distinction, 

morality.     State  «>.  Blair,  113  Iowa,  "A  rolling  stone  gathers  no  moss"  i? 

466 ;  citing  State  «.  Mosher,  78  Iowa,  an  adage  which  embodies  a  principle 

321.     See  note  1,  p.  259,  supi-'a.  that  may  be  treated  by  the  legislature 

When  a  practitioner,  already   en-  as  evidence  of  qualification.    State  i.. 

gaged  in  practice,  applied  for  a  cer-  Blair,  113  Iowa,  466. 

tiflcate,  the  board  could  inquire  into  *The  expression  "itiaeiasit  doctor," 

his  competency,  as  well  as  the  fact  as  likewise  "itinerant  physician  and 

of  his  practice,  and  could  refuse   a  surgeon,"  relates   to    those  persons 

certificate  for  palpable  incompeten-  who  in  some  form  or  in  following 

cy.    State  «.  Mosher,  78  Iowa,  821  some  school  practise  either  medicine 

(1889).  or  surgery,  or  both.    City  of  Chero- 

''The  distinction  in  section  2,579  kee  «.  Perkins,  118  Iowa,  405. 
between  physicians  practising  three 
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such  license  or  may  cancel  such  license  upon  satisfactory  evi- 
dence of  incompetency  or  gross  immorality  (see  Offence,  be- 
low). Nothing  herein  shall  be  construed  to  prevent  any  phy- 
sician otherwise  legally  qualified  from  attending  patients  in  any 
part  of  the  State,  to  whom  he  may  be  called  in  the  regular  course 
of  business  or  in  consultation  with  other  physicians  (Supp.  Code 
1902,  S.  2,581).  Cities  and  towns  are  empowered  to  regulate, 
license  and  tax  itinerant  doctors,  itinerant  physicians  and  sur- 
geons *  (Code  1897,  s.  700;  Supp.  Code  1902,  s.  700).  *(See  Ap- 
pendix, p.  690.) 

Oefenob. — Presenting  a  fraudulent  or  false  diploma  or  the 
diploma  of  another  to  the  board  of  medical  examiners  for  the 
purpose  of  procuring  a  certificate,  or  filing  or  attempting  to  file 
with  the  recorder  of  any  county  as  one's  own  the  certificate  of 
another,  or  falsely  personating  one  to  whom  a  certificate  has 
been  granted  by  the  board,  or  practising  medicine,  surgery,  or 
obstetrics  without  first  having  obtained  and  filed  for  record  the 
certificate  required  (if  not  embraced  in  the  exceptions  above  spec- 
ified), or  continuing  to  practise  medicine,  surgery,  or  obstetrics 
after  the  revocation  of  certificate,  is  a  misdemeanor '  (Code  1897, 
s.  2,580). 

Filing  or  attempting  to  file  with  the  recorder  of  any  county 
the  certificate  of  another  with  the  name  of  the  party  to  whom  it 
was  granted  or  issued  erased,  and  the  claimant's  name  inserted, 
or  filing  or  attempting  to  file  with  the  board  of  medical  ex- 
aminers any  false  or  forged  af&davit  of  identification,  is  forgery 
(».).         ■ 

Practising  medicine  as  an  itinerant  physician  as  herein  de- 
fined without  having  procured  such  license  is  a  misdemeanor 
(Supp.  Code  1902,  s.  2,581)  (see  Osteopathy,  below). 

Penalty. — On  conviction  of  misdemeanor  as  above,  fine 
$300  to  $500  and  costs,  and  commitment  to  county  jail  till  paid 
(ib.). 

For  forgery,  imprisonment  in  penitentiary  not  more  than  ten 
years  (Code  1897,  s.  4,853)  (see  Osteopathy,  below). 

Pees. — To  county  recorder  for  recording  certificate,  50  cents 
(*.,  8.  2,577). 

To  secretary  of  the  board  in  advance  of  examination,  from 

'  Where  a  city  ordinance  prescribed  ant    dentist.      City   of  Cherokee   v. 

a  local  license  for  itinerant  doctors,  Perkins,  118  Iowa,  405. 

itinerant  physicians,  and  surgeons,  ^  See  State  «.  Mosher,  note  1,  p.  259. 
this  was  held  not  to  include  an  itiner- 
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each  applicant,  $10  (Code  1897,  s.  2,576,  as  amended  1900,  c. 

89,  s.  1). 

To  treasurer  of  State,  for  license  as  itinerant,  $250  per  an- 
num (Code  1897,  s.  2,581). 

For  examination  under  [&]  of  s.  1,  c.  102,  Act  1904,  $50  (Act 
1904,  c.  102,  s.  1  [&]). 

Osteopathy.  — ^ Any  person  holding  a  diploma  from  a  legally 
incorporated  school  of  osteopathy,  recognized  as  of  good  stand- 
ing by  the  Iowa  Osteopathic  Association,  and  wherein  the  course 
of  study  comprises  a  term  of  at  least  twenty  months  or  four 
terms  of  five  months  each  in  actual  attendance  at  such  school, 
and  shall  include  instruction  in  anatomy,  including  dissection 
of  a  full  lateral  half  of  the  cadaver,  physiology,  chemistry,  his- 
tology, pathology,  gynecology,  obstetrics,  and  theory  of  osteop- 
athy, and  two  full  terms  of  practice  of  osteopathy,  shall,  upon 
the  presentation  of  such  diploma  to  the  State  board  of  medical 
examiners  and  satisfying  such  board  that  he  is  the  legal  holder 
thereof,  be  granted  by  the  board  an  examination  on  the  branches 
herein  named  (except  the  theory  and  practice  of  osteopathy, 
until  there  may  be  appointed  an  osteopathic  physician  on  the 
state  board  of  health  and  medical  examiners). 

The  fee  for  such  examination,  which  shall  accompany  the  ap- 
plication, is  $10.  The  examination  shall  be  conducted  in  the 
same  manner  and  at  the  same  dat«  and  place  that  physicians  are 
examined  under  section  2,576  Code.  The  same  general  average 
shall  be  required  as  in  cases  of  physicians ; '  provided  that  oste- 
opaths who  are  graduates  of  legally  incorporated  schools  of  oste- 
opathy as  above  recognized,  and  who  are  at  the  time  of  the  pas- 
sage of  this  act  (April  8th,  1902,  Act  1902,  c.  158 ;  29  G.  A., 
158)  engaged  in  the  practice  of  osteopathy,  shall  be  entitled  to 
receive  a  certificate  upon  the  payment  of  the  prescribed  fee 
without  such  examination.  Upon  passing  a  satisfactory  ex- 
amination as  above  prescribed  the  board  shall  issue  a  certifi- 
cate to  the  applicant  permitting  such  person  to  practise  os- 
teopathy, which  certificate  shall  be  registered  with  the  recorder 
of  the  county  in  which  the  holder  resides  (Supp.  Code  1902, 
s.  2,583  a).  The  holder  shall  not  be  subject  to  Code  s.  2,580 
(*.). 

The  certificate  shall  not  authorize  the  holder  to  prescribe  or 
'  See  note  1,  p.  361. 
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use  drugs  in  his  practice  nor  to  perform  major  or  operative  sur- 
gery (ib.,  s.  2,583,  6). 

Osteopathy — Refusal,  Eevooation  of  Ceetifioate. — 
The  board  may  refuse  a  certificate  to  a  person  otherwise  qualified, 
not  of  good  moral  character.  For  like  cause,  or'  incompetency, 
or  habitual  intoxication,  or  upon  satisfactory  evidence  by  affida- 
vit or  otherwise  that  a  certificate  had  been  granted  upon  false 
and  fraudulent  statements  as  to  graduation  or  length  of  practice, 
the  board  may  revoke  a  certificate  by  an  affirmative  vote  of  at 
least  five  members  of  the  board,  including  one  or  more  members 
of  the  different  schools  of  medicine  represented  in  the  board. 
After  the  revocation  of  a  certificate  the  holder  shall  not  practise 
osteopathy,  surgery,  or  obstetrics  in  the  State  (Supp.  Code  1902, 
s.  2,583,  c). 

Osteopathy — Offences. — A  person  presenting  to  the  board 
a  fraudulent  or  false  diploma,  or  one  of  which  he  is  not  the 
rightful  owner,  for  the  purpose  of  procuring  a  certificate  as 
herein  provided,  or  filing  or  attempting  to  file  with  the  recorder 
of  any  county  the  certificate  of  another  as  his  own,  or  falsely 
personating  any  one  to  whom  a  certificate  has  been  granted  by 
the  board,  or  practising  osteopathy,  surgery,  or  obstetrics  with- 
out first  obtaining  and  filing  for  record  the  certificate  required, 
and  nbt  embraced  within  any  of  the  exceptions  in  this  chapter 
(Ch.  17  A.,  Supp.  Code  1902),  or  continuing  to  practise  osteopa- 
thy, surgery,  or  obstetrics  after  the  revocation  of  his  certificate, 
is  guilty  of  a  misdemeanor.  Penalty,  fine  $300  to  $500  and 
costs  of  prosecution,  and  commitment  to  county  jail  till  fine  is 
paid. 

Filing  or  attempting  to  file  with  any  county  recorder  the  cer- 
tificate of  another,  with  the  name  of  the  party  to  whom  it  was 
granted  or  issued  erased  and  the  claimant's  name  inserted,  or 
filing  or  attempting  to  file  with  the  board  any  false  or  forged  affi- 
davit of  identification,  is  forgery  (Supp.  Code  1902,  s.  2,583,  d). 

Itineeant  Osteopath. — Every  person  practising  osteopathy 
or  obstetrics,  or  professing  to  treat,  cure,  or  heal  diseases,  ail- 
ments, or  injury  by  any  osteopathic  application  or  method,  who 
goes  from  place  to  place,  or  from  house  to  house,  or  by  circu- 
lars, letters,  or  advertisements  solicits  persons  to  meet  him  for 
proi^ssional  treatment  at  places  other  than  his  oifice  at  the  place 
of  his  residence,  is  an  itinerant  osteopath ;  in  addition  to  the  cer- 
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tificate  elsewhere  in  this  chapter  required,  he  must  procure  from 
the  State  board  a  license  as  an  itinerant,  and  pay  to  the  State 
treasurer  $250  per  annum.  On  payment  of  this  sum  the  secre- 
tary shall  issue  to  the  applicant  a  license  to  practise  within  the 
State  as  an  itinerant  osteopath  for  one  year  from  the  date  there- 
of. The  board  may  for  satisfactory  reasons  refuse  to  issue  such 
license,  or  may  cancel  such  license  upon  satisfactory  evidence  of 
incompetency  or  gross  immorality  (Supp.  Code  1902,  s.  2,583,  e). 

Osteopathy — Pees. — Upon  examination  under  Supp.  Code 
1902,  s.  2,583,  a,  to  accompany  application,  $10  (Supp.  Code 
1902,  s.  2,583,  a). 

By  graduates  entitled  to  certificate  without  examination  under 
Supp.  Code  1902,  s.  2,583,  a,  $10  (ib.). 

To  county  recorder  for  registration  of  certificate,  50  cents 
\ib.). 

License  fee  of  itinerant  osteopath,  to  State  treasurer,  $250  per 
annum  (Supp.  Code  1902,  s.  2,583,  e). 

Kansas.  ' 

Board  oe  Medical  Eegisteation  and  Examination.'— 
The  board  consists  of  seven  members,  physicians  in  good  stand- 
ing in  their  profession,  who  have  received  the  degree  of  doctor  of 
medicine  from  some  reputable  medical  college  or  university,"  not 
less  than  six  years  prior  to  their  appointment ;  representation  to 
be  given  to  the  different  schools  of  practice  as  nearly  as  possible 
in  proportion  to  their  numerical  strength  in  the  State,  no  school 
to  have  the  majority  of  the  whole  board.*  The  president  and 
secretary  have  power  to  'administer  oaths  pertaining  to  all  mat- 
ters related  to  the  business  of  the  board.     The  board  holds  regu- 

'  Statutes  regulating  the    practice  sued  by  a  medical  college  as  a  diplo- 

of  medicine  and  surgery  were  enacted  ma,  neither  proves  nor  tends  to  prove 

as  early  as  1760,  and  they  have  been  that    the  holder    has   attended  any 

uniformly  upheld  when  their  validitj'  course  of  instruction  or  has  gradu- 

was  assailed  in  the  courts.     State  «.  ated  at  such  institution,  the  paper 

Wilcox,  64  Kan.,  789.  should  be  excluded  from  the  consid- 

^  The  bo::rd  is  not  a  judicial  tribu-  erationof  the  jury.     State  e.  Wilsou, 

nal;  it  acts  jMa^-judicially,  but  is  63  Kan.,  621. 

only  a  ministerial  board  and  performs  *  See  for  the  discussion  of  the  effect 

no  Judicial    functions.      Meffert    v.  upon  practitioners  of  different  schools 

Medical    Board,  66  Kan.,  710.  *See  of  practice,  of  this  constitution  of  the 

Appendix,  p.  691.  board,  holding  that  it  was  not  preju- 

■*ln  the  absence  of  some  evidence  dicial  to  the  applicant  andwasdiota 

raising  a  question,  the  presumption  practical  question  in  the  case  before 

is  that  a  college  is  respectable ;  but  it,  State  v.  Wilcox,  64  Kan.,  789. 
where  a  paper,  purporting  lo  be  is- 
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lar  meetings  on  the  second  Tuesday  in  February,  June,  and 
October,  and  one  other  meeting  at  such  time  and  place  as  the 
board  may  designate,  in  such  of  the  chief  cities  of  the  State  as 
the  board  may  designate.  No  license  to  practise  medicine '  and 
surgery  shall  be  issued  by  the  board  on  less  than  five  affirma- 
tive votes  when  the  full  board  is  present,  or  upon  less  than 
a  majority  affirmative  vote  when  less  than  a  full  board  is 
present "  (Act  1901,  c.  254,  s.  1 ;  =  Dassler's  Gen.  Stats.  1901,  s. 
6,669). 

Eecoed  and  Eegistee  of  Boaed. — The  board  is  required 
to  keep  a  record  of  its  proceedings,  and  also  a  register  of  all  ap- 
plicants for  license  to  practise  medicine  in  all  of  its  branches, 
with  a  record  showing  the  age  of  the  applicant,  time  spent  in  the 
study  of  medicine,  and  the  name  and  location  of  the  institution 
or  institutions  from  which  the  applicant  may  have  received  de- 
grees or  certificates  of  medical  instruction;  also  whether  the 
candidate  was  licensed  or  rejected.  Said  books  and  register  are 
pima  facie  evidence  of  all  matters  recorded  therein  (i6.). 


'  The  practice  of  medicine  consists : 
(1)  in  judging  tlie  nature,  character, 
and  symptoms  of  the  disease ;  (3)  in 
determining  the  proper  remedy  for 
the  disease ;  (3)  in  giving  or  prescrib- 
ing the  application  of  the  remedy  to 
the  disease.  Underwood  v.  Scott,  43 
Kan.,  714  (1890). 

If  the  person  who  makes  a  diagno- 
sis also  gives  the  medicine  to  the  pa- 
tient, he  is  practising  medicine  within 
the  statute  (so  held  of  Act  1870,  c. 
68,  now  repealed,  which  did  not  Ae- 
&a&  practising  medicine).  Underwood 
«.  Scott,  43  Kan.,  714  (1890). 

If  a  person  is  unauthorized  to  prac- 
tise or  is  acting  in  violation  of  the 
provisions  of  the  statute,  he  is  not 
entitled  to  compensation  for  the  med- 
icine which  he  furnishes  at  the  time 
as  a  physician ;  it  was  error  to  in- 
struct that  a  physician  could  recover 
for  the  medicine  furnished,  though  he 
might  not  have  been  entitled  to  prac- 
tise medicine.  Underwood  v.  Scott, 
43  Kan.,  714  (1890). 

'  The  courts  will  not  presume  that 
the  board  will  act  arbitrarily  and  un- 
justly, but  rather  that  it  will  deal 
justly  with  all  applicants  for  license ; 
the  discretion  vested  in  it  is  not  arbi- 
trary, capricious,  nor  unrestrained; 


the  law  requires  that  the  board  shall 
exercise  an  honest  and  impartial  judg- 
ment and  discretion,  in  accordance 
with  just  rules;  if  it  should  depart 
from  this  course  and  act  arbitrarily 
and  unjustly,  the  courts  are  open  to 
applicants  and  will  award  them  relief 
and  protection.  State  v.  Wilcox,  64 
Kan.,  789. 

3  The  Act  of  1901,  c.  254,  is  consti- 
tutional ;  its  title  sufficiently  embraces 
■  its  subject ;  its  provisions  are  not 
prohibitive,  because  the  profession 
and  practice  are  still  open  to  every 
citizen  of  the  United  States  who  is 
qualified  and  who  can  produce  evi- 
dence of  the  same ;  the  police  power 
may  so  regulate  the  practice  of  medi- 
cine as  to  protect  the  people  from  ig- 
norance and  incapacity  as  well  as 
from  deception  and  fraud;  it  is  not 
an  arbitrary  discrimination  nor  an 
invalid  deprivation  of  right  to  pro- 
vide that  only  those  possessing  a 
knowledge  of  the  human  system,  of 
its  ailments  and  diseases,  and  who 
possess  the  skill  to  apply  remedies 
and  practise  the  art  of  healing,  shall 
be  allowed  to  practise.  State  v.  Wil- 
cox, 64  Kan.,  789;  citing  also  State 
V.  Creditor,  44  Kan.,  565. 
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Former  Practitioners.' — The  law  required  all  persons 
engaged  in  the  practice  of  medicine,'  on  the  date  of  its  pas- 
sage "  (March  22d,  1901),  to  apply  to  the  board  within  four 
months  thereafter  for  a  license  to  practise.  It  provided  for  the 
issue  of  a  license  to  those  presenting  a  diploma,  *  upon  complying 
with  .certain  conditions,  and  the  certificate  of  the  board,  left  for 
record  with  the  county  clerk  in  which  the  applicant  practises,  is 
conclusive  evidence  that  its  owner  is  entitled  to  practise  medicine 
and«surgery  in  the  State.  *  It  also  provided  for  the  issue  of  a 
certificate  by  the  board  to  residents  engaged  continuously  in  the 
State  for  seven  years  prior  to  the  act,"  with  like  effect  when 
so  left  for  record.  It  also  provided  for  the  issue  of  a  certificate, 
with  like  effect  when  so  left  for  record,  after  examination, 
to  practitioners  not  such  graduates  and  not  of  seven  years' 
practice  (Act  1901,  c.  254,  s.  2 ;  Dassler's  Gen.  Stat.  1901,  s. 
6,670). 


1  Prior  to  the  Act  of  1870,  c.  68,  no 
test  of  qualification  was  made  nor 
any  statutory  restrictions  imposed 
upon  the  profession.  State  «.  Wil- 
son, 61  Kan.,  791. 

One  wlio  practised  medicine  before 
tlie  passage  of  the  Act  of  1870  was 
exercising  a  legal  right,  while  one 
who  practised  thereafter,  not  having 
complied  with  its  provisions,  was  en- 
gaged in  the  commission  of  a  crime. 
State  V.  Wilson,  61  Kan.,  791;  criti- 
cising Wert  e.  Clutter,  37  Ohio  St., 
347. 

There  are  no  provisions  of  tlie 
law  which  are  arbitrary  or  unequal  in 
their  application.  State  ■».  Wilcox, 
64  Kan.,  789. 

'  In  the  absence  of  proof  to  the  con- 
trary, it  will  be  presumed  that  the 
laws  of  Nebraska  are  the  same  as 
those  of  Kansas  (so  held,  apparently, 
with  respect  to  the  presumption  that 
there  is  a  similar  statute  in  Nebras- 
ka). State  11.  AVilson,  63  Kan.,  621 
(1901,  under  Act  1870,  c.  68,  now  re- 
pealed).    See  note  1,  p.  269. 

^  It  could  not  have  been  the  intent 
of  the  legislature  under  the  Act  of 
1870,  c.  68  (which  provided  that  a 
person  engaged  continuously  in 
practice  for  ten  years  should  be  con- 
sidered to  have  complied  with  the 
act),  to  permit  ten  years'  persistent 


violation  of  the  prohibitions  of  the 
act  to  qualify  the  violator  to  practise 
medicine  under  the  act ;  therefore  the 
period  of  ten  years  mentioned  in  the 
act  must  have  been  a  period  of  ten 
years  before  its  passage.  The  au- 
thority or  right  to  practise  medicine 
cannot  be  builded  on  wrong  or  crime. 
State  V.  Wilson,  61  Kan.,  781. 

*■  See  p.  268,  n.  3. 

'  The  statute  (so  held  of  the  prior 
Act  of  1870,  c.  68)  should  not  be  so 
construed  as  to  give  a  perspn  the 
privilege  of  exercising  a  right  which 
is  in  violation  of  any  of  its  provi- 
sions ;  to  hold  that  a  person  who  fur- 
nished medicine  as  a  physician  could 
recover  compensation  for  the  medicine 
so  furnished  or  prescribed  would  ren- 
der the  statute  nugatory.  Under- 
wood V.  Scott,  43  Kan.,  714  (1890). 

« "Where  the  act  (1870,  c.  68,  now- 
repealed)  contained  a  provision  ex- 
cepting from  its  prohibitive  operation 
persons  engaged  in  practice  continu- 
ously for  ten  years  or  more  before  it 
took  effect,  evidence  that  the  accused 
had  practised  in  Nebraska  for  ten 
years,  after  the  law  in  Kansas  took 
effect,  was  held  to  be  wholly  in- 
admissible to  excuse  the  accused, 
State  11.  Wilson,  63  Kan.,  .621.  See 
note  3,  supra. 
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Eefitsal — Eevocation. — The  board  may  refuse  to  grant 
a  certificate  to  any  person  guilty  of  felony  or  gross  immorality, 
or  addicted  to  the  liquor  or  drug  habit  to  such  a  degree  as  to 
render  him  unfit  to  practise  medicine  or  surgery,  and  may,  after 
notice  and  hearing,  revoke  the  certificate  for  like  cause  (i6.).' 

Qualification  "  — Medicine,  Surgery  —  Osteopathy.  — 
All  persons  intending  to  practise  medicine,  surgery,  or  oste- 
opathy after  the  passage  of  the  act  (March  22d,  1901),  and 
all  persons  who  have  not  complied  with  section  2  (see  For- 
mer Practitioners,    supra),    shall    apply   to  the  board  ^   at 


>  Where  charges  formulated  by  citi- 
zens and  presented  to  the  board  were 
not  as  formal  or  specific  as  would  be 
required  in  an  information  or  indict- 
ment, but  were  ample  to  challenge 
the  attention  of  the  board  and  to  no- 
tify the  accused  of  the  nature  of  the 
accusations,  they  were  adequate  to 
empower  the  board  to  proceed,  and, 
after  hearing,  at  which  the  accused 
was  present  in  person  and  by  coun- 
sel, to  authorize  the  revocation  of  his 
license.  MefCert  v.  Medical  Board,  66 
Kan.,  710.   »See  Appendix,  p.  691. 

The  provisions  of  the  act  indicate 
that  the  investigation  vras  not  intend- 
ed to  be  carried  on  in  observance  of 
the  technical  rules  adopted  by  courts 
of  law ;  the  members  are  not  learned 
in  the  science  of  the  law ;  to  require 
that  they  proceed  in  conformity  to 
the  technical  rules  of  a  common-law 
court  would  at  once  disqualify  it 
from  making  any  investigatit)n.  A 
summary  proceeding  of  this  kind  is 
not  like  a  common-law  trial,  nor  are 
the  'Same  precision  and  accuracy  re- 
quired as  in  a  trial  before  a  court; 
the  duty  of  determining  the  sufficien- 
cy of  the  evidence  belongs  to  the 
board  and  not  to  the  Court;  the  find- 
ings of  the  board  are  conclusive  on 
the  Court  (even  where,  as  in  this  case, 
evidence  of  rumor,  hearsay,  and  gos- 
sip had  been  admitted).  Meflert  v. 
Medical  Board,  66  Kan.,  710. 

The  immoral  conduct  which  enti- 
tles the  board  to  revoke  or  refuse  a 
certificate  need  not  be  in  the  line  of 
professional  conduct;  the  felony 
need  not  have  been  committed  on  a 
patient  or  his  property,  nor  while  at- 
tending a  patient.  MefEert  v.  Medi- 
cal Board,  66  Kan.,  710. 


It  is  within  the  police  power  of  a 
State  to  prescribe  the  qualifications 
of  one  desiring  to  practise,  and  also 
to  provide  for  the  creation  of  a  board 
to  make  the  examination  and  deter- 
mine whether  the  applicant  is  quali- 
fied, and  to  issue  a  license,  and  also  to 
revoke  a  license  if  it  appears  that  it 
should  not  have  been  issued,  or  the 
holder,  since  its  issue,  has  become 
disqualified.  To  revoke  a  license  to 
practise  medicine  otherwise  than  by 
a  judgment  of  forfeiture  by  a  judi- 
cial tribunal  is  not  a  deprivation  of 
property  without  due  process  of  law, 
and  doe's  not  violate  the  fourteenth 
amendment  of  the  United  States  Con- 
stitution. Meffert  «.  Medical  Board, 
66  Kan.,  710.  *See  Appendix,  p.  691. 

The  revocation  of  such  a  license  is 
not  the  exercise  of  judicial  power, 
but  of  the  police  power;  the  body 
vested  with  the  power  to  grant  may 
be  vested  with  the  power  to  revoke. 
MefEert  «.  Medical  Board,  66  Kan., 
710.   *See  Appendix,  p.  691. 

The  power  to  revoke  a  license  for 
offences  committed  before  the  passage 
of  the  act  is  not  an  ex  post  facto  law, 
because  it  is  not  a  punishment,  but  a 
protection  to  citizens ;  if  the  qualifi- 
cation is  reasonable,  no  one  is  enti-  ' 
tied  to  complain ;  the  purpose  of  the 
law  is  a  standard  of  qualification,  not 
a  punishment.  Meffert  «.  Medical 
Board,  66  Kan.,  710  (contrasting  it 
with  disbarment  of  an  attorney, 
which  is  a  punishment). 

2  See  p.  269,  n.  3 ;  State  «.  Wilcox, 
p.  370,  n.  1;  Meffert  «.  Medical 
Board,  supra,  n.  1. 

3  The  power  of  the  State  to  deter- 
mine the  qualification  for  oflBce  and 
the  conditions  upon  which .  citizens 
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any  regtdar  meeting,    or  at  any  other  time  or  place  as  may 
be  designated  by  the  board,  for  a  license.'    Application  must 
be  in  writing,  accompanied  by  the  fee  (see  Fees,  infra),  with 
the  age   of  the   applicant,    proof   that   he  or   she  is  of  good 
moral  character,  and  satisfactory  evidence  that  he  or  she  has 
devoted  not  less  than  three  periods  of  six  months  each,  no  two 
within  the  same  twelve  months,  or,  if  after  April  1st,  1902,  four 
periods  of  not  less  than  six  months  each,  no  two  in  the  same 
twelve  months,  to  the  study  of  medicine  and  surgery.     All  such 
candidates,  except  as  hereinafter  provided,  shall  submit  to  exam- 
ination, of  a  character  to  test  their  qualifications  as  practitioners 
of  medicine  and  surgery,  which  shall  embrace  all  those  topics  and 
subjects,  a  knowledge  of  which  is  generally  required  by  reputa- 
ble medical  colleges  of  the  United  States  for  the  degree  of  doctor 
of  medicine ;  provided  that  the  examination  in  materia  medica 
and  therapeutics  and  the  theory  and  practice  of  medicine  shall 
be  conducted  by  those  members  only  of  the  board  who  are  of  the 
same  school  of  practice  as  the  applicant  claims  to  follow.    Grad-, 
uates  of  legally  chartered  medical  institutions  of  the  tTnited 
States  or  foreign  countries  in  good  standing,  as  determined  by 
the  board,  may  be,  at  the  discretion  of  the  board,  granted  a 
license  without  examination.     Any  graduate  of  a  legally  char- 
tered school  of  osteopathy,  wherein  the  requirements  for  the  giv- 
ing of  a  diploma  include  a  course  of  instruction  of  not  less  than 
four  terms  of  five  months  each,  in  two  or  more  separate  years, 
shall  be  given  a  certificate  of  license  to  practise  osteopathy  upon 
the  presentation  of  such  diploma.     The  board  may  in  its  discre- 
tion accept,  in  lieu  of  examination  or  diploma,  the  certificate  of 
the  board  of  registration  and  examination  of  any  other  State  or 
Territory  of  the  United  States  or  any  foreign  country  whose 
standards  of  qualification  for  practice  are  equivalent  to  those 
of  Kansas."     A  temporary  certificate  may  be  issued  to  any  stu- 
dent of  medicine  or  practitioner  of  medicine,  not  qualified  under 
the  law,  upon  the  written  request  of  a  majority  of  the  practi- 
tioners of  medicine  under  this  act  in  the  county  in  which  he  or 

may  exercise  the  various  callings  and  '  A  practitioner  and  the  people  of 

pursuits  within  its  limits  was  recog-  the  community  are  bound  to  know 

nized  in  England    more  than  three  that  the  State  laws  prescribe  condi- 

hundred  years  ago  (citing  Dr.  Bon-  tions  for  practice.     State  n.  Wilson, 

ham's  case,  4   Coke,  367).     MefEert  63  Kan.,  631. 
«.  Medical  Board,  66  Kan.,  710.  ^See  p.  370,  n.  3. 


KANSAS.  273 

she  desires  to  practise,  or,  if  there  be  no  practitioners  registered 
under  this  act  in  any  county  in  the  State,  the  board  shall  issue  a 
temporary  permit  to  persons  as  above  described  upon  the  appli- 
cation of  the  board  of  county  commissioners  of  said  county  (Act 
1901,  c.  254,  s.  3;  Dassler's  Gen.  Stats.  1901,  s.  6,671). 

Tempoeaet  Permit.  — The  secretary  of  the  board  may  in  his 
discretion  issue  a  temporary  permit  to  practise  medicine,  sur- 
gery, or  osteopathy  to  any  person  who  shall  have  made  applica- 
tion in  writing  to  said  board  for  license  to  practise,  accompanied 
by  the  prescribed  fee,  and  proof  as  required  by  s.  3,  c.  254,  laws 
1901  (supra),  and  who  shall  be  a  graduate  of  any  legally  char- 
tered medical  institution  of  the  United  States  or  any  foreign 
country,  or  any  legally  chartered  school  of  osteopathy ;  or  such 
permit  may  be  so  issued  to  any  such  applicant  for  license,  com- 
plying with  said  conditions,  who  is  shown  to  have  been  licensed 
by  the  board  of  registration  and  examination  in  any  other  State 
or  Territory  of  the  United  States  or  any  foreign  country  whose 
standards  of  qualification  for  practice  are  equivalent  to  those  of 
Kansas.  Any  such  temporary  permit  shall,  when  recorded  in 
the  office  of  the  county  clerk  of  the  county  in  which  he  resides, 
authorize  the  person  receiving  it  to  practise  medicine,  surgery, 
or  osteopathy  in  the  same  manner  as  a  permanent  license,  up  to 
the  commencement  of  the  next  regular  meeting  of  the  board. 
Neither  the  board  nor  its  secretary  has  power  to  issue  more  than 
one  temporary  permit  to  any  one  person,  nor  to  extend  any  such 
permit  beyond  the  time  herein  limited  (Act  1903,  c.  358,  s.  1). 

Oeetificate. — On  the  completion  of  the  examination  or 
acceptance  of  the  diploma  or  certificate  as  above  (in  Act  1901, 
c.  254)  provided,  the  board,  if  it  finds  the  applicant  qualified, 
shall  grant  and  issue  a  certificate  to  the  applicant  to  practise 
medicine '  and  surgery  or  osteopathy  within  the  State ;  within 
thirty  days  of  the  date  of  the  certificate,  the  owner  must  have  it 
recorded  in  the  office  of  the  clerk  of  the  county  in  which  he  re- 
sides, or,  if  a  non-resident  of  the  State,  then  of  the  county  in 
which  he  has  an  offtce  or  intends  to  practise,  and  the  date  of  re- 
cording shall  be  indorsed  on  it.  Until  the  certificate  or  license ' 
is  recorded  he  shall  not  exercise  any  of  the  rights  or  privileges 
'  See  p.  269,  n.  1.  was  upheld  in  Steiner  «.  Liggett,  67 

^  A  municipal  license  tax  on  itiner-      Ean. ,  832 ;  of.  Mayor,  etc. ,  of  Sa van- 
ant  physicians,  surgeons,  or  oculists,      nah  ■».  Charlton,  36  Ga.,  460,  supra, 
or  magnetic,  psychic;  or  other  healers      p.  324,  n.  1. 
18 
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therein  conferred.  The  county  clerk  must  keep  in  a  book  a 
complete  list  of  the  certificates  recorded  by  him,  which  shall  be 
open  to  public  inspection  during  business  hours  (Act  1901,  c. 
254,  s.  4;  Dassler's  Gen.  Stats.  1901,  s.  6,672). 

Definition. — Any  person  is  regarded  as  practising  medi- 
cine '  who  prescribes  or  recommends  for  a  fee,  for  like  use,  any 
drug  or  medicine,  or  performs  any  surgical  operation  of  what- 
ever nature  for  the  cure  or  relief  of  any  wounds,  fracture,  or  bod- 
ily injury,  infirmity,  or  disease  of  another  person,  or  who  uses 
the  words  or  letters  "Dr.,"  "Doctor,"  "M.D.,"  or  any  other  title 
in  connection  with  his  name  which  in  any  way  represents  him  as 
engaged  in  the  practice  of  medicine  and  surgery  (Act  1901,  c. 
254,  s.  6;  Dassler's  Gen.  Stats.  1901,  s.  6,674). 

Eeligious  Beliefs.  ° — Nothing  in  the  act  is  to  be  construed 
as  interfering  with  any  religious  beliefs  in  the  treatment  of  dis- 
ease, provided  that  quarantine  regulations  relating  to  contagious 
diseases  are  not  infringed  upon  (i&. ). 

Osteopaths. — All  persons  practising  osteopathy  must  be 
registered  and  licensed  as  doctors  of  osteopathy,  but  they  shall 
not  administer  drugs  or  medicines  of  any  kind  nor  perform  oper- 
ations in  surgery  (i&. ). 

Exceptions  '  —  Optician  —  Doctoe  of  Optics.  —  The  act 
does  not  apply  to  any  commissioned  medical  officer  of  the  United 
States  army,  navy,  or  marine  hospital  service,  in  the  discharge 
of  his  official  duties ;  nor  to  any  legally  qualified  dentist  when 
engaged  in  the  legitimate  practice  of  his  profession ;  nor  to  any 
physician  or  surgeon  called  from  another  State  or  Territory  in 
consultation  with  a  licensed  physician  of  this  State,  or  to  treat  a 
particular  case  in  conjunction  with  a  licensed  practitioner  of  the 
State,  and  who  does  not  otherwise  practise  in  the  State.  Noth- 
ing in  the  act  applies  to  the  administration  of  domestic  medicines 
nor  prohibits  gratuitous  services ; '  provided  any  person  holding 
a  diploma  issued  by  an  optical  college,  and  who  has  studied  the 

1  See  p.  369,  n.  1.  any  class  of    physicians.     State  v. 

'  Tlie  act  is  not  invalid  because  of  Wilcox,  64  Ean.,  789. 

the  provision  that  it  shall  not  be  con-  '  See  p.  370,  n.  1,  State  v.  Wilcox, 

strued  as  interfering  with  religious  ■■  It  is  the  practice  of  medicine  and 

beliefs;  the  Constitution  guarantees  surgery    for    compensation    that  is 

religious   freedom,   and    this  would  sought  to  be  regulated  and  controlled; 

have  been  implied  without  mention  not  the  use  of  home  remedies  nor  the 

in  the  statute;   there  is  nothing   in  neighborly  offices  which    one  may 

this  provision  which  makes  an  illegal  kindly  and  gratuitously  perform  for 

discrimination  against  or  in  favor  of  another ;  and  the  exception  of  these 
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anatomy  of  the  eye  and  contiguous  parts,  human  physiology,  and 
natural  philosophy  for  at  least  six  months  under  a  competent 
teacher,  and  who  shall  pass  examination  satisfactory  to  the  State 
board  of  medical  registration  and  examination,  shall  be  eligible 
to  register  as  an  optician  or  doctor  of  optics,  and  shall  be  other- 
wise governed  by  this  act  so  far  as  applicable  (i6.). 

Offence — Penalty. — Practising  medicine  and  surgery  or 
osteopathy  in  the  State,  without  having  received  and  had  re- 
corded a  certificate  under  this  act,  or  violating  any  of  its  pro- 
visions, is  a  misdemeanor, '  punishable  with  a  fine  of  from  $50 
to  $200;  and  in  no  case  wherein  the  act  is  violated  shall  the 
violator  receive  compensation  for  services  rendered "  (Act  1901,, 
c.  254;  ib.,  s.  7;  Dassler's  Gen.  Stats.  1901,  s.  6,675). 

Enfoecbment. — It  is  the  duty  of  the  secretary  of  the  board 
to  see  that  the  act  is  enforced  (ib.). 

Perjury. — To  swear  falsely  in  any  affidavit  or  oral  testi- 
mony made  or  given  by  virtue  of  the  provisions  of  the  act  or  the 
regulations  of  the  board  is  perjury  (Act  1901,  c.  254,  s.  8 ;  Dass- 
ler's Gen.  Stats.  1901,  s.  6,676). 

Fees. — To  the  county  clerk,  for  recording  and  reporting  cer- 
tificates, not  more  than  $1  (Act  1901,  c.  254,  s.  4;  Dassler's 
Gen.  Stats.  1901,  s.  6,672). 

does  not  invalidate  tlie  act.     State  «.  of  qualification  nor  uphold  a  judg- 

Wilcox,  64  Kan.,  789.  ment  for  recovery  for  medical  and 

'  Where  the  evidence  of  qualifica-  surgical  services  performed  months 

tion  to  practise  Is  not   a  matter  of  prior  to  the  filing  of  the  pleading, 

public  record,  and  is  therefore  pecul-  It  was  essential  to  recovery  that  at 

iarly  within  the  knowledge  of   one  the  time  of  performing  the  services 

accused  of  practising  without  being  plaintiff  possessed  the  requisite  quali- 

qualified,  the  burden  is  on  the  ac-  flcations.     Westbrook  «.  Nelson,   64 

cused  to  prove  his  qualification;  but  Kan.,  436. 

where  the  evidence  is  matter  of  pub-  If  the  pleading  had    alleged   the 

lie  record,  if  it  exists,  the  burden  of  proper  qualification  and  authority  to 

proving  that  it  does  not  exist  is  on  engage  in  the  practice  of  medicine 

the  prosecution.     State  ».  Wilson,  63  and  surgery  at  the  time  of  the  per- 

Kan.,  631.     See  p.  273,  n.  1.  formance  of  the  services,  and  no  issue 

'  Where  a  pleading,  in  an  action  for  liad  been  joined  thereon  by  proper 

professional  services  and  expenses  in-  denial,   the  allegation  of    authority 

curred  as  a  practising  physician  and  would  have  required  no  evidence  in 

surgeon,  alleged  that  "  plaintiff  is  a  its  support.     Westbrook  v.  Nelson, 

physician  and  duly  entitled  to  prac-  64  Kan.,  436. 

tise  medicine  under  the  laws  of  Kan-  On  liberality  of  construction  of 
sas,"  and  was  subsequently  amended  pleadings  to  recover  in  justice's 
to  allege  that  "  the  plaintiff  Is  a  phy-  courts  for  professional  services,  and 
sician  and  surgeon  duly  entitled  to  method  of  proving  qualification  there- 
practise  medicine  and  surgery  under  under,  see  Sailor  «.  Caldwell,  65  Kan., 
the  laws  of  Kansas,"  it  was  held  that  86. 
the  pleading  did  not  permit  evidence 
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For  issuance  of  certificate  without  examination  under  section 
2,  $2  (Act  1901,  c.  254,  s.  5;  Dassler's  Gen.  Stats.  1901,  s. 
6,673). 

For  examination,  to  be  fixed  by  the  board,  not  to  exceed  $15 
(ib.). 

For  examination  of  diploma  or  certificate  from  examining 
board  of  another  State,  to  be  fixed  by  the  board,  not  to  exceed 
$10  (ib.). 

Kentucky.'* 
*(See  Appendix,  p.  691. ) 

Medical  Eegistee. — The  county  clerk  of  each  county  is 
required  to  keep  a  medical  register  for  the  registration  of  physi- 
cians, and  when  any  physician  shall  die  or  remove  from  the 
county  he  shall  make  a  note  of  the  same  at  the  bottom  of  the 
page ;  on  January  1st  annually  he  is  required  to  transmit  to  the 
office  of  the  State  board  of  health  a  duly  certified  list  of  the  phy- 
sicians of  his  county  registered  under  this  law  (Carroll's  Ky. 
Stats.  [1903],  s.  2,611;  Act  April  10th,  1893,  c.  179,  s.  1). 

QuALiEicATiON." — It  is  Unlawful'  for  any  person  to  prac- 


'  There  is  no  constitutional  objec- 
tion to  any  provision  of  the  act  (so 
held  of  Act  1874,  February  23d,  and 
its  amendments).  Driscoll  v.  Com- 
monwealth, 93  Ky.,  398  (1892). 

The  authority  to  practise  under 
former  laws  is  considered  in  Hargan 
D.  Purdy,  93  Ky.,  424. 

The  purpose  of  the  Kentucky 
statute  was  to  protect  the  people  from 
empiricism.  Nelson  v.  State  Board 
of  Health,  108  Ky.,  769. 

Empiricism  is  a  practice  of  medi- 
cine founded  on  mere  experience 
without  the  aid  of  science  or  the 
knowledge  of  principles.  Nelson  v. 
State  Board  of  Health,  108  Ky.,  769. 

*  One  who  sues  for  slander  and  for 
libel,  alleging  that  the  slander  and 
libel  consisted  in  calling  him  no  doctor, 
nothing  but  a  travelling  quack,  and  in 
asserting  that  lie  knows  nothing  about 
medicine,  and  who  shows  in  his  peti- 
tion how  and  by  what  authority  he 
was  entitled  to  practise  as  a  physician, 
and  who  thereby  fails  to  show  that  he 
was  duly  and  legally  authorized  to 
practise,  could  not  in  law  have  been 
injured  or  sustained  damage ;  for,  if 
practising  in  violation  of  statute,  he 
could  not  in  law  have  been  injured 


or  have  sustained  damage  from  being 
characterized  by  the  language  com- 
plained of,  or  could  not  be  heard  in  a 
court  of  j  ustice  to  complain.  Hargan 
«.  Purdy,  93  Ky.,  424. 

A  physician,  not  legally  author- 
ized to  practise  in  the  State,  when  al- 
leged slanderous  and  libellous  words 
were  published  of  him  respecting  his 
profession,  as  a  legal  sequence  has  no 
cause  of  action  therefor.  Hargan  s. 
Purdy,  93  Ky.,  424. 

If  the  statute  (in  1900)  applies  to 
osteopaths,  it  also  applies  to  trained 
nurses  and  all  others  of  that  class 
who  for  compensation  administer  to 
the  wants  of  the  sick.  If  it  were 
so  construed,  every  one  would  be 
compelled,  willing  or  unwilling,  to 
employ  a  registered  physician  when 
sick,  or  to  trust  himself  to  gratuitous 
services.  Such  a  law  would  be  of 
doubtful  constitutionality,  as  restrict- 
ing the  free  choice  of  the  citizen;  but 
the  statute  was  designed  to  do  no 
more  than  regulate  the  practice  or 
medicine  by  physicians  and  surgeons, 
and  the  penalties  are  similarly  limited. 
Nelson  «.  State  Board  of  Health,  108 
Ky.,  769. 

'  The  legislature  may  say  you  shall 
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tise  medicine '  in  any  of  its  branches  who  has  not  exhibited  and 
registered  in  the  county  clerk's  office,  of  the  county  in  which  he 
resides,  his  authority  to  practise,"  with  his  age,  address,  place  of 
birth,  and  the  school  or  system  of  medicine  to  which  he  professes 
to  belong. '  The  person  registering  must  subscribe  and  verify  by 
oath  before  such  clerk  an  affidavit  containing  such  facts,  which, 
if  wilfully  false,  subjects  the  affiant  to  punishment  for  perjury 
(Act  1893,  April  10th,  c.  179,  s.  2;  Carroll's  Ky.  Stats.  1903, 
s.  2,612). 

The  authority  to  practise  medicine  shall  be  a  certificate  from 
the  State  board  of  health  to  be  issued  upon  application  to  any 
reputable  physician  who  is  practising  or  who  desires  to  begin  to 
practise  medicine,  who  possesses  a  diploma  from  a  reputable  med- 
ical college'  legally  chartered  under  the  laws  of  this  State,  or 


not  practise  medicine  unless  you  have 
the  indorsement  of  a  board  skilled  in 
the  profession,  and  it  may  prescribe 
the  mode  of  determining  the  qualifi- 
cation. Driscoll  ■».  Commonwealth, 
93Ky.,  393. 

'  Osteopathy  is  a  new  method  of 
treating  diseases,  said  to  have  origi- 
nated with  Dr.  A.  T.  Still,  of  Kirks- 
ville,  Mc,  about  1871.  The  history 
of  the  School  of  Osteopathy  at  Kirks- 
ville,  Mc,  and  of  other  schools  of 
osteopathy  considered:  Nelson  «. 
State  Board  of  Health,  108  Ky.,  769. 

An  osteopath  is  in  no  proper  sense 
a  physician  or  surgeon ;  he  does  not 
practise  medicine  or  surgery;  he  is 
rather  on  the  plane  of  a  trained  nurse ; 
he  may  be  paid  for  his  labor ;  his  ser- 
vices are  no  more  the  practice  of  med- 
icine than  is  bathing  a  patient,  and  he 
violates  no  law  in  so  practising  oste- 
opathy (1900).  Nelson  «.  State  Board 
of  Health,  108  Ky.,  769. 

''Authority  to  practise  medicine 
under  the  statute  can  only  be  con- 
ferred by  a  certificate  from  the  State 
board  of  health.  Nelson  ii.  State 
Board  of  Health,  108  Ky.,  769. 

'The  legislature  (by  Act  April 
25th,  1888)  did  not  intend  the  mere 
fact  of  a  person  being  registered  by  a 
county  clerk  in  the  Medical  Register 
to  be  conclusive  evidence  of  author- 
ity to  practise  by  reason  of  a  diploma 
or  compliance  with  section  2,  Act 
1874;  the  authenticity  and  validity 
of  a  pretended  diploma  and  the  ver- 


ity and  sufficiency  of  facts  stated  in 
the  physician's  affidavit  as  to  the 
length  of  time  he  has  practised  medi- 
cine may  be  called  in  question.  Har- 
gan  ».  Purdy,  93  Ky.,  424. 

*  A  diploma  from  a  reputable  col- 
lege in  which  there  may  be  taught  a 
new  system  of  practice,  or  in  which 
there  may  be  a  departure  from  the 
old  system,  affords  no  reason  for 
withholding  an  indorsement  by  the 
board  of  health.  Driscoll  v.  Com- 
monwealth, 93  Ky.,  393. 

The  fact  that  a  school  is  a  reputa- 
ble school  of  osteopathy  does  not  nec- 
essarily constitute  it  a  reputable 
school  of  medicine  within  the  mean- 
ing of  the  law.  Nelson  «.  State 
Board  of  Health,  108  Ky.,  769. 

If  the  board  discriminates  against 
a  school  on  account  of  its  system  of 
medicine,  it  exceeds  its  power;  but  a 
school  of  osteopathy  is  not  a  reputa- 
ble medical  college  within  the  mean- 
ing of  the  act;  the  terms  physician, 
practice,  medicine,  and  medical  college 
were  used  in  their  well-defined  popu- 
lar sense;  physician  refers  to  those 
exercising  the  calling  of  treating  the 
sick  by  medical  agencies,  as  com- 
monly practised  when  the  act  was 
passed;  medical  college,  to  those 
schools  teaching  medicine  in  its  differ- 
ent branches  at  which  physicians  at 
that  time  were  educated,  or  schools  of 
that  character  organized  since.  An 
essential  part  of  such  instruction  was 
teaching  the  nature   of    medicines, 
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a  diploma  from  a  reputable '  and  legally  chartered  medical  col- 
lege of  some  other  State  or  country,  indorsed  as  such  by  said 
board, "  or  satisfactory  evidence  from  the  applicant  that  he  was 
reputably  and  honorably  engaged  in  the  practice  of  mediciae  in 
the  State  prior  to  February  23d,  1864,'  or  satisfactory  evidence 
from  any  person  who  was  reputably  and  honorably  engaged  in 
the  practice  of  medicine  in  Kentucky  prior  to  February  23d, 
1884,  '■ "  who  has  passed  a  satisfactory  practical  examination  be- 
fore said  board.  Applicants  may  present  their  credentials  by 
mail  or  proxy,  and  the  board  shall  issue  its  certificate  to  such 
applicants  as  are  entitled  as  though  the  applicant  was  present 
(Act  1894,  c.  51;  Carroll's  Ky.  Stats.  1903,  s.  2,613).' 

Itinerant  Physician.  — N^othing  in  the  law  authorizes  any 
itinerant  doctor  to  register  or  practise  medicine  (Act  1893,  April 
10th,  c.  179,  s.  4;  Carroll's  Ky.  Stats.  1903,  s.  2,614). 

Eefusal,  Ebvocation  of  Certificate. — The  board  may 
refuse  a  certificate  to  any  individual  guilty  of  grossly  unprofes- 
sional conduct  of  a  character  likely  to  deceive  or  defraud  the 
public,  and  may,  after  due  notice  and  hearing,  revoke  such  cer- 


how  to  eompound  and  administer 
them,  and  for  what  maladies  to  be 
used ;  and  surgery  is  an  essential  part 
of  the  instruction.  Nelson  «.  State 
Board  of  Health,  108  Ky.,  769. 

Osteopathy  teaches  neither  thera- 
peutics, materia  medica,  nor  surgery, 
and  ignores  bacteriology ;  it  adminis- 
ters no  drugs;  it  uses  no  knife.  [For 
■what  it  does  profess,  see  this  case.] 
A  school  which  does  none  of  these 
things  cannot  be  regarded  as  a  medi- 
cal college  in  the  popular  sense.  Nel- 
son V.  State  Board  of  Health,  108  Ky., 
769. 

'  See  p.  277,  n.  4. 

^  The  amendment  of  1890,  dispens- 
ing with  the  indorsement  of  a  medical 
school  or  medical  society  where  the 
diploma  was  obtained  out  of  the 
State,  and  requiring  the  indorsement 
by  the  State  board  of  health,  did  not 
apply  where  physicians  prior  thereto, 
by  complying  with  the  previous  en- 
actments, entered  upon  the  practice 
of  their  profession;  it  affects  only 
those  who  failed  to  comply  with  the 
former  statute  or  who,  since  the  pas- 
sage of  the  Act  of  1890,  commenced 
.  to  practise  without  complying  with 


its  provisions;  the  right  of  a  physi- 
cian who  practised  before  1890,  and 
who  complied  with  the  law  then  in 
existence,  could  not  be  questioned 
under  the  Act  of  1890.  Driscoll  v. 
Commonwealth,  93  Ky.,  393. 

*  It  is  an  unreasonable  construction 
that  one  may  become  qualified  by 
practice  in  violation  of  the  statute. 
Commonwealth  v.  Bice,  93  Ky.,  393. 

*  There  is  (1900)  no  authority  to  ex- 
amine any  one  not  engaged  in  prac- 
tice prior  to  February  23d,  1884,  or 
to  issue  a  certificate  to  such  person, 
unless  he  is  a  reputable  physician 
having  a  diploma  from  a  reputable 
college;  without  such  a  certificate  it 
is  unlawful  to  practise  medicine  in 
any  of  its  branches  within  the  State. 
Nelson  «.  State  Board  of  Health,  108 
Ky.,  769. 

'  The  law  is  valid  so  far  as  it  au- 
thorizes the  board  to  pass  upon  the 
qualifications  of  persons  and  to 
license  them.  If  the  board  should 
exercise  that  power  arbitrarily  or  ca- 
priciously,  the  injured  party  may 
obtain  relief  in  the  courts.  Matthews 
11.  Murphy,  23  Ky.  Law  R.,  750. 
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tificates  for  like  cause.  In  cases  of  refusal  or  revocation  the 
applicant  may  appeal  to  the  governor,  whose  decision  affirm- 
ing or  overruling  the  decision  of  the  board  shall  be  final  (Act 
1893,  April  10th,  c.  179,  s.  5;  Carroll's  Ky.  Stats.  1903,  s. 
2,615).' 

Systems,  Exceptions. — The  law  does  not  discriminate 
against  any  peculiar  school  or  system  of  medicine,^  nor  prohibit 
women  from  practising  midwifery,  nor  prohibit  gratuitous  ser- 
vices in  case  of  emergency,  nor  apply  to  commissioned  surgeons 
of  the  United  States  army,  navy,  or  marine  hospital  service,  nor 
to  legally  qualified  physicians  of  another  State  called  to  see  a 
particular  case  or  family,  but  who  do  not  open  an  office  or  ap- 
point a  place  in  the  State  where  he  or  she  may  meet  patients  or 
receive  calls  (Act  1893,  April  10th,  c.  179,  s.  6;  Carroll's  Ky. 
Stats.  1903,  s.  2,616). 

Peosectjtion.  ^ — It  shall  be  the  duty  of  the  State  and  local 
boards  of  health  to  bring  to  the  attention  of  the  courts  any  viola- 
tions of  the  provisions  of  this  law  within  their  respective  juris- 
dictions (Act  1893,  April  10th,  c.  179,  s.  7 ;  Carroll's  Ky.  Stats. 
1903,8.2,617). 

Penalty. — Any  person  living  in  this  State  or  coming  into 

'  A  physician  was  charged  with  ad-  is  unprofessional  conduct,  he  could 
vertising  that  he  could  cure  cancer,  not  knowingly  or  intentionally  be 
tapeworm,  and  piles  without  the  use  guilty  of  it.  If  the  legislature  de- 
of  a  knife ;  with  reflecting  upon  the  sires  to  declare  for  what  acts  or  con- 
medical  profession  by  advertising;  duct  a  physician's  license  shall  be  re- 
witli  practising  osteopathy ;  with  voked,  it  may  do  so  and  vest  in  some 
guaranteeing  a  cure  or  no  paj';  and,  tribunal  the  right  to  investigate  the 
by  reason  of  the  foregoing  acts,  with  charges.  But  the  present  statute 
unprofessicmal  conduct  of  a  character  prescribes  no  rule  to  govern  the  con- 
likely  to  deceive  or  defraud  the  pub-  duct  of  the  profession  nor  the  board 
lie.  Held,  that  the  license  which  he  in  adjudging  its  effect.  The  act  is 
received  under  section  2,615  was  a  unconstitutional  so  far  as  it  author- 
right  or  estate;  that  the  purpose  of  izes  revocation  for  unprofessional 
the  statute  requiring  certain  qualifi-  conduct.  Matthews  i).  Murphy,  23 
cations  was  to  prevent  entry  into  the  Ky.  Law  R.,  750;  63  S.  W.  R.,  785; 
profession  without  fitness;  i't  was  not  54  L.  R.  A.,  415;  citing  Bx  parte 
intended  that  the  power  should  bo  Jackson,  45  Ark.,  164;  Ex  parte  Mc- 
arbitrarily  or  capriciously  exercised.  Nulty,  77Cal.,  164.  Seeira/™.  P-694.] 
The  State  board  of  health  has  not  the  '  It  is  immaterial  that  it  does  not 
right  to  charge  one  licensed  to  prac-  appear  from  a  diploma,  or  otherwise, 
tise  medicine  with  unprofessional  what  system  of  medicine  was  taught 
conduct  likely  to  deceive  or  defraud  in  a  medical  school.  DriscoU  v.  Com- 
tlie  public,  erect  a  standard  by  which  monwealth,  93  Ky.,  393.  See  note  4, 
that  conduct  is  to  be  measured,  and,  p.  377. 

if  in  its  judgment  he  does  not  meet  ''The  same  technical  rule   should 

its  requirements,  summarily  deprive  not  be  applied  on  demurrer  to  an  in- 

him  of  a  right  or  estate  or  both.     As  formation  as  to  an  indictment.     Com- 

the  statute  does  not  advise  him  what  monwealth  s.  Rice,  93  Ky.,  393. 
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this  State  who  shall  practise  medicine  or  attempt  to  practise 
medicine  in  any  of  its  branches,  or  who  shall  treat  or  attempt  to 
treat  any  sick  or  afflicted  person  by  any  system  or  method  what- 
soever, for  reward  or  compensation,  without  first  complying 
with  the  provisions  of  this  law,  shall  be  punished  with  a  fine  of 
$50,  and  on  each  subsequent  conviction  by  a  fine  of  $100  and 
imprisonment  for  thirty  days,  or  either,  or  both,  in  the  discre- 
tion of  the  court  or  jury;  and  in  no  case  where  any  provision  of 
this  law  has  been  violated  shall  the  violator  be  entitled  to  receive 
compensation  for  services  rendered. ' 

Definition. — To  open  an  office  for  such  purpose  or  to  an- 
nounce to  the  public  in  any  way  a  readiness  to  treat  the  sick  or 
afflicted  shall  be  deemed  to  engage  in  the  practice  of  medicine 
(Act  1898,  c.  47;  Carroll's  Ky.  Stats.  1903,  s.  2,618).'' 

Pees. — To  the  county  clerk,  from  each  physician  registered, 
for  all  services  required,  50  cents  (ib.,  s.  2,611). 

The  State  board  of  health  shall  not  charge  more  than  $2  for 
any  certificate  (Act  1894,  c.  51;  Carroll's  Ky.  Stats.  1903,  s. 
2,613).' 

Louisiana. 

Constitutional  Peo vision. — The  general  assembly  must 
provide  for  the  interest  of  State  medicine  in  all  its  departments, 
and  for  the  protection  of  the  people  from  unqualified  practition- 
ers of  medicine  (Const.  1898,  Art.  297). 

Medical  examinees  '  shall  consist  of  two  boards,*  appointed 
by  the  governor — one,  of  the  physicians  and  surgeons  recom- 
mended by  the  Louisiana  State  Medical  Society,  and  one,  of  phy- 
sicians and  surgeons  recommended  by  the  Hahneman  State  Medi- 
cal Society.  There  shall  be  five  members  of  each  board,  any 
three  of  whom  shall  constitute  a  quorum  for  the  purpose  of  hold- 
ing an  examination  and  granting  a  certificate.  All  the  members 
of  both  boards  shall  be  graduated  physicians  and  practitioners. 

'  Under  the  pharmacy  law,  while  a  its    constitutionality),  see  Board  of 

regular  physician  may  sell  drugs  to  Medical  Examiners  «.  Fowler,  50  La. 

his  own  patients,  he  cannot  lawfully,  Ann.,  1,358. 

if  not  a  registered  pharmacist,  fill  pre-  ■•  Courts  cannot  control  the  selection 

scriptions  sent  to  him  by  others.    Com-  of  agencies  through  which  the  legis- 

monwealth  v.  Hovions,  113  Ky.,  491.  lature  acts  in  determining  qualifica- 

^  See,  however,  notes,  p.  276,  n.  3;  tions.     It  has  the  right  to  provide  for 

p.  277,  notes  1,  4.  a  board  of  this  constitution.    Board 

5  History  of  the  passage  of  this  law  of  Medical  Examiners  «.  Fowler,  50 

through  the  legislature  (as  bearing  on  La.  Ann.,  1,358. 
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The  board  composed  of  members  recommended  by  the  Louisiana 
State  Medical  Society  shall  examine  all  applicants  who  propose  to 
practise  any  jther  than  the  homoeopathic  system  of  medicine,' 
and  the  board  composed  of  members  recommended  by  the  said 
Hahneman  Society  shall  examine  all  applicants  who  propose  to 
practise  the  homoeopathic  system  of  medicine  (Act  49  of  1894, 
s.  3). 

All  examinations  and  answers  shall  be  in  writing,  and  filed 
and  kept  as  records  (J6.). 

The  president  and  secretary  of  their  respective  boards  are 
empowered  to  administer  oaths  in  taking  testimony  on  matters 
pertaining  to  the  duties  of  the  board  (ib.,  s.  6). 

The  board  of  examiners  shall  hold  two  meetings  each  year, 
one  in  the  city  of  ISew  Orleans  and  one  in  the  city  of  Monroe, 
but  the  president  may  call  meetings  elsewhere  whenever  the 
board  may  deem  it  necessary  or  expedient  (ib.,  s.  7,  as  amended 
by  Act  81,  1896). 

The  boards  shall  report  to  the  prosecuting  officer  of  the  State 
of  Louisiana  all  persons  violating  the  provisions  of  the  act  (ib. , 
s.  18). 

Qualification.' — After  the  promulgation  of  this  act  (1894) 
no  person,  except  those  already  engaged  under  existing  laws  in 
the  practice  of  medicine,  surgery,  midwifery,  and  dentists,  shall 
practise  medicine  in  any  of  its  departments,  ^  unless  such  person 
shall  possess  all  the  qualifications  required  by  this  act  (Act  49  of 
1894,  s.  1;  Wolff's  Laws  of  La.  1904,  p.  1,235).* 

After  the  promulgation  of  this  act  (1894),  any  person  before 

'  There  is  no   constitutional   right  with  Art.  39  of  the  Constitution ;  it 

for  those  entertaining  peculiar  theo-  is  not  a  special  law,  and  therefore 

ries  to  be  recognized  and  dealt  with  does  not  violate  Art.  46  of  the  Consti- 

as  a  particular  school  of  medicine.  tution;  Act  13  of  .1896  was  constitu- 

M.  tional ;  the  Act  of  1894  does  not  vio- 

There  is  no  authority  to  prevent  late  Arts.  1,  5,  7,  11,  30  et  seg.,  of  the 
an  applicant  from  going  before  the  Constitution.  Board  of  Medical  Ex- 
hoard,  by  a  prejudgment  that  his  di-  aminers  ®.  Fowler,  50  La.  Ann., 
plomais  not  from  a  medical  college  1,358. 

in  good  standing ;  it  is  the  duty  of  *  The  right  to  practise  medicine  is 

the  board  to  receive  and  pass  on  all  not  a  natural  right.     Board  of  Medi- 

applioations,  on  evidence  submitted  cal  Examiners  «.  Fowler,  50 La.  Ann., 

to  them  in  each  case.     Board  of  Med-  1,358. 

ioal  Examiners  v.    Fowler,   60    La.  *  The  medical  profession  is  subject 

Ann.,  1,358.  to  legislative   control.     The  legisla- 

'^  This  act  was  passed  in  conformity  ture  has  the  right^to  require  an  ex- 

with  Art.  37  of  the  Constitution ;   it  amination  as  to  qualifications.     Board 

embraces  but  one  sub.iect,  and  that  of  Medical  Examiners  v.  Fowler,  50 

expressed  in  its  title,  in  accordance  La.  Ann.,  1,358. 
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entering  upon  the  practice  of  medicine  in  any  of  its  branches," 
dentists  excepted,  shall  present  to  the  board  of  medical  exam- 
iners a  diploma "  from  a  medical  college  in  good  standing,  said 
standing  to  be  determined  by  the  board,  and  shall  pass  a  satis- 
factory examination '  before  the  board,  upon  anatomy,  physiol- 
ogy, chemistry,  principles  of  medicine,  obstetrics,  physical  diag- 
nosis, surgery,  materia  medica,  and  hygiene,  and  shaU  satisfy 
the  board  that  he  or  she  is  twenty-one  years  of  age,  of  good 
moral  character,  and  possesses  at  least  a  fair  primary  educa- 
tion. If  said  diploma  and  examination  are  satisfactory  to  the 
board,  they  shall  issue  a  certificate  in  accordance  with  the  facts 
(ib.,  s.  2). 

The  certificate  of  either  board  shall  be  conclusive  proof  of  the 
efficiency  of  the  applicant  {ib.,  s.  3). 

MiDWiYES. — Provision  was  made  in  the  act  for  the  registra- 
tion within  ninety  days  after  its  passage,  of  midwives  practising 
as  such  at  the  time  of  its  passage,  and  the  issue  of  a  certificate 
entitling  the  holder  to  practise  midwifery  in  the  parish  in  which 
the  certificate  was  issued  (ib.,  s.  5). 

All  persons  beginning  the  practice  of  midwifery  in  the  State 
after  the  passage  of  the  act  (1894)  shall  appear  before  one  of 
the  State  boards  of  examiners  and  submit  to  such  examination  in 
midwifery  as  the  board  shall  require;  if  such  examination  is 
satisfactory,  on  receipt  of  $5  the  board  shall  issue  a  certificate 
which  shall  be  registered  with  the  secretary  of  the  board  of 
health  in  the  parish  of  Orleans  and  with  the  clerk  of  the  district 
court  in  the  other  parishes  of  the  State,  in  the  manner  provided 
for  physicians.  This  section  does  not  apply  to  the  so-called 
midwife  of  rural  districts  and  plantation  practice,  who,  for  the 
purposes  of  this  section,  are  not  considered  as  practising  mid- 
wifery as  a  profession  (ib.,  s.  5). 

TsMtoEAET  Certificate. — One  member  of  a  board  of 
medical  examiners  may  grant  a  permit  after  satisfactory  exami- 
nation to  any  applicant ;  such  temporary  permit  shall  not  con- 
tinue in  force  longer  than  until  the  next  regular  meeting  of  the 
boards,  but  such  permit  shall  in  no  case  be  granted  within  six 

'  The  legislature  has  not  by  this  act  not  render  the  act  unconstitutional. 

discriminated    against    the    eclectic  Board  of  Medical  Examiners «.  Fow- 

school  of  medicine,     lb.  ler,  supra. 

^  See  p.  281,  n.  1.  Admission  to  practise  in  another 

'  A  board's  abuse  of  its  power  does  State  is  not  a  vested  right,    lb. 


LOUISIANA.  283 

months  after  the  applicant  has  been  refused  a  permit  by  the 
boards  {ib.,  s.  8). 

Eecoeding.  — Certificates  issued  under  section  2  shall  be  re- 
corded in  the  office  of  the  clerk  of  the  district  court  of  the  parish 
in  which  he  or  she  resides,  who  shall  certify  to  such  recordation 
by  indorsement  on  the  original  certificate,  which  the  holder  shall 
transmit  or  deliver  to  the  State  board  of  health.  Such  certificate 
transmitted  or  delivered  to  the  State  board  of  health  shall  entitle 
the  holder  to  be  placed  on  the  list  of  registered  physicians  and 
surgeons.  Said  board  of  health  shall  preserve  such  certificates, 
and  a  copy  thereof  signed  by  its  secretary  shall  be  received  as 
evidence  in  the  courts.  Until  such  recordation,  the  certificate 
holder  shall  not  exercise  any  of  the  rights  or  privileges  therein 
conferred  to  practise  medicine  (ib.,  s.  9). 

Publication  of  List. — The  State  board  of  health  is  required 
to  publish  annually  in  the  official  State  journal  (or,  if  there  be 
no  such  journal,  then  in  a  daily  newspaper  in  New  Orleans),  a 
list  of  the  registered  physicians  and  surgeons  and  their  resi- 
dences. Such  published  list  shall  be  received  in  evidence  in  the 
courts  as  proof  that  the  physicians  and  surgeons  therein  named 
are  duly  registered.  Said  board  is  required  to  strike  from  said 
list  the  name  of  any  person  whose  certificate  may  have  been  re- 
voked by  the  State  boards  of  medical  examiners  {ib.,  s.  10). 

CrviL  Disabilities.  — A  practitioner  of  medicine  in  any  of 
its  departments  failing  to  comply  with  this  act  shall  not  be  ex- 
empt from  jury  or  military  duty,  nor  be  permitted  to  collect  fees 
or  charges  for  services  rendered,  nor  be  allowed  to  testify  as  a 
medical  or  surgical  expert  in  any  court  in  the  State,  nor  to  exe- 
cute any  certificate  as  physician  or  surgeon,  nor  to  hold  any 
medical  office,  nor  to  be  recognized  by  the  State,  or  parish,  or 
municipal  corporation,  as  a  physician  or  surgeon,  nor  entitled  to 
enjoy  any  of  the  privileges,  rights,  or.  exemptions  granted  to 
physicians  and  surgeons  by  the  laws  of  this  State  (ib.,  s.  16).' 

Itinerant  Yendees. — Any  itinerant  vender  of  any  drug, 
nostrum,  ointment,  or  application  of  any  kind,  intended  for  the 
treatment  of  disease  or  injury,  or  who  may,  by  writing,  print,  or 
other  methods,  profess  to  cure  or  treat  disease  or  deformity  by 
any  drug,  nostrum,  manipulation,  or  other  expedient,  in    the 

■  The  legislature  was  empowered  to      Medical  Examiners  i>.  Fowler,  50  La. 
prescribe  these  penalties.     Board   of      Ann.,  1,358. 
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State,  shall,  if  found  guilty,  be  fined  not  less  than  $25  nor  more 
than  $100  for  each  offence,  to  be  recovered  in  an  action  of  debt, 
before  any  court  of  competent  jurisdiction,  or  imprisoned  not 
less  than  ten  nor  more  than  thirty  days,  or  be  both  fined  and  im- 
prisoned (*.,  s.  12).' 

Definition. — Any  person  shall  be  regarded  as  practising 
medicine  in  any  of  its  departments  who  shall  append  the  letters 
M.D.  or  M.B.  to  his  or  her  name,  or  repeatedly  prescribe  or  di- 
rect, for  the  use  of  any  person  or  persons,  any  drug  or  medicine 
or  other  agency  for  the  treatment,  cure,  or  relief  of  any  bodily 
injury,  infirmity,  or  disease.  This  act  shall  not  apply  to  farm- 
ers and  planters  when  exclusively  practising  without  compensa- 
tion on  their  employees  and  tenants  (i&.,  s.  13). 

Penalty. — If  a  person  practise  medicine  in  any  of  its  de- 
partments without  first  obtaining  the  certificate,  or  contrary  to 
the  provisions  of  this  act,  the  board  {sic .')  of  medical  examiners 
created  by  this  act  may  through  their  respective  presidents  cause 
to  issue  in  any  competent  court  a  writ  of  injunction,^  forbidding 


'  Section  13  and  section  14  of  the 
Act  of  1894  are  not  inconsistent,  and 
they  are  not  rendered  so  by  Act  13  of 
1896 ;  both  sections  continue  in  force, 
section  12  as  it  was,  and  section  14  as 
amended;  therefore  an  indictment 
will  lie  under  section  12,  notwith- 
standing the  amendment  of  section  14 
by  Act  13  of  1896,  which  changed  the 
process  for  enforcing  section  14  from 
criminal  to  civil.  State  ex  rel.  Dis- 
trict Attorney  i).  .Judge,  105  La.,  371. 

Practice.  —  Whether  convictions 
under  section  12  are  reviewed  by  ap- 
peal, certiorari,  or  prohibition,  see 
State  V.  Pettigrew,  109  La.,  181;  38 
So.  R.,  110;  State  ex  rel.  Pettigrew  ». 
Hall,  109  La.,  290;  33  So.  R.,  318. 

If  the  defence  to  an  information 
under  section  12  is  that  accused  is 
engaged  in  interstate  commerce,  it  is 
a  matter  of  fact  to  be  taken  notice  of 
only  after  proof.  State  ex  rel.  Petti- 
grew ».  Hall,  109  La.,  290;  33  So.  R., 
318. 

Section  12  is  not  class  legislation ; 
its  object  is  expressed  in  the  title  of 
the  act,  and  the  act  does  not  embrace 
more  than  one  subject.  State  ». 
Hall,  109  La.,  290;  33  So.  R.,  318; 
citing  State  v.  Lee,  106  La.,  400;  81 
So.  R.,  14. 


Provisions  relating  to  venders  who 
undertake  to  prescribe  and  effect  cures 
with  the  nostrums  which  they  sell 
are  as  germane  to  the  purpose  of  an 
act  to  protect  the  public  from  un- 
skilled and  incompetent  practitioners  . 
as  the  provisions  relating  to  persons 
who  without  having  their  qualifica- 
tions tested  undertake  to  treat  disease 
by  the  use  of  compounds  sold  by  oth- 
ers. State  ex  rel.  Wynne  ®.  Lee,  106 
La.,  400. 

The  itinerant  vender  professing  to 
treat  and  cure  disease  is  placed  in  a 
class  by  himself;  he  is  not  regarded 
as  a  practitioner  of  medicine,  yet  by 
undertaking  to  treat  disease,  being 
presumably  unskilled  and  incompe- 
tent, he  is  within  the  scope  and  pur- 
pose of  the  act.  State  ex  rel.  Wynne 
«.  Lee,  106  La.,  400. 

'  The  board  is  empowered  to  test 
the  facts  through  injunction.  Board 
of  Medical  Examiners  ».  Fowler,  50- 
La.  Ann.,  1,358. 

It  is  defendant's  duty,  when  his 
right  is  called  in  question,  to  show 
that  he  is  acting  under  legal  author- 
ity. Board  of  Medical  Examiners  «>. 
Fowler,  50  La.  Ann.,  1,358. 
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and  enjoining  said  person  from  further  practising  medicine  in 
any  of  its  departments  in  the  State  until  such  person  shall  first 
have  obtained  the  certificate  provided  (it.,  s.  14,  as  amended 
Act  1896,  No.  13,  s.  1).  Said  injunction  shall  not  be  subject  to 
be  released  on  bond,  and  in  the  same  suit  the  boards  may  sue  for 
and  demand  a  penalty  not  to  exceed  $100,  and  attorneys'  fees 
not  to  exceed  $50  and  costs,  judgment  for  which  may  be  ren- 
dered in  the  same  judgment  in  which  the  judgment  may  be  made 
absolute;  the  trial  shall  be  summary,  by  the  judge,  without  a 
jury  (*.). 

Revocation  op  Certificates. — The  boards  may  revoke  any 
permit  or  certificate  issued  by  them,  whenever  it  shall  appear 
that  the  physician  has  been  convicted  of  immoral  conduct,  before 
a  competent  court  (Act  49,  1894,  s.  15). 

Exceptions. — This  act  shall  not  apply  to  any  commissioned 
surgeons  of  the  United  States  army,  navy,  or  marine  hospital 
service,  to  physicians  or  surgeons  from  other  States  or  Territo- 
ries in  actual  consultation  with  a  registered  physician  of  this 
State,  nor  to  any  physician  actually  practising  in  this  State '  be- 
fore the  passage  of  this  act  (1894)  and  in  accordance  with  then 
existing  laws  (ib.,  s.  17). 

Fees. — To  boards  of  examiners  for  issuing  certificate,  $1 ;  for 
examination,  $10 ;  if  applicant  fails  to  pass  and  no  certificate 
issues,  $5  only  of  said  fee  is  to  be  retained  (i6.,  s.  11). 

To  treasury  of  boards  for  certificate  of  temporary  permit,  $5, 
to  be  credited  when  applicant  applies  for  permanent  permit  (ib., 

8.  11). 

To  board  of  examiners  for  certificate  to  midwife,  $5  (ib., 
s.  5). 

For  registration  of  midwife's  certificate,  50  cents  (ib.,  s.  5). 

To  clerk  for  recording  physician's  certificate,  $1  (ib.,  s.  9). 

To  State  board  of  health,  for  copy  of  original  certificate,  50 
cents  (ib.,  s.  9). 

License  Tax.— Every  individual  or  individuals  carrying  on 
the  business  or  profession  of  physician  shall  be  graded  (as  set 
forth  in  the  act)  according  to  gross  annual  receipts,  and  shall  pay 
an  annual  license  tax  (for  the  rates  see  the  act),  but  no  license  is 

'  Practice  before  the  passage  of  a  curing  the  certificate  required  by  law. 
law  does  not  entitle  the  practitioner  Board  of  Medical  Examiners  ®.  Fow- 
to  continue  to  practise  without  pro-      ler,  50  La.  Ann.,  1,358. 
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issued  for  less  than  $5  (Act  1898,  Ifo.  171,  as  amd.  Act  103, 
1900,  Wolff's  Eev.  Laws  La.  1904,  p.  1,708). 

Maine.* 

*See  Appendix,  p.  691. 

The  Boaed  of  eegisteation  of  medicine  shall  be  ap- 
pointed by  the  governor  with  the  advice  and  consent  of  the  coun- 
cil ;  it  shall  be  composed  of  six  persons,  residents  in  the  State, 
graduates  of  a  legally  chartered  medical  college  or  university 
having  the  power  to  confer  degrees  in  medicine,  and  actively 
employed  in  the  practice  of  their  profession  for  a  period  of  five 
years  (Rev.  St.  1903,  p.  238,  s.  9).  No  member  of  the  board 
shall  belong  to  the  faculty  of  any  medical  college  or  university 
(ib.). 

The  board  shall  hold  regular  meetings  in  March,  July,  and 
November  in  each  year,  and  such  additional  meetings  at  such 
times  and  places  as  it  may  determine  (ib.,  s.  10).  The  board 
shall  keep  a  record  of  the  names  and  residences  of  all  persons 
registered,  which,  or  a  duplicate,  shall  always  be  open  to  in- 
spection in  the  office  of  the  Secretary  of  State  during  regular 
office  hours  {ib.,  s.  13).  The  board,  its  members  or  agents,  shall 
investigate  all  complaints  regarding  non-compliance  with  or  vio- 
lation of  the  provisions  of  this  chapter,  and  shall  bring  all  such 
cases  to  the  notice  of  the  proper  prosecuting  officers  (ib.,  s.  14). 

Examinations. — The  board  shall  examine  all  applicants  for 
registration  as  licensed  physicians  or  surgeons.  Each  appli- 
cant must  at  least  seven  days  before  his  examination  present  to 
the  secretary  of  the  board  an  application,  under  oath  or  affirma- 
tion, giving  satisfactory  proof  of  being  twenty-one  years  of  age, 
and  of  having  good  moral  character,  and  of  being  a  graduate  of 
some  reputable  medical  school  or  college  having  power  to  confer 
degrees  in  medicine,  and  in  good  standing  and  maintaining  a 
standard  of  preliminary  education  and  of  medical  instruction 
approved  by  the  board.  He  must  also  present  such  other  facts 
as  the  board  in  its  blank  application  may  require  and  must  pay 
the  fees  provided  in  the  preceding  section  (see  below,  sec.  11, 
and  title  Fees).  Examinations  shall  be  in  whole  or  in  part  in 
writing,  and  of  elementary  and  practical  character,  and  shall 
embrace  the  general  subjects  of  anatomy,  physiology,  pathol- 
ogy, materia  medica,  therapeutics,  surgery,  the  principles  and 
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practice  of  medicine,  obstetrics,  or  such  branches  thereof  as  the 
board  may  deem  necessary  for  the  applicant  to  possess  {ib.,  s.  12). 

Qualification.  ' — Any  person  shall,  on  payment  of  a  fee  of 
$10,  be  entitled  to  examination,  and,  if  found  qualified  by  a 
majority  of  the  members  of  the  board  present,  shall  be  regis- 
tered as  a  physician  or  surgeon  and  shall  receive  a  certificate 
thereof  under  seal  of  the  board  and  signed  by  the  chairman  and 
secretary,  which  shall  state  the  facts  and  must  be  publicly  dis- 
played at  the  person's  principal  place  of  business  as  long  as  said 
person  continues  such  practice  for  gain  or  hire.'  A  person  re- 
fused registration  may  be  re-examined  at  any  regular  meeting 
of  said  board  within  two  years  of  the  time  of  such  refusal  with- 
out additional  fee,  and  thereafter  may  be  examined  as  often  as 
he  may  desire  upon  the  payment  of  the  fee  of  $10  for  each  ex- 
amination (ib.,  s.  11). 

Duel. — A  person  who  is  present  at  a  duel  as  surgeon,  though 
no  homicide  ensues,  is  punishable  by  imprisonment  for  not  more 
than  twenty  years,  or  by  fine  not  exceeding  $1,000,  and  is  inca- 
pable of  holding  any  office  or  place  of  honor,  trust,  or  profit  for 
twenty  years  after  conviction  (Eev.  Stats.  1903,  c.  119,  s.  10). 

Eeoipeocity. — The  board  may  make  such  rules  and  regula- 
tions as  may  be  necessary  for  reciprocity  of  licensure  with  the 
boards  of  other  States  which  maintain  a  standard  of  education  at 
least  equal  to  their  own ;  but  no  such  rules  shall  become  opera- 
tive until  they  have  been  approved  by  a  justice  of  the  supreme 
judicial  court  (Eev.  Stats.  1903,  c.  17,  s.  12). 

Investigation. — The  board,  its  members,  or  agents  shall 
investigate  all  complaints  regarding  non-compliance  with  or  vio- 
lation of  the  provisions  of  this  chapter  relating  to  the  registra- 
tion of  physicians  and  surgeons,  and  shall  bring  all  such  cases  to 
the  notice  of  the  proper  prosecuting  officers  (ib.,  s.  14). 

Eevocation — Suspension. — Said  board,  after  conviction 
before  a  proper  court,  for  crime  in  the  course  of  professional 

'  On  methorl  of  proving  attendance  good  conscience  the  town  ought  not 

at  a  medical  school  and  the  holding  of  to  retain,   the   town   cannot    escape 

a  diploma  therefrom  (under  a  former  payment  on  the  ground  that  therejis 

law),  see  Holmes  v.  Halde,  74  Me.,  28  want  of  plenary  proof  of  the  plain- 

(1883).  tiflE's   qualiiication    as    a    physician; 

*  Where  a  town  physician  sues  a  such  a  suit  is  not  a  suit  for  medical 

town  for   money  received    by    the  services  as  such.     Fletcher  v.  Inhabi- 

town  to  be  applied  as  compensation  tants  of  Belfast,  77  Me.,  334. 
for  his  services,  which  in  equity  and 
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business,  and  after  hearing,  may  by  unanimous,  vote  revoke  any 
certificate  issued  by  them  and  cancel  the  registration.  It  may- 
suspend  or  revoke  any  certificate  by  unanimous  vote  where  it  has 
been  wrongfully  obtained  or  any  fraud  connected  with  the  said 
registration  (ib.,  s.  14). 

Offence. — No  person  unless  duly  registered  by  said  board 
shall  practise  medicine  or  surgery  or  any  branch  thereof  for 
gain  or  hire  (ib.,  s.  15).' 

Penalty. — ^ Whoever''  not  being  registered  shall  so  practise 
or  shall  advertise  or  hold  himself  out  to  the  public  as  a  physi- 
cian or  surgeon,  who  appends  to  his  name  the  letters  "M.D.," 
or  who  uses  the  title  of  a  doctor  or  physician,  meaning  thereby 
a  doctor  of  medicine,  shall  be  fined  not  less  than  $100  nor  more 
than  $500  for  each  offence,  or  be  imprisoned  for  three  months, 
or  both  (ib.,  a.  15).^ 

Exceptions. — Sections  9  to  15  inclusive  shall  not  apply  to 
commissioned  officers  of  the  United  States  army,  navy,  or  marine 
hospital  service,  or  to  a  physician  or  surgeon  who  is  called  from 
another  State  to  treat  a  particular  case  and  who  does  not  other- 
wise practise  in  this  State,*  nor  to  prohibit  gratuitous  service  or 
the  rendering  of  assistance  in  emergency  cases,  nor  to  midwives 
who  lay  no  claim  to  the  title  of  physician  or  doctor.  Nor  to 
clairvoyants'  or  persons  practising  hypnotism,  magnetic  heal- 

'  On  rights  of  licensees  of  Maine  tions  as  the  legislature  might  from 

Medical  Society  to  recover  fees  under  time  to  time  find  necessary  to  impose 

former  laws,  see  Towle  v.  Marrett,  3  on  practitioners  of  medicine  for  the 

Me.,  22  (1834).  better  protection  of  health.    But  if  it 

A  person  who    complied  with  a  had,    the    legislature   reserved  full 

former  law  (1838,  c.  53)  after  the  ren-  power  to  revoke  any  privilege  therein 

dition  of  his  services,  but  before  insti-  granted,  and  the  Act  of  1895,  c.  170 

tution  of  his  suit,  could  not  recover  fnow  embodied  in  c.  17,  E.  S.,  1903] 

compensation  for   services   rendered  did  not  impair  the  obligation  of  any 

prior  to  compliance  with    the  law.  contract  with  the  Maine  Eclectic  So- 

Thompson   «.    Hazen,   35    Me.,   104  ciety  or  its  members.    State  ».  Bo- 

(1845).     See  p.  411,  n.  3,  infra.  hemier,  96  Me.,  357  (1902). 

'^  A  licensee  of  the  Maine  Eclectic  *  The  fourteenth  amendment,  Unit- 
Society  was  not  entitled  to  continue  ed  States  Constitution,  does  not  pro- 
to  practise  without  complying  with  hibit  reasonable  discrimination  based 
the  provisions  of  Act  1895,  c.  170  on  requirements  of  the  public  health 
[now  embodied  in  c.  17,  R.  S.,  1903].  ■  or  morals.  The  distinction  in  favor 
Stated).  Bohemier,  96  Me.,  357  (1903).  of  practitioners  from  other  States  is 

^  The  Act  1868,  c.  567,  incorporat-  not  arbitrary ;  it  is  clearly  required 

ing  the  Maine  Eclectic  Society  with  by  circumstances  and  the  purpose  of 

"  such  powers  and  privileges  as  per-  the  act,   the  health  of    the  people, 

tain  to  other  like  corporations,"  con-  State  v.  Bohemier,  96  Me.,  257  (1902). 

tained  no  contract  that  its  members  « Under  a  former  law  (R.  8.,  1871, 

or  licensees  should  be  exempt  from  c.  13,  s.  3)  the  services  of  a  clavnoy- 

such  rules  and  limitations  or  condi-  an*  who  visited  and  prescribed  for  the 
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ing,  mind  cure,  massage,  Christian  science,  so  called,  or  any 
other  method  of  healing,  if  no  poisonous  or  dangerous  drugs  are 
employed  nor  surgical  operations  performed,  provided  such  clair- 
voyants or  other  persons  do  not  violate  any  of  the  provisions  of 
section  15  in  relation  to  the  use  of  "M.D."  or  the  title  of  doctor 
or  physician  (ib.,  s.  16).  (See  Appendix,  p.  692.) 

Fees. — For  examination  under  section  11,  $10  (ib.,  s.  11). 


Maryland.  ' 

Qualifications. — After  the  first  day  of  July,  1894,  no  per- 
son "  shall  practise  medicine  or  surgery  unless  he  or  she  shall  be 
duly  registered  as  physician  or  surgeon  in  accordance  with  [sub- 
title, "Practitioners  of  Medicine,"  of  Article  43,  Code  Pub.  Gen. 
Laws] '  (Poe's  Code  Pub.  Gen.  Laws  1903,  s.  82).' 


sick  were  held  to  be  medical  services, 
for  which  she  was  not  entitled  to  com- 
pensation without  the  certificate  re- 
quired hy  law  to  be  obtained  before 
recovery  of  compensation  for  medical 
or  surgical  services.  Bibber  ®.  Simp- 
son, 51  Me.,  181  (1871). 

'  For  some  allusions  to  the  early 
law  of  Maryland  of  1798,  see  p.  219, 
n.  3. 

There  was  an  evident  want  of  care 
and  of  a  well-defined  system  at  the 
beginning  (1888),  and  the  subsequent 
amendments  and  additions  appear  to 
have  been  suggested  by  original  im- 
perfections. Manger  v.  Board  of  Ex- 
aminers, 90  Md.,  659. 

For  analysis  and  history  of  the 
acts  as  they  existed  in  1900,  see  Man- 
ger V.  Board  of  Examiners,  90  Md., 
659 ;  and  Scholle  v.  State,  90  Md. ,  739. 

On  the  purpose  of  the  acts,  see 
Scholle  V.  State,  90  Md.,  729. 

The  Court  finds  nothing  in  the 
statutes  obnoxious  to  any  constitu- 
tional objection  (ob.  die.?).  Scholle 
11.  State,  90  Md.,  729  (1900). 

There  was  an  act  of  Maryland  as 
early  as  1798  (Act  1798,  c.  105),  im- 
posing a  fine  for  practising  without  a 
license  from  the  medical  board  of 
examiners  for  the  State  of  Maryland, 
obtain.ed  after  examination  or  the 
production  of  a  diploma  from  some 
respectable  college.  See  Begents  v. 
Williams,  9  Gill  &  J.  (Md.),  365 
(1838),  at  p.  384. 

'  The  classification  must  be  created 
19 


upon  considerations  only  that  are  pro- 
motive of  public  interests.  Scholle 
V.  State,  90  Md.,  729. 

» The  Law  of  1894,  c.  217,  s.  1,  47, 
from  which  this  is  taken,  had,  instead 
of  the  words  in  brackets,  "  this  act " ; 
the  law  was  codified  1903  by  John  P. 
Poe,  Esq.,  and  the  words  in  brackets 
substituted;  the  codification  of  1908 
was  not  enacted  as  law,  but  by  Act 
1904,  c.  73,  Mr.  Poe's  code  wasiegal- 
ized  and  "  shall  be  deemed  and  taken 
.  .  .  to  be  evidence  at  the  Public  Gen- 
eral Laws,  provided  before  the  same 
be  published  the  Public  General  Laws 
of  the  session  of  1904  be  incorporated 
therein. "  This  abstract  is  taken  from 
the  code  as  published  in  1903,  because 
at  time  of  going  to  press  the  pubBca- 
tion  provided  in  this  act  of  1904  has 
not  been  made.  What  is  the  efEect  of 
a  provision  where  the  said  code  differs 
from  the  act  as  originally  passed  may 
be  a  subject  of  speculation.  It  would 
seem,  however,  that  in  this  particular 
instance  it  is  immaterial ;  for  though 
section  82  is  retained  in  the  new  code, 
it  seems  to  be  superseded  in  effect  by 
section  67.  N.B.— Poe's  Code,  1904, 
makes  no  change  in  the  medical  law. 

*  In  the  exercise  of  the  police  power 
the  right  of  the  General  Assembly  to 
regulate  the  practice  of  medicine 
cannot  be  disputed  or  denied.  Man- 
ger  V.  Board  of  Examiners,  90  Md., 
659;  Scholle  v.  State,  90  Md.,  729. 

See  n.  1,  supra. 
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All  persons  practising'  medicine  or  surgery,  or  hereafter 
beginning  the  practice  in  any  of  their  departments,  except  den- 
tistry, shall  possess  the  qualifications  required  by  sub-title 
"Practitioners  of  Medicine,"  of  Article  43,  Code  Public  Gen- 
eral Laws  (Poe's  Code  Pub.  G.  L.  1903,  Art.  43,  sub-title  "Prac- 
titioners of  Medicine,"  s.  67).' 

Eegistration — Peosecution. — The  Act  of  1902,  c.  612' 
(Poe's  Code  Pub.  Gen.  Laws  1903,  art.  43,  s.  69)  provided 
that  on  the  first  Tuesday'  in  June  each  year  each  board  should 
appoint  a  secretary -treasurer,  and  that  within  sixty  days  from 
his  appointment  the  clerk  of  the  circuit  court  of  Baltimore 
City  and  of  each  county  should  furnish  to  him  a  list  of  all  physi- 
cians legally  registered  in  such  court;  to  all  those  physicians 
who  at  that  time  have  been  practising  without  being  legally  reg- 
istered, he  shall  send  a  printed  notice  of  the  section  of  this  article 
relating  to  the  duty  of  the  police  commissioners  in  Baltimore 
City  and  the  sheriffs  of  the  counties  under  this  law ;  and  within 
four  months  after  his  appointment  he  shall  see  that  all  physicians 
entitled  to  register  have  been  registered,  and  that  the  names  of 
all  those  not  entitled  to  be  registered  have  been  presented  for 
prosecution  to  the  State's  attorney  of  Baltimore  City  and  of  each 
county  in  which  the  accused  respectively  reside.  Those  physi- 
cians entitled  to  register  under  this  sub-title  who  yet  have  failed 
to  comply  at  the  expiration  of  such  four  months  shall  also  be 
prosecuted. 

No  one  after  April  11th,  1902,  shall  be  allowed  to  practise 
medicine  or  surgery  without  being  duly  registered  according  to 
the  provisions  of  this  sub-title  (Act  1902,  c.  612;  Poe's  Code 
Pub.  Gen.  Laws  1903,  art.  43,  s.  69).' 

'  See  p.  389,  n.  2.  c.  429),  see  Manger  «.  Board  of  Ex- 

^  See  p.  289,  notes  4,  1.  aminers,  90  Md.,  659. 

On  the  curious  effect  of  the  sue-  *  On  a  judicial  attempt  to  read  in- 

cessive  acts  of  1888,  c.  439,  1894,  c.  telligence  into  the  chaos  introduced 

317,  1896,  c.  194,  on  those  who  were  by  the  Act  of  1896,  c.  194,  s.  63,  as  it 

practising  in  1896  in  violation  of  the  was  punctuated,  see  Manger  «.  Board 

previous  laws,  see  Manger  «.  Board  of  Examiners,  90  Md.,  659;  it  would 

of  Examiners,  90  Md.,  659.     It  would  seem  that  this  chaotic  condition  was 

seem  that  under  the  present  law  this  rectified  by  s.  43,  c.  612,  Act  1903 

is  now  merely  matter  of  curious  in-  (Poe's  Code  P.  G.  L.  1903,  art.  43, 

terest,  as  it  would  seem  that  the  law  s.  69),  but  whether  it  was  or  not  is  a 

of  1902,  c.  612,  was  passed  to  obviate  question  not  yet  raised  or  settled  in 

the  diflSculties  disclosed  by  Manger  ».  the  published  reports  of  judicial  deci- 

Board  of  Examiners.  sions. 

^  For  analysis  of  former  law  (1888, 


MARYLAND.  291 

The  secretary-treasurer  of  each  board  shall  call  to  the  atten- 
tion of  the  State's  attorneys  of  Baltimore  City  and  of  the  differ- 
ent counties  all  violations  of  this  sub-title  (t6. ). 

He  shall  keep  the  examination  papers  of  applicants  for  at 
least  three  years  after  they  have  been  passed  upon  by  the  board, 
after  which  they  are  to  be  destroyed ;  and  he  shall  keep  a  com- 
plete list  of  all  registered  physicians  in  the  entire  State  (i&. ). 

Former  Practitioners." — Every  person  who  was  practising 
medicine  in  the  State  before  June  1st,  1892,  °  shall  be  entitled  to 
be  registered  as  physician  or  surgeon  or  both  on  making  applica- 
tion to  the  president  of  either  board  of  State  medical  examiners, 
in  writing,  verified  by  the  oath  of  the  applicant,  before  any  offi- 
cer entitled  to  administer  oaths  under  the  law  of  the  State,  stat- 
ing that  the  applicant  was  a  duly  qualified  lawful  practitioner 
of  medicine  in  good  standing  actually  engaged  in  the  practice  of 
such  profession  in  said  State  before  June  1st,  1892."  On  receiv- 
ing said  application  and  being  satisfied  of  the  truth  of  said  state- 
ment therein,  said  president  °  shall  issue  or  indorse  his  permit  for 
such  applicant  to  be  registered  upon  a  copy  of  such  application,  * 
which  permit  shall  be  countersigned  by  the  secretary  of  the 
board ;  such  president  may  make  inquiry  and  examine  witnesses 
under  oath  or  receive  other  evidence  as  to  the  truth  of  the  state- 
ments. If  the  president  of  either  board  shall  act  on  such  appli- 
cation and  refuse  it,  no  president  of  the  other  board  shall  en- 
tertain or  act  on  any  application  of  such  applicant  for  such 
permit.  On  the  presentation  of  such  a  permit  to  the  clerk  of  the 
county  where  the  applicant  may  reside,  or  to  the  clerk  of  the  Cir- 
cuit Court  of  Baltimore  City,  if  said  applicant  shall  reside  in 
said  city,  the  clerk  shall  register  such  application  and  permit 
and  the  name  of  such  applicant  as  physician  or  surgeon  or  both, 
and  a  certified  copy  of  such  entry  of  registration  under  the  seal 

'  Under  the  law  as  it  existed  prior  '  It  is  for  the  president  of  the  hoard 

to  c.  612,  1902,  a  person  entitled  to  and  not  for  a  court  to  pass  upon  the 

register  as  a  former  practitioner  could  truth  of  the  facts  presented  to  him, 

not  be  rejected  by  a  president  of  a  in  the  exercise  of  a  i(ma  fide  discre- 

hoard  solely  because  he  had  no  diplo-  tion ;  but  where  he  fails  or  declines  to 

ma  from  a  medical  college.     Manger  examine  into  the  facts,  the  applicant 

«.  Board  of  Examiners,  90  Md.,  659.  is  entitled  to  a  mandamus,  to  compel 

"  The  Act  of  1892,  c.  296,  -was  in-  him  to  do  so.     Manger  ■».  Board  of 

tended  to  apply  to  persons  commenc-  Examiners,  90  Md.,  659. 
ing  the  practice  of  medicine  after  the  *  Sub-title  is   substituted  in   Poe's 

passage  of  the  act.     Manger  «.  Board  Code  for  "act."    See  note  3,  p.  289, 

of  Examiners,  90  Md. ,  659.  supra. 


292  SYNOPSIS   OF  LAWS — BOSTON. 

of  the  court  shall  be  legal  evidence  of  such  registration  in  all  the 
courts  of  the  State  (Act  1896,  c.  194,  ss.  1,  54,  Poe's  Code  P.  G. 
L.  1903,  s.  83).' 

'  Exceptions. — The  provisions  of  this  [sub-title]  shall  not  ap- 
ply to  those  practising  medicine  in  the  State  prior  to  June,  1892, 
who  registered  as  practitioners  of  medicine  prior  to  July,  1894 
(ib.).^ 

License. — All  persons^  who  have  commenced  to  practise 
medicine  or  surgery  in  the  State  since  June  1st,  1892,  or  who 
shall  hereafter  commence  to  practise  medicine  or  surgery  in  the 
State,  shall  not  be  entitled  to  register  in  the  registry  of  physi- 
cians and  surgeons,  except  on  filing  with  the  clerk  of  the  circuit 
court  of  the  county  or  city  in  which  he  or  she  shall  reside  a 
license  from  one  of  the  duly  constituted  boards  of  medical  exam- 
iners in  accordance  with  the  terms  of  sections  77  and  78,  except 
that  physicians  and  surgeons  who  have  come  into  the  State  since 
June  1st,  1892,  or  who  may  hereafter  come  into  the  State  to  fol- 
low the  practice  of  medicine  and  surgery,  may  receive  a  license 
which  shall  entitle  them  to  be  registered  as  physicians  and  sur- 
geons in  accordance  with  law  on  application  to  one  of  the  duly 
constituted  boards  of  medical  examiners,  in  accordance  with  the 
provisions  of  section  85  of  this  act  (Act  1894,  c.  217,  ss.  1,  55; 
Poe's  Code  P.  G.  L.  1903,  s.  84). 

Physicians  and  surgeons  of  good  moral  and  professional 
standing,  who  shall  hereafter  come  into  this  State  with  intent  to 
follow  the  practice  of  "medicine  and  surgery"  within  the  State, 
being  graduates  of  a  medical  college  or  university  of  good  stand- 
ing, or  having  a  certificate  or  license  from  a  board  of  medical 
examiners  of  any  State  where  the  requirements  for  practice  are 
equal  to  those  required  by  the  board  named  in  this  [sub-title,]' 
may  make  application  to  the  president  °  of  either  board  of  medi- 
cal examiners,  under  oath,  stating  when  and  how  long  said 
applicant  has  been  engaged  in  the  practice  of  medicine  and 
surgery,  and  from  what  medical  college,   university,  or  other 

'  Upon  effect  of  Act  of  1896,  c.  194,  » See  p.  289,  n.  3. 

on  prior  law,  see  Manger  v.  Board  of  *  The  words  in  brackets  are  substi- 

Examiners,  90  Md.,  659.  tuted  in  Poe's  Code  for  the  word  "ar- 

See  p.  290,  n.  3.  tide  "  in  Law  1894,  c.  217,  s.  1,  56,  as 

'  The  words  in  brackets  are  substi-  amended  1896,  c.   194,  3.  1,  56.    See 

tuted  in   Foe's  Code  for    the  word  note  3,  p.  289,  mpra. 

"act"  in  Law  1896,   c.  194,  s.  1,  54.  'Seep.  291,  n.  3. 

See  note  8,  p.  389,  supra. 
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institution  of  learning  he  or  she  has  graduated.  Thereupon  the 
board  shall  have  the  authority  and  discretion  to  require  appli- 
cants to  undergo  an  examination  in  accordance  with  the  provi- 
sions of  sections  70  to  76  inclusive, '  or  may  require  the  applicant 
to  submit  to  a  special  examination,  the  terms  and  methods  of 
which  shall  be  prescribed  by  the  board  and  on  paying  the  fee  set 
out  in  section  75.  After  the  examination  and  determination  of 
said  board  thereupon  that  said  applicant  is  qualified  to  practise 
medicine  and  surgery  and  that  he  is  entitled  to  a  license,  a  license 
shall  be  issued  to  him,  which  shall  be  filed  and  recorded  as  pro- 
vided by  section  [78],''  audit  shall  be  the  duty  of  the  clerk  of 
the  court  to  register  the  name  of  the  person  so  licensed  as  physi- 
cian or  surgeon  or  both,  in  accordance  with  the  provisions  of 
this  [sub-title] '  (Act  1894,  c.  217,  s.  1,  56,  as  amended  1896,  c. 
194,  s.  1,  56). 

All  persons  whose  licenses  have  been  heretofore  filed  and 
recorded  in  accordance  with  section  [78]  *  shall  be  held  to  be  duly 
registered  physicians  within  the  provisions  of  section  [83],  and 
all  persons  who  shall  hereafter  receive  and  file  licenses,  to  be 
recorded  in  accordance  with  section  [78],  shall  be  registered  as 
physicians  and  surgeons  under  said  section  (Act  1894,  c.  217, 
s.  1,  57;  Poe's  Code  P.  G.  L.  1903,  s.  86). 

Impeopbe  Eegisteation. — Any  citizen  of  Maryland  having 
information  which  causes  him  to  believe  that  any  person  has 
been  heretofore  wrongfully  and  improperly  registered  as  a  phy- 
sician or  surgeon  or  both,  upon  his  application  to  the  clerk  of 
any  court,  may  apply  by  petition  to  the  circuit  court  of  the 
county  wherein  such  registration  was  made,  or  to  the  city  court 
of  Baltimore  City,  if  such  registration  was  in  Baltimore  City, 
under  oath,  stating  that  the  petitioner  is  informed  and  believes 
that  the  person  named  therein  has  been  heretofore  improperly 
and  wrongfully  registered  as  physician  or  surgeon  or  both  upon 
his  own  application  and  affidavit  upon  the  register  of  physicians 
or  book  kept  for  such  purpose  in  any  court  of  this  State,  for  the 
reason  (as  said  petitioner  is  empowered  [sic .']  )  that  such  person 

'  "70  to  76  "  inclusive  are  substitut-  "47  of  this  article."    See  note  3,  p. 

ed  in  Poe's  Code  for  41  or  {sic  !)  47  389,  supra. 

inclusive    of   this   article "    in  Law  '  See  p.  291,  n.  4. 

1894,  c.  217,   s.  1,   56,   as  amended  ■«  75  is  substituted  in  Poe's  Code  for 

1896,  c.  194,  s.  1,  56     See  note  3,  p.  "48  of  this  article";  83 is  substituted 

289,  supra.  for  53,  and  78  for  48.     See  note  3, 

'  78  is  substituted  in  Poe's  Code  for  p.  389,  supra. 
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was  not  lawfully  practising  medicine  in  the  State  of  Maryland,  as 
a  duly  qualified  practitioner  of  medicine  in  said  State,  entitled 
to  be  registered  as  a  physician  or  surgeon  upon  his  own  appli- 
cation to  the  clerk  of  said  court,  and  that  said  petitioner  prays 
that  the  name  of  such  person  shall  be  struck  from  the  registry 
of  physicians  aforesaid  (Act  1896,  c.  194,  s.  1,  61;  Poe's  Code 
1903,  art.  43,  s.  89).  The  procedure  and  final  order  to  be  passed 
thereon  are  regulated  in  detail  by  the  section.  The  decision  upon 
such  petition  shall  have  no  force  and  effect  in  any  criminal  prose- 
cution under  this  [sub-title]  '  («&.). 

Peosecutions. — It  shall  be  the  duty  of  the  Police  Com- 
missioners of  Baltimore  city  and  of  the  Sheriff  of  each  county  in 
the  State  to  see  that  all  practising  physicians  in  the  State  shall 
be  legally  registered  according  to  the  provisions  of  this  [sub- 
title],' and  to  report  to  the  State's  attorney  of  the  city  or  county 
all  cases  of  the  violation  of  the  provisions  of  this  [sub-title] ' 
(Act  1902,  c.  612,  s.  1,  s.  s.  61,  A;  Poe's  Code  P.  G.  L.  1903, 
art.  43,  s.  91). 

BoAED  OF  Examinees— Examinations. — There  are  two  sep- 
arate boards  of  examiners,  respectively,  representing  the  Medical 
and  Chirurgical  Faculty  of  the  State  of  Maryland''  and  the 
Maryland  State  Homoeopathic  Medical  Society ;  each  consists  of 
eight  members,  appointed  respectively  by  those  societies,'  physi- 

'  8ub-title  is  substituted   in  Poe's  and  whether  the  rights  of  the  Medi- 

Code  for  "article."     See  note   3,  p.  cal    and    Chirurgical   Faculty  were 

389,  supra.  vested  rights,   see  Regents  v.  Wil- 

*  The  commission  to  the  Medical  and  liams. 
Chirurgical  Faculty  of  tlie  State  of  Where,  under  an  early  law  (1798,  c. 

Maryland  of  the  duty  of  appointing  105),  the  power  to  name  a  hoard  of 

one  of  the  boards  of  examiners  does  examiners  to  license  practitioners  was 

not  render  the  act  unconstitutional;  conferred  on  the  Medical  and  Chiiui- 

the    legislature  can  confer  upon    a  gical  Faculty  (a  corporation),  this  was 

private  corporation  powers  and  du-  not  a  franchise  or  vested  right,  and 

ties  conferred  for  the  public  good.  the  legislature  could  change  the  laws 

SchoUe  «.  State,  90  Md.,  729;   citing  providing  for  a  license.    Regents  «. 

The  Regent's  Case,  9  Gill  &  J..  388;  Williams,  9  Gill  &  J.,  865. 
and  Slaughter  Houses  cases,  83  U.  For  discussion  of  the  nature  of  a 

S.,  36.  college  of  physicians  and  surgeons, 

On  the  early   acts,    granting    the  entrusted  with  the  licensing  of  physi- 

Tight  to  the  Medical  and  Chirurgical  cians,  and  the  determination  that  it  is 

Faculty  to  name  a  board  of  medical  a  private  and  not  a  public  corpOra- 

examiners   (e.g..  Act  1798,   c.   105),  tion,  see  Regents  ».  Williams,  9  Gill 

and  to  the  regents  of  the  College  of  &  J.  (Md.),  at  p.  399. 
Medicine  (1807,  c.  53)  to  grant  certi-  ^  xhe  method  of  appointment  of  the 

ficates  of  admission  to  the  office  and  medical  boards  does  not  violate  the 

profession  of  surgeon,  and  whether  State  Constitution.     SchoUe  t.  State 

the  latter  dispensed  with  a  license,  90  Md.,  729. 
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cians  actually  engaged  In  the  practice  of  medicine  or  surgery  in 
the  State,  and  of  recognized  ability  and  honor ;  but  no  member 
of  any  medical  college  or  university  who  passes  upon  the  qualifi- 
cations of  graduates  of  any  medical  school  shall  be  eligible  as  a 
member  of  either  board  (Poe's  Code  P.  G.  L.  1903,  s.  68 ;  Act 
1902,  c.  612,  s.  1,  sub.  s.  40).  Each  board  has  the  exclusive 
right  to  examine  [and  ?]  pass  upon  the  qualifications  of  and  li- 
cense of  its  own  applicants  (ih. ). 

For  the  purpose  of  examining  applicants  each  board  shall 
hold  one  or  more  stated  or  special  meetings  each  year,  due  notice 
of  which  shall  be  made  public  at  such  times  and  places  as  may 
be  determined  by  the  members  thereof  respectively.  At  said 
meetings  a  majority  of  the  members  of  the  board  shall  con- 
stitute a  quorum.  Each  board  shall  keep  an  official  register 
of  all  applicants  for  examination  for  a  license,  said  register 
to  show  name,  age,  and  last  place  of  residence  of  each  candi- 
date, the  school  from  which  he  or  she  may  have  graduated, 
and  whether  such  applicant  was  rejected  or  licensed ;  but  such 
matters  shall  not  be  written  in  said  register  or  made  public 
until  after  the  examination  (Poe's  Code  P.  G.  L.  1903,  art.  43, 
s.  70). 

Examinations  and  License.  — At  the  first  meeting  of  each 
board  or  at  a  stated  or  special  meeting  held  subsequently,  suit- 
able provision  must  be  made  by  each  examining  board  to  pre- 
pare a  schedule  of  written  examination  upon  anatomy,  physi- 
ology, medical  chemistry,  surgery,  practice  of  medicine,  materia 
medica,  therapeutics,  obstetrics,  and  pathology ;  the  same  stand- 
ard of  excellence  is  required  from  all  caadidates.  In  therapeu- 
tics and  practice,  the  questions  must  be  in  harmony  with  the 
tenets  of  the  school  selected  by  the  candidate,  and  the  standard 
of  requirements  therein  is  established  by  each  board  for  itself. 
"When  members  are  necessarily  absent  from  any  meeting  for 
the  examination  of  applicants  for  licenses,  suitable  temporary 
provision  must  be  made  for  thorough  examination  in  each  and 
all  of  said  subjects  by  the  members  present.  The  examination 
must  be  fundamental  in  character  (»&.,  s.  71). 

The  votes  of  all  examiners  present  shall  be  yes  or  no,  written 
with  their  signature  upon  the  backs  of  the  examination  papers  of 
each  candidate  for  the  respective  branches  (J6.). 

All  persons,  except  physicians  who  were  practising  medicine 


296  SYNOPSIS  OP  LAWS — BOSTON. 

in  the  State  prior  to  January  1st,  1898,  who  are  now  (Act  190^ 
c.  612,  April  11th,  1902)  practising  medicine  or  surgery  and  can 
prove  by  affidavit  that  within  one  year  of  said  date  said  physi- 
cian had  treated  in  his  professional  capacity  at  least  twelve  per- 
sons, who  shall  commence  the  practice  of  medicine  or  surgery  in 
any  of  their  branches  after  April  11th,  1902,  shall  make  written 
application  for  license  to  the  president  of  either  board  of  medi- 
cal examiners  which  the  applicant  may  elect,  with  satisfactory 
proof  that  the  applicant  is  more  than  twenty-one  years  of  age, 
is  of  good  moral  character,  has  obtained  a  competent  common- 
school  education,  and  has  either  received  a  diploma  conferring 
the  degree  of  Doctor  of  Medicine  from  some  legally  incorporated 
medical  college  in  the  United  States,  or  a  diploma'  or  license 
conferring  the  full  rights  to  practise  all  the  branches  of  medi- 
cine and  surgery  in  some  foreign  country.      Said  diploma,  if 
from  a  college  in  the  United  States,  must  have  been  conferred 
by  a  legally  incorporated  college  requiring  a  four  years'  standard 
of  education  as  defined  by  the  American  Medical  College  Asso- 
ciation or  the  intercollegiate  committee  of  the  American  Insti- 
tute of  Homoeopathy  respectively ;  provided  that  this  require- 
ment shall  not  apply  to  any  physician  who  shall,  prior  to  April 
llth,  1902,  have  practised  outside  of  the  State  for  at  least  three 
years  and  who  shall  have  been  duly  registered  or  licensed  in  the 
place  where  he  has  so  practised;   provided,  further,  that  two 
courses  of  medical  lectures,  both  of  which  shall  be  either  begun 
or  completed  within  the  same  calendar  year,  shall  not  satisfy 
the  above  requirements ;  provided  also  that  in  the  case  of  stu- 
dents, who,  on  April  llth,  1902,  shall  be  in  the  second  year  in  a 
medical  college,  a  three  years'  course  of  study,  or  attendance  on 
three  courses  of  lectures  delivered  in  different  years,  shaU  sat- 
isfy said  requirements.     Proof  of  the  qualification  of  apphcants 
as  above  shall,  if  required,  be  made  by  affidavits  at  the  time  of 
the  making  of  said  application  and  payment  of  fee  as  provided. 
The  president  ^  of  the  board,  if  satisfied,  must  direct  the  secre- 
tary-treasurer to  issue  an  order  for  examination,  and  when  the 
applicant  shall  have  passed  an  examination  as  to  proficiency 
satisfactory  to  the  board,  the  president  must  grant  a  license  to 
practise  medicine  and  surgery  (ib.,  s.  72).' 

'See  p.  391,  n.  1.  ajf  ^  person  is  entitled  to  the  iJer- 

"  See  p.  291,  n.  3.  mit  or  certificate  demanded  by  him. 
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If  the  president  of  either  board  shall  have  refused  any  appli- 
cation, either  for  want  of  qualifications  necessary  to  entitle  the 
applicant  to  examination  or  for  want  of  proficiency  on  being 
subjected  to  examination,  neither  president  shall  entertain  or 
pass  upon  a  subsequent  application  from  said  applicant  until  six 
months  after  such  rejection  (*&.).  ' 

The  boards  are  authorized  to  license  without  examination 
applicants  who  present  proper  certificates  of  proficiency  and 
professional  standing  at  the  time  of  application  issued  by  boards 
of  medical  examiners  of  the  District  of  Columbia  and  other 
States,  whose  requirements  are  of  as  high  a  standard  as  those 
governing  the  boards  of  this  State ;  provided  such  boards  grant 
the  same  privileges  to  licentiates  of  the  examining  boards  of 
Maryland ;  such  applicants,  however,  being  still  required  to  fur- 
nish the  same  proof  of  qualifications  required  of  other  applicants 
by  this  section  (ib. ). 

Medical  students  at  the  end  of  their  second  year  of  study  who 
have,  as  verified  by  the  certificate  of  the  dean  of  the  college 
which  they  have  attended,  completed  the  studies  of  anatomy, 
physiology,  medical  chemistry,  and  materia  medica  in  said  col- 
lege, shall  on  application  be  examined  in  such  studies  by  the 
State  licensing  board,  the  result  of  such  examination  to  be  con- 
sidered as  part  of  the  final  examination,  the  full  regular  fee  to 
be  paid  at  this  time,  no  part  thereof  to  be  returned,  but  placed 
to  their  credit  for  the  remainder  of  the  examination  yet  to  be 
taken. 

Medical  students  who  have,  as  verified  by  the  certificate  of 
the  dean  of  the  college  which  they  have  attended,  completed  a 
full  four  years'  course  of  studies  and  lectures,  but  who  have  not 
yet  received  their  diplomas,  shall  upon  application  be  examined 
in  all  the  branches  enumerated  in  section  71  by  the  State  licens- 
ing board,  the  final  certificate  and  license  of  the  board  being 
withheld  until  the  diploma  of  the  proper  medical  college,  with 
the  candidate's  name  inscribed,  be  produced  to  the  secretary  of 
the  board.  Diplomas  presented  by  graduates  of  foreign  colleges 
shall  be  accepted  if  a  course  of  four  years'  study  has  been  re- 
quired by  said  foreign  college  before  issuing  such  diploma  (ib., 
s.  72).  ■ 

and  the  board  refuses  it,  he  is  entitled      board.     Manger  i>.  Board  of  Examin- 
to  a  writ  of  mandamus  against  the      ers,  90  Md.,  659  (1900). 
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Eecipeocal  Protisions  Eespecting  District  of  Colum- 
bia.— Any  physician  who  may  change  his  residence  from  the 
District  of  Columbia  to  Maryland,  or  who  while  living  in  the 
District  of  Columbia  shall  desire  to  practise  medicine  or  surgeiy 
in  Maryland,  shall,  on  application  to  the  examining  board  of  the 
State  of  Maryland,  be  entitled  to  a  license  without  fee  and  with- 
out examination ;  provided  the  application  be  properly  indorsed 
at  the  time  it  is  presented,  by  the  examining  board  of  the  District 
of  Columbia,  certifying  to  the  proficiency  and  professional 
standing  of  the  applicant,  and  provided,  further,  that  the  exam- 
ining board  of  the  District  of  Columbia  shall,  under  the  laws 
thereof,  grant  like  and  equal  privileges  to  licensed  physicians  of 
Maryland  who  may  remove  to  the  District,  or,  while  continuing 
to  reside  in  Maryland,  may  desire  to  practise  in  the  District  (ib., 
s.  73). 

Examinations  (continued). — All  of  the  examinations  are 
conducted  so  that  the  name,  school  of  graduation,  and  prepara- 
tory training  of  the  applicant  shall  not  be  made  known  to  the 
board  till  his  examination  papers  have  been  graded.  An  ap- 
plicant receiving  a  majority  of  the  votes  of  the  board  before 
whom  he  appears  is  considered  to  have  passed  a  satisfactory  ex- 
amination and  is  entitled  to  a  license  (ib.,  s.  74). 

The  board  must  refuse  a  license  to  an  applicant  radically  defi- 
cient in  any  essential  branch.  In  case  of  a  failure,  the  candidate 
shall  not  be  permitted  to  take  another  examination  before  either 
board  until  after  six  months  from  the  date  of  his  rejection ;  pro- 
vided that  any  applicant  who  has,  during  the  year  before  April 
11th,  1902,  or  who  shall  thereafter,  so  fail  shall  be  credited  as 
having  passed  in  such  branches  as  he  has  or  shall  have  been 
found  proficient  in,  and  he  shall  not  be  again  examined  in  said 
subjects  (ib.,  s.  76). 

Piling.  — A  license,  or  a  certified  copy,  must  be  filed  with 
the  clerk  of  the  circuit  court  of  the  county  in  which  the  liceusee 
may  reside,  or  with  the  clerk  of  the  Circuit  Court  of  Baltimore 
City  if  the  licensee  reside  therein ;  the  number  of  the  book  and 
page  containing  the  recorded  copy  must  be  noted  in  the  body  of 
license  (ib.,  s.  78,  as  amd.  Act  1904,  c.  690). 

Eemoval.— If  after  such  record  of  the  license,  the  licensee 
permanently  remove  his  or  her  residence  to  some  other  part  of 
the  State,  he  must  thereupon  at  once  file  said  license  or  a  certified 
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copy  for  record  with  the  clerk  of  the  Circuit  Court  in  the  county 
to  which  he  removes,  or  in  the  said  Circuit  Court  clerk's  office  of 
Baltimore  City,  if  he  removes  there  (ib.). 

Evidence. — The  records  have  the  same  weight  as  evidence 
that  is  given  to  the  record  of  conveyances  of  land  (ib. ). 

Certificates  of  Professional  Standing.— Said  board 
shall  upon  request  issue  certificates  of  professional  standing  to 
physicians  moving  out  of  the  State  {ib.,  s.  81). 

Definition.'— Any  person  shall  be  regarded  as  practis- 
ing medicine  within  the  meaning  of  this  [sub-title]  "  who  shall 
operate  on  or  prescribe  for  any  ailment  of  another,  or  who  shall 
append  to  his  or  her  name  the  letters  M.D.,  or  prefix  the  word 
Doctor  or  the  abbreviation  Dr.  to  his  or  her  nSme,  with  the 
intent  thereby  to  imply  that  he  or  she  is  a  practitioner  of  medi- 
cine or  surgery  (Act  1902,  c.  612,  s.  61 ;  Poe's  Code  Pub.  Gen. 
Laws,  art.  43,  s.  90). 

Exceptions.' — K'othing  in  the  Definition  (s.  90,  supra) 
contained  applies  to  gratuitous  services,  nor  to  any  resident  or 
assistant  resident  physicians  or  students  at  hospitals  in  the  dis- 
charge of  their  hospitable  [sic !  ]  or  dispensary  duties,  or  in  the 
of&ce  of  physicians,  or  to  any  physician  or  surgeon  from  another 
State,  Territory,  or  district  in  which  he  resides  when  in  actual 
consultation  with  a  legal  practitioner  of  this  State ;  nor  to  com- 
missioned surgeons  of  the  United  States  army,  navy,  or  marine 
hospital  service,  or  to  chiropodists,  or  to  midwives,  or  to  mas- 
seurs or  other  manual  manipulators  who  use  no  other  means; 

'  The  necessity  of    repunctuatiug  cians  of  the  United    States   service, 

Act  of  1896,  c.   194,  s.   63,  as  pub-  physicians  in  consultation  from  other 

lished,  in  order  to  inalse  it  intelligible,  States,  and  temporary  practitioners 

is  made  apparent  by  "Manger  «.  Board  under  supervision  of  preceptors  [the 

of  Examiners,  90  Md. ,  659.     As  the  latter  not  now  embraced  in  the  excep- 

deflnition  which  it  contained  appears  tions],  are  of  a  public  character;  the 

to  have  been  wholly  changed  by  Act  army  and  navy  surgeons  have  their 

1903,  c.  613,  s.  1,  s.  s.  61  (Poe's  Code  competency  established  by  the  exac- 

P.  G.  L.,  1903,  art.  43,  s.  90),  the  per-  tions  before  they  enter  the  service, 

plexity  involved  in  the  former  law  marine  hospital  surgeons  are  selected 

appears  to  have  been  obviated.     See  for  their  special  adaptation  to  their 

n.  2,  p.  389;  n.,4,  p.  391.  particular  work,  the  remaining  class- 

"  See  p.  389,  n.  4.  es  are  not  practitioners   within  the 

'  A  discrimination  based  wholly  on  State ;  the  exemption  (as  it  existed  in 

residence  in  one  place  for  a  certain  1900)  is  not  arbitrary  or  unjust,  and 

time  would  be  wholly  arbitrary  (ob.  the  act  does  not  therefore  violate  the 

die).    Scholle  «.  State,  90  Md.,  739;  fourteenth  amendment  to  tha  United 

citing  State  v.  Pennoyer,  65  N.  H.,  States  Constitution.    Scholle  «.  State, 

113;  5  L.  R.  A.,  709.  90  Md.,  739. 

Disci-imination  in  favor  of  physi- 
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nor  sliall  the  provisions  of  this  [sub-title] '  apply  to  physiciftus 
or  surgeons  residing  on  the  borders  of  a  neighboring  State  atid 
duly  authorized  under  the  laws  thereof  to  practise  medicine  or 
surgery  therein,  whose  practice  extend  [sic !  ]  into  the  limits  of 
this  State ;  provided  such  practitioners  shall  not  open  an  office 
or  appoint  places  to  meet  their  patients  or  receive  calls  with- 
in the  limits  of  this  State  without  complying  with  the  pro- 
visions of  this  [sub-title],'  provided  the  same  privileges  be 
accorded  to  licensed  physicians  of  this  State  (nothing  in  this 
sub-title  annuls  any  provisions  of  the  title  "Dentistry");  nor 
shall  apply  to  any  registered  graduate  of  dental  surgery  now 
(1902)  practising  in  the  State  of  Maryland  with  the  sign  titles: 
dentist,  surgebn  dentist,  dental  surgeon,  or  stomatologist  (Act 
1902,  c.  612,  s.  1,  sub.  s.  61 ;  Poe's  Code  P.  G.  L.  1903,  art.  43, 
s.  90). 

Ofpence — Penalty.  — Any  person  to  whom  this  sub-title  ap- 
plies practising,  or  attempting  to  practise,  medicine  or  surgery 
in  the  State  without  such  a  license  is  guilty  of  a  misdemeanor 
and  punishable  with  a  fine  of  from  $50  to  $200  for  each  offence, 
with  confinement  in  jail,  in  default  of  payment,  till  fine  an^ 
costs  are  paid,  and  shall  be  debarred  from  recovering  compensa- 
tion for  services  rendered  as  such  physician  or  surgeon  (i&., 
s.  79). 

Unlawfully  obtaining  and  procuring  the  registration  of  one's 
self  as  physician  or  surgeon,  by  false  and  untrue  statement  con- 
tained in  his  application  to  the  clerk  of  the  court  as  required  by 
this  [sub-title], '  or  by  presenting  to  said  clerk  a  false  or  untrue 
license  or  one  fraudulently  obtained  by  false  and  fraudulent 
statements  made  to  one  of  said  boards,  is  a  misdemeanor,  punish- 
able with  a  fine  from  $50  to  $500  and  forfeiture  of  all  rights  and 
immunities  obtained  or  conferred  upon  him  by  such  registration 
(Act  1894,  c.  217,  s.  1,  58 ;  Poe's  Code  P.  G.  L.  1903,  art.  43, 
s.  87). 

After  July  1st,  1894,  practising  or  attempting  to  practise 
medicine  or  surgery  without  being  registered  in  accordance  with 
the  provisions  of  this  [sub-title] '  is  a  misdemeanor,  punishable 
with  a  fine  from  $10  to  $200  for  each  offence  (Act  1894,  c.  217, 
8.  1,  59;  Poe's  Code  P.  G.  L.  1903,  art.  43,  s.  88). 

'  See  p.  294,  n.  1. 
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Offence. — Practising  or  attempting  to  practise  medicine 
Tinder  the  name  of  any  other  person,  whether  that  person  be  a 
resident  of  Maryland  or  not,  or  whether  he  or  she  be  deceased  or 
not,  or  acting  under  the  name  of  and  as  agent  of  any  other  per- 
son, in  the  capacity  of  a  practitioner  of  medicine  or  surgery,  is  a 
misdemeanor,  punishable  by  imprisonment  in  jail  from  thirty 
days  to  one  year,  or  by  fine  from  $20  to  $500,  or  both,  for  each  • 
offence  (Act  1902,  c.  612,  s.  1,  s.  s.  64 ;  Poe's  Code  Pub.  Gen. 
Laws  1903,  art.  43,  s.  93). 

Ebvocation. — Either  board  may  by  a  vote  of  five  members 
revoke  any  license  which  it  has  issued,  and  may  cause  the  name 
of  any  physician  licensed  by  said  board  to  be  removed  from  the 
register  of  licentiate  of  the  city  or  county  where  it  may  be 
recorded,  for  the  use  of  fraud  or  deception  in  passing  the  exam- 
ination provided  in  this  [sub-title],  habitual  drunkenness,  crim- 
inal abortion,  conviction  of  crime  involving  moral  turpitude  or 
unprofessional  or  dishonorable  conduct.  Before  proceeding  to 
revoke,  the  accused  shall  be  furnished  with  a  copy  of  the  com- 
plaint and  charges  and  shall  be  given  an  opportunity  for  a  hearing 
before  the  board  by  person  or  by  attorney,  and  testimony  may 
be  offered  for  and  against  the  accused.  The  action  of  the  board 
must  be  reduced  to  writing ;  within  sixty  days  after  notice  of 
revocation  there  is  a  right  of  appeal  to  the  circuit  court  of  the 
city  or  county  of  his  residence  on  the  part  of  the  accused,  with 
right  to  a  full  hearing  and  determination  by  the  judge  or  judges 
of  all  matters  connected  with  the  action  of  the  board,  and  the 
decision  of  the  court  shall  be  final.  If  no  such  appeal  be  taken 
or  the  board's  action  be  affirmed,  the  clerk  of  the  circuit  court  or 
courts  in  which  the  revoked  license  shall  have  been  recorded 
shall,  on  notice  from  the  secretary-treasurer,  strike  the  name  of 
the  accused  from  the  list  of  licensed  practitioners.  Within  two 
years  from  the  revocation  a  new  license  may  be  issued  without 
examination  by  vote  of  five  members  of  the  board  which  revoked. 
After  two  years  a  new  license  can  only  be  obtained  by  compli- 
ance with  the  same  requirements  imposed  on  other  applicants  by 
this  [sub-title]  (Act  1902,  c.  612,  s.  1,  s.  s.  65;  Poe's  Code  P. 
G.  L.  1903,  art.  43,  s.  94). 

Fees.— Prom  medical  students  at  end  of  second  year  of  study 
under  section  72  (Poe),  the  full  regular  fee  at  time  of  such  ex- 
amination, no  part  to  be  returned,  but  to  be  placed  to  their  credit 
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for  remainder  of  examination  yet  to  be  taken  (Poe  Code  P. 
G.  L.  1903,  art.  43,  s.  72). 

Under  section  73  (Poe),  no  fee  (ib.,  s.  73). 

To  secretary-treasurer,  before  examination,  $20,  which  enti- 
tles to  a  second  examination  in  case  of  failure,  after  six  and 
within  twelve  mouths  thereafter  (ib.,  s.  75). 

To  clerk  of  circuit  court  for  registration,  under  section  78 
(Poe),  fifty  cents  (ib.,  s.  78;  Act  1904,  c.  690). 

To  clerk  for  registration  and  registration  of  application  or 
license  therewith  under  section  86  (Poe),  $1  (Poe,  s.  86). 

Massachusetts. 

Board  op  Eegistration. — The  governor,  -with  the  advice 
and  consent  of  the  council,  appoints  seven  persons,  residents  of 
the  commonwealth,  graduates '  of  a  legally  chartered  medical  col- 
lege or  university  having  the  power  to  confer  degrees  in  medi- 
cine, and  actively  employed  in  the  practice  of  their  profession 
for  ten  years,  to  be  a  board  of  registration  in  medicine."  No 
member  shall  belong  to  the  faculty  of  any  medical  college  or 
university;  no  more  than  three  members  shall  be  at  one  time 
members  of  any  one  chartered  state  medical  society  (Bev.  Lavs 

'  A  person  who  has  received   the  county  societies,  that  there  was  no 

honorary  degree  of  doctor  of  medicine  count}-  society  in  the  county  where 

does  not  bring  liimself  witliin  a  law  the  physician  studied  or  resided, 

whicli  authorizes  graduates  to  be  en-  By  passing  tlie  medical  act  of  1818, 

titled  to  all  the  rights  granted  to  med-  c.  113,  requiring  a  license  from  the 

ical  graduates  of   Harvard   College.  officers  of  the  Massachusetts  Medical 

Wright  ».  Lauckton,    19   Pick,   288  Society   or  a  graduate  in  medicine 

(1837).  from  Harvard  University,  the  legisla- 

(Tlie  reporter  of  this  case  calls  at-  ture  did  not  intend  to  confer  an  ex- 

tentiou  to  the  fact — 1837 — that  the  Re-  elusive  privilege  on  any  man  or  class 

vised  Statutes  of  Massachusetts  had  of  men,  and  did  not  violate  the  Bill 

repealed  the  statutes  prohibiting  un-  of  Rights ;  the  sole  purpose  of  the 

licensed  practitioners  from  recovering  act  was  to  guard  the  public  against 

tlieirfees.)  ignorance,  negligence,  and  careless- 

A  vote  by  the  authorities  of  a  col-  ness,  and  the  means  were  adapted  to 

lege   empowered  to  confer    degrees  tliat  object.     Hewitt  «.  Charier,  16 

(where  no  method  of  exercising  the  Pick,  353  (1835). 

power  is  prescribed  by  the  law)  is  an  In  Hewitt  v.  Charier,  16  Pick,  35S 

execution  of  the  power ;  no  public  an-  (1835)  the  court  intimated  that  if  the 

nunciation  or  diploma  is  necessary.  licensing  of  physicians  had  been com- 

W  right  11.   Lauckton,    19   Pick,  288  mitted  to  the  officers  of  the  Massa- 

(1837).  chusetts   Medical    Society   alone,  it 

"  It  was  said  in  Spaulding  v.  Inhab.  might  have  violated  the  provision  of 

of  Alford,  1  Pick,  33  (1822)   that  it  the  Bill  of  Rights  against  granting 

was  no  excuse  for  failure  to  comply  particular  and  exclusive  privileges, 
with    the  earlier  law   for  license  by 
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1902,  c.  76,  s.  1).  The  board  shall  hold  three  regular  meetings 
in  each  year,  viz. ,  second  Tuesday  of  March,  second  Tuesday  of 
July,  and  second  Tuesday  of  November,  and  additional  meetings 
at  such  times  and  places  as  it  may  determine  {ib.,  s.  2). 

The  board  shall  keep  a  record  of  the  names  of  all  persons 
registered  hereunder,  and  a  duplicate  thereof  shall  always  be 
open  to  inspection  in  the  of&ce  of  the  secretary  of  the  common- 
wealth («6.,  s.  6). 

The  board  shall  investigate  all  complaints  of  violation  of 
sees.  1  to  9  inclusive,  and  report  the  same  to  the  proper  prose- 
cuting officers  (ib.,  s.  6). 

Qualification. — Applications  for  registration  must  be  made 
on  blanks  furnished  by  the  board,  and  must  be  signed  and 
sworn  to  by  the  applicants  {ib.,  s.  3). 

Bach  applicant  for  registration  must  furnish  satisfactory  proof 
of  being  twenty-one  years  of  age,  or  over,  and  of  good  moral 
character,  and  on  payment  of  $20  fee  shall  be  examined  by  the 
board ;  and  if  found  to  be  twenty-one  years  of  age,  or  over,  and 
of  good  moral  character  and  qualified,  by  four  or  more  members 
of  the  board,  shall  be  registered  as  a  qualified  physician  and 
shall  receive  a  certificate  thereof.  A  person  who  fails  to  pass 
an  examination  and  is  therefore  refused  registration  is  entitled 
to  be  re-examined  at  any  meeting  of  the  board  called  for  exam- 
ination of  applicants  within  one  year  after  such  refusal  without 
additional  fee ;  two  such  re-examinations  shall  exhaust  his  privi- 
lege under  his  original  application  (ib.,  s.  3). 

Eevocation. — The  board  may  by  a  unanimous  vote,  after  a 
hearing,  revoke  any  certificate  issued  by  it  to,  and  cancel  the 
registration  of,  any  physician  convicted  of  a  felony  or  of  any 
crime  in  the  practice  of  his  professional  business  (ib.,  s.  3).  . 

Examinations  shall  be  wholly  or  partly  in  writing  in  the  Eng- 
lish language,  and  shall  be  of  a  scientific  and  practical  charac- 
ter, and  shall  include  the  subjects  of  anatomy,  surgery,  physi- 
ology, pathology,  obstetrics,  gynecology,  practice  of  medicine, 
and  hygiene,  and  shall  be  sufficiently  strict  to  test  the  appli- 
cant's fitness  to  practise  medicine  (ib.,  s.  7). 

Penalty. — Whoever,  not  being  lawfully  authorized  to  prac- 
tise medicine '  within  the  Commonwealth  and  registered  as  af ore- 

.  '  One  who  practises  bone-setting  is      (1818,  c.  113)  one  who  practises  physic 
within  the  meaning  of  the  statute      or  surgery;   it  is  not  necessary   for 
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said,  holds  himself  out  as  a  practitioner  of  medicine, '  or  prac- 
tises or  attempts  to  practise  medicine  in  any  of  its  branches,'  or 
whoever  practises  medicine  or  surgery  under  a  false  or  assumed 
name  or  under  a  name  other  than  that  by  which  he  is  registered, 
or  whoever  personates  another  practitioner  of  a  like  or  differ- 
ent name  shall,  for  each  offence,  be  punished  by  a  fine  from 
$100  to  $500,  or  by  imprisonment  for  three  months,  or  both  (ib., 
s.  8). 

In  a  case  in  which  a  provision  of  this  or  the  preceding  sec- 
tion '  has  been  violated,  the  person  who  committed  the  viola- 


one  to  profess  to  practise  generally 
either  as  a  physician  or  surgeon ;  the 
statute  extends  to  any  one  engaging 
in  practice  in  a  distinct  department 
of  either  profession,  and  bone-setting 
and  reducing  sprains,  swellings,  and 
contractions  of  the  sinews  by  friction 
and  fomentation,  but  by  no  other  de- 
partment of  the  curing  art,  forms  a 
considerable  department  in  the  prac- 
tice of  surgery.  Hewitt  ».  Charier, 
16  Pick,  353  (1835). 

In  Barrows  v.  Massachusetts  Med- 
ical Society,  13  Cush,  402  (1853),  it 
appears  that  one  of  the  charges  upon 
which  the  plaintiff  was  expelled  from 
the  defendant  society  was  that  he  had 
adopted  the  homoeopathic  system. 
The  court  refused  to  grant  a  man- 
damus to  compel  his  reinstatement. 

'  A  person  charged  with  holding 
himself  out  to  the  public  as  a  physi- 
cian and  surgeon  without  being  reg- 
istered (under  former  law,  St.  1894, 
c.  458,  s.  10;  St.  1895,  c.  412),  had  a 
right  to  show  that  when  selling 
drugs  he  told  persons  he  was  not  a 
physician.  If  he  sold  the  medicines 
and  gave  the  advice  gratuitously  as 
to  their  use,  he  was  not,  in  such  in- 
stances, holding  himself  out  as  a  phy- 
sician. It  was  open  to  the  State  to 
contend  that  he  was  really  acting  as 
a  pliysician  and  was  paid  for  his  ser- 
vices and  made  the  statements  to 
evade  the  statutory  provisions;  the 
question  was  for  the  jury.  Common- 
wealth «.  St.  Pierre,  175  Mass.,  48. 

The  burden  was  on  defendant,  if 
he  relied  on  registration  as  justifica- 
tion, to  prove  that  he  was  registered ; 
this  applies  where  absence  of  license 
is  made  part  of  the  description  of  the 
offence.     Jb. 


Proof  that  he  acted  either  as  phy- 
sician or  surgeon  (complaint  under 
said  former  law)  was  sufficient  to 
support  complaint  for  holding  him- 
self out  as  physician  and  surgeon. 
There  is  but  one  offence,,  holding  out 
as  physician  or  surgeon;  if  the  com- 
plaint charges  both,  the  whole  offence 
is  proved  if  he  is  shown,  to  have  held 
himself  out  as  either.    Ib. 

To  hold  himself  out  as  an  eye  spe- 
cialist was  to  hold  himself  out  as  a 
physician  and  surgeon,    lb. 

two  early  laws  (1817,  c.  131;  1818,  ' 
c.  113)  were  held  to  apply  to  non-resi- 
dent physicians  as  well  as  to  resi- 
dents, and  it  was  held  that  non-resi- 
dent phj'sicians  could  not  recover 
fees  in  the  courts  of  Massachusetts 
for  services  rendered  in  Massachusetts 
unless  licensed  by  the  officers  of  the 
Massachusetts  Medical  Society  or 
graduated  a  doctor  in  medicine  in 
Harvard  University.  It  was  said 
that  it  could  not  be  supposed  that  the 
legislature  intended  to  deprive  citi- 
zens of  the  State  of  privileges  allowed 
to  citizens  of  neighboring  States,  and 
that  the  objects  of  the  law  to  guard 
against  ignorant  and  unskilful  practi- 
tioners could  not  be  accomplished  if 
physicians  on  the  borders  in  neigh- 
boring States  should  be  permitted  to 
practise  within  its  limits ;  that  such  a 
construction  would  leave  citizens  on 
the  borders  of  the  State  exposed  to 
the  evils  which  the  law  was  designed 
to  prevent.  Spaulding  ».  Inhab.  or 
Alford,  1  Pick,  33  (1832). 

'  The  preceding  section  (section  7) 
regulates  the  conduct  of  examina- 
tions; query,  whether  there  can  be, 
and  if  so,  how,  a  violation  of  sec- 
tion 7? 
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tion  shall  not  recover  compensatiou  for  services  rendered  («6., 
s.  8). 

DiscEiMiNATiON. — Sectlons  1  to  8  inclusive  do  not  discrimi- 
nate against  any  particular  school  or  system  of  medicine  (ih.,  s.  9). 

Exceptions. — The  sections  1  to  8  do  not  prohibit  medical  or 
stirgical  service  in  a  case  of  emergency,  or  the  domestic  admin- 
istration of  family  remedies ;  they  shall  not  apply  to  a  commis- 
sioned officerof  the  United  States  army,  navy,  or  marine  hospital 
service  in  the  performance  of  his  official  duty,  nor  to  a  physician 
or  surgeon  from  another  State,  who  is  a  legal  practitioner  in  the 
State  in  which  he  resides,  when  in  actual  consultation  with  a 
legal  practitioner  of  this  Commonwealth ;  to  a  physician  or  sur- 
geon residing  in  another  State  and  legally  qualified  to  practise 
therein  whose  general  practice  extends  into  the  border  towns  of 
this  Commonwealth,  if  he  does  not  open  an  ofQce  or  designate  a 
place  in  su«h  towns  where  he  may  meet  patients  or  receive  calls ; 
uor  to  a  physician  authorized  to  practise  medicine  in  another 
State,  when  he  is  called  as  the  family  physician  to  attend  a  per- 
son temporarily  abiding  in  this  Commonwealth ;  nor  to  registered 
pharmacists  in  prescribing  gratuitously,  osteopathists,  pharma- 
cists, nor  to  clairvoyants  or  persons  practising  hypnotism,  mag- 
netic healing,  mind  cure,  massage.  Christian  science  or  cosmo- 
pathic  method  of  healing,  if  they  do  not  violate  any  of  the 
provisions  of  section  8  {ib.,  s.  9). 

Pees. — With  application  for  examination,  $20.  No  addi- 
tional fee  for  re-examination  within  one  year,  but  two  re-exam- 
inations exhaust  the  privilege  {ib.,  s.  3). 

Michigan." 
(See  Appendix,  p.  691. ) 

Boaed  of  Eegisteation  in  Medicine. — The  governor  ap- 
points by  and  with  the  advice  and  consent  of  the  Senate  ten 
resident  electors  of  the  State,  who  constitute  a  board  of  registra- 

'  For  list  of  previous  acts  in  the  nor  as  depriving  any  person  of  prop- 
State  regulating  practice  of  medicine,  erty  without  due  process  of  law,  nor 
seePeoploD.  Reetz,  137Mich.,  87.  as  denying   to  the  citizens  of  any 

A  former  law  (Act  1883,  No.  167,  State  the  privileges  and  immunities 

as  amended  1887,  No.  268)  was  con-  of  citizens  in  Michigan.     People  i>. 

stitutional,  both  as  respects  its  title  Phippin,   70   Mich.,    6.     (This    case 

and  as  an  exercise  of  the  police  pow-  contains  an  extensive  review  of  simi- 

er;  and  was  not  unconstitutional  as  lar  legislation  and  decisions  in  other 

abridging  the  privileges  and  immuni-  States. ) 

ties  of  citizens  of  the  United  States,  On    what    is    properly    included 
20 
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tion  in  medicine.  Not  more  than  five  of  the  appointees  shall  be 
from  the  school  of  medicine  known  as  regular,  not  more  than  two 
from  the  school  known  as  homoeopathic,  not  more  than  two  from 
the  school  known  as  eclectic,  and  not  more  than  one  from  the 
school  known  as  physio-medical.  The  appointees  may  be  choseu 
from  the  latest  lists  filed  in  the  ofiice  of  the  Secretary  of  State 
by  each  of  the  four  legally  incorporated  State  medical  societies 
of  the  said  schools  of  medicine ;  in  the  absence  of  any  such  list, 
appointments  to  be  made  without  reference  thereto.  The  ap- 
pointees shall  be  legally  registered  physicians  of  this  State, 
graduates  in  good  standing  of  reputable  medical  colleges,  ac- 
tively engaged  in  the  practice  of  medicine  in  this  State  for  at 
least  six  years  immediately  preceding  their  appointment.  No 
member  shall  belong  to  the  faculty  of  any  medical  college  or 
university.  The  business  of  the  board  must  be  transacted  by 
and  receive  the  concurrent  vote  from  at  least  seven  members ' 
(Act  1899,  No.  237,  s.  1,  as  amd.  Act  1903,  No.  191,  s.  1). 
The  board  holds  two  regular  meetings  each  year,^  on  the  second 


within  a  law  whose  title  merely  indi- 
cates that  it  deals  with  public  health 
and  does  not  specify  in  what  respect, 
see  dissenting  opinion  of  Campbell, 
J.,  in  People  «.  Phippin,-  70  Mich., 
6 ;  see  also  this  opinion  for  the  history 
of  medical  legislation  in  Michigan 
from  1838,  and  its  reasons,  and  the 
idea  that  legislation  regulating  prac- 
tice checks  substantial  progress  in  the 
profession,  as  well  as  the  idea  that  it 
is  vicious  in  depriving  citizens  of  a 
livelihood  and  of  the  free  choice  of 
medical  advisers ;  and  also  the  unjust 
effect  of  arbitrary  time  and  space  lim- 
its on  men  of  professional  ability, 
who  cannot,  through  accident  or 
chance  or  previous  experience,  com- 
ply with  them,  though  fully  compe- 
tent according  to  all  sound  standards 
of  actual  professional  skill;  also  the 
eilect  on  those  who  are  properly  edu- 
cated abroad,  but  under  a  system 
which  does  not  satisfy  the  require- 
ments of  a  law  which  the  judge 
deems  arbitrary.  See  also  dissenting 
opinion  of  Morse,  J.,  on  the  tendency 
of_  such  legislation  to  build  up  an 
aristocracy,  as  bearing  on  its  uncon- 
stitutionality, also  on  the  monopolis- 
tic features  of  such  laws  when  limit- 
ing the  practice  to  college  graduates. 


The  wisdom  of  such  legislation  is 
relegated  to  the  people;  the  courts 
have  nothing  to  do  with  it.  People 
V.  Moorman,  86  Mich.,  433. 

'  The  decision  of  People  d.  Phippin, 
70  Mich. ,  6,  determining  the  constitu- 
tionality of  a  former  law,  also  settles 
the  constitutionality  of  Act  1899,  No. 
387.     People  v.  Reetz,  137  Mich.,  87. 

The  law  of  1899  is  within  the  po- 
lice power.  Metcalfe  v.  State  Board 
of  Registration,  133  Mich.,  661. 

^  The  statute  is  not  unconstitutional 
because  it  fails  to  make  special  provi- 
sion for  notice  or  hearing,  or  author- 
ity to  summon  witnesses  or  compel 
them  to  testify ;  when  a  statute  fixes 
the  time  and  place  of  the  meeting  of 
the  board,  no  special  notice  to  inter- 
ested parties  is  necessary;  the  statute 
is  sufficient  notice.  If  applicant  had 
applied  at  any  meeting  of  the  board 
for  a  hearing,  they  would  have  been 
compelled  to  grant  it;  and  if  on  sucli 
hearing  his  offer  or  demand  for  testi- 
mony bad  been  refused,  the  question 
might  have  been  fairly  presented  to 
the  State  courts  to  what  extent  the 
action  of  the  board  had  deprived  him 
of  his  rights.  Reetz  ».  Michigan,  188 
U.  S.,  505. 
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Tuesday  of  October  and  the  second  Tuesday  of  June,  and  such 
additional  meetings  at  such  times  and  places  as  it  may  deter- 
mine (ib.,  s.  2). 

Qualification.' — On  and  after"  the  passage  of  this  act,  all 
men  and  women  who  wish  to  begin  the  practice  of  medicine  and 
surgery  in  any  of  its  branches  iu  this  State  shall  make  applica- 
tion to  the  board  to  be  registered,  and  for  a  certificate  of  regis- 
tration.^ This  registration  and  certificate  shall  be  granted  to 
such  applicants''  as  give  satisfactory  proofs "  of  being  twenty -one 


'  The  regulation  of  the  practice  of 
medicine  falls  under  the  police  power ; 
it  is  not  •unconstitutional  as  an  inter- 
ference with  the  right  of  a  citizen 
when  ill  to  employ  anybody  he 
chooses  as  a  physician.  People  «. 
Reetz,  127  Mich.,  87-  affd.  188  U.  S., 
505. 

The  decision  of  the  highest  court 
of  a  State  that  an  act  does  not  conflict 
with  the  State  Constitution  is  conclu- 
sive; It  cannot  be  reviewed  on  that 
ground  by  the  Supreme  Court  of  the 
United  States ;  the  State  has  power  to 
mal<e  reasonable  provisions  for  deter- 
mining the  qualifications  of  those  en- 
gaging in  the  practice  of  medicine 
and  punishing  those  who  attempt  to 
engage  therein  in  defiance  of  such 
statutory  provisions.  Reetz  v.  Michi- 
gan, 188  U.  S.,  505 ;  citing  Bent  u.  W. 
Va.,  129  U.  S.,  114;  Hawker*.  N.  Y., 
170  U.  S.,  189. 

There  is  no  presumption  of  quali- 
fication (so  held  of  one  suing  as  a 
veterinary  surgeon  for  services). 
Physicians  who  are  graduates  of 
medical  colleges  or  are  admitted  to 
practise  under  the  laws  of  the  State 
will  be  presumed  competent.  Where 
no  qualifications  are  prescribed  by 
statute,  those  cases  (e.g.,  City  of  Chi- 
cago V.  Wood,  24  111.  App.,  40;  Wil- 
liams i>.  People,  30  III.  App.,  93;  18 
Am.  and  Eng.  Enc.  Law,  432)  which 
say  that  in  a  civil  action  due  qualifi- 
cation will  be  presumed,  and  in  a 
criminal  action  the  burden  is  on  the 
defendant  to  show  he  had  qualified, 
are  not  applicable  (the  Court  seems  to 
doubtthe  soundness  of  the  distinction 
inade  in  the  above-cited  cases  between 
civil  and  criminal  actions).  Conkey 
«.  Carpenter,  106  Mich.,  1. 

^  A  person  once  licensed  to  engage 


in  practice  has  no  rigJit  to  continue 
such  practice;  a  statute  which  re- 
quires a  further  license,  and  makes  it 
a  crime  to  practise  without  it,  is  not 
an  ex  post  facto  law.  Reetz  v.  Michi- 
gan, 188  U.  S.,  505;  citing  Hawker 
V.  N.  Y.,  170  U.  S.,  189,  infra,  p.  390. 

There  is  no  unconstitutional  dis- 
crimination in  providing  that  those 
who  have  practised  continually  for 
at  least  five  years  in  this  State  shall 
be  deemed  qualified  (citing  ex  parte 
Spinney,  lONev.,  338),  nor  in  except- 
ing sucli  persons  from  the  require- 
ment that  all  practitioners  shall  be 
graduates  of  a  medical  college;  tlie 
legislature  has  this  power.  People  v. 
Phippin,  70  Mich.,  6. 

A  provision  requiring  the  filing  of 
a  certificate  within  a  short  time  after 
the  passage  of  the  act  might  be  held 
void  and  the  balance  of  the  act  up- 
held.    People  V.  Phippin,  70  Mich. ,  6. 

3  There  is  no  provision  iu  the  fed- 
eral Constitution  which  forbids  a  State 
to  grant  to  a  board  of  registration  the 
final  determination  of  a  legal  ques- 
tion"; due  process  of  law  is  not  neces- 
sarily judicial  process;  it  is  no  objec- 
tion to  the  law,  under  the  federal 
Constitution,  that  it  confers  judicial 
powers  on  an  administrative  tribunal, 
and  without  appeal.  Reetz  «.  Michi- 
gan, 188  U.  S.,  505. 

*  The  proceedings  before  the  board 
are  not  criminal  in  nature ;  the  State 
there  simply  seeks  to  ascertain  who 
ought  to  be  permitted  to  practise; 
criminality  only  arises  when  one  as- 
sumes to  practise  without  having  his 
right  to  do  so  established  by  the 
board.  Reetz  v.  Michigan,  188  U. 
S.,  505. 

5  A  former  act  (1899,  No.  237,  s.  3, 
s.  1)  provided  for  the  registration  of 
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years  of  age  and  of  good  moral  character,  but  only  on  compliance 
with  at  least  one  of  the  following  conditions  contained  in  subdi- 
visions 1,  2  and  3  of  this  section : ' 

1.  On  satisfactorily  passing  an  examination  before  the 
board  (see  below  "Examinations"). 

2.  If  he  present  a  certified  copy  or  certificate  of  regis- 
tration or  license  issued  to  applicant  in  any  foreign  nation 
where  the  requirements  for  registration  shall  be  deemed  by 
the  board  equivalent  to  those  of  this  act,  provided  such  coun- 
try shall  accord  a  like  privilege  to  holders  of  certificates 
from  this  board. 

3.  If  he  present  a  certified  copy  of  certificate  of  regis- 
tration or  license  issued  to  applicant  within  the  States,  Ter- 
ritories, districts,  or  provinces  of  the  United  States  where 
the  requirements  for  registration  shall  be  deemed  by  said 
board  to  be  equivalent  to  those  of  this  act,  and  shall  other- 
wise conform  to  the  rules  and  regulations  agreed  upon  be- 
tween the  State  board  of  which  he  is  a  licentiate  and  said 
board,  relative  to  the  recognition  and  exchange  of  certificates 
between  States,  provided  such  State  shall  accord  a  like  privi- 
lege to  holders  of  certificates  from  this  board  {ib.,  s.  3  as 
amd.  Act  1903,  JSo.  191,  s.  3). 

Offence — Penalty. — Unlawfully  obtaining  and  procuring 
one's  self  to  be  registered  under  this  section  (3),  either  by  false  and 
untrue  statements  contained  in  his  application  to  the  board,  or 
by  presenting  to  said  board  a  false  or  untrue  diploma  or  license, 
or  one  fraudulently  obtained,  is  a  felony,  punishable  with  a  fine 

those  who  should  present  sufficient  quired  the  person  registered  to  be  a 

proof  of  having  been  already  legally  graduate  ;  that  the  applicant  was  not 

registered.     An  applicant  produced  a  graduate  within  the  meaning  of  tlie 

proof  that  he  was  registered  under  a  law,  and  was  therefore  not  legally 

former  law ;  nevertheless,  the  board  registered  under  the  former  law,  and 

rejected  him,  because  the   proof  by  the  Court  denied  his  application  fora 

which  he  secured  registration  under  mandamus  to  compel    the  hoard  to 

the  former  law  showed  that  he  had  register  him  under    the   new  law. 

attended  a  medical  college  only  one  Metcalfe  r.  State  Board  of  Registra- 

day,  when  he  submitted  to  an  exam-  tion,  123  Mich.,  661. 

ination  and  graduated.      The  Court  '  If  the  provisions  for  testing  nuali- 

held  that  the  board  was  not  bound  flcations  are  reasonable  in  their  na- 

by  the  mere  fact  of  registration  under  ture,   a    person   must  comply  with  _ 

the  former  law ;  it  must  have  been  a  them  and  has  no  right  to  practise  his 

legal  registration;    that    the   former  profession  in  defiance  of  them.    Reetz 

law  defined  legal  registration  and  re-  v.  Michigan,  188  U.  S.,  506. 
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of  $300  to  $500,  or  imprisonment  at  hard  labor  one  year  to  three 
years,  or  both,  at  the  discretion  of  the  court,  and  he  shall  forfeit 
all  rights  and  privileges  obtained  or  conferred  upon  him  by  vir- 
tue of  such  registration  as  a  physician  or  surgeon  (ib. ). 

Swearing  falsely  in  any  affidavit  or  oral  testimony  made  or 
given  by  virtue  of  the  provisions  of  this  act,  or  the  regulations  of 
said  board,  is  perjury,  and  subject  to  all  the  pains  and  penalties 
of  perjury  (i&. ). 

Refusal  ' — Revocation. — The  board  shall  refuse  to-  issue  a 
certificate  of  registration  provided  for  in  section  3  to  any  person 
guilty  of  grossly  unprofessional  and  dishonest  conduct  of  a  char- 
acter likely  to  deceive  the  public ;  and  shall,  after  due  notice  and 
hearing,  revoke  a  certificate  issued  subsequent  to  June  4th,  1903, 
or  subsequent  to  June  13th,  1899,  for  like  cause  or  for  offences 
involving  moral  turpitude,  habitual  intemperance,  the  drug 
habit,  or  for  fraud  or  perjury  in  connection  with  obtaining  a 
certificate  of  registration,  or  for  a  certificate  obtained  or  issued 
through  error,  when  such  offences  shall  have  been  legally  estab- 
lished in  a  court  of  competent  jurisdiction;  provided  further, 
after  June  4th,  1903,  the  board  may  at  its  discretion  revoke  the 
certificate  of  registration,  after  due  notice  and  hearing,  of  any 
registered  practitioner  who  inserts  any  advertisement  in  any 
newspaper,  pamphet,  circular,  or  other  written  or  printed  paper, 
relative  to  venereal  diseases  or  other  matter  of  any  obscene  or 
oflFensive  nature  derogatory  to  good  morals  (ib. ). 

Examinations,  under  subdivision  1  of  section  3  above,  are 
before  the  board  on  the  following  subjects:  Anatomy,  physiol- 
ogy, chemistry,  pathology,  materia  medica  and  therapeutics, 
toxicology,  histology,  hygiene,  practice  of  medicine,  surgery, 
obstetrics,  gynaecology,  mental  and  nervous  diseases,  diseases  of 
the  eye,  ear,  nose  and  throat,  bacteriology,  public-health  laws 
of  Michigan,  and  medical  jurisprudence,  to  be  conducted  as 
follows : 

(a)  A  fee  of  $25,  prior  to  the  examination  (a  fee  of  $10 
only  for  graduates  of  any  medical  school  in  the  State  of 
Michigan  approved  by  the  board). 

(6)  In  writing,  oral,  or  both. 

'It  Is  not  true  that  the  action  of  Board,  123  Mich.,  661,  as  indicating 
the  board  Is  not  subject  to  judicial  thatmandamusis  the  remedy).  Reetz 
review  (instancing  Metcalfe  v.  State      «.  Michigan,  188  U.  S.,  505. 
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(c)  Questions  on  all  subjects  except  materia  medica  and 
therapeutics  and  practice  of  medicine  to  be  such  as  may  be 
answered  alike  by  all  schools  of  medicine. 

{d)  The  applicant,  if  possible,  -to  be  examined  iu  ma- 
teria medica  and  therapeutics  and  practice  of  medicine  by 
those  members  of  the  board  or  by  a  qualified  examiner  ap- 
pointed by  the  board  belonging  to  the  same  school  as  the 
applicant;  no  applicant  shall  be  rejected  because  of  his 
adherence  to  any  particular  system  of  practice. 

(e)  An  average  percentage  of  at  least  seventy-five  per 
cent  of  correct  answers  shall  be  required  from  every  candi- 
date (ih.,  s.  3,  subd.  1,  as  amd.  Act  1903,  No.  191,  s.  3). 

ISTo  additional  fee  shall  be  charged  by  the  board  for  registra- 
tion of  those  who  successfully  pass  such  examination. 

Provided,  however,  such  applicant  for  examination  have  a 
diploma,'  from  a  legally  incorporated,  regularly  established, 
and  reputable  college  of  medicine  within  the  States,  Territories, 
districts,  and  provinces  of  the  United  States,  or  within  any 
foreign  nation  (provided  such  foreign  nation  accord  a  like  privi- 
lege to  graduates  of  approved  medical  colleges  of  Michigan)  hav- 
ing at  least  a  four-years'  course  of  seven  months  in  each  calendar 
year,  as  shall  be  approved  and  designated  by  the  board  of  regis- 
tration; al&o  provided  the  applicant  shall  have  previous  to  the 
beginning  of  his  course  in  medicine  a  diploma  from  a  recognized 
and  reputable  high  school,  academy,  college,  or  university,  hav- 
ing a  classical  course,  or  shall  pass  an  examination  equivalent  at 
least  to, the  minimum  standard  of  preliminary  education  adopted 
and  published  by  the  said  board,  before  examiners  appointed  by 

'  A  law  would  be    constitutional  toes),  see  dissenting  opinion  of  Morse, 

wliich  prohibited  all  except  medical  J.,  in  People  v.  Phippin,  70  Mich.,  6. 

graduates  from   practising.     People  "There  can  be  no  office,  place  of 

11.  Phippin,  70  Mich.,  6.  profit,  honor  or  preferment,  or  busi- 

Qn  tlie  constitutionality  of  laws  ness  or  profession  open  to  a  college 
confining  practice  to  college  graduates  graduate  in  this  country,  from  wliich 
(and,  by  way  of  illustration,  forbid-  a  man  of  equal  learning,  moralitj, 
ding  male  physicians  to  attend  fe-  skill,  and  experience  can  be  debarred 
males,  and  forbidding  men  with  red  by  law  without  serious  hurt  and  dam- 
hair  to  practise,  or  requiring  all  prac-  age  to  the  public  weal  and  without 
titioners  to  be  of  noble  birth,  or  of  a  violation  not  only  of  the  spirit,  but 
certain  blood  or  nationality,  or  to  the  letter  of  our  Constitution."  Dis- 
possess a  certain  amount  of  wealth,  or  senting  opinion  of  Morse,  J.,  in  P^o- 
grauting  to  one  class  the  exclusive  Die  «.  Phippin,  70  Mich.,  6.  See  p. 
right  to  sell  bread  or  market  pota-  363,  n.  1. 
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and  in  accordance  with  the  regulations  of  the  board,  and  at  such 
time  and  place  as  the  board  may  designate.  A  student  entering 
a  college  in  Michigan,  having  a  preliminary  examination  of  a 
standard  approval  (sic  '.)  by  the  said  board,  shall  not  be  required  to 
take  this  examination.  The  requirement  of  preliminary  edu- 
cation shall  not  apply  to  those  students  who  on  the  date  of  the 
passage  of  this  act  [June  4th,  1903]  were  regularly  registered  as 
students  of  legally  organized  and  reputable  medical  colleges  ap- 
proved of  by  the  said  board.  The  requirements  of  medical  edu- 
cation shall  not  apply  to  those  graduates  of  legally  organized  and 
reputable  medical  colleges  approved  of  by  said  board,  who  had 
graduated  from  such  colleges,  previous  to  the  date  of  the  passage 
of  this  act ;  and  students  complying  with  other  provisions  of  this 
section,  who  on  January  1st,  1903,  were  regularly  registered  as 
students  of  legally  organized  and  reputable  medical  colleges  of 
Michigan,  approved  of  by  said  board,  may  obtain  a  certificate  of 
registration  as  graduates  of  such  colleges  and  without  examination 
by  the  board  on  payment  of  $10  {ib.,  s.  3,  subd.  First  [e],  as 
amd.  Act  1903,  No.  191,  p.  3).  (See  Appendix,  p.  692.) 

Stand AED  of  Medical  Education. — The  said  board  shall 
from  time  to  time  adopt  and  publish  a  minimum  standard  of 
medical  education,  and  no  medical  college  shall  be  approved  and 
designated  by  said  board  under  this  subdivision  one  of  section 
3,  unless  in  the  judgment  of  the  board  it  conforms  with  such 
standard  (ih.,  s.  3,  subd.  First  [e]  as  amd.  Act  1903,  No.  191, 
s.  3). 

Filing. — The  recipient  of  a  certificate  of  registration  shall 
file  it  or  a  certified  copy  with  the  county  clerk  in  the  county 
where  he  resides,  and  the  clerk  shall  file  the  same  and  enter  a 
proper  memorandum  in  a  book.  The  clerk  shall  on  the  first  day 
of  each  month  furnish  to  the  secretary  of  the  board  a  list  of  all 
certificates  filed  in  his  oflBice  the  preceding  month,  and  notice  of 
the  change  of  location  or  death  of  the  grantee  of  a  certificate,  or 
on  the  revocation  of  a  certificate  the  clerk  shall  enter  at  the  ap- 
propriate places  in  the  record  a  memorandum  of  said  facts.  In 
case  of  removal  to  another  county,  a  person  who  has  filed  a  cer- 
tificate shall  procure  from  said  clerk  a  certified  copy  of  said  cer- 
tificate and  file  the  same  with  the  clerk  of  the  county  to  which  he 
shall  remove,  who  shall  file  and  enter  the  same  with  like  effect 
as  the  original  (ib.,  s.  4). 
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Offence.  ' — Practising  medicine,  or  surgery  in  the  State "  with- 
out first  complying  with  this  act  or  violating  its  provisions  (ex- 
cept as  provided  in  sec.  3)  is  a  misdemeanor  (i&.,  s.  7,  as  amd. 
Act  1903,  No.  191,  s.  7).'  (See  Appendix,  p.  691.) 

Penalty. — Fine,  not  more  than  $100,  or  imprisonment  in 
county  jail  not  more  than  ninety  days,  or  both,  for  each  offence 
(i6.).  (See  Appendix,  p.  691.) 

Prosecution. — The  prosecuting  attorneys  of  the  counties 
shall  prosecute  violations  of  the  provisions  of  this  act  (ib.). 

Exceptions. — The  act  does  not  apply  to  the  commissioned 
surgeons  of  the  United  States  army,  navy,  or  marine  hospital 
service,  in  actual  performance  of  their  official  duties,  nor  to  regu- 
larly licensed  physicians  or  surgeons  from  out  of  this  State  in 
actual  consultation  with  physicians  of  this  State,  nor  to  dentists 
in  the  legitimate  practice  of  their  profession,  nor  to  temporary 
assistants  in  cases  of  emergency,  nor  to  the  domestic  administra- 
tion of  family  medicines,  nor  any  legally  qualified  osteopath  en- 
gaged in  the  practice  of  osteopathy  under  Act  1897,  No.  78  (ib., 
s.  8). 

Evidence. — When  any  person  shall  append  the  letters  M.B, 
or  M.D.  or  prefix  the  title  "Dr."  or  Doctor  or  any  other  sign  or 
appellation  in  a  medical  sense  to  his  name,  it  shall  he  prima  fade 

'  See  p.  306,  n.  1.  vend    proprietary    medicines,   as  s 

'  In  an  action  ■where  negligence  in  monopoly,  see  People  i).  Moorman,  86 

the  employment  of  a  surgeon  is  in  Mich.,  433. 

issue,  proof  that  he  was  a  physician  Though    a    practising    physician 

and  surgeon  of  eighteen  years'  prac-  must  from  the  nature  of  his  profes- 

tice  and  a  graduate  of  the  University  sion  be  competent  to  compound,  put 

,  of  Michigan  was  prima  facie  proof  of  up,   and   sell  drugs  and  medicines, 

reasonable  diligence  and  care  in  his  nevertheless  he  has  no  vested  riglit  to 

selection.     Reed  ».   City  of  Detroit,  do  so,  and  in  order  to  do  so,  out  of 

108  Mich.,   234.      [It  would    seem,  his  regular  practice  as  a  physician, 

therefore,  that  proof  that  he  was  duly  he  must  become  a  registered  pharma- 

registered  is  not  necessary,  though  cist.     People  r.  Moorman,  86  Mich., 

tliat  question  was  not  discussed.]  438. 

The    practice  of  dentistry  is    not  On  what  constituted  "a  practising 

the  practice  of  medicine  nor  included  physician  "    entitled    to    exemption 

in  the  idea  of  the  practice  of  medicine  from  execution,  on  one  horse,  etc.,  in 

(the  Court  intimates  that  it  may  be  1849,  see  Sutton  v.  Facey,  1  Mich., 

a  branch  of  surgery,  but  expresses  no  243. 

opinion).      People    v.    Phippin,     70  No  person,  however  skilled,  can  in 

Mich.,  6.  contemplation  of  law  become  a  physi- 

A  practising  physician,  registered  cian,  so  long  as  there  is  a  prohibitory 
as  such,  has  no  right  to  dispense  statute  with  which  he  has  not  corn- 
drugs  without  being  registered  as  a  plied.  Sutton  e.  Facey,  1  Mich.,  243. 
pharmacist.  People  v.  Moorman,  86  » On  form  of  complaint  and  mode 
Mich.,  433.  of  pleading  offence,   see   People  ». 

On  the  law  limiting  the  right  to  Phippin,  70  Mich.,  6. 
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evidence  of  practising  medicine  and  surgery  within  the  meaning 
of  this  act  (ib.,  s.  9).' 

Lists  of  Physicians. — The  assessing  officer  at  the  time  of 
making  the  annual  assessment  shall  make  out  a  list  of  physicians 
residing  within  his  township,  village,  district,  ward,  or  city,  with 
the  name,  age,  and  sex  of  each,  and  the  length  of  time  each  has 
been  engaged  in  practice,  and  return  the  same  to  the  county 
clerk,  who  shall  record  it  and  furnish  certified  lists  to  the  secre- 
tary of  the  board  (*&.,  s.  10). 

Fees.  — Under  subdivision  1  of  section  3,  as  amd.  1903,  prior 
to  examination,  $25 ;  for  graduates  of  any  medical  school  in 
Michigan  approved  by  the  board,  only  $10.  No  additional  fee 
for  registration  of  those  who  successfully  pass  such  examina- 
tion. Graduates  of  colleges  specified  in  subd.  (e)  of  sec.  3,  as 
amd.  1903  (above),  as  entitled  to  registration  as  such  gradu- 
ates, $10. 

Under  subdivision  2  of  section  3,  for  registration,  $25. 

Under  subdivision  3  of  section  3,  for  registration,  $25  (ib., 
s.  3,  as  amd.  Act,  1903,  No.  191,  sec.  3). 

To  county  clerk  for  filing  certificate  and  entering  memoran- 
dum, 50  cents  (ib.,  s.  4).  (See  Appendix,  p.  693.) 

Medical  Diplomas. — Excepting  licenses  (sic!)  issued  in  ac- 
cordance with  law  by  the  State  Board  of  Medical  Examiners  (sic .') 
and  diplomas  issued  by  the  University  of  Michigan,  it  shall  be 
unlawful  for  any  person  or  corporation,  except  a  legally  incor- 
porated and  reputable  college  of  medicine  and  surgery  having 
and  requiring  actual  attendance  at  a  course  of  study  of  not  less 
than  three  years  of  eight  months  each,  to  issue  a  diploma  or  cer- 
tificate setting  forth  or  implying  that  the  holder  thereof  is  quali- 
fied to  practise  medicine  or  surgery  in  any  of  their  branches 
(Act  No.  151  of  1899,  s.  1). 

Offence. — Violation  of  last-mentioned  section,  misdemean- 
or (ib.). 

Penalty. — For  violation  of  said  section,  fine  of  from  $100 
to  $500,  or  imprisonment  in  county  jail  not  exceeding  ninety 
days,  or  both,  in  discretion  of  the  court  (ib.). 

'As  evidence  of    holding  out  as  which  accused  signed  himself  "  Medi- 
practitioner   of    medicine,    afBdavit  cal  Practitioner  "and  "Dr.,"  were  ad- 
annexed  to  certificate  of  death,  cer-  missible.      People     «.     Phippin,    70 
tiflcate  of  death,  and  report  of  inf ec-  Mich. ,  6. 
tioiis  disease  to  board  of  health,  in 
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Osteopathy — State  Board  of  Osteopathic  Eegistea- 
TiON  and  Examination. — This  board  consists  of  five  persons 
appointed  by  the  governor  with  the  advice  and  consent  of  the 
Senate;  each  appointee,  before  receiving  his  certificate  of  ap- 
pointment must  file  with  the  governor  a  certificate  of  the  Michi- 
gan State  Osteopathic  Association  under  the  seal  of  its  president 
and  secretary  that  the  person  named  is  a  graduate  of  a  reputable 
school  of  osteopathy,  has  been  engaged  in  the  practice  of  oste- 
opathy in  Michigan  for  two  years  or  more,  is  of  good  moral  char- 
acter and  of  good  standing  in  his  profession.  The  board  meets 
at  Lansing  on  the  first  Tuesday  of  September,  each  year,  and  at 
such  other  times  as  a  majority  may  appoint.  It  must  keep  a 
record  of  its  proceedings  and  a  register  of  all  applicants  for  cer- 
tificates, giving  the  name  and  location  of  the  institution  granting 
the  applicant  the  degree  of  doctor  of  osteopathy,  the  date  of  his 
diploma,  and  also  whether  the  applicant  was  rejected  or  a  cer- 
tificate granted.     (Act  1903,  No.  162,  s.  1.) 

Osteopathy — Evidence. — The  books  and  register  of  the 
board  are  prima  facie  evidence  of  all  matters  recorded  therein 
(ib.). 

Osteopathy — Qualification. — Any  person  before  practis- 
ing osteopathy  shall,  on  payment  of  $25,  make  application  for  a 
certificate  to  practise  osteopathy  to  the  Board  of  Osteopathic 
Eegistration  and  Examination,  on  a  form  prescribed  by  the  board 
giving,  first,  his  name,  age,  which  shall  not  be  less  than  twenty- 
one  years,  and  residence;  second,  evidence  that  he  shall  have, 
before  beginning  his  course  in  osteopathy,  a  diploma  from  a  high 
school,  academy,  college,  or  university,  approved  by  said  board; 
third,  the  date  of  his  diploma  and  evidence  that  such  diploma 
was  granted  on  personal  attendance  and  completion  of  a  couree 
of  study  not  less  than  three  years  of  nine  months  each,  and  such 
other  information  as  the  board  may  require ;  fourth,  the  name  of 
the- school  or  college  of  osteopathy  from  which  he  was  graduated, 
and  which  shall  have  been  in  good  repute  as  such  at  the  time  of 
the  issuing  of  his  diploma,  as  determined  by  the  board.  The 
board  may  in  its  discretion  accept  as  the  equivalent  of  any  part 
of  (^sic!)  all  of  the  second  and  third  requirements,  evidence  of  five 
or  more  years'  reputable  practice  of  osteopathy,  by  an  osteopathic 
practitioner  located  in  the  State  at  the  time  of  the  passage  of  this 
act,  provided  such  substitution  be  specified  in  the  certificate. 
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Osteopathy — Examination — Ceetificate. — If  the  facts 
thus  set  forth,  to  which  the  applicant  shall  make  affidavit,  shall 
meet  the  requirements  of  the  board,  as  laid  down  in  its  rules,  the 
board  shall  require  the  applicant  to  submit  to  an  examination  as 
to  his  qualifications  for  the  practice  of  osteopathy,  which  shall 
include  the  subjects  of  anatomy,  physiology,  physiological 
chemistry,  toxicology,  pathology,  bacteriology,  histology,  neu- 
rology, physical  diagnosis,  obstetrics,  gynecology,  minor  sur- 
gery, hygiene,  medical  jurisprudence,  principles  and  practice  of 
osteopathy,  and  such  other  subjects  as  the  board  may  require. 
If  the  examination  be  passed,  in  a  manner  satisfactory  to  the 
board,  the  board  shall  issue  its  certificate,  granting  him  the  right 
to  practise  osteopathy,  in  Michigan.  A  person  failing  to  pass 
may  be  reexamined  at  any  regular  meeting  of  the  board  within  a 
year  without  additional  fee  (ib.,  s.  2). 

Osteopathy — Poemee  Peactitioners.— The  act  provided 
for  the  issue  of  certificates  without  examination,  on  application 
made  before  January  1st,  1904,  to  those  practising  osteopathy  in 
the  State  at  the  time  of  its  passage,  and  holding  a  diploma  from 
a  regular  college  of  osteopathy  as  determined  by  the  board  (ib., 
s.  2). 

This  certificate,  when  filed  with  the  county  clerk  of  the  county 
in  which  he  resides,  authorizes  the  holder  to  practise  osteopathy 
in  Michigan,  but  not  to  practise  medicine  within  the  meaning  of 
Act  No.  237,  Public  Acts  1899,  or  acts  amendatory  thereto  (ib., 
s.  2). 

Osteopathy — Peactitionees  of  Othee  States,  etc. — The 
board  may,  in  its  discretion  dispense  with  an  examination  of 
(sic !)  the  case,  first,  of  an  osteopathic  practitioner  duly  authorized 
to  practise  osteopathy  in  any  other  State  or  Territory,  or  the  Dis- 
trict of  Columbia,  who  presents  a  certificate  or  license  issued 
after  an  examination  by  the  legally  constituted  board  of  such 
State,  Territory,  or  District  of  Colunibia,  accorded  only  to  appli- 
cants of  equal  grade  with  those  required  in  Michigan ;  or,  sec- 
ond, an  osteopathic  practitioner  who  has  been  in  the  actual  prac- 
tice of  osteopathy  for  five  years,  who  is  a  graduate  of  a  reputable 
school  of  osteopathy,  who  may  desire  to  change  his  residence  to 
Michigan,  and  who  makes  application  on  a  form  prescribed  by 
the  board  accompanied  by  a  fee  of  $25  (ib.). 

Osteopathy— Eepusal  op  Ceetificatb. — The  board  shall 


316  SYNOPSIS   OP  LAWS — BOSTON. 

refuse  a  certificate  to  any  person  guilty  of  grossly  unprofessional 
and  dishonest  conduct  (ib. ). 

Osteopathy — Certificate.  — The  certificate  in  section  2  en- 
titles the  holder  to  practise  osteopathy  in  the  State,  but  not  to 
practise  medicine  and  surgery  withiu  the  meaning  of  Act  No. 
237,  public  acts  1899  or  acts  amendatory  thereto ;  but  nothing  in 
the  act  prohibits  any  legalized  osteopath  in  the  State  from  prac- 
tising medicine  and  surgery  after  having  passed  a  satisfactory 
examination  before  the  State  Board  of  Medical  Examiners  in  the 
State.  Osteopathic  practitioners  shall  observe  and  be  subject  to 
the  State  and  municipal  regulations  relating  to  the  control  of 
contagious  diseases,  the  reporting  and  certifying  of  births  and 
deaths,  and  may  have  the  right  to  certify  births  and  deaths  (ib., 
s.  4). 

Osteopathy — Eecoeding. — Every  person  holding  such  cer- 
tificate must  have  it  recorded  in  the  office  of  the  county  clerk  of 
the  county  in  which  he  expects  to  practise,  and  the  date  of  re- 
cording shall  be  indicated  thereon.  Until  the  certificate  is  filed 
for  record,  the  holder  shall  exercise  none  of  the  rights  or  privi- 
leges conferred  therein. 

The  county  clerk  is  required  to  keep  a  complete  list  of  all 
certificates  recorded  by  him,  with  the  date  of  the  recording  of 
each  certificate  (ib. ). 

Osteopathy — Offence. — To  practise  or  attempt  to  practise 
or  use  the  science  or  system  of  osteopathy  in  treating  diseases  of 
the  human  body  or  buying,  selling,  or  fraudulently  obtaining 
any  diploma,  license,  record,  or  registration  to  practise  oste- 
opathy, or  aiding  or  abetting  in  such  selling  or  fraudulent  ob- 
taining; or  practising  osteopathy  under  cover  of  any  diploma, 
license,  record,  or  registration  to  practise  osteopathy  illegally 
obtained,  or  signed  or  issued  unlawfully  or  under  fraudulent 
representations;  or  after  conviction  of  felony,  practising  oste- 
opathy, or  using  any  of  the  forms  of  letters,  "osteopath,"  "oste- 
opathist,"  osteopathy,  osteopathic  practitioner,  doctor  of  os- 
teopathy, diplomate  in  osteopathy,  D.O.,  or  any  other  titles  or 
letters  either  alone  or  with  qualifying  words  or  phrases,  under 
such  circumstances  as  to  induce  the  belief  that  the  person  who 
uses  such  terms  is  engaged  in  the  practise  of  osteopathy,  without 
compliance  with  the  provisions  of  this  act  is  a  misdemeanor  (ib., 
s.  6). 
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Osteopathy— Penalty.— Fine  $50  to  $500,  or  imprison- 
ment in  county  jail  thirty  days  to  one  year,  or  both  («6. ). 

Exceptions. — S"othing  in  this  act  [i.e.,  the  act  regulating 
osteopathy]  shall  be  construed  as  prohibiting  any  lawfully  quali- 
fied osteopathic  practitioner  in  any  other  State  or  county  (sic .') 
meeting  a  registered  osteopathic  practitioner  in  this  State  for 
consultation ;  or  any  osteopathic  practitioner  residing  on  the  bor- 
der of  a  neighboring  State,  and  duly  authorized  under  the  laws 
thereof  to  practise,  whose  practice  may  extend  into  this  State, 
and  who  does  not  open  an  office  or  appoint  a  place  of  meeting 
or  receive  calls  in  this  State ; '  or  any  osteopathic  practitioner 
duly  registered  in  one  county,  called  to  attend  isolated  cases  in 
another  county  (ib.,  s.  6). 

Osteopathy — Peosecution. — It  is  the  duty  of  the  prose- 
cuting attorneys  of  the  counties  to  prosecute  violations  of  the 
provisions'of  this  act  (ib.). 

Osteopathy — ^I^ot  the  Practice  op  Medicine — Excep- 
tions.— The  system  of  treating  diseases  of  the  human  body 
known  as  osteopathy  is  not  the  practice  of  medicine  or  surgery 
within  the  meaning  of  Act  ^o.  237,  public  acts  1899,'  and  not 
subject  to  the  provisions  of  said  act.  This  act  shall  not  apply  to 
any  legally  'qualified  medical  practitioner,  practising  medicine 
and  surgery  under  Act  No.  237,  public  acts  1899,  or  acts  amen- 
datory thereto,  nor  shall  this  act  apply  to  masseurs  or  nurses 
practising  massage  or  manual  Swedish  movements  in  the  State 
06.,  s.  7). 

Osteopathy-^Febs. — With  application  for  certificate  $25 
{ib.,  s.  2);  no  additional  fee  for  reexamination  within  one  year 
from  failure  to  pass  examination  (ib. ).  With  application  from 
practitioner  of  other  State,  etc.,  under  section  2,  $25  (ib.). 

All  fees  to  be  paid  in  advance  to  the  treasurer  of  the  board 
(ib.,  s.  3). 

To  county  clerk  for  record  of  certificate  $1  (ib.,  s.  5). 

Minnesota.  ' 

State  Board  of  Medical  Examiners. —The  governor  ap- 
points a  board  of  medical  examiners  of  nine  members,  no  one  of 

'  The  law  does  not  specify  what  is  ^  On  the  constitutionality  of  a  simi- 

not  prohibited  to  these  practitioners,  lar  law  to  regulate  dentistry,  and  on 
but  it  is  plainly  inferable.  the  extent  to  which  courts  may  go  in 

'  See  supra,  p.  305  et  seq.  determining  what  is  reasonable,  in  a 
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wlioiii  can  be  a  member  of  a  college  or  university  having  a 
medical  department,  and  three  of  whom  must  be  homoeopathic 
physicians  (Gen.  Stats.,  1894,  s.  7,891,  as  amended  1895,  c. 
89,  s.  1).  The  board  holds  meetings  for  examination  at  the 
capital  of  the  State  on  first  Tuesday  of  January,  April,  June, 
and  October  of  each  year,  and  such  other  meetings  as  the 
board  may  appoint  (Gen.  Stats.,  1894,  s.  7,892,  as  amended 
1895,  c.  89,  s.  2). 

The  board  must  keep  a  record  or  register  of  all  applicants  for 
a  license,  together  with  his  or  her  age,  time  spent  in  the  study  of 
medicine,  and  the  name  and  locations  of  all  institutions  granting 
to  such  applicants  degrees  or  certificates  of  lectures  in  medicine 
or  surgery.  Said  register  shall  show  whether  such  applicant 
was  rejected  or  licensed,  and  shall  he  prima  facie  evidence  of  all 
of  the  matters  therein  recorded  («&.). 

Qualification.' — It  is  unlawful  ^  for  any  person  to  practise 
medicine "  without  a  license  from  said  board  *  or  without  having 
filed  with  the  secretary  of  the  board  an  af&davit  setting  forth  the 
times  and  places  in  which  he  or  she  has  practised  medicine  with- 
in this  State  prior  to  the  passage  of  this  law ''  (Act  1887,  c.  9,  s. 
3;  Gen.  Stats.,  1894,  s.  7,893,  as  amended  Act  1895,  c.  89,  s.  3). 
Persons  in  continuous  practice  in  this  State  since  June  1st,  1887, 
not  licensed  under  c.  125,  General  Laws  1883,  may  become  11- 

provision  of  such  a  law,  see  State  ■».  ful ;   the  right  of  any  person  to  en- 

Vandersluis,  42  Minn.,  129.  gage  in  it  is  only  subject  to  such 

'  Any  person  has  the  right  to  pursue  restrictions  as  the  legislature  may  im- 

any  lawful  calling,  but  in  respect  to  pose  in  the  exercise  of  its  general 

certain  occupations  not  in  themselves  police  power.     State  v.  State  Medical 

unlawful    this    right   is    necessarily  Board,  33  Minn,  324. 

subject  to  legislative  restrictions  from  The  duty  of  determining  the  qual- 

considerations  of  public  policy,    State  ifications  maybe  committed  to  the 

».  State  Medical  Board,  33  Minn.,  324.  legally    constituted    body   of  men, 

'  The  power  of  the  legislature  to  learned  in  the  profession,  named  in 
prescribe  such  reasonable  conditions  this  act  (Act  1883,  c.  135,  which 
as  are  calculated  to  exclude  from  the  named  the  faculty  of  the  medical  de- 
profession  of  medicine  those  vvfho  are  partment  of  the  University  of  Minne- 
unfltted  to  discharge  its  duties  cannot  sota,  as  a  board  of  medical  examin- 
be  doubted.  State  ».  State  Medical  crs).  State  v.  State  Medical  Board, 
Board,  32  Minn.,  324.  33  Minn.,  824. 

*  One  practising  medicine  practises  *  On  reason  for  discriminating  bc- 

"  the  art  of  preventing,  curing,  or  al-  tween  the  qualification  arising  from 

leviating  diseases,  ajDd  remedying  as  ten   years'  practice  previous  to  the 

far  as  possible,  the  results  of  violence  passage  of  the  law,  and  ten  years' 

and  accident."     Therapy  is  the  treat-  practice  subsequent  to  its  passage, 

ment  of  disease,  and  surgery  is  ther-  see  State  v.  Vandersluis,  43  Minn., 

apy  of  a  distinctly  operative   kind.  139  (under  law  regulating  dentistry). 

Stewart  d.  Raab,  55  Minn.,  30,  See  p.  370,  n.  3. 

'  The  vocation  of  physician  is  law- 
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censed  practitioners  by  submitting  to  the  said  board  a  diploma ' 
from  a  recognized  college  of  medicine  or  by  undergoing  an  indi- 
vidual examination  at  a  regular  examination  prescribed  by  the 
act  now  in  force  (i&.).  Persons  hereafter  commencing  the  prac- 
tice of  medicine  and  surgery  in  any  of  its  branches  must  apply 
to  the  board  for  a  license,  and  at  the  time  and  place  designated 
by  the  board,  or  at  a  regular  meeting,  submit  to  an  examination 
in  anatomy,  physiology,  chemistry,  histology,  materia  medica,  , 
therapeutics,  preventive  medicine,  practice  of  medicine,  surgery, 
obstetrics,  diseases  of  women  and  children,  of  the  nervous  sys- 
tem, of  the  eye  and  ear,  medical  jurisprudence,  and  such  other 
branches  as  the  board  deems  advisable,  and  present  evidence  of 
having  attended  three  full  courses  of  lectures  at  a  medical  col- 
lege recognized  by  the  said  board,  of  at  least  twenty-six  weeks 
each,  no  two  courses  being  within  the  same  year.  After  Janu- 
ary 1st,  1899,  it  shall  be  necessary  for  all  persons  commencing 
the  practice  of  medicine  and  surgery  to  submit  to  an  examination 
in  the  above-mentioned  branches  and  present  evidence  of  having 
attended  four  full  courses  ^  of  lectures  at  such  medical  college,  of 
at  least  twenty-six  weeks  each,  no  two  courses  being  in  the  same 
year'  (Act  1887,  c.  9,  s.  3;  Gen.  Stats.,  1894,  s.  7,893,  as  amend- 
ed 1895,  c.  89,  s.  3). 

Examinations. — All  examination  papers  on  subjects  requir- 
ing treatment  peculiar  to  any  school  of  medicine  shall  be  ex- 
amined and  their  sufficiency  passed  upon  by  the  members  of 
said  board  belonging  to  such  school,  if  such  there  be,  and 
their  recommendation  as  to  the  proficiency  of  such  candi- 
date in  those  particular  subjects  shall  be  deemed  final  by  said 
board  {ib.).  The  examination  must  be  both  scientific  and 
practical,  but  of  sufficient  severity  to  test  the  candidate's  fitness 
to  practise  medicine  and  surgery.  When  desired,  the  examina- 
tion may  be  conducted  in  the  presence  of  the  dean  of  any  medi- 
cal school  or  the  president  of  any  medical  society  of  this  State 

License.— After  examination,  the  board  must  grant,'  with 

'That  an  act  is  constitutional  which  rupted  course,"  as  not  excluding  va- 

requires  a  person  to  be  a  graduate,  cations,  see  State  i).  Vandersluis,  43 

see  State  ii.  Vandersluis,  42  Minn.,  Minn.,  139. 

129,  citing  Hewitt  i>.  Charier,  16  Pick  ^  The  action   of  the  Board  is  not 

(Mass.),  853.  merely  ministerial,  but  partakes  of  a 

'  On  definition  of  "  regular,  uninter-  judicial  character  (cf .,  however,  note 
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the  consent  of  at  least  seven  members, '  a  license  to  practise  medi- 
cine and  surgery,  which  may  be  refused '  or  revoked '  for  un- 
professional,'  dishonorable,"  or  immoral  conduct";  and  incase 


[3],  34  Minn.,  387).  The  refusal  of 
the  board  to  issue  a  certificate,  where 
it  has  not  refused  or  neglected  to  pass 
on  the  matter  submitted  to  it,  cannot 
be  reviewed  by  mandamus.  State  v. 
State  Board,  33  Minn.,  324. 

'The  Act  (so  held  of  1883,  c.  125; 
1887,  c.  9)  is  not  unconstitutional  be- 
cause of  any  arbitrary  power  con- 
ferred on  the  board ;  the  requirement 
that  seven  members  should  consent, 
did  not  give  them  the  right  and 
power  to  disregard  the  learning  and 
qualifications  of  the  applicant,  nor 
unreasonably  and  arbitrarily  to  reject 
his  claims,  nor  at  will  to  grant  or  re- 
fuse the  certificate.  The  requirement 
that  seven  members  must  concur  is 
merely  a  regulation  of  the  mode  in 
which  a  determination  must  be 
reached.  State  v.  Fleischer,  41  Minn. , 
69. 

''While  the  right  to  practise  is  a 
qualified  one,  it  is  not  to  be  arbitrar- 
ily and  without  reason  denied.  State 
V.  State  Medical  Board,  32  Minn., 
334. 

An  adverse  "determination  of  the 
examining  board  does  not  deprive  an 
applicant  of  his  property  without 
due  process  of  law.  State  v.  State 
Medical  Board,  33  Minn.,  334. 

'In  State  v.  State  Board,  34  Minn., 
387,  the  court  assumed  without  argu- 
ment, that  the  act  (1883,  c.  135,  s. 
9)  gave  the  board  power  to  revoke 
certificates  issued  to  graduates  of 
medicine  who  have  diplomas  as  well 
as  those  issued  to  non-graduates  who 
were  examined  by  the  board  as  to 
their  qualifications. 

This  case  was  cited  in  Hawker  v. 
New  York,  170  U.  S.  at  300  to  sustain 
the  proposition  that  the  legislature, 
after  a  license,  may  exact  and  require 
additional  qualifications  as  the  condi- 
tion of  further  practice. 

Due  process  of  law,  or  the  law  of 
the  land,  is  not  necessarily  judicial 
proceedings.  State  ■».  State  Board, 
34  Minn.,  387. 

The  revocation  of  a  license  is  an 
exercise  of  the  police  power;  the 
same  body,  wliich  may  be  vested  with 


the  power  to  grant  may  be  vested 
with  the  power  to  revoke;  this  act 
(1883,  c.  125,  s.  9,  containing  sub- 
stantially similar  provisions  as  to 
revocation)  is  constitutional;  and  a 
writ  of  prohibition  based  on  its  un- 
constitutionality will  be  quashed. 
QucBre,  whether  the  proceedings  are 
even  gMosi- judicial,  and  therefore 
whether  a  writ  of  prohibition  would 
lie.  State  v.  State  Board,  34  Minn., 
387. 

*  By  "  unprofessional  conduct "  the 
legislature  did  not  contemplate  mat- 
ters of  merely  professional  ethics. 
The  term  unprofessional  was  used 
convertibly  with  "dishonorable." 
State  V.  State  Medical  Board,  32 
■Minn.,  334. 

It  might  be  deemed  unprofessional 
for  members  of  one  school  of  medical 
practice  to  consult  professionally  with 
a  member  of  a  different  school;  but 
such  matters  are  not  within  the  plain 
purpose  of  the  act,  which  was  the  af- 
fording of  protection  to  the  people 
against  ignorant,  unqualified,  and 
unworthy  practitioners  of  the' profes- 
sion. State  v.  State  Medical  Board, 
33  Minn.,  334. 

'The  legislature  has  the  power  to 
require  that  the  practitioner  shall  be 
possessed  of  honor  and  good  moral 
character.  State  «.  State  Medical 
Board,  32  Minn.,  324,  cited  with  ap- 
proval in  Hawker  v.  New.York,  170 
U.  S.  at  194. 

In  the  exercise  of  its  general  police 
power  the  legislature  has  authority 
to  make  such  reasonable  requirements 
as  may  be  calculated  to  bar  from  ad- 
mission to  the  profession  dishonorabln 
men  whose  principles  or  practices 
are  such  as  to  render  tliem  unfit  to  be 
entrusted  with  the  discharge  of  its 
duties.  State  v.  State  Medical  Board, 
32  Minn.,  324. 

» The  means  properly  adopted  by 
the  legislature  to  determine  profes- 
sional or  intellectual  fitness  cannot 
be  said  to  be  unconstitutional  when 
prescribed  for  the  determination  ol 
moral  fitness.  State  «.  State  Medical 
Board,  32  Minn.,  324. 
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of  refusal '  or  revocation,  the  applicant  may  appeal  to  the  gov- 
ernor (i&.). 

Tiling. — The  license  or  a  certified  copy  must  be  filed  with 
the  clerk  of  the  district  court  in  the  county  in  -which  the  licensee 
resides,  and  the  clerk  shall  file  the  same  and  enter  a  memoran- 
dum thereof,  giving  date  of  said  license,  name  of  licensee,  and 
date  of  filing,  and  shall  furnish  each  year  to  the  secretary  of  the 
board  a  list  of  all  certificates  on  file  in  his  of&ce ;  and  on  notice 
to  him  of  the  change  of  location  or  death  of  a  licensee  or  of  the 
revocation  of  the  license,  the  clerk  shall  enter  at  the  appropriate 
places  in  the  record  a  memorandum  of  said  fact.  If  the  licensee 
moves  into  another  county  he  must  procure  a  certified  copy  of 
his  license  from  the  said  clerk  and  file  it  with  the  clerk  of  the 
district  court  in  the  latter  county,  who  shall  file  and  enter  the 
same  with  like  effect  as  if  it  were  the  original  (Act  1887,  c.  9,  s. 
4;  Geu.  Stats.,  1894,  s.  7,894). 

Offence — Penalty.  — To  practise  medicine  '■ '  or  surgery  * 
without  a  license  or  contrary  to  the  act  is  a  misdemeanor,  pun- 
ishable by  a  fine  of  from  $50  to  $100,  or  imprisonment  in  county 
jail  from  ten  to  ninety  days,  or  both. 

Definition. — Appending  "M.D."  or  "M.B."  to  name,  or 
for  a  fee  prescribing,  directing,  or  recommending  for  use  of  any 
person  any  drug  or  medicine  or  other  agency  for  the  treatment, 
care,  or  relief  of  any  wound,  fracture,  or  bodily  injury,  infirmity, 
or  disease,  is  regarded  as  practising  medicine  °  (Act  1887,  c.  9,  s. 
6;  Gen.  Stats.,  1894,  s.  7,896). 

Exceptions. — The  act  is  not  applicable  to  dentists  "• '  (Act 
1887,  c.  9,  s.  6;  Gen.  Stats.,  1894,  s.  7,896),  nor  to  commissioned 
surgeons  qf  the  United  States  army  or  navy,  nor  to  physicians 
or  surgeons  in  actual  consultation  from  other  States  or  Territo- 
ries, nor  to  actual  medical  students  practising  medicine  under 

'It  13  so  opposed  to  the  principles  ^That  dentistry  is  a  branch  of  med- 

of  the  common  law  Dhat  any  fact  af-  icine,  see  dictum  in  State  v.  Vander- 

feeting  the  rights  of  an  individual  sluis,  43  Minn.,  319,  at  p.  135. 

shall  be  investigated  and  determined  "  See  p.  317,  n.  3. 

ex  parte,  and  without  opportunity  of  *  That  a  licensed   surgeon  is  per- 

the  party  affected  to  be  heard,  that  mitted  by  his  license  to  do  acts  com- 

the  act  (a  former  Act  of  1883,  c.  135)  ing  within  his  profession,  which  also 

should  not  be  construed  as  contem-  lie  within  the  domain  of  another  li- 

plating such  a  proceeding,  unless  that  censed    profession    (e.g.,    dentistry), 

purpose  is  expressed  in  the  plainest  see  State  ».  Vandersluis,  43  Minn., 

terms.    State  «.  State  Medical  Board,  129. 
32  Minn.,  834. 
21 


322  SYNOPSIS   OF  LAWS— BOSTON. 

the  direct  supervision  of  a  preceptor  (Act  1887,  c.  9,  s.  5;  Gen. 
Stats.,  1894,  s.  7,895). 

All  persons  licensed  under  the  Act  of  1883,  c.  125,  are  re- 
garded as  licensed  under  this  act,  and  the  secretary  of  the  board 
is  required  to  enter  the  names  of  such  persons  on  the  register 
kept  by  Mm,  as  licensed  physicians  and  surgeons,  without  appli- 
cation or  fee  (Act  1887,  c.  9,  s.  7;  Gen.  Stats.,  1894,  s.  7,897).' 

Jurisdiction.  — Justices  of  the  peace  and  the  respective  mu- 
nicipal courts  have  jurisdiction  over  violations  of  this  act  (Act 
1887,  c.  9,  s.  6;  Gen.  Stats.,  1894,  s.  7,896).' 

Peosecutions. — The  respective  county  attorneys  shall  pros- 
ecute violations  (i6.). 

Physicians  prom  Other  States. — The  board,  with  or 
without  examination,  may  grant  a  license  to  any  physician 
licensed  to  practise  by  a  similar  board  of  another  State,  and  who 
holds  a  certificate  of  registration  showing  that  an  examination 
has  been  made  by  the  proper  board  of  any  State  in  which  an  av- 
erage grade  of  not  less  than  seventy-five  per  cent  was  awarded 
the  holder  thereof,  the  applicant  and  holder  having  been  at  the 
time  of  such  examination  the  legal  possessor  of  a  diploma  from 
a  medical  college  in  good  standing  in  this  State,  which  diploma 
may  be  accepted  in  lieu  of  an  examination  as  evidence  of  qualifi- 
cation. In  case  the  scope  of  said  examination  was  less  than  that 
prescribed  by  this  State,  the  applicant  may  be  required  to  sub- 
mit to  an  examination  in  such  subjects  as  have  not  been  covered 
Act  1905,  c.  236,  s.  1). 

A  certificate  of  registration  -  or  license  issued  by  the  proper 
board  of  any  State  may  be  accepted  as  evidence  of  qualification 
for  registration  in  this  State,  provided  the  holder  was  at  the  time 
of  such  registration  the  legal  possessor  of  a  diploma  issued  by  a 
medical  college  in  good  standing  in  this  State,  and  that  the  date 
thereof  was  prior  to  the  legal  requirements  of  the  examination 
test  in  this  State  (i&.). 

If  by  the  laws  of  any  State  or  the  rulings  or  decisions  of  the 

appropriate  ofidcers  on  (sic.')  boards  thereof,  any  burden,  obli- 

1  On  the  constitutionality  of  the  Act  surgery.     Stewart  «.  Raab,  55  Mion., 

of  1883,  c.  125,  see  notes  above  on  the  20. 

cases  in  32  Minn.,  84  Minn.,  and  41  'Evidence.  —Evidence,    witliout 

Minn.     A  license  under  the  Act  of  objection  that  a  person  was  a  M<f- 

1883,  entitled  the  licensee  to  practise  inary  surgeon,  implies,  p-ima  fatu, 

medicine  in  all  its  branches  including  that  he  was  licensed  as  such.    Lyford 

v.  Martin,  79  Minn.,  248. 
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gation,  requirement,  disqualification,  or  disability  is  put  upon 
physicians  registered  in  this  State  or  holding  diplomas  from 
medical  colleges  in  this  State  which  are  in  good  standing  therein, 
affecting  the  right  of  said  physicians  to  be  registered  or  admitted 
to  practise  in  said  State,  then  the  same  or  like  burdens,  obliga- 
tions, requirements,  disqualifications,  or  disability  shall  be  put 
upon  the  registration  in  this  State  of  physicians  registered  in 
said  State  or  holding  diplomas  from  medical  colleges  situated 
therein  {ib.,  s.  2). 

Fees. — For  license  of  person  in  continuous  practice  since 
June  1st,  1887,  under  section  3,  $10  (Act  1887,  c.  9,  s.  3,  as 
amended  Act  1895,  c.  89,  s.  3). 

For  examination  to  cover  subjects  not  covered  by  scope  of 
previous  examination  in  sec.  1  of  c.  236,  Laws  1905,  $50  (Laws 
1905,  c.  236,  s.  1). 

To  treasurer  of  board,  for  examination,  $10  (i&.). 

Midwifery. — Every  person  practising  midwifery  in  any  of 
its  branches  shall  possess  the  qualifications  required  by  this  act. 
Every  person  hereafter  beginning  the  practice  of  midwifery  in 
this  State,  if  a  graduate  in  midwifery,  shall  present  his  or  her 
diploma  to  the  State  medical  examining  board  for  verification  of 
its  genuineness ;  if  found  to  be  genuine,  and  the  person  named 
therein  be  the  person  claiming  and  presenting  the  same,  the 
board  on  payment  of  the  fee  shall  issue  a  license  to  that  effect, 
which  shall  be  conclusive  as  to  the  right  of  the  person  named, 
therein  to  practise  midwifery  in  the  State  for  one  year ;  if  not  a 
graduate,  such  person  shall  appear  before  the  board  and  submit, 
to  such  examination  in  midwifery  as  the  board  shall  require,, 
and  if  satisfactory  to  the  examiners  the  board  shall  issue  its 
license,  on  payment  of  the  fee,  and  the  person  named  shall  be 
entitled  to  all  the  privileges  and  rights  hereinafter  mentioned  for 
one  year  (Act  1891,  c.  30,  s.  1;  Gen.  Stats.,  1894,  s.  7,898). 

Foemee.  Peactitionees  op  Midwifeey. — Persons  hereto- 
fore practising  midwifery  in  any  of  its  branches  in  the  State  shall 
register  their  names  with  the  secretary  of  the  State  medical  ex- 
amining board,  with  an  affidavit  duly  executed  before  a  notary 
public,  or  with  a  written  certificate  from  some  legally  authorized 
practitioner  of  medicine,  setting  forth  the  time  and  places  in 
which  such  person  has  been  engaged  in  the  practice  of  midwifery 
in  the  State ;  and  on  filing  such  certificate  and  payment  of  the 
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fee  the  board  shall  issue  a  license  which  shall  entitle  the  person 
named  therein  to  all  rights  and  privileges  hereinafter  mentioned 
for  the  period  of  one  year  (Act  1891,  c.  30,  s.  2 ;  Gren.  Stats., 
1894,  s.  7,899). 

Annual  Eegisteation  of  Midwives. —Every  person  so 
licensed  (i.e.,  to  practise  midwifery)  shall  each  year  subse- 
quently register  his  or  her  name  with  the  secretary  of  said 
board,  and  pay  to  the  secretary  $1,  and  he  shall  issue  a  Hcense 
in  accordance  therewith  (Act  1891,  c.  30,  8.  3;  Gen.  Stats., 
1894,  s.  7,900). 

Examinations  foe  Midwives. — The  State  board  of  medi- 
cal .examiners  is  authorized  to  execute  the  provisions  of  this 
act,  and  shall  hold  examinations  of  candidates  for  licenses  in 
midwifery,  at  the  capital,  on  the  first  Tuesday  of  January, 
April,  July,  and  October,  and  at  such  other  times  and  places  as 
may  be  deemed  expedient  (Act  1891,  c.  30,  s.  4;  Gen.  Stats., 
1894,  s.  7,901). 

Ebfusal — Ebvocation  of  Midwives'  Licenses.— The  said 
board  may  refuse  licenses  to  persons  guilty  of  unprofessional  or 
dishonorable  conduct,  and  may  revoke  licenses  for  Mke  causes  or 
for  neglect  to  make  proper  returns  to  various  health  officers  of 
births,  deaths,  and  of  cases  of  puerperal  fever  and  other  conta- 
gious disease  occurring  in  their  practice  (Act  1891,  c.  30,  s.  5; 
Gen.  Stats.,  1894,  s.  7,902). 

Definition — Midwipeey. — A  person  shall  be  regarded  as 
practising  midwifery  who  shall  publicly  profess  to  be  a  mid- 
wife, or  who  shall  for  a  fee  attend  to  women  in  childbirth;  but 
nothing  in  this  act  shall  be  construed  to  prohibit  students  of 
medicine  or  midwifery  practising  under  the  direct  supervision  of 
a  preceptor  or  to  prohibit  gratuitous  services  in  cases  of  emer- 
gency (Act  1891,  c.  30,  s.  6;  Gen.  Stats.,  1894,  s.  7,903). 

Exceptions— Midwifery. — This  act  shall  not  apply  to  phy- 
sicians and  surgeons  duly  authorized  by  the  State  board  of  med- 
ical examiners  or  to  commissioned  surgeons  of  the  United  States 
army  or  navy  {ib.). 

Penalty — Midwifery.  — Practising  midwifery  without  com- 
pliance with  this  act,  fine  $10  to  $50  or  imprisonment  in  county  jail 
ten  to  thirty  days  (Act  1891,  c.  30,  s.  7 ;  Gen.  Stats. ,  1894,  s.  7,904). 

Fees— Midwifery. — For  license  without  examination  under 
section  7,898,  $1. 
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For  license  after  examination  under  section  7,898,  $2. 

For  license  under  section  7,899,  $1. 

For  annual  registration  under  section  7,900,  $1. 

MiDwiFEBY — Lying-in— Local  Pekmit.— No  person  shall 
engage  in  the  business  of  receiving  into  their  premises,  for  pay, 
more  than  one  person  in  six  months,  to  be  cared  for  during  child- 
birth, without  first  obtaining  permit  from  the  health  officer  of 
the  city,  village,  or  town ;  or  if  there  be  none,  from  the  county 
physician  of  the  district  in  which  they  reside,  and  filing  it  in  the 
of&ce  of  the  clerk  of  the  city,  village,  or  town.  Such  permits 
shall  contain  the  certificate  of  such  officer  that  he  has  personal 
knowledge  of  the  applicant,  that  she  is  duly  licensed  to  practise 
midwifery  by  the  State  Medical  Board  of  Minnesota,  and  that 
she  is  of  good  moral  character ;  and  shall  also  describe  the  prem- 
ises into  which  such  persons  may  be  received,  and  also  how  many 
persons  may  be  so  received  at  one  time,  and  no  such  permit 
shall  be  issued  unless  the  premises  and  furnishings  are  in  fit  sani- 
tary condition.  Such  permit  shall  not  be  issued  for  longer  than 
one  year  and  only  one  permit  may  be  issued  for  any  certain 
premises.  Such  officer  shall  be  entitled  to  $2  for  making  the 
necessary  inspection  and  issuing  such  permit  (Act  1901,  c. 
106,  s.  1).  Failure  to  comply  with  any  of  the  provisions  of  this 
act  is  a  misdemeanor  (i7>.,  s.  6).' 

Osteopathy,  Board  of  Osteopathic  Examiners,  and 
Eegisteation. — Consists  of  five  members,  resident  osteopathic 
physicians  of  good  standing  in  their  profession  and  graduates  of 
legally  chartered  schools  of  osteopathy  in  good  standing  as  such. 
No  member  shall  be  a  member  of  the  faculty  of  or  financially 
interested  in  any  osteopathic  school.  Its  president  and  secretary 
shall  have  power  to  administer  oaths.  The  board  meets  on  the 
second  Tuesday  of  March  and  September  and  at  such  other  times 
and  such  places  within  the  State  as  a  majority  of  the  board  shall 
deem  necessary  and  convenient.  Three  members  constitute  a 
quorum.  The  secretary  keeps  a  record  of  its  proceedings  and  a 
register  of  applicants  for  licenses,  giving  the  name  and  location 
of  the  institution  granting  the  applicant  the  degree  of  or  dip- 
lomat in  osteopathy  or  his  certificate  of  attendance,  the  date  of 

'This  act  contains  several  other  other  Kindred  subjects  and  regula- 
provisions,  regarding  inspection  of  tions,  not  within  the  scope  of  this 
the    premises,     baby-farming,     and      article. 
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his  diploma,  and  also  showing  whether  the  applicant  was  rejected 
or  a  license  granted.  The  book  and  register  of  the  board  shall 
be  prima  facie  evidence  of  all  matters  recorded  therein  (Act  1903, 
c.  369,  s.  1). 

Osteopathy — Qualification.  — The  act  made  provision  for 
the  license  upon  application  within  sixty  days  from  its  passage 
(April  21st,  1903),  of  any  person  engaged  in  the  practice  of  oste- 
opathy in  Minnesota  prior  to  March  1st,  1903,  who  should  ex- 
hibit a  diploma  issued  by  a  legally  incorporated  and  regularly  con- 
ducted school  of  osteopathy,  who  should  pass  an  examination  in 
anatomy,  physiology,  urinalysis,  symptomology  (sic .'),  pathology, 
gynecology,  obstetrics,  chemistry,  toxicology,  minor  surgery, 
hygiene,  dietetics,  diagnosis,  and  theorj'  and  practice  of  oste- 
opathy, and  who  should  make  affidavit  that  he  was  the  person  to 
whom  the  diploma  was  issued,  and  was  engaged  in  the  practice 
of  osteopathy  in  the  State  prior  to  March  1st,  1903.  If  such 
diploma  or  examination  should  be  satisfactory  to  a  majority  of 
the  board,  the  board  was  required  to  issue  its  license  granting 
him  the  right  to  practise  osteopathy  in  the  State  (ib.,  s.  2). 

Any  person  desiring  to  commence  the  practice  of  osteopathy 
in  the  State  after  March  1st,  1903,  must  make  written  appli- 
cation to  the  secretary  of  the  board  for  a  license  and  appear  at 
the  first  regular  meeting  thereafter ;  and  shall  furnish  evidence 
of  having  attended  not  less  than  four  full  courses  of  five  months 
each  at  a  legally  incorporated  school  or  college  of  osteopathy 
recognized  by  the  board,  and  wherein  the  curriculum  of  study 
shall  include  instruction  in  anatomy,  histology,  physiology,  path- 
ology, gynecology,  obstetrics,  chemistry,  including  urinalysis 
and  toxicology,  symptomatology,  minor  surgery,  hygiene,  die- 
tetics, diagnosis  and  theory  and  practice  of  osteopathy,  and  upon 
passing  an  examination  in  these  studies  satisfactory  to  a  majority 
of  the  board,  shall  be  granted  a  license  to  practise  osteopathy  in 
this  State.  Holders  of  diplomas  or  certificates  issued  after  Sep- 
tember 1st,  1905,  must  furnish  evidence  of  having  attended  not 
less  than  three  fi^U  courses  of  eight  months  each,  no  two  of  which 
shall  be  given  in  any  one  year.  Such  examination  may  be 
■waived  as  to  any  person  or  persons  who  have  duly  graduated 
from  and  hold  the  diploma  from  any  legally  incorporated  school 
or  college  of  osteopathy  recognized  by  the  board,  having  the 
curriculum  of  study  herein  specified  and  who  have  duly  practised 
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their  profession  in  some  other  State  or  Territory  for  not  less  than 
two  years  preceding  the  date  of  their  application  (i6.,  s.  3). 

Osteopathy — Eefusal — Revocation.  —The  board  may  re- 
fuse to  grant  a  license  to  any  person  guilty  of  unprofessional  or 
dishonorable  conduct  or  guilty  of  a  felony,  or  addicted  to  the 
liquor  or  drug  habit  to  such  a  degree  as  to  render  him  unfit  to 
practise,  and  may,  after  notice  and  hearing  (at  which  the  person 
shall  be  entitled  to  appear  personally  or  by  attorney  and  offer 
evidence),  revoke  for  such  cause  a  license  theretofore  granted. 
"Unprofessional  or  dishonorable  conduct  "mean  (1)  procuring 
or  aiding  or  abetting  in  procuring  a  criminal  abortion;  (2) 
obtaining  any  fee  by  representing  that  a  manifestly  incurable 
disease  can  be  permanently  cured  by  them;  (3)  conviction  of  any 
offense  involving  moral  turpitude ;  (4)  wilful  betrayal  of  profes- 
sional confidence  or  secrets  to  the  detriment  of  a  patient  {ib.,  s.  4). 

Osteopathy — General  Peoyisions. — The  license  under 
this  act  does  not  authorize  the  holder  to  give  or  prescribe  drugs 
for  internal  use  nor  to  perform  major  surgery.  Osteopathic 
physicians  are  subject  to  the  same  rules  and  regulations,  mu- 
nicipal and  State,  that  govern  other  physicians  in  the  control  of 
contagious  diseases  and  shall  be  entitled  to  all  privileges  of  other 
physicians  in  matters  pertaining  to  public  health  (ib.,  s.  5). 

Osteopathy — Ebcoeding.  — Every  holder  of  a  license  from 
said  board  shall  have  it  recorded  in  the  office  of  the  clerk  of  the 
district  court  in  the  county  in  which  he  or  she  expects  to  practise 
and  the  date  of  recording  shall  be  indicated  therein.  Until  it  is 
filed  for  record,  the  holder  shall  exercise  none  of  the  rights  or 
privileges  conferred  therein.  The  clerk  shall  keep  in  a  book  a 
complete  list  of  the  licenses  recorded  with  date  of  record. 

Osteopathy — Oepenob — Penalty.  — Practising  or  attempt- 
ing osteopathy  in  treating  diseases  or  any  ailment  whatsoever  of 
the  human  body,  or  using  the  terms  or  letters.  Osteopath,  Oste- 
opathist,  Osteopathy,  Doctor  of  Osteopathy,  Diplomat  in  Oste- 
opathy, or  D.O. ;  or  any  other  titles  or  letters  under  such  cir- 
cumstances as  to  induce  the  belief  that  the  person  who  uses  such 
terms  is  engaged  in  the  practice  of  osteopathy,  without  having 
complied  with  the  provisions  of  this  act,  is  a  misdemeanor  pun- 
ishable with  a  fine  from  $50  to  $100,  or  imprisonment  in  the 
county  jail  from  thirty  days  to  six  months  or  both,  in  the  dis- 
cretion of  the  court. 
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Osteopathy — Peosecution. — If  the  board  or  a  member 
have  knowledge  or  notice  that  the  act  is  being  violated,  it  or  he 
shall  investigate,  and  upon  probable  cause  appearing  shall  file  a 
complaint  and  institute  prosecution  against  the  offender;  and 
the  county  attorney  of  the  county  in  which  such  person  resides 
or  practises  shall,  when  requested  by  the  board  or  member,  or 
otherwise  notified  of  such  violation,  take  charge  of  and  conduct 
the  prosecution  under  this  act. 

Nothing  in  this  act  shall  be  construed  as  prohibiting,  infring- 
ing upon,  or  in  any  manner  interfering  with  any  other  school, 
art,  system  or  science  of  healing  in  this  State  from  the  practice 
of  their  profession  as  provided  by  the  laws  of  Minnesota  (ib., 
s.  6). 

All  acts  and  parts  of  acts  in  conflict  with  this  act  are  repealed 
(ib.,  s.  7). 

Osteopathy,  Not  Medicine  oe  Suegeey.  —The  science  of 
treating  diseases  known  as  osteopathy  is  not  the  practice  of  medi- 
cine or  surgery,  within  the  meaning  of  existing  medical  laws  of 
the  State  (ib.,  s.  8). 

Osteopathy — Fees. — To  accompany  application  for  license, 
$20,  not  to  be  returned  in  event  of  failure  to  pass,  but  applicant 
may  within  one  year  after  such  failure  present  himself  and  again 
be  examined  without  the  payment  of  an  additional  fee  (ib.,  s.  4). 
To  clerk  of  district  court  for  making  record  of  license,  $1  (ib., 
s.  6). 

Mississippi. 

Qualification. — A  practitioner  of  medicine'  must  obtain 

'Osteopathy. — Definitions  of  oste-  pliance  or  agency  within  the  mean- 

opathy  as  given  by  Dr.  A.  F.  StUl,  ing    of   the    statutory  definition  of 

of  Kirlssville,  Mo.,  the  originator  of  practising  medicine;   and  the  osteo- 

the  science,  or  art,  or  school,  of  oste-  path  was    not  practising  medicine; 

pathy,  and  by  the  Boston  Osteopath,  and  the  medical  act  of  Mississippi 

and  by  the  Osteopathic  Physician,  of  was   not    intended    to  regulate  tie 

Chicago,  and  by  the  Journal  of  Oste-  practice  of  osteopathy.    Hayden  ». 

apathy,  are  collated  in  the  brief  of  State,  81  Miss.,  391,  citing:  States. 

Monroe    McClurg,    Esq.,     attorney-  Leffring,  61  Ohio  St.,  39,  55  N.  E. 

general  of  Mississippi,  in  Hayden  v.  R.,  168,  46  L.  R.  A.,  334,  76  Am.  St. 

State,  81  Miss.,  291.  R.,   358;   State  of  Rhode  Island  t. 

The  treatment  of  his  patient  by  an  Mylod,  40  Atl.,T58,  41  L.  B.  A., 428; 
osteopath,  which  consists  solely  of  Nelson  v.  Board  (Ky.),  57  S.  W.  R., 
scientific  manipulation  of  the  limbs,  501,  50  L.  R.  A.,  383;  and  distin- 
muscles,  ligaments,  and  bones,  which  guishing  Bragg  «.  State  (Ala.),  33 
were  pressing  on  the  nerves  of  tliQ  South.  R.,  767. 
blond  supply,  and  in  which  no  drug  A  future  legislature  will  doubt- 
er medicine  was  used,  was  not  an  ap-  less  make  suitable  regulations  for  the 
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a  license  from  the  State  board  of  health  (Code  1892,  s. 
3,243).' 

Application  is  made  in  writing ;  and  an  examination  is  made 
in  anatomy,  chemistry,  obstetrics,  materia  medica,  physiology, 
pathology,  surgery,  and  hygiene,  and  if  the  applicant  is  found 
by  the  board  to  possess  sufficient  learning  in  those  branches, 
and  of  good  moral  character,  the  board  issues  a  license  to  prac- 
tise medicine,  signed  by  each  member  who  approves  {ib.,  s. 
3,244). 

The  application  must  state  the  applicant's  full  name,  place  of 
residence,  and  post-office  address,  nativity  and  age,  time  spent 
in  medical  studies,  name  and  post-office  address  of  the  preceptor 
under  whom  his  medical  studies  were  pursued,  the  courses  of 
medical  lectures  attended,  the  name  of  medical  schools  attended ; 
if  a  graduate  of  a  medical  college,  the  name  thereof;  the  time 
spent  in  a  hospital,  the  time  spent  in  the  practice  of  medicine,  if 
any,  the  school  or  system  of  practice  chosen,  and  references  as  to 
his  personal  character  {ib.,  s.  3,245). 

Examinations  are  to  be  conducted  at  the  capitol  twice  in 
each  year,  at  such  time  as  may  be  designated  by  the  board,  and 
continue  until  all  applicants  are  examined  and  the  examinations 
are  approved  or  disapproved ;  they  are  upon  written  questions 
and  answers,  and  no  distinction  can  be  made  between  applicants 
because  of  different  systems  or  schools  of  practice  that  may  be 
chosen  {ib.,  s.  3,246,  as  amended  1898,  c.  79,  s.  1). 

The  license  must  be  filed  in  the  office  of  the  clerk  of  the  cir- 
cuit court  of  the  county  in  which  the  licensee  resides,  within 
sixty  days  from  the  date  of  its  issue ;  otherwise  it  becomes  void. 
The  clerk  must  record  the  same  with  his  certificate  of  filing  and 
deliver  the  original  to  the  licensee.  When  the  licensee  changes 
the  county  of  his  residence  and  usual  practice,  he  must  file  the 
original  or  a  certified  copy  of  license,  or  record,  in  the  office  of 
said  clerk  in  the  county  into  which  he  shall  move  and  practise 

practice  of  osteopathy  so  as  to  ex-  stitutian,  and  who  had  "no  license  to 

elude  ignorant  and  unskilful  prac-  practise  medicine,  but  who  had  at- 

titioners  of  the  art,  but  the  world  tended  one  course  of    medical   lec- 

needs  and  may  demand  that  nothing  tures,   and  had  studied  the  science 

good  or  wholesome  shall  be  denied  three  years  before  commencing  prac- 

from  its  ase  and  enjoyment  {ob.  die,  tice,  was  held  competent  as  an  expert 

in  Hayden «.  State).  medical    witness    in    New    Orleans, 

'  A  practising  physician,  who  had  Jackson  &  Great  Northern  Railroad 

practised  for  six  years,  but  was  not  a  Co.  v.  Allbritton,  9  George,  343  (1859).  . 
graduate  of  any  medical  college  or  in- 
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within  sixty  days  of  the  time  of  his  removal,  to  be  there  recorded 
{ih.,  s.  3,249). 

The  board  may  issue  a  new  license  in  its  discretion  if  a  license 
be  lost,  or  if  the  holder  fail  to  have  it  recorded  within  sixty  days  as 
required  by  law  (Jb.,  s.  3,250,  as  amended  Act  1898,  c.  76,  s.  1). 

The  secretary  of  the  board  may  issue  a  temporary  license 
which  shall  be  valid  until  the  next  succeeding  meeting  of  the 
board,  such  license  to  show  its  date  of  issue,  otherwise  to  be 
void ;  it  must  be  recorded  as  a  permanent  license  is  required  to 
be ;  only  one  temporary  license  shall  ever  be  issued  to  the  same 
person,  and  it  shall  always  be  made  to  an  individual  and  not  to 
a  partnership  (ib.,  s.  3,251). 

Physicians  practising  by  virtue  of  a  license  under  prior  laws 
are  not  required  to  obtain  a  license  under  this  law  and  may  con- 
tinue in  practice  under  their  licenses,  but  they  must  comply  with 
the  requirements  of  this  law  with  reference  to  recording  (i6.,  s. 
3,252). 

Definition.  ' — The  practice  of  medicine  shall  mean  to  sug- 
gest, recommend,  prescribe  or  direct  for  the  use  of  any  person, 
any  drug,  medicine,  appliance  or  other  agency,  whether  mate- 
rial or  not  material,  for  the  cure,  relief  or  palliation  of  any  ail- 
ment or  disease  of  the  mind  or  body,  or  for  the  cure  or  relief  of 
any  wound  or  fracture,  or  other  bodily  injury  or  deformity,  or 
the  practice  of  obstetrics  or  midwifery,  after  having  received,  or 
with  the  intent  of  receiving  therefor,  either  directly  or  indi- 
rectly, any  bonus,  gift,  profit  or  compensation;  but  this  does 
not  apply  to  females  engaged  solely  in  the  practice  of  midwifery 
(Act  1896,  c.  68,  s.  1). 

Penalty.  — To  practise  without  an  examination  and  a  license 

is  punishable  with  a  fine  of  from  $20  to  $200,  or  by  imprisonment 

in  the  county  jail  not  to  exceed  thirty  days  (Code  1892,  s.  1,258).' 

'  See  n.  1,  p.  328.  which  he  sought  to  recover,  and  who 
^  Where  the  doing  of  an  act  is  pro-  was  disabled  by  sickness  from  at- 
hibited  by  legislative  authority  under  tending  before  the  board  for  a  perma- 
a  penalty,  it  cannot  constitute  a  con-  nent  license,  was  nevertheless  not 
sideration  to  support  a  contract ;  an  entitled  to  recover  for  services  rea-- 
exception  to  this  rule  is  where  the  dered  after  the  expiration  of  his  tem- 
penalty  is  imposed  for  revenue,  and  porary  license,  and  when  he  had  no 
not  to  prohibit  the  act  or  avoid  the  license.  It  is  for  the  legislature,  and 
contract.  A  physician,  who  had  not  for  the  court,  to  engraft  upon  tLe 
graduated  in  medicine  and  who  was  law  wise  exceptions,  such  as  pro- 
skilful  in  medicine  who  had  procured  vision  for  the  extension  of  temporary 
a  temporary  license,  which  bad  ex-  licenses  in  such  cases.  Bohn  ii.  Low 
pired  when  he  performed  services  for  ery,  77  Miss.,  424.    See  p.  334,  n.  4 
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Exceptions. — Females  engaged  in  the  practice  of  midwifery 
need  no  license  for  that  employment  (*&.,  s.  3,253). 

Non-Eesidents. — Licensed  physicians  residing  without  the 
State,  and  whose  practice  extends  into  it,  may  obtain  a  license 
without  examination  by  presenting  an  application  in  the  form 
prescribed ;  whereupon  the  secretary  of  the  board  must  issue  a 
license  in  the  name  of  the  board  and  the  license  must  be  recorded 
as  hereinbefore  provided,  in  each  county  in  which  the  licensee 
shall  practise  (ib.,  s.  3,254). 

Privilege  Taxes. — For  sale  of  patent  medicines  (except  by 
merchant  or  druggist  selling  from  his  place  of  business)  $150 
per  annum,  expiring  April  30th  annually.  For  each  transient 
vendor  or  trader  of  patent,  secret  or  proprietary  medicines  or 
nostrums,  by  whatever  name  called,  whether  traded  or  sold  by 
another  or  otherwise,  in  each  county  $500  per  annum,  expiring 
April  30th  annually.  The  license  is  a  personal  privilege  not 
transferable.  If  a  person  fails  to  obtain  license  in  the  month 
when  it  is  due  he  is  liable  in  double  the  amount  of  the  tax  (Act 
1904,  c.  76,  ss.  66,  109,  112). 

Fees. — To  board,  before  examination,  $10. 

To  secretary,  before  examination,  25  cents  (Code  1892,  s. 
3,247). 

To  secretary,  for  temporary  license,  25  cents  (ib.,  a.  3,251). 

To  secretary,  for  license  to  non-resident,  25  cents  (ib.,  s.  3,245.) 

To  the  clerk  of  the  court,  for  recording,  his  legal  fees  (ib.,  s. 
3,249). 

Department  of  Health. — Any  licensed  practitioner  of 
medicine  in  the  State,  who  is  a  graduate  of  an  approved  institu- 
tion of  medicine,  may  on  application  have  his  name  enrolled  as 
a  member  of  the  Mississippi  department  of  public  health  (Act 
1897,  c.  15,  s.  1). 

Missouri. 

Qualification. — It  is  unlawful  for  any  person  not  now  a 
registered  physician  within  the  meaning  of  the  law  (March  12, 
1901)  to  practise  medicine  or  surgery  in  any  of  its  departments  or 
to  profess  to  cure  and  attempt  to  treat  the  sick  and  others  afflicted 
"with  bodily  or  mental  infirmities,  or  engage  in  the  practice  of 
midwifery  in  Missouri  except  as  provided  in  this  act  (Act  1901, 
p.  207,  s.  1). 
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State  Boaed  of  Health.  ' — The  State  board  of  health  has 
general  supervision  over  the  registration  of  all  practitioners  of 
medicine,"  surgery,  and  midwifery  in  the  State  (ib.,  s.  2). 

Qualification.  ° — All  persons  desiring  to  practise  medicine 
or  surgery,"  or  to  treat  the  sick  or  afflicted '  as  provided  in  sec- 
tion 1,  must  appear  before  the  State  board  of  health  at  such  time 
and  place  as  the  board  may  direct,  and  there  be  examined "  as  to 
their  fitness  to  engage  in  such  practice. '  Application  for  exam- 
ination must  be  made  in  writing  to  the  secretary  of  the  board  at 
least  thirty  days  before  the  meeting.  Applicants  must  furnish 
satisfactory  evidence  of  their  preliminary  qualifications  and  of 
good  moral  character  (ib.,  s.  3). 

Examination. — The  medical  examination  may  be  wholly  or 


'  The  creation  of  the  board  with  the 
powers  specified  is  within  the  consti- 
tutional power  of  the  legislature  (so 
held  of  former  Act  of  1883).  State  ex 
rel.  Granville  «.  Gregory,  83  Mo.,  128. 

^For  definition  of  family  physician, 
see  Reid  v.  Piedmont  &  Arlington  Life 
Ins.  Co.,  58  Mo.,  421. 

^  The  objects  of  such  legislation  are 
explained  in  State  ex  rel.  Granville  i>. 
Gregory,  83  Mo.,  123. 

^The  words  "medicine  and  sur- 
gery "  and  "  practising  medicine  and 
surgery  "  in  a  penal  statute  must  he  • 
taken  to  have  a  meaning  in  their  or- 
dinary sense.  Medicine,  in  its  ordi- 
nary sense,  as  applied  to  human  ail- 
ments, means  something  which  is 
administered,  either  internally  or  ex- 
ternally, in  the  treatment  of  disease, 
or  the  relief  of  sickness.  It  may  be 
applied  externally,  and  It  need  not 
be  a  substance  which  may  be  seen  and 
handled;  it  may  be  electricity;  he 
whose  profession  it  is  to  prescribe 
and  administer  this  [i.e.,  medicine], 
after  diagnosing  the  complaint,  is  a 
physician ;  the  statute  would  include 
a  medical  clairvoyant  (citing  Bibbon 
V.  Timpson,  59  Me.,  181;  Wilson  ». 
Harrington,  72  Wis.,  591)  and  bone- 
setting  in  dislocations  and  fractures, 
and  reducing  sprains,  swellings,  and 
contraction  of  sinews  by  fiiction  and 
fomentation  (citing  Hewitt  v.  Charier, 
16  Pick.,  353),  but  not  Christian 
Science,  as  disclosed  by  the  testi- 
mony in  this  case.  Kansas  City  «. 
Baird,  93  Mo.  App.,  204. 


A  dentist  is  not  a  practitioner  of 
medicine,  and  is  therefore  not  exempt 
from  jury  duty.  State  v.  Fisher,  119 
Mo.,  344. 

=^  A  municipal  ordinance  of  Kansas 
City  required  every  pliydeian  to  re- 
port certain  contagious  diseases;  the 
accused  was  charged  with  its  viola- 
tion; it  appeared  that  she  was  a 
GJiristian  Scientist,  who  attended  in  a 
case  of  such  disease,  under  agreement 
to  receive  pay  therefor ;  lield,  that  the 
accused  was  not  a  physician,  and  not 
amenable  to  the  ordinance.  In  a 
broad  sense  there  may  be  &  physician 
for  the  soul,  but  the  statute  does  not 
include  those  prescribing  moral  doc- 
trine for  the  morally  infirm.  Kansas 
City  V.  Baird,  92  Mo.  App.,  204. 

For  a  discussion  of  testimony  indi- 
cating the  views  and  contentions  of 
Ohristian  Scientists  see  Kansas  City 
11.  Baird,  92  Mo.  App.,  204. 

^  A  person  with  a  diploma  from  a 
medical  college  in  good  standing  (so 
held  under  a  fonner  law)  is  not  re- 
quired by  law  to  submit  to  examina- 
tion, and  the  State  hoard  cannot  re- 
quire it.  State  «.  Lutz,  136  Mo., 
633. 

'  The  power  of  the  board  does  not 
extend  to  discriminating  against  any 
particular  school  or  system  of  medi- 
cine ;  should  such  discrimination  oc- 
cur, the  limits  of  discretionary  power 
would  have  been  passed  (so  held  of 
Act  of  1883).  State  ex  rel.  Granville 
V.  Gregory,  83  Mo.,  123. 
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in  part  in  writing,  and  shall  be  of  elementary  and  practical  char- 
acter, but  sufficiently  strict  to  test  the  qualifications  of  the  can- 
didate as  a  practitioner,  and  shall  embrace  anatomy,  chemis- 
try, physiology,  pathology,  therapeutics,  obstetrics,  gynecology, 
surgery,  practice  of  medicine,  medical  jurisprudence,  and  hy- 
giene, and  such  other  branches  as  the  State  board  may  direct. 
Candidates  are  required  to  answer  seventy -five  per  cent  of  such 
questions  as  are  asked,  before  receiving  a  certificate ;  provided  the 
examination  in  therapeutics  shall  be  conducted  by  the  member  or 
members  of  the  board  who  represent  the  system  of  medicine  of 
which  the  applicant  has  been  a  student. ' 

If  there  be  no  representative  of  such  school  or  system,  the 
examination  in  therapeutics  shall  be  conducted  by  an  examiner 
appointed  for  the  purpose  by  the  governor  of  Missouri,  but  all 
examinations  other  than  in  therapeutics  shall  be  conducted  as 
heretofore  provided  in  this  act  (ib.,  s.  3). 

License. — The  board  of  health  shall  issue  to  such  persons  as 
they  shall  find  upon  examination  to  possess  the  requisite  qualifi- 
cations a  license  to  practise  medicine  and  surgery  in  accordance 
with  the  provisions  of  this  act  {ib.,  s.  3). 

Systems  of  Medicine. — The  board  shall  not  be  permitted  to 
favor  any  particular  school  or  system  of  medicine,  but  all  appli- 
cants shall  be  subjected  to  the  same  examination,  and  the  same 
degree  of  proficiency  shall  be  required  of  all  (ib.,  s.  3).' 

Examination  thkough  Interpeetee. — The  board  shall 
examine  all  persons  applying  for  a  license,  though  such  persons 
cannot  speak  English,  the  applicant  in  all  such  cases  to  pay  the 
expenses  of  an  interpreter  satisfactory  to  the  board  {ib.,  s.  3). 

License  without  Examination. — The  board  may  at  its  dis- 
cretion admit  without  examination,  legally  qualified  practition- 
ers of  medicine  who  hold  certificates  to  practise  medicine  in  any 
State  or  Territory  of  the  United  States  or  the  District  of  Colum- 
bia, with  equal  requirements  to  Missouri,  and  that  extend  like 
privileges  to  legally  qualified  practitioners  of  this  State.  The 
applicant  must  pay  a  fee  of  $25  (ib.,  s.  3,  as  amd.  1905,  p. 
212). 

Eecoeding. — The  certificate  must  be  recorded  in  the  office 
of  the  county  clerk  of  the  county  in  which  the  holder  resides 
and  the  record  must  be  indorsed  thereon ;  a  person  moving  to 

1  See  p.  333,  n.  7. 
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another  county  to  practise  must  have  the  certificate  recorded 
in  the  county  to  which  he  removes  (ib.,  s.  4). 

The  county  clerk  shall  keep  a  complete  list  of  licenses  re- 
corded by  him,  with  date  of  issue  (ib.,  s.  4). 

Offence — Neglect  to  Eecoed  License. — Any  person  ne- 
glecting for  twenty  days  to  record  his  license  as  in  section  4  pro- 
vided, after  entering  upon  the  practice,  shall  be  guilty  of  a  mis- 
demeanor, and  punishable  with  a  fine  of  from  $10  to  $50,  and, 
on  failure  to  record  said  license  for  thirty  days  after  conviction, 
such  person  shall  be  liable  to  a  fine  of  not  less  than  $100  (ib.,  s.  4). 

Offence.  — Any  person,  except  physicians '  now  registered  * 
(March  12th,  1901),  practising  medicine  or  surgery  in  the  State 
and  any  person  attempting  to  treat  the  sick '  or  others  afflicted 
with  bodily  or  mental  infirmities  without  first  obtaining  a  license 
as  provided  in  this  act,  shall  be  deemed  guilty  of  a  misde- 
meanor, *  and  punishable  with  a  fine  of  from  $50  to  $500,  or  im- 
prisonment in  the  county  jail  for  from  thirty  days  to  one  year, 

Under  a  former  law  (Acts  1877,  p. 
343),  a  former  practitioner  (though 
he  kept  a  drug  store)  was  entitled  to 
register,  though  he  had  no  diploma. 
State  V.  Francis,  8  Mo.  App.,  584. 

For  discussion  (under  former  law, 
Rev.  Stats.  1879,  s.  6,302,  etc.)  of  who 
was  an  existing  practitioner  entitled 
to  register,  see  Davidson  v.  Bohlman, 
87  Mo.  App.,  576. 

Physicians  who  registered  under 
the  law  of  1874  have  not  been  required 
by  any  subsequent  law  to  register 
again  (so  held  in  1903).  State  i). 
Morgan,  96  Mo.  App.,  343. 

3  Under  a  former  law  (Feb.  17th, 
1847)  it  was  necessary  in  order  to  sus-. 
tain  an  indictment,  that  the  accused 
should  have  received  compensation, 
but  it  was  not  necessary  for  the  State 
to  prove  the  receipt  of  compensation. 
State*.  Hale,  15  Mo.,  606  (1852). 

■•Under  former  law  (Rev.  Stats. 
1879,  s.  6,303,  etc.)  it  was  held  that  a 
person  guilty  of  a  misdemeanor  in 
practising  without  having  complied 
with  the  law  was  prohibited  from  re- 
covering compensation  for  services 
rendered  as  a  physician  or  surgeon; 
and  that  in  order  to  ■praetiae  medicine 
in  violation  of  the  act  It  was  not  nec- 
essary that  the  practitioner  should 
give  internal  remedies;  that  the  obvi- 
ous intent  of  the  statute  was  toem- 


1  Where  a  law  of  the  State  made  it 
unlawful  for  a  physician  or  pretended 
physician  to  issue  a  prescription  for 
intoxicating  liquor  not  to  be  used 
for  medicinal  purposes,  it  was  held 
that  a  person  indicted  under  said  law 
as  a  physician  need  not  be  a  registered 
physician  to  be  guilty  under  the  in- 
dictment. State  V.  Anthony,  52  Mo. 
App.,  507.  See  Appendix,  p.  693. 

''  Under  a  former  law  (Act  April  3d, 
1883)  graduates  of  medicine  were  en- 
titled to  a  certificate  upon  presenta- 
tion of  their  diplomas ;  held,  that  an 
institution  incorporated  as  a  medical 
college  will  be  presumed  to  have  the 
power  to  issue  diplomas  to  its  grad- 
uates ;  that  it  was  essential,  however, 
to  entitle  the  holder  of  such  diploma 
to  a  certificate,  that  he  show,  to  the 
satisfaction  of  the  board,  that  the  in- 
stitution was  in  good  standing ;  and 
that  the  determination  of  the  ques- 
tion of  good  standing  involved  a  ju- 
dicial discretion  on  the  part  of  the 
board ;  that  the  court  could  not  usurp 
the  functions  of  the  board  by  deter- 
mining an  institution  to  be  in  good 
standing,  and  would  not  compel  the 
issue  of  a  certificate  by  mandamus, 
where  the  board  had  refused  to  issue 
one,  exercising  its  judicial  discretion 
in  so  refusing.  State  exrel.  Granville 
®.  Gregory,  83  Mo.,  123. 
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or  both,  for  each  and  every  offence ;  treating  each  patient  shall 
he  regarded  as  a  separate  offence ;  filing  or  attempting  to  file  as 
his  own  the  license  of  another,  or  a  forged  affidavit  of  identifica- 
tion, is  a  felony  punishable  with  such  fine  and  imprisonment  as 
forgery  in  the  second  degree  (ib.,  s.  5). 

Eefusal — Revocation. — The  board  may  refuse  a  license  to 
individuals  guilty  of  unprofessional  or  dishonorable  conduct, 
and  may  revoke  licenses  for  like  cause  after  giving  the  accused 
an  opportunity  to  be  heard  in  defence  before  the  board  {ib.,  s.  7). 

Habitual  drunkenness  or  excessive  use  of  narcotics  or  produc- 
ing criminal  abortion  shall  be  deemed  unprofessional  and  dis- 
honorable conduct  within  the  meaning  of  this  section,  but  this 
specification  is  not  intended  to  exclude  all  other  acts  for  which 
licenses  may  be  revoked  (ib.). 

Exceptions.— This  act  does  not  prohibit  gratuitous  services 
to  and  treatment  of  the  afflicted,  and  the  act  does  not  apply  to 
commissioned  surgeons  of  the  United  States  army,  navy,  and 
marine  hospital  service,  nor  to  any  student  who  has  matriculated 
in  any  medical  college  of  this  State  on  or  prior  to  March  12th, 
1901.'  It  shall  be  the  duty  of  said  board,  on  receiving  a  fee  of 
$15  from  said  student,  to  issue  to  him  a  license  to  practise  medi- 

brace  any  person  who  habitually  to  fine  and  imprisonment;  AeW  (dis- 
holds  himself  out  as  a  prof  essor  of  the  tinguishing  Davidson  v.  Bohlman,  37 
art  of  healing  diseases;  and  under  Mo.  App.,  576,  decided  under  the 
the  facts  of  tlie  case  before  it  the  earlier  law),  that  it  was  not  the  inten- 
court  held  that  electric  treatment,  ren-  tion  of  the  legislature  under  the  later 
dared  by  a  person  who  rendered  a  law  to  deprive  the  physician  who 
bill  for  his  services,  styling  himself  practised  in  violation  of  the  law  of 
"D)'."  in  his  bill,  was  the  practice  of  his  right  to  compensation  for  services; 
medicine,  and  that  he  could  not  re-  that  where  the  contract  was  not  pro- 
cover  for  such  treatment,  rendered  hibited  by  law,  and  had  been  fully 
by  him  while  he  was  not  a  registered  performed  by  the  physician,  he  could 
physician;  though  the  court  admitted  recover  compensation,  though  guilty 
that  states  of  fact  might  be  imagined  of  a  misdemeanor  in  practising  with- 
when  it  would  become  a  question  for  out  a  proper  certificate  or  license, 
the  jury,  under  proper  instructions,  Smythe  ®.  Hanson,  61  Mo.  App.,  385 
to  determine  whether  a  person  suing  (1894;  see  contra,  p.  330,  n.  2). 
for  services  was  or  was  not  practis-  For  form  of  indictment  (under  Re  v. 
ing  medicine  or  surgery.  Davidson  Stat.  1889,  c.  110,  art.  1),  see  State  «. 
i>.  Bohlman,  37  Mo.  App.,  576  (1889).  Hathaway,  106  Mo.,  336. 

Under   the  Rev.  Stats.   1879,  sec.  '  A  person  already  graduated  from 

6,304,  a  physician  who  violated  the  a  medical  college  is  not  affected  by 

law  was  expressly  denied  the  right  rules  sent  to  the  college  by  the  State 

to  recover  compensation  for  his  ser-  board  of  health  after  his  graduation, 

vices;  under  Rev.  Stats.  1889,  sees.  States.  Lutz,  136  Mo.,  633. 
6,871,   6,881,   this    prohibition    was  Good  standing,  as  used  in  the  stat- 

omitted,  and  a  violation  of  the  act  ute,  means  good  reputation,  and  must 

was  declared  a  misdemeanor  subject  be  proved  in  the  same  way.    lb. 
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cine  when  lie  presents  a  diploma  from  any  medical  college  of  this 
State '  {ib.,  s.  9,  as  amd.,  Act  1903,  p.  240). 

Fees. — To  the  board,  for  examination  for  a  license,  $15  {tb., 
s.  6).  If  such  examination  prove  unsatisfactory  and  the  board 
refuse  to  issue  a  license  thereon,  the  applicant  failing  to  pass 
such  examination  may  return  at  any  meeting  -within  the  next 
twelve  months  thereafter  and  be  examined  without  extra  charge, 
but  no  temporary  license  shall  be  issued  to  such  person  {ib.). 

■To  the  board,  from  applicant  from  other  State,  Territory,  or 
District,  under  sec.  3,  $25  {ib.,  s.  3  as  amd.  1905,  p.  212). 

To  the  clerk,  for  recording  a  license,  $1,  to  be  paid  by  the 
person  offering  it  for  record.  To  the  clerk  of  a  county  to  which 
a  licensed  practitioner  removes,  for  recording  the  license,  the 
usual  fees  to  be  paid  by  the  holder  {ib.,  s.  4). 

To  the  board,  from  a  student  under  section  9,  as  amended 
1903,  for  license  on  presentation  of  his  diploma,  $15  {ib.,  s.  9,  as 
amended.  Act  1903,  p.  240). 

To  the  board,  from  applicant  for  midwife's  license,  $5  (Act 
1901,  p.  207,  s.  10). 

MiDwiFEEY. — It  is  unlawful  for  any  person  to  practise  mid- 
wifery before  receiving  a  license  to  do  so.  Every  person  desir- 
ing to  practise  midwifery  as  a  profession  shall  make  application 
to  the  State  board  of  health  for  examination  and  pay  a  fee  of  $5, 
and,  on  passing  an  examination  satisfactory  to  the  board  on  the 
subject  of  obstetrics,  shall  receive  a  license  to  practise  as  above 
provided.  It  shall  be  unlawful  for  any  person  licensed  as  a  wid- 
tcife  {sic .')  only,  to  engage  in  any  other  branch  of  medical  prac- 
tice, or  to  advertise  herself  as  doctor,  doctress,  or  physician,  or 
to  use  any  letters  before  or  after  her  name  on  a  sign  or  otherwise 
indicating  that  she  is  authorized  to  or  does  engage  in  any  other 
branch  of  medical  practice.  Any  person  practising  midwifery 
as  a  profession  or  advertising  herself  as  a  midwife  without  first 
obtaining  the  license  aforesaid,  and  any  licensed  midwife  who 

The  board  cannot  establish  rules  of  'A  diploma  is  defined,  and  the  im- 

its  own  to  fix  what  is  good  standing.  plied  powers  of  a  medical  college  to 

-'*•  issue  one  to  its  graduates  are  dis- 

Mandamus  would  not    lie  if   the  cussed  in  State  ex  rel.  Granville  « 


board  had  determined  that  the  col-  Gregory,  83  Mo.,  133.  and  it  is  there 

lege  was  not  in  good  standing,  for  stated  that  diplomas  have  been  issued 

that  is  within  the  judgment  and  dis-  by  such  institutions  since  the  tMr- 

cretlon  of  tlie  board.    State  v.  Lutz,  teenth     century,    citing    3    Kent's 

136  Mo.,  633.  Comm.,  270. 
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shall  do  any  acts  in  this  section  prohibited,  shall  be  guilty  of  a 
misdemeanor  and  punishable  by  a  fine  of  from  $10  to  $50,  or  by 
imprisonment  in  the  county  jail  not  more  than  two  months^nor 
less  than  ten  days.  Acting  in  each  case  is  deemed  a  separate 
offence.  Nothing  in  this  section  is  to  be  construed  to  require 
women  practising  midwifery  to  obtain  a  license  when  said  women 
do  not  practise  midwifery  as  a  profession  and  do  not  make  any 
charge  for  their  services  (Act  1901,  p.  207,  s.  10). 

St.  Louis. — The  duty  and  service  provided  in  this  act  to 
be  performed  by  any  county  clerk,  shall  in  the  city  of  St.  Louis 
be  performed  by  the  health  commissioner.  The  health  commis- 
sioner shall  receive  the  same  compensation  as  this  act  provides 
for  the  county  clerk.  The  word  county  iu  this  act  includes  the 
city  of  St.  Louis  {ib.,  s.  8). 

Osteopathy^State  Board  of  Osteopathic  Eegistra- 
TiON  AND  Examination  consists  of  five  reputable  osteopathic 
physicians,  appointed  by  the  governor,  having  the  qualifications 
required  by  this  section.  The  board  shall  formulate  rules  to 
govern  its  actions ;  its  president  and  secretary  have  power  to  ad- 
minister oaths.  The  board  meets  at  such  times  and  place  as  a 
majority  may  appoint.  Three  members  constitute  a  quorum, 
but  no  certificates  to  practise  osteopathy  shall  be  granted  on  an 
af&rmative  vote  of  less  than  three. 

The  board  keeps  a  record  of  its  proceedings  and  a  register  of 
all  applicants  for  certificates,  giving  the  names  and  location  of 
the  institution  granting  the  applicant  the  degree  of  doctor  or 
of  diplomate  in  osteopathy,  the  date  of  his  diploma,  and  also 
whether  the  applicant  was  rejected  or  a  certificate  granted.  The 
hooks  and  register  are  prima  facie  evidence  of  all  matters  recorded 
therein  (Act  1903,  p.  248,  s.  1).  - 

Osteopathy — Qualification. — Any  person  before  engag- 
ing in  the  practice  of  osteopathy  shall,  on  payment  of  $10,  make 
application  for  a  certificate  to  practise  osteopathy,  to  the  secre- 
tary of  the  board,  on  a  form  prescribed  by  the  board,  giving  his 
name,  age,  which  shall  not  be  less  than  twenty- one  years  and 
resident  (sic !) ;  the  name  of  the  school  of  osteopathy  from  which 
he  or  she  has  graduated,  which  shall  have  been  in  good  repute 
as  such  at  the  time  of  the  issuing  of  his  diploma,  as  determined 
by  the  board ;  the  date  of  his  diploma,  with  evidence  that  such 
•diploma  was  granted  on  personal  attendance  and  completion  of 
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the  course  of  study  of  not  less  than  four  terms  of  five  months 
each,  and  such  other  information  as  the  board  may  require  (ib., 
s.  2). 

Osteopathy  —  Examination  —  Exceptions.  —  The  board 
may  in  its  discretion  subject  all  applicants  to  an  examination  in 
anatomy,  physiology,  physiological  chemistry  and  toxicology, 
osteopathic  pathology,  diagnosis,  hygiene,  obstetrics  and  gyne- 
cology, minor  surgery,  principles  and  practice  of  osteopathy, 
and  such  other  subjects  as  the  board  may  require,  provided  that 
any  person  having  a  diploma  from  a  legally  chartered  school  or 
college  of  osteopathy,  in  good  standing  as  such  at  the  time  of 
issuing  such  diploma,  aud  who  shall  meet  the  requirements  of 
the  board  in  other  respects,  who  is  in  active  practice  in  this  State 
at  the  time  of  the  passage  of  this  act  (March  27th,  1903),  may 
be  granted  a  certificate  by  the  board  to  practise  osteopathy  in  the 
State  without  examination  and  upon  the  payment  of  $1  to  the 
board  for  the  certificate ;  providing,  further,  that  the  board  may 
in  its  discretion  dispense  with  an  examination  in  the  case,  first, 
of  an  osteopathic  physician  duly  authorized  to  practise  osteopa- 
thy in  any  other  State  or  Territory  or  the  District  of  Columbia, 
who  presents  a  certificate  of  registration  or  examination  by  the 
legally  constituted  board  of  such  State,  Territory,  or  the  District 
of  Columbia,  accorded  only  to  applicants  of  equal  grade  with 
those  required  in  Missouri  (ib.). 

Osteopathic  Physicians  shall  observe  and  be  subject  to 
the  State  and  municipal  regulations  relating  to  the  control  of 
contagious  diseases,  the  reporting  and  certifying  of  births  and 
deaths,  and  all  matters  pertaining  to  public  health,  and  such  re- 
ports shall  be  accepted  by  the  officer  or  department  to  whom 
such  report  is  made  (ib.,  s.  4). 

Osteopathy — Eecording. — Every  person  holding  a  certifi- 
cate from  the  State  board  of  examination  and  registration  shall 
have  it  recorded  in  the  office  of  the  county  clerk  in  the  county  in 
which  he  expects  to  practise,  and  in  the  cities  of  St.  Louis,  Kan- 
sas City,  and  St.  Joseph  they  shall  record  the  same  with  the 
same  official  which  (sic .')  records  the  certificate  of  graduates  of 
any  other  school  of  medicine,  and  the  date  of  recording  shall  be 
indicated  thereon.  Until  such  certificate  is  filed  for  record  the 
holder  shall  exercise  none  of  the  rights  or  privileges  conferred 
therein.     The  county  clerk  or  city  health  commissioner  is  re- 
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quired  to  keep  a  complete  list  of  all  certificates  recorded  by  him, 
with  the  date  of  recording  (ib.,  s.  4). 

Osteopathy — Offence — Penalty. — Any  person  who  shall 
practise  or  attempt  to  practise  or  use  the  science  or  system  of 
osteopathy  in  treating  diseases  of  the  human  body ;  or  any  per- 
son who  shall  buy,  sell,  or  fraudulently  obtain  any  diploma, 
license,  record,  or  registration  to  practise  osteopathy  illegally 
obtained,  or  signed  or  issued  unlawfully  or  under  fraudulent  rep- 
resentations ;  or  who,  after  conviction  of  felony,  shall  practise 
osteopathy,  or  who  shall  use  any  of  the  forms  or  letters  "osteop- 
athy," "osteopath,"  " osteopathist, "  "diplomate  in  osteopathy," 
"D.O.,"  "osteopathic  physician,"  "doctor  of  osteopathy,"  or  any 
other  title  or  letters,  either  alone  or  with  qualifying  words  or 
phrases,  under  such  circumstances  as  to  induce  the  belief  that 
the  person  who  uses  such  terms  is  engaged  in  the  practice  of 
osteopathy,  without  having  complied  with  the  provisions  of  this 
act,  is  guilty  of  a  misdemeanor,  and  punishable  by  a  fine  of 
from  $50  to  $500,  or  imprisonment  in  the  county  jail  thirty  days 
to  one  year,  or  both  (ib.,  s.  6). 

Osteopathy — Fees. — On  application  for  certificate,  $10  (ib., 
s.  2). 

From  practitioner  at  time  of  passage  of  Act  of  1903,  $1  for 
certificate  (ib.). 

To  the  official  recording  a  certificate,  $1  for  making  the 
record  (ib.,  s.  5). 

All  fees  are  required  to  be  paid  in  advance  to  the  treasurer 
of  the  board  (ib.,  s.  3). 

[Osteopathy.  ' — The  system,  method,  or  science  of  treating 
diseases  of  the  human  body,  commonly  known  as  osteopathy, 
and  as  taught  and,  practised  by  the  American  School  of  Oste- 
opathy of  KirksviUe,  Missouri,"  is  declared  not  to  be  the  practice 
of  medicine  and  surgery '  within  the  meaning  of  article  1  of  this 

■Sections  8,537,  8,538,  and    8,539  State  v.  Nat.  School  of  Osteopathy, 

of  the  Revised  Statutes  of  1899  are  76  Mo.,  439. 

inserted  here  because  they  were  not  '  Whether  a  practitioner  of  oste- 

speciflcally  repealed  by    Act    1903,  opathy  should  qualify  as  a  practi- 

p.  248,  though  there  is  an  evident  tioner  of  medicine  and  surgery  was 

inconsistency  between  some  of   the  put  at  rest  by  an  act  of  the  legisla- 

provisions    of    the    later    law    and  ture  (1897,    p.   206).   declaring   that 

similar    provisions    of    the    Revised  osteopathy  should  not  be  considered 

Statutes.  the  practice  of  medicine  and  surgery 

"  The  KirksviUe  (Mo.)  School  is  the  within  the  meaning  of  the  medical 

mother    institution    of    osteopathy.  law.     lb. 
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chapter  (i.e.,  ss.  8,507-8,518,  c.  128  of  Eevised  Statutes,  1899),' 
aud  not  subject  to  the  provisions  of  said  article  (i6.,  s.  8,537).] 

[Qualification  to  Practise  Osteopathy.'— Any  person 
having  a  diploma  issued  by  said  school  of  osteopathy,  or  any 
other  legally  chartered  and  regularly  conducted  school  of  osteop- 
athy, who  shall  have  been  in  personal  attendance  in  such  school 
for  at  least  four  terms  of  not  less  than  five  months  each  before 
graduation, '  shall  be  authorized  to  treat  diseases  of  the  human 
body  according  to  such  system,  after  having  filed  such  diploma 
for  record  with  the  clerk  of  the  county  court  of  the  county  in 
which  he  proposes  to  practise,  with  an  affidavit  that  the  diploma 
is  genuine,  and  that  he  or  she  is  the  person  to  whom  the  same 
was  issued,  and  that  all  the  provisions  of  this  article  (i.e.,  ss. 
8,537,  8,538,  8,539,  c.  1^8  Eevised  Statutes,  1899')  were  fully 
complied  with  before  the  issuing  of  such  diploma ;  and  the  clerk 
shall  record  the  diploma  and  indorse  on  the  diploma  the  date 
of  filing  and  recording,  for  which  he  shall  receive  $1  (ib.,  s. 
8,538).] 

[Offence — Penalty.^ — To  practise  or  pretend  or  attempt  to 
practise  or  use  the  system,  method,  or  science  of  osteopathy  in 
treating  diseases  of  the  human  body  without  having  complied 
with  the  provisions  of  this  article  is  a  misdemeanor,  punishable 
with  a  fine  of  from  $50  to  $100  for  each  oSence,  provided  nothing 
herein  shall  be  construed  as  prohibiting  any  legally  authorized 
practitioner  of  medicine  or  surgery  from  curing  or  relieving  dis- 
ease, with  or  without  drugs  or  by  any  manipulation  by  which 
any  disease  may  be  cured  or  alleviated  (ib.,  s.  8,539).] 

'  Article  1  of  ch.  128  of  the  Revised  school  of  osteopathy  chartered  under 
Statutes  1899  was  repealed  by  Act  the  laws  of  tliis  State  shall  not  issue 
1901,  p.  307,  and  the  latter  act  was  en-  a  diploma  without  such  attendance, 
acted  in  lieu  thereof  (Act  1901,  p.  207,  In  issuing  a  diploma,  after  examina- 
s.  11),  but  the  provisions  of  the  Re-  tion,  to  one  who  showed  himself  corn- 
vised  Statutes  respecting  Osteopathy,  patent  on  such  examination,  and  who 
which  constituted  Article  IV.  of  ch.  was  in  fact  proficient,  but  wbo  had 
128,  were  not  repealed  by  the  said  Act  not  so  attended,  the  school  committed 
of  1901,  nor  specifically  by  the  oste-  an  unlawful  act;  but  where  the  school 
opathy  law  of  1903  (p.  248);  see  note  officers  issued  their  diploma  in  good 
1,  p.  339.  faith  under  such  circumstances  and 
'•'  See  note  1,  p.  339.  after  consulting  counsel  and  being 
^  Under  the  Act  of  1897,  p.  206,  the  advised  that  they  were  empowered, 
legislature  intended  that  as  a  condi-  the  Court  will  not  declare  a  forfeiture 
tion  precedent  to  the  issue  of  a  di-  of  the  charter  of  the  school.  State  s. 
ploma,  a  graduate  must  have  attended  Nat.  School  of  Osteopathy,  76  Mo. 
the  school  as  a  student  four  terms  of  App.,  439. 
not  less  than  five  months  each;  and  a 
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Montana.  ' 

BoAED  OP  Examinees.' — The  governor,  \dth  the  advice  and 
consent  of  the  Senate,  appoints  seven  learned,  skilled, '  and  capa- 
ble physicians  who  have  been  residents  for  not  less  than  two 
years,  no  more  than  two  from  the  same  county,  and  who  have 
attended  three  courses  of  lectures,  and  are  graduates  of  accred- 
ited colleges  of  medicine,  to  constitute  the  board  of  examiners 
(Political  Code,  1895,  s.  600). 

Meetings  of  the  board  are  required  to  be  held  at  the  seat  of 
government  on  the  first  Tuesday  of  April  and  October  in  each 
year,  and  at  other  times  at  the  same  and  other  places  as  the, 
board  may  determine.  The  board  must  keep  a  record  of  all  ap- 
plicants for  a  certificate,  with  their  age,  time  spent  in  the  study 
of  medicine,  and  the  name  and  location  of  all  institutions  grant- 
ing to  applicants  degrees  or  certificates  of  lectures  in  medicine 
or  surgery,  and  whether  the  applicant  was  rejected  or  received  a 
certificate,  and  the  register  is  prima  facie  evidence  of  matters 
therein  recorded  {ib.,  s.  601). 

Qualification — Examination.— Every  person  °  wishing  to 

'  Such  legislation  has  always  been 
upheld  as  a  wise  exercise  of  the  police 
powers  of  the  State,  and  necessary  to 
the  protection  of  the  public.  One 
may  be  prohibited  from  pursuing 
such  a  calling  or  profession  until  he 
has  been  examined  by  the  lawfully 
constituted  authorities  and  declared 
sufficiently  qualified  to  engage  in  it 
with  safety  to  the  public. 

The  legislature,  in  the  exercise  of 
its  legitimate  power,  has  prescribed 
the  conditions  precedent  upon  the 
fulfilment  of  which  one  may  begin 
and  continue  the  practice  of  medi- 
cine and  surgery,  and  has  prohibited 
it  in  all  other  cases.  The  courts  have 
no  power  to  suspend  the  operation 
of  the  will  of  the  legislature  thus 
declared,  and  usurp  the  authority 
lodged  in  the  board ;  the  prohibition 
directed  to  the  individual  citizen  is 
as  much  a  limit  to  the  power  of  the 
court  as  if  it  had  provided  that  the 
court  should  not  grant  permission  to 
pursue  the  practice  pending  the  ap- 
peal in  cases  of  a  refusal  of  certificate. 
State  eic  rel.  State  Board  of  Medical 
Examiners  ».  District  Court,  36 
Mont.,  121. 


'^  For  a  judicial  summar}'  of  the  vari- 
ous powers  of  the  board  see  State  ex 
rel.  State  Board  of  Medical  Exami- 
ners V.  District  Court,  36  Mont., 
131. 

Under  former  Act  (Feb.  38th,  1889) 
all  graduates,  who  commenced  to 
practise  medicine  in  the  State  after 
its  passage,  were  required  to  submit 
to  examination.  State  v.  Board,  10 
Mont.,  163;  35  Pac.  R.,  440;  Craig 
V.  Board,  13  Mont.,  303;  29  Pac.  R., 
533. 

^  Every  person  has  a  natural  right  to 
pursue  any  lawful  business  or  profes- 
sion, subject,  however,  to  compliance 
with  all  reasonable  police  regulations 
made  by  the  State  touching  the  qual- 
ifications declared  necessary  for  the 
particular  calling.  In  the  absence  of 
such  regulation  the  right  is  absolute 
and  may  be  exercised  at  pleasure; 
but  where  they  exist  compliance  is  a 
condition  precedent,  and  until  this 
condition  is  fulfilled,  the  right  is  in 
abeyance  and  may  not  be  exercised 
at  all.  State  ex  rel.  State  Board  of 
Medical  Examiners  v.  District  Court, 
36  Mont.,  131. 
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practise  medicine  or  surgery  in  any  of  their  departments  shall 
apply  to  the  board  for  a  certificate.     Every  person  must  present 
his  or  her  diploma  to  the  board  for  verification  as  to  its  genuine- 
ness.    If  it  be  found  genuine  and  issued  by  a  medical  school 
legally  organized  and  in  good  standing,  whose  teachers  are  grad- 
uates of  a  legally  organized  school,  which  facts  the  board  deter- 
mines, and  if  the  person  presenting  and  claiming  the  diploma  be 
the  person  to  whom  it  was  originally  granted,  and  at  the  time 
and  place  designated  by  the  board,  or  at  a  regular  meeting,  the 
applicant  shall  submit  to  an  examination'  in  anatomy,  physiology, 
chemistry,  histology,  materia  medica,  therapeutics,  preventive 
medicine,  practice  of  medicine,  surgery,  obstetrics,  diseases  of 
women  and  children,  diseases  of  the  nervous  system,  diseases  of 
the  eye  and  ear,  medical  jurisprudence,  and  such  other  branches 
as  the  board  may  deem  advisable,  and  present  evidence  of  hav- 
ing attended  four  courses  of  lectures  of  at  least  six  months  each; 
but  such  evidence  of  having  attended  four  courses  of  lectures 
shall  not  be  required  of  applicants  graduating  prior  to  July  1st, 
1898 ;  the  examination  must  be  both  scientific  and  practical,  and 
of  sufficient  thoroughness  and  severity  to  test  the  candidate's 
fitness  to  practise  medicine  and  surgery.     When  desired  the  ex- 
amination may  be  held  in  the  presence  of  the  dean  of  any  medical 
school  or  of  the  president  of  any  medical  society  in  the  State. 
After  the  examination,  the  board  must  grant  to  a  candidate  who 
is  found  qualified  a  certificate  to  practise  medicine  and  surgery. 
Such  certificate  can  only  be  granted  by  the  consent  of  not  less 
than  four  members  of  the  board  (i&.,  s.  602). 
,    Tempoeaey  Ceetificates.  — During  the  intervening  period 
of  the  sessions  of  the  board,  any  person  desiring  to  practise  medi- 
cine in  the  State  may  present  his  or  her  diploma  to  the  president 
or  secretary  of  the  board,  who  may  issue  a  certificate  good  until 
the  next  regular  meeting  of  the  board  (ib.). 

Refusal — Revocation. — The  board  may  refuse  to  grant  a 
certificate  for  unprofessional,  dishonorable,  or  immoral  conduct. 
Before  a  certificate  can  be  refused  for  such  cause,  the  board 
must  serve  in  writing  upon  the  applicant  a  copy  of  any  charge 
or  charges  against  him,  and  appoint  a  day  for  hearing,  at  which 
the  applicant  or  any  witness  in  his  behalf  may  appear  and  giw 
testimony  in  refutation  of  such  charges.     In  case  of  a  refusal 

'  See  p.  341,  n.  2. 
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of  a  certificate  after  such  hearing,  the  decision  specifically  stat- 
ing the  ground  of  refusal  must  be  reduced  to  writing  and  a  copy 
delivered  to  the  applicant  on  his  demand.  On  a  like  hearing 
the  hoard  may  refuse  a  certificate  to  any  one  who  may  publicly 
profess  to  cure  or  treat  disease,  injury,  or  deformity  in  such  a 
manner  as  to  deceive  the  public.  The  hearing  provided  for 
herein  must  take  place  within  twenty  days  after  service  of  a 
copy  of  the  charges  on  the  applicant  unless  delayed  by,  or  fur- 
ther time  is  granted  to,  the  applicant,  and  the  decision  must  not 
be  later  than  ten  days  after  the  hearing ;  if  not  rendered  within 
said  ten  days,  the  applicant  is  not  subject  to  any  penalties  for 
practising  without  a  certificate  during  the  time  that  elapses  be- 
fore a  decision  is  made. 

The  board,  with  the  concurrence  of  four  members,  may  re- 
voke '  a  certificate  for  unprofessional,  dishonorable,  or  immoral 
conduct,  on  written  charges  served  on  the  holder."    The  proce- 


'  The  board  possesses  no  power  to 
revoke  a  certificate  without  notice  of 
a  charge  preferred  against  the  holder. 
State  ».  Schultz.  11  Mont.,  439;  38 
Pac.  E.,  643,  citing  People  v.  McCoy, 
125  111.,  389. 

^  The  complaint  before  the  medical 
board  is  the  original  pleading;  the 
board  is  a  special  tribunal  and  is  not 
composed  of  persons  required  to  be 
learned  in  the  law ;  pleadings  before 
it  should  not  be  too  strictly  con- 
strued; but  the  complaint  must  set 
fortli  facts  which  constitute  an  of- 
fence ;  the  defendant  must  be  notified 
of  the  charge,  and  he  must  be  charged 
with  something ;  he  has  the  right  to 
demand  the  nature  and  cause  of  the  , 
accusation  (Const.,  Art.  3,  s.  16);  the 
complaint  must  set  out  facts  which 
constitute  unprofessional,  dishonora- 
ble, or  immoral  conduct.  It  is  pro- 
fessional, and  not  immoral  or  dis- 
honorable, that  in  a  case  of  premature 
delivery  and  accident,  commonly 
called  a  miscarriage,  a  physician 
should  become  possessed  of  a  foetus ; 
and  it  is  not  unprofessional,  immoral, 
or  dishonorable  to  destroy  such  a 
foetus,  nor  to  incinerate  it,  nor  to  so 
destroy  it  with  the  intent  to  conceal 
the  fact  of  its  premature  delivery; 
there  are  such  deliveries  which  are 
accidental,  unintentional,  and  want- 
ing in  all  criminal  procurement,  in- 


tent, or  act ;  a  court  will  not  presume, 
in  the  absence  of  a  charge,  that  a  f  OBtus 
came  from  a  criminal  act  instead  of  an 
innocent  one,  and  it  must  be  assum- 
ed, when  no  criminal  act  is  charged, 
that  the  foetus  was  produced  by  no 
criminal  act.  It  is  not  immoral,  dis- 
honorable, or  unprofessional  for  a 
physician  to  conceal  the  fact  that  one 
of  his  patients  has  innocently  suffered 
the  accident  of  a  foetal  miscarriage; 
nor  to  refuse  at  a  coroner's  inquest  to 
state  the  name  of  his  patient;  there 
is  a  prevalent  belief  that  it  would  be 
unprofessional  and  dishonorable  to 
give  the  name  without  the  patient's 
consent,  or  unless  required  to  do  so. 
State  V.  Kellogg,  14  Mont.,  436;  36 
Pac.  E.,  957. 

The  spirit  of  the  American  law  is 
such  that  a  doctor  to  be  tried  for  pro- 
fessional misfeasances  is  as  much  enti- 
tled to  a  clear  charge  and  specification 
as  has  a  burglar  or  murderer  the  right 
to  a  definite  specific  indictment  (ib.). 

TTIie  court  declines  to  determine 
whether  a  doctor's  refusal  to  testify 
on  the  ground  that  his  testimony 
would  incriminate  him  can  be  used 
against  him  on  a  trial  for  immoral, 
dishonorable,  or  unprofessional  con- 
duct. State  V.  Kellogg,  14  Mont.; 
436;  36  Pac.  R.,  957. 

The  refusal  of  a  physician  to  tes- 
tify on  the  ground  that  his  testimony 
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dure  on  such  charges  is  regulated  in  detail  by  the  act. '  In  cases 
of  refusal  or  revocation  of  a  certificate,  the  aggrieved  person  may. 
appeal "  to  the  district  court  of  the  county  of  such  revocation  or 


would  incriminate  him  is  not  in  itself 
immoral,  dishonorable,  or  unprofes- 
sional (*J.). 

A  complaint  which  merely  states 
suspicious  circumstances  does  not 
charge  immoral,  dishonorable,  or  un- 
professional conduct,  and  the  accused 
physician  should  not  be  required  to 
prepare  for  trial  on  a  complaint 
merely  stating  a  suspicion.     lb. 

The  American  system  of  judicial 
procedure  does  not  sanction  throwing 
suspicion  on  a  defendant  and  leaving 
him  to  prove  himself  innocent,     lb. 

Where  the  complaint  does  not  set 
forth  facts  specifying  immoral,  un- 
professional, or  dishonorable  conduct, 
the  judgment  of  conviction  on  such 
complaint  must  be  set  aside  on  ap- 
peal, regardless  of  whether  the  evi- 
dence at  the  trial  did  or  did  not  prove 
conduct  immoral,  unprofessional,  or 
dishonorable,     lb. 

'  Under  a  former  act  in  which  the 
procedure  was  not  prescribed,  it  was 
held  that  an  appeal  is  not  nugatory 
because  the  legislature  failed  to  pre- 
scribe rules  of  practice  on  such  ap- 
peal ;  nor  is  the  board  of  medical  ex- 
aminers without  jurisdiction  because 
the  statute  prescribes  no  procedure. 
The  legislature  contemplated  that 
such  proceedings  should  be  conducted 
in  such  an  orderly  manner  that  no 
substantial  right  would  be  denied  the 
accused.  State  ex  rel.  Kellogg  «. 
District  Court,  13  Mont,  370;  34  Pac. 
K. ,  298  (1893),  citing  State  r.  Schultz, 
11  Mont,  429;  28  Pac.  R.,  643. 

The  legislature  in  placing  the  case 
within  the  jurisdiction  of  the  district 
court  on  appeal,  contemplated  that 
the  court  would  adopt  such  appro- 
priate procedure  as  would  vouchsafe 
to  the  accused  and  to  the  prosecution 
a  proper  hearing,  and  thereupon  such 
judgment  would  be  pronounced  as 
the  law  and  justice  of  the  case  would 
warrant  on  the  facts  shown;  and  that 
the  court  being  clothed  with  the 
power  to  try  the  case  and  pronounce 
judgment,  would  apply  the  appro- 
priate procedure.  In  such  cases  a 
court  must  direct  the  course  of  its 
own  procedure  without  special  provi- 


sion of  statute  made  for  those  partic- 
ular cases.  State  ex  rel.  Kellogg  b 
District  Court,  13  Mont,  370;  34 Pac 
R.,  298. 

On  the  proper  procedure  to  restore 
to  the  district  court  an  appeal  which 
it  has  erroneously  dismissed  for  want 
of  jurisdiction,  see  State  ftc  rel.  Kel- 
•  logg  V.  District  Court,  13  Mont,  370; 
34  Pac.  R.,  298;  State  ex  rel.  Serres 
1).  District  Court,  19  Mont.,  501; 
48Pac.R.,  1,104. 

Whether  the  right  to  practise  med- 
icine is  property  or  not,  it  is  a  val- 
uable franchise  and  one  of  which  a 
person  ought  not  to  be  deprived  with- 
out being  offered  an  opportunity  by 
timely  notice  to  defend  it  Quoted 
from  People  v.  McCoy,  125  III.,  289, 
in  State  ■e.  Schultz,  11  Mont.,  429;  28 
Pac.  R.,  643. 

'  Under  the  Montana  statute  man- 
damus will  not  issue  in  cases  where 
there  is  a  plain,  speedy,  and  adequate 
remedy  in  the  ordinary  course  of  law. 
The  medical  law  (so  held  of  the  law 
of  Feb.  28th,  1889)  contemplated  the 
subjection  of  the  final  act  of  the  board 
in  refusing  a  certificate,  as  well  as  in 
revoking  a  certificate,  to  the  super- 
vising control  of  the  district  courts; 
and  the  remedy  ,f or  the  wrongful  de- 
nial or  revocation  of  a  certificate  is  an 
appeal,  and  not  the  writ  of  mimda- 
mus.  State  ex  rel.  Narcross  v.  Board 
of  Medical  Examiners,  10  Mont,  162; 
25  Pac.  R.,  440  (1890). 

An  applicant  for  examination  was 
(it  was  alleged)  detected  upon  an  ex- 
amination in  using  notes  and  memo- 
randa to  aid  him  in  answering  the 
questions  propounded,  and  was  de- 
nied the  privilege  of  continuing  the 
examination  and  was  then  accused, 
by  the  secretary  of  the  board,  in  a 
charge  preferred  by  him  to  the  board, 
against  the  applicant,  of  unprofes- 
sional, dishonorable,  and  immoral 
conduct,  by  reason  of  such  use  of  the 
notes  and  memoranda.  After  written 
notice  and  examination  by  the  board 
into  the  facts,  he  was  found  guilty 
and  refused  a  certificate :  he  appealed 
to  the  district  court  and  applied  to 
the  court  for  an  order  permitting  him 
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refusal.  "^  The  appeal  is  regulated  in  detail  by  the  act,  and  is 
tried  by  a  jury  of  six  physicians,"  not  less  than  two  of  whom 
shall  be  of  the  same  school  of  medicine  as  the  appellant.  An 
appeal  bond  with  two  sureties  in  the  sum  of  $300  is  required ' 
(ib.,  s.  603,  as  amended,  Act  1903,  c.  95). 


to  engage  in  the  practice  of  his  pro- 
fession until  a  hearing  could  be  had 
on  the  merits;  the  judge  required 
him  to  submit  to  an  examination  in 
open  court  as  to  his  qualifications, 
and  thereupon  made  an  order  in 
terms  authorizing  and  empowering 
the  applicant  to  practise  medicine  and 
surgery  in  Montana  pending  his  ap- 
peal. The  State,  on  the  relation  of 
the  board  of  medical  examiners,  ap- 
plied to  the  Supreme  Court  for  a  writ 
of  certiorari,  and  on  the  application 
the  Supreme  Court,  after  pointing 
out  that  the  law  at  the  time  empow- 
ered the  district  court  to  make  such 
an  order  in  case  of  revocation,  but 
was  silent  as  to  the  case  of  refusal  of 
a  certificate,  field,  that  it  was  not 
witliin  the  power  of  the  district  court 
to  exercise  the  right  of  making  such 
an  order  in  the  case  of  a  refusal  of  a 
certificate,  though  it  indicated  that,  in 
case  of  revocation,  the  district  court 
could  exercise  the  statutory  power, 
which  in  case  of  refusal  of  a  certifi- 
cate was  denied  to  it.  The  people 
have  a  right  to  have  the  law  ad- 
ministered according  to  its  manifest 
spirit  and  purpose,  and  consequently 
the  order  issued  by  the  district  court 
was  annulled.  State  ex  rel.  State 
Board  of  Medical  Examiners  ii.  Dis- 
trict Court,  26  Moiit.,  121  (1901). 

'  The  Montana  Constitution,  Art.  8, 
s.  11,  does  not  limit  the  appellate  ju- 
risdiction of  the  District  Courts  to  ap- 
peals from  j  ustices  and  inferior  courts, 
and  the  legislature  may  vest  these 
courts  with  jurisdiction  of  appeals 
from  determinations  of  the  board  of 
medical  examiners.  State  ex  rel. 
Kellogg  «.  District  Court,  13  Mont., 
370;  34Pac.  R,  298(1893). 

'  The  statute  does  not  restrict  the 
right  of  appeal  to  any  particular 
class  of  cases.  Awkward,  difficult, 
and  unsatisfactory  as  a  trial  of  the 
case  may  be,  on  appeal  to  the  district 
court,  where  the  applicant  is  rejected 
on  the  ground  that  he  shows  by  his 
examination  that  he  is  not  possessed 


of  sufficient  learning  (so  held,  of  the 
law  before  this  provision  for  a  jury 
of  physicians  was  inserted),  neverthe- 
less the  district  judge  could  devise 
ways  and  means  not  incompatible 
with  the  code  for  disposing  of  the 
case.  Under  the  law  the  rejected  ap- 
plicant is  entitled  to  prosecute  his  ap- 
peal, and  the  courts  cannot  by  judi- 
cial legislation  deny  it.  Whether  or 
not  such  laws  are  wise  or  unwise  is  a 
question  for  the  legislature,  and  the 
courts  should  not  invade  the  domain. 
State  ex  rel.  Serres  ii.  District  Court, 
19  Mont.,  501;  48  Pac.  R.,  1,104. 

2  A  stay  of  the  effect  of  a  judgment 
of  a  trial  court  revoking  a  license,  if 
regarded  as  discretionary,  will  not  be 
ordered  by  the  Supreme  Court,  where 
application  for  a  stay  has  been  made 
to  the  trial  court  and  refused,  and 
where  it  does  not  appear  to  the  Su- 
preme Court  that  the  trial  court  has 
abused  its  discretion  in  refusing  the 
stay.  Board  of  Medical  Examiners  ». 
Kellogg,  14 Mont.,  243; 36 Pac.  R.,  48. 

An  order  to  stay  proceedings,  pend- 
ing appeal,  on  a  judgment  of  revoca- 
tion of  a  license,  stays  enforcement 
of  costs,  but  the  court  declines  to  de- 
termine whether  such  stay  would 
protect  the  appellant  from  prosecu- 
tion and  the  penalty  for  practising 
medicine  without  a  license  pending 
the  appeal,  especially  it  the  judg- 
ment of  revocation  should  be  affirmed. 
Board  of  Medical  Examiners  «.  Kel- 
logg, 14  Mont.,  243;  36  Pac.  R.,  48. 

Subsequent  to  this  decision  the 
following  clause  was  inserted  in  sec. 
603 :  "  In  case  of  appeal  from  a  decision 
revoking  a  certificate,  the  appellant 
may  be  permitted,  in  the  discretion  of 
the  court,  to  practise  during  the 
pendency  of  the  appeal,"  but  it  was 
omitted  when  sec.  603  was  amended 
by  Act  1903,  c.  95. 

For  distinction  between  the  right 
to  continue  practice  pending  appeal 
in  case  of  revocation  and  pending 
appeal  in  case  of  refusal  of  certificate, 
see  State  ex  rel.  State  Board  of  Med- 
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Eecoedtng.— Certificates  must  be  recorded  withioi  sixty  days 
after  their  date  in  the  office  of  the  county  clerk  in  the  county 
where  the  holder  resides ;  or  in  case  of  removal  to  another  county 
to  practise  medicine  or  surgery,  certificates  must  be  recorded  in 
the  county  to  which  the  holder  removes.  The  county  clerk 
must  indorse  on  the  certificate  the  date  of  its  record  {ih.,  s. 
604).  Until  the  certificate  is  recorded  the  physician  practising 
under  it  is  subject  to  the  penalties  prescribed  in  the  penal  code 
for  practising  without  a  certificate  (Political  Code,  1895,  s.  603). 

Exceptions. — All  physicians  and  surgeons  who  hold  certifi- 
cates granted  by  the  board  of  examiners  existing  at  the  time  of 
the  passage  of  this  act  are  exempt  from  the  provisions  of  section 
602  (ib.,  s.  602).'  The  act  does  not  apply  to  midwives  of  skill 
and  experience,  nor  to  commissioned  surgeons  of  the  TJnited 
States  army  and  navy  in  the  discharge  of  their  .official  duties,  nor 
to  physicians  or  surgeons  in  actual  consultation  from  other  States 
and  Territories  (i6.,  s.  605). 

Offence — Penalty. — Practising  medicine  or  surgery  con- 
trary to  the  provisions  of  the  act  is  a  misdemeanor,''  punishable 
with  a  fine  of  from  $100  to  $500,  or  imprisonment  in  the  county 


ical  Examiners  v.  District  Court,  26 
Mont.,  at  p.  126. 

The  legislatuie  did  not  intend  to 
clothe  the  medical  hoard  with  the 
arbitrary  power  to  revoke  the  certifi- 
cate of  a  pliysician  without  a  reason- 
able notice  of  the  charge  against  him 
and  the  time  and  place  of  the  trial 
thereof;  the  statute  (a  former  act)  by 
its  mere  silence  respecting  the  proce- 
dure cannot  be  so  construed.  The 
decision  of  the  board  in  this  matter  is 
not  final,  and  upon  an  appeal,  the 
courts  may  declare  null  and  void  its 
proceedings.  State  «.  Schultz,  11 
Mont.,  429;  28  Pac.  R.,  643. 

'  The  requirement  that  persons  who 
graduated  before  the  passage  of  the 
Act,  but  who  commenced  to  practise 
in  the  State  after  the  passage  of  the 
Act,  shall  submit  to  examination, 
but  excusing  from  examination  grad- 
uates who  commenced  to  practise  in 
the  State  before  the  passage  of  the 
Act,  is  not  an  unjust  discrimination 
against  the  rights  and  privileges  of 
citizens  of  another  State,  and  does 
not  violate  U.  S.  Const.,  Art.  4,  s.  2, 
nor  U.  S.  Const.,  Amdt.  14,  s.  1.  Craig 


®.  Board  of  Medical  Exrs.,  12  Mont., 
203,  29  Pac.  R.,  532,  citing  States. 
Dent,  129  U.  S.,  114. 

•'  On  a  trial  under  an  indictment  for 
practising  without  a  certificate,  the  ac- 
cused should  be  allowed  to  show  that 
he  had  appealed  from  a  decision  of 
the  board  revoking  his  certificate  and 
that  the  appeal  was  pending;  and 
where  it  appeared  on  such  trial  that 
the  revocation  had  been  made  with- 
out notice  of  the  charges  to  the 
holder,  the  court  should  have  in- 
structed the  jury  that  the  certificate 
had  not  been  revoked  and  was  in  full 
force.  State  r.  Schultz,  11  Mont., 
429;28Pac.  R.,  643. 

Where  a  physician  was  convicted 
of  practising  without  a  license,  and 
his  conviction  was  based  on  evidence 
of  practice  after  a  revocation  of  his 
license  after  a  trial  in  a  district  court, 
and  the  judgment  of  revocation  was 
subsequently  reversed  in  the  Su- 
preme Court,  the  conviction  should 
also  be  reversed  on  appeal  to  the  Su- 
preme Court.  State  v.  Kellogg,  14 
Mont.,  451;  36  Pac.  R.,  1,077 
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jail  from  thirty  to  ninety  days,  or  both,  as  the  court  may  deter- 
mine (*.,  s.  606;  Penal  Code,  1895,  s.  706). 

Definition. — Any  person  is  regarded  as  practising  within 
the  meaning  of  the  act  who  appends  "M.D."  to  his  or  her  name, 
who  shall  profess  publicly  to  be  a  physicia.n  or  surgeon,  or  who 
shall  recommend,  prescribe,  or  direct  for  the  use  of  any  person 
any  drug,  medicine,  appliance,  apparatus,  or  other  agency, 
whether  material  or  not  material,  for  the  cure,  relief,  or  pallia- 
tion of  any  ailment  or  disease  of  the  mind  or  body,  or  for  the 
cure  or  relief  of  any  wound,  fracture,  or  bodily  injury,  or  other 
deformity,  after  having  received  or  with  the  intent  of  receiving 
therefor  either  directly  or  indirectly  any  bonus,  gift,  or  compen- 
sation (ib.,  s.  606). 

Ee- EXAMINATION. — Any  one  failing  to  pass  the  required  ex- 
amination is  entitled  to  a  second  examination  within  six  months 
without  fee  (ib.,  s.  607). 

Pees. — To  the  secretary  of  the  board,  in  advance  for  exami- 
nation, $15,  which  shall  defray  the  entire  expense  of  the  candi- 
date for  examination  (t&.,  s.  607). 

To  the  county  clerk,  for  recording,  the  usual  fee  (ib.,  s.  604). 

Osteopathy — State  Boaed  of  Osteopathic  Examinees. 
— This  board,  appointed  by  the  governor,  consists  of  three  qual- 
ified practising  resident  osteopaths,  each  a  graduate  of  a  legally 
authorized  school  of  osteopathy  (Act  1901,  p.  48). 

The  president  and  secretary  have  power  to  administer  oaths. 
The  board  holds  meetings  for  examinations  at  the  State  capital  on 
the  first  Tuesday  in  March  and  September  of  each  year,  and  such 
other  meetings  as  may  be  deemed  necessary,  each  session  not  to 
exceed  three  days  (ib.,  s.  2). 

Qualification. — The  board  is  required  to  issue  certificates 
of  qualification  to  all  applicants  having  a  diploma  from  a  legal- 
ized, recognized,  and  regularly  conducted  school  of  osteopathy 
as  such  at  the  time  it  was  issued,  or  who  pass  the  required  exam- 
ination as  provided  in  section  4  of  this  act ;  such  certificates  are 
conclusive  of  the  right  of  the  lawful  holder  to  practise  osteopa- 
thy in  the  State.  The  board  is  required  to  keep  a  register  of  all 
applicants  for  a  license,  together  with  his  or  her  name  and  age 
and  time  spent  in  the  study  and  practice  of  osteopathy ;  and  the 
name  and  location  of  the  school  or  institute  of  osteopathy  from 
which  said  applicant  holds  a  diploma ;  and  shall  keep  a  register 
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which  shall  show  the  names  of  all  applicants  licensed  or  that  are 
rejected  under  this  act.  Said  book  is,  prima  facie  evidence  of  all 
matters  recorded  therein  (i6.,  s.  2). 

It  shall  be  unlawful  for  any  person  to  practise  osteopathy  in 
this  State  without  a  license  from  said  board ;  provided  that  all 
persons  practising  osteopathy  within  this  State  prior  to  the  pass- 
age of  this  act  (February  26th,  1901),  and  holding  a  diploma 
from  a  legally  authorized  school  of  osteopathy  of  good  repute  as 
such,  and  wherein  the  course  of  study  comprises  twenty  months 
or  four  terms  of  five  months  each,  and  shall  have  been  in  per- 
sonal attendance  at  said  school  not  less  than  eighty  per  cent  of 
the  required  time,  may  be  licensed  to  practise  osteopathy  in  this 
State  by  submitting  to  said  board  such  a  diploma  and  satisfying 
the  board  that  they  are  the  legal  holders  thereof,  or  by  undergo- 
ing an  individual  examination  as  hereinafter  provided,  at  a  reg- 
ular meeting  of  said  board  for  examination  (Jb.,  s.  3). 

Osteopathy — Tempoeary  Ceetificate. — The  secretary  of 
the  board  of  osteopathic  examiners  may  upon  examination  grant 
a  certificate  to  an  applicant  to  practise  osteopathy  until  the  next 
meeting  of  said  board,  when  he  shall  report  the  facts ;  at  which 
time  the  temporary  certificate  shall  expire.  Such  temporary 
certificate  shall  not  be  granted  after  the  board  has  once  rejected 
an  applicant  {ih.,  s.  4). 

Osteopathy — Examination. — All  persons  after  March  1st, 
1901,  commencing  the  practice  of  osteopathy  in  this  State,  in  any 
of  its  branches,  shall  apply  to  said  board  for  a  license  so  to  do, 
and  such  applicant,  at  the  time  and  place  designated  by  said 
board,  shall  submit  to  an  examination  in  anatomy,  physiology, 
chemistry,  pathology,  gynsecology,  obstetrics,  and  theory  ani 
practice  of  osteopathy,  and  such  other  branches  as  are  taught  in 
well-regulated  and  recognized  schools  of  osteopathy,  and  deemed 
advisable  by  said  board,  and  shall  present  evidence  of  having 
actually  attended  for  at  least  twenty  months,  or  four  terms  of  five 
months  each,  a  legally  authorized  and  regularly  conducted  school 
of  osteopathy  recognized  by  said  board. 

All  examination  papers  on  subjects  peculiar  to  osteopathy 
shall  be  examined  and  their  sufficiency  passed  on  by  the  mem- 
bers of  said  board,  whose  decision  shall  be  final  thereon,  subject 
to  appeal  to  the  district  court  of  the  county  in  which  the  exami- 
nation is  held.     The  district  court  shall  review  such  examination 


MONTANA.  349 

without  a  jury  and  may  take  testimony  thereon,  and  its  decision 
shall  be  subject  to  appeal  to  the  Supreme  Court  by  any  persons 
aggrieved  thereby ;  and,  on  such  appeal,  the  Supreme  Court  shall 
have  the  right  to  consider  questions  of  both  la-w  and  fact. 

The  board  shall  require  the  examination  to  be  scientific  and 
practical,  but  of  sufficient  severity  to  test  the  candidate's  fitness 
to  practise  osteopathy  {ib.,  s.  5). 

Osteopathy — License. — After  examination  the  board  shall 
grant  a  license  to  such  applicants  as  shall  pass  the  examination 
to  practise  osteopathy  in  Montana.  The  license  shall  be  granted 
by  not  less  than  two  members  of  the  board  (ib.,  s.  5). 

Osteopathy  —  Limitations  —  Offence.  —  The  certificate 
provided  in  section  5  shall  not  authorize  the  holder  to  prescribe 
or  use  drugs  in  the  practice  of  osteopathy,  for  [or  f]  to  perform 
major  or  operative  surgery.  Any  person  holding  certificate 
under  this  act,  who  shall  prescribe  or  use  drugs  in  the  practice 
of  osteopathy,  or  who  shall  perform  major,  minor,  or  operative 
surgery,  shall  be  guilty  of  a  misdemeanor,  provided  that  nothing 
in  this  act  shall  be  construed  to  prohibit  any  legalized  osteopath 
in  this  State  from  practising  major  or  operative  surgery  after 
having  passed  a  satisfactory  examination  in  surgery  before  the 
State  board  of  medical  examiners  of  Montana  (ib.,  s.  6). 

Osteopathy  —  Eecoeding.  —  The  person  receiving  such 
license  shall  have  it  recorded  in  the  office  of  the  county  clerk  in 
the  county  in  which  he  or  she  resides,  and  the  record  shall  be 
endorsed  thereon.  In  case  such  licensee  remove  to  another 
county  to  practise  he  shall  record  the  license  in  like  manner  in 
tlje  county  into  which  he  or  she  removed  (ib.,  s.  7). 

Osteopathy — Offence. — Any  person  practising  osteopathy 
in  this  State,  without  first  having  obtained  a  license  herein  pro- 
vided for,  or  contrary  to  the  provisions  of  this  act,  or  who  for 
the  purpose  of  obtaining  such  license  shall  falsely  represent 
himself  or  herself  to  be  the  holder  of  a  diploma  as  herein  pro- 
vided, shall  be  guilty  of  a  misdemeanor,  and  punishable  by  a 
fine  of  from  $50  to  $100  or  by  imprisonment  in  the  county  jail 
for  not  more  than  ninety  days  for  each  and  every  such  offence. 
It  shall  be  the  duty  of  the  respective  county  attorneys  to  prose- 
cute violations  of  this  act  (ib.,  s.  8). 

Osteopathy — Eevocation. — Any  such  certificate  may  be 
revoked  by  said  board,  upon  satisfactory  proof  of  fraud  or  mis- 
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representation  in  procuring  the  same,  or  for  any  violation  of  the 
provisions  of  this  certificate,  or  any  gross  immorality  by  the 
holder  thereof  (ib.,  s.  9). 

Osteopathy  Not  the  Practice  of  Medicine. — The  sys- 
tem, method,  or  science  of  treating  diseases  of  the  human  body, 
commonly  known  as  osteopathy,  is  not  the  practice  of  medicine 
or  surgery  within  the  meaning  of  ss.  600-608,  c.  16,  pt.  iii.,  title 
i.,  of  the  Political  Code,  and  s.  706,  title  x.,  of  the  Penal  Code, 
and  not  subject  to  the  provisions  of  said  sections  (i6.,  s.  11). 

Osteopathy — Fees. — To  the  secretary  of  the  board  for 
license,  when  application  is  made  for  certificates  under  section  3, 
$20 ;  provided,  in  case  of  failure  of  an  applicant  to  pass  a  satis- 
factory examination,  he  will  be  entitled  to  a  second  examination 
without  charge  at  the  next  succeeding  meeting  of  the  board  {ib., 
s.  3). 

To  the  secretary  of  the  board,  in  advance,  for  examination 
and  license,  under  section  5,  $20  (ib.,  s.  5). 

To  the  county  clerk  for  recording  license,  the  usual  fee  for 
making  such  record  (ib.,  s.  7). 

Nebeaska.  ' 

State  Boaed  of  Health.  — This  board  consists  of  the  gover- 
nor, attorney  general,  and  superintendent  of  public  instruction 
(Act  1891,  c.  35,  s.  1;  Comp.  Stats.,  1901,  s.  3,684;  Cobbey,' 
s.  9,416).  It  is  made  the  duty  of  said  board  to  see  that  all  pro- 
visions of  this  act  are  strictly  enforced, '  to  grant  certificates  as 

'  The  act  is  constitutional  as  re-  statute  (in  the  nature  of  an  annotated 
spects  its  title,  though  it  purports  to  compilation  of  the  public  laws),  to 
regulate  the  practice  of  medicine,  and  be  received  in  all  the  courts  of  the 
also  regulates  surgery  and  obstetrics.  State,  as  prima  facie  evidence  of  the 
As  popularly  understood,  surgery  and  law.  The  medical  law  in  this  au- 
obstetrics  are  each  a  part  of  the  heal-  thorized  compilation  is  contained  in 
ing  art,  the  art  of  medicine.  In  this  Cobbey's  Annotated  Statutes  (1903), 
country,  as  a  rule,  the  surgeon,  phy-  Vol.  II.,  ss.  9,417-9,433,  and  the  oste- 
sician,  and  obstetrician  are  usually  opathic  law  in  ss.  9,466-9,474,  which 
comprised  in  one  and  the  same  per-  sections  are  taken  consecutively  in 
son,  and  he  who  practises  these  arts  the  order  of  their  numbers  from  the 
combined  is  popularly  considered  as  corresponding  sections  of  the  medical 
practising  medicine,  no  matter  which  law  and  its  amendments,  and  the 
one  of  the  three  arts  he  may  at  any  osteopathic  law,  as  found  in  the  coin- 
given  time  be  utilizing.  Little  i>.  piled  statutes  of  1901. 
State,  60  Neb.,  749.  s  xhe  general  power  of  the  State  to 

'  By  Act  1903,  c.  134,  p.  630,  J.  E.  provide  that  only  persons  skilled  in 

Cobbey  was  authorized  to  prepare  a  the   healing   of  diseases  shall  hold 
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herein  provided,  and  to  cause  to  be  prosecuted  all  violations  of 
this  act.  The  board  is  empowered  to  make  and  adopt  all  neces- 
sary rules,  regulations,  and  by-laws  not  inconsistent  with  the 
Constitution  and  law  of  the  State  or  of  the  United  States,  to 
enable  it  to  perform  its  duties  and  transact  its  business  under 
this  act  (Act  1891,  c.  35,  s.  5 ;  Compiled  Stats.  1901,  s.  3, 688 ; 
Cobbey,'  sec.  9,420). 

A  majority  of  the  board  shall  constitute  a  quorum  for  the 
transaction  of  business  (Act  1891,  c.  35,  p.  282,  s.  6 ;  Comp. 
Stats.  1901,  s.  3,689;  Cobbey,  s.  9,421). 

The  board  is  required  to  meet  as  often  and  at  such  times  as 
the  governor  may  from  time  to  time  designate  (Act  1891,  c.  85, 
p.  280,  s.  2;  Comp.  Stats.  1901,  s.  3,685;  Cobbey,  s.  9,417). 

Seceetaeies. — The  board  is  required  to  appoint  four  secre- 
taries, graduated  physicians  of  at  least  seven  years'  consecutive 
practice,  who  at  the  time  of  their  appointment  are  actually  en- 
gaged in  practice  in  Nebraska ;  said  appointments  are  required 
to  be  so  made  that  of  said  secretaries  two  shall  be  physicians  of 
the  called  (sic !)  regular  school,  one  of  the  so-called  eclectic  school, 
and  one  of  the  so-called  homoeopathic  school  (Act  1891,  c.  35, 
s.  3,  amd.  1897,  c.  49,  s.  1;  Compiled  Stats.,  1901,  s.  3,686; 
Cobbey,  s.  9,418). 

The  secretaries  have  power,  and  it  is  their  duty,  to  assist  and 
advise  said  board  in  the  performance  of  its  duties,  to  summon 
witnesses,  and  take  testimony  in  the  same  manner  as  witnesses 
are  summoned  and  depositions  taken  under  the  code  of  civil  pro- 
cedure, and  to  report  said  testimony  to  the  board,  with  their  find- 
ings of  fact  and  recommendations  on  all  matters  coming  before 
said  board  requiring  evidence  for  their  determination,  except  as 
hereinafter  provided  (Act  1891,  c.  35,  p.  281,  s.  4 ;'  Comp.  Stats. 
1901,  s.  3,687;  Cobbey,  s.  9,419). 

themselves  out  to  the  public  as  phy-  tiflcate  in  a  proper  case,  nor  to  at- 

sicians   is   undoubted.     This  power  tempt  to  build  up  any  particular  sys- 

cannot  be  used  to  build  up  any  par-  tern  {ob.  diet.).     Gee  Wo  v.  State,  36 

ticular  school  of  medicine,  but  is  de-  Neb.,  241. 

signed  to  permit  only  those  qualified  '  See  p.  350,  n.  3. 

by  education  aud  good  moral  charac-  ^  The  title  of  the  Act  of  1883  (a  pred- 

ter  to  engage  in  the  business.     No  ecessor    of    the   present   law),    "An 

one  should  be  permitted  to  practise  Act  to  Amend  Section  4  of  Chapter 

who  has  not  the  necessary  diploma,  55  of  the  Compiled  Statutes  of  Ne- 

orhas  been  in  actual  practice  in  the  braska,"issufiacient;  the  law  requires 

State  for  the  time  prescribed  by  stat-  that  the  amendatory  statutes  shall  be 

ute.    The   board  is  not  to    use  its  definite  and  certain  as  to  the  statute 

power  arbitrarily  nor  to  refuse  a  cer-  amended.    This  may  be  accomplished 
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Qualification. — It  is  unlawful '  for  any  person  to  practise' 
medicine,  surgery,  or  obstetrics, '  or  any  of  their  branches,  with- 
out having  first  applied  for  and  obtained  from  the  State  board 
of  health  a  license  so  to  do. 

Application  therefor  shall  be  in  writing,  accompanied  by  the 
examination  fees  and  with  proof  that  the  applicant  is  of  good 
moral  character.  Applications  from  candidates  who  desire  to 
practise  medicine  and  surgery  in  any  or  all  of  their  branches 
shall  be  accompanied  by  proof  that  the  applicant  is  a  graduate  of 
a  medical  school  or  college  in  good  standing,'  as  defined  in  see- 


as  well  by  designating  the  chapter  in 
the  Compiled  Statutes  as  by  referring 
to  the  act  by  its  title.  Dogge  v. 
State,  17  Neb.,  140.  See  note  3,  p. 
354. 

1  The  act  (so  held  of  Acts  1881  and 
1883,  the  predecessors  of  the  present 
law)  applies  to  all  alike,  the  most 
skilful  physician  and  the  merest 
tyro.  The  evident  purpose  of  the 
act  is  to  restrict  the  practice  of  medi- 
cine and  surgery  to  those  whose  edu- 
cation and  training  may  reasonably 
be  supposed  to  have  qualified  them 
for  the  business.  Dogge  ».  State,  17 
Neb.,  140  (1885). 

The  statute  undertakes  to  regulate, 
and  is  not  prohibitive  in  its  nature. 
Any  one  who  has  complied  with  the 
provisions  may  practise  medicine  in 
this  State.  It  is  prohibitive  only  as 
to  those  who  have  not  been  duly  li- 
censed by  the  State  board  of  health  to 
practise  the  art  of  healing.  Little  ®. 
State,  60  Neb..  749. 

It  is  no  offence  to  practise  medi- 
cine or  to  claim  to  be  a  physician 
unless  such  conduct  would  violate 
some  specific  prohibition  of  the  crim- 
inal statutes  of  the  State.  Denton  v. 
State,  31  Neb.,  445. 

By  sec.  7  of  the  Act  of  1891  it  was 
made  unlawful  for  any  person  to 
practise  medicine,  etc.,  without  hav- 
ing first  obtained  and  registered  the 
cei'tiflcate  of  the  State  board,  and  to 
enable  him  to  obtain  it,  he  must  be 
a  graduate  of  a  medical  college  or 
school  legally  chartered  and  in  good 
standing;  in  sec.  11  certain  persons 
were  relieved  of  the  necessity  of  being 
graduates,  but  not  from  the  necessity 
of  obtaining  a  certificate  and  its  reg- 
istration ;  from  these  exactions  there 


were  no  exceptions;  after  six  months 
from  the  passage  of  the  act,  the  per- 
sons designated  in  sec.  11  were  obliged 
to  have  obtained  certificates;  none 
were  exempted ;  therefore  the  excep- 
tions in  sec.  11  need  not  be  negatived, 
after  six  months  from  its  passage,  in 
an  information  charging  an  offence 
under  the  act.  O'Connor  v.  State,  46 
Neb.,  157  (overruling  Gee  Wo  v. 
State,  36  Neb.,  241),  affirmed  by  So- 
field  v.  State,  61  Neb.,  600. 

2  In  Golder  v.  Lund,  50  Neb.,  867, 
the  court  declined  to  determine 
whether,  in  order  to  quahfy  a  person 
learned  in  the  profession,  to  testify  as 
an  expert  he  must  necessarily  be  qual- 
ified under  the  act  to  practise  medi- 
cine in  the  State. 

The  fact  that  a  person  is  a  gradu- 
ate of  a  medical  college  and  has  re- 
ceived the  degree  of  "  Doctor  of  Med- 
icine" will  not  authorize  him  to 
practise  medicine  in  the  State  unless 
he  register  (so  held  of  the  Acts  of 
1881  and  1883,  the  predecessors  of  the 
present  law).  Dogge  v.  State,  17 
Neb.,  140  (1885). 

There  are  two  classes  of  persons 
who  are  prohibited  from  practising 
medicine  (so  hold  of  Act  1881,  p.  283, 
Comp.  Stats.  1881,  c.  55,  a  predecessor 
of  the  present  law),  those  who  are 
unregistered,  and  those  who  do  not 
possess  the  qualifications  required  by 
sec.  4,  whether  registered  or  not, 
Denton  t\  State,  31  Neb.,  445. 

'  See  n.  1,  p.  350. 

*  The  purpose  of  the  law  is  not  to 
protect  medical  schools  or  medical 
practitioners  from  competition  in  busi- 
ness ;  it  is  a  police  measure  designed 
to  prevent  imposition  upon  the  af- 
flicted,  by  quacks  and  pretenders. 
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tion  8  (below).  When  the  application  has  been  inspected  by  the 
board  and  found  to  comply  with  the  foregoing  provisions,  the 
board  shall  notify  the  applicant  to  appear  before  it  for  examina- 
tion at  the  time  and  place  mentioned  in  such  notice  (Act  1903,  c. 
60,  s.  1,  amending  s.  7,  art.  1,  c.  55 ;  Comp.  Stats.  'Neb. ,  1901 ; 
Oobbey,  s.  9,422).  (See  Appendix,  p.  695.) 

Examinations  may  be  wholly  or  in  part  in  writing  by  the 
board,  and  shall  be  of  a  character  sufficiently  strict  to  test  the 
qualifications  of  the  candidate  as  a  practitioner.  The  examina- 
tion of  those  who  desire  to  practise  medicine  and  surgery  in  any 
or  all  of  their  branches  shall  embrace  those  subjects  and  topics,  a 
knowledge  of  which  is  commonly  and  generally  required  of  can- 
didates for  the  degree  of  doctor  of  medicine  by  reputable  medical 
colleges  in  the  United  States.  All  examinations  provided  for  in 
this  act  shall  be  conducted  under  rules  and  regulations  pre- 
scribed by  the  board,  which  shall  provide  for  a  fair  and  wholly 
impartial  method  of  examination.  It  is  also  provided  that  ex- 
aminations on  practice  of  medicine  and  therapeutics  shall  be 
conducted  by  the  member  or  members  of  the  board  of  secretaries 
who  are  of  the  same  school  of  medicine  as  that  of  the  applicant ; 
and  it  is  also  provided  that  the  State  board  of  health  may  at  their 
discretion  admit  without  examination  legally  qualified  medical 
practitioners  who  hold  certificates  to  practise  medicine  in  any 
State  with  equal  requirements  to  those  of  Nebraska  (i&. ). 

Lincoln  Medical  College  ii.  Poynter,  up  the  cudgels  pro  bono  publico.  It 
60  Neb.,  238.  is  "an  artificial  person  devoid  of  a 
A  medical  college,  maintaining  a  tangible  body,  without  a  soul,  an  im- 
high  standard  of  medical  education,  mune  from  the  pains,  aches,  and  or- 
has  no  standing  in  court  to  enjoin  ganic  troubles  which  can  be  cured  or 
-members  of  the  State  board  of  health,  intensified  by  medical  treatment,  can 
and  the  secretaries  of  the  board  from  look  with  perfect  complacency  upon 
issuing  a  certificate  to  an  applicant ;  the  practice  of  medicine  by  all  mem- 
it  is  not  a  sufficient  interest  in  the  bers  of  the  profession,  realizing  that 
subject  that  the  college  alleges  that  however  numerous  the  monuments 
if  the  board  issues  such  certificate  to  erected  to  the  want  of  skill  on  the 
one  who  has  not  complied  with  the  part  of  the  practitioner,  it  can  never 
high  standard  maintained  by  the  col-  be  numbered  among  the  victims." 
lege,  it  will  injure  it  in  its  business  Lincoln  Medical  College  v.  Poynter, 
by  inducing  its  students  to  withdraw  60  Neb.,  228. 

and  to  go  to  other  colleges  maintain-  The  office  of   an  injunction  is  to 

ing.  lower  standards ;  such  college  has  prevent  action ;  it  can  not  reach  back 

no  legal  interest  in  the  matter;  it  is  and  undo  what  has  already  been  done, 

not  charged  with  enforcing  the  law  Where  the  decision  of  the  board  has 

and  can  not  be  permitted  to  assume  already  been  made,  whether  right  or 

that  function  even  from  motives  of  wrong,  it  can  not  be  annulled  by  in- 

benevolence ;  it  bears  no  commission-  junction.     Lincoln  Medical  College  «. 

from  the  State  authorizing  it  to  take  Poynter,  60  Neb.,  238. 
23 
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A  medical  school  or  college  in  good  standing  is  defined  as  a 
medical  school  or  college  which  requires  a  preUminary  ex- 
amination for  admission  to  its  courses  of  study  in  all  the  com- 
mon branches  and  in  Latin  and  the  higher  mathematics,  which 
requirements  shall  be  regularly  published  in  all  the  advertise- 
ments and  in  each  prospectus  or  catalogue  issued  by  said  school, 
and  which  requires  for  granting  the  degree  of  "M.D."  attend- 
ance on  at  least  four  '  courses  of  lectures  of  six  months  each,  no 
two  of  said  courses  to  be  held  within  one  year,  and  having  a 
full  faculty  of  capable  professors  in  aU  the  different  branches 
of  medical  education,  to  wit :  anatomy,  physiology,  chemistry, 
toxicology,  pathology,  hygiene,  materia  medica,  therapeutics, 
obstetrics,  bacteriology,  medical  jurisprudence,  gynaecology, 
principles  and  practice  of  medicine  and  surgery,  and  specially 
requiring  clinical  instruction  in  the  last  twri  named  of  not  less 
than  four  hours  per  week  in  each  during  the  last  two  courses  of 
lectures,  provided  the  four -year  clause  shall  not  apply  to  de- 
grees granted  prior  to  August,  1898  (Act  1897,  c.  49,  s.  2,  amd. 
s.  8,  art.  1,  ch.  55;  Comp.  Stats.,  1895;  Oomp.  Stats.,  1901, 
s.  3,691;  Cobbey,  s.  9,423). 

License. — If  upon  investigation  of  the  proof s  submitted  to 
the  board,  and  after  examination  as  hereinbefore  provided,  the 
applicant  shall  be  found  entitled  to  practise,  the  board  issues 
its  certificate,  which,  or  a  copy,  must  be  filed  by  the  applicant 
before  practising,  in  the  office  of  the  county  clerk  of  the  comity 
where  he  or  she  resides,  or  intends  to  practise ;  such  certificate 
or  copy  shall  be  filed  by  the  county  clerk  and  recorded  in  the 
"Physician's  Eegister"=  (Act  1903,  c.  60,  s.  2,  amd.  sec.  10 
of  art.  1,  ch.  55;  Comp.  Stats.,  Neb.,  1901;'  Cobbey,  s.  9,424). 

'"It  is,  we  suppose,  the  theory  of  tration    of    his    certificate  in  every 

the  law  that  one  who  has,  as  a  medi-  county  to  which  he  may  he  called  in 

cal  student,  attended  a  certain  num-  the  practice  of  his  profession,  and 

ber  of  lectures  during  a  period  of  that  the  demand  of  the  statute  is  sat- 

four  years  is  a  less  formidable  men-  isfied  by  registration  in  the  county  of 

ace  to  the  lives  and  health  of  people,  his  residence, 

who  may  be  induced  to  employ  him  *0n  the  efficiency  and  constitution- 

as  a  physician  or  surgeon,  than  is  a  ality  of  legislation  amending  the  laws 

person  who  has  attended   the  same  by  reference  to  the  Compiled  Statute* 

number  of  lectures  during  a  period  of  instead  of  to  the  original  law,  see 

three  years."     Lincoln  Medical  Col-  Ballou  v.  Black,  17  Neb.,  389;  State 

lege  V.  Poynter,  60  Neb.,  328.  v.  Breka,  20  Neb.,  375;  State  b.  Bab- 

*  In  Jones  ii.  State,  49  Neb.,  609,  it  cock,  23  Neb.,  138;  State  v.  Stewart,, 

is  assumed  that  a  licensed  physician  63  Neb.,  248. 
is  not  required  to  procure  the  regis- 
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The  act  gave  physicians  entitled  to  practise  at  the  time  of  its 
euactment '  six  months  in  which  to  comply  with  its  provisions 
with  reference  to  them '  (1891,  c.  35,  s.  11;  Comp.  Stats.,  1901, 
s.  3,694;  Oobbey,  s.  9,425). 

The  secretaries  of  the  board  may  issue  certificates,  without  a 
vote  of  the  board,  when  the  proof  upon  which  certificates  are 
granted  may  have  been  on  file  in  its  office  for  ten  days  without  a 
vote  of  the  board,  when  no  protest  has  been  filed,  and  if  in  their 
opinion  the  proof  complies  with  the  act  (1891,  c.  35,  s.  12; 
Oomp.  Stats.,  1901,  s.  3,695;  Cobbey,  s.  9,426). 

When  the  holder  of  a  certificate  removes  to  another  county, 
he  must  file  and  record  it  in  the  office  of  the  county  clerk  in  the 
county  to  which  he  removes  (1891,  c.  35,  s.  13;  Comp.  Stats., 
1901,  s.  3,696;  Cobbey,  s.  9,427). 

Eevocation  op  License. — The  board  may  refuse-  to  issue 
a  certificate,  or  may  revoke  one  already  issued,  for  any  of  the 
following  causes :  the  employment  of  fraud  or  deception  in  ap- 
plying for  license  or  diploma  or  in  passing  the  examination  pro- 
vided for  in  this  act ;  conviction  of  crime  involving  moral  tur- 
pitude; habitual  intemperance  in  the  use  of  ardent  spirits, 
narcotics,  or  stimulants;  unprofessional  or  dishonorable  con- 
duct. "  Unprofessional  or  dishonorable  conduct "  means :  first, 
the  procuring  or  aiding  or  abetting  in  procuring  a  criminal 
abortion ;  second,  the  obtaining  of  a  fee  on  the  assurance  that  a 
manifestly  incurable  disease  can  be  permanently  cured ;  third,  a 
betrayal  of  a  professional  secret  to  the  detriment  of  a  patient ; 
fourth,  causing  the  publication  and  circulation  of  advertise- 
ments of  any  medicine  or  means  whereby  the  monthly  periods 
of  women  can  be  regulated  or  the  menses  can  be  established  if 

'  Under  sec.  4  of  the  Act  of  1881,  p.  been  engaged  In  the  practice  of  med- 

383,  there  were  three  qualifications,  icine,  etc.,  for  a  livelihood   for  ten 

any  one  of  which  would  entitle  a  per-  years,  the  last  two  of  which  were  in 

son  to  registration :  (1)  A  graduate  of  the  State.     Denton  ».  State,  31  Neb., 

a  legally  chartered  medical  college  or  445. 

institution  having  authority  to  grant  The  Act    of   1891  superseded  the 

the  degree  of  "  Doctor  of  Medicine  " ;  law  of  1881.     There  are  two  classes 

(3)  a  person  who  on  June  1st,  1881,  of  persons  entitled  to  register,  those 

had  attended  one  full  course  of  lee-  about  to  begin  practice  in  the  State, 

tures  in  a  chartered  medical  college  and  persons  already  engaged  in  prac- 

or  institution    having    authority  to  tice  under  the  Act  of  1881,  when  the 

confer  the  degree  of  Doctor  of  Medi-  Act  of  1891  took  effect.     Gee  Wo  ». 

cine,  and  had  practised  three  years,  State,  36  Neb.,  341;   citing  and  dis- 

one  of  which  was  in  this  State ;  (3)  a  cussing  State  v.  Phippin,  70  Mich.,  11. 

person  who  at  the  date  named  had  ^  See  note  1,  p.  352. 
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suppressed;  fifth,  causing  the  publication  and  circulation  of 
advertisements  of  any  kind  relative  to  diseases  of  the  sexual 
organs,  tending  to  injure  the  morals  of  the  public  (Act  1903, 
c.  61,  s.  1,  amending  s.  14,  art.  1,  c.  55;  Comp.  Stats.  Neb. 
1901;'  Cobbey,  s.  9,428). 

Penalty. — No  person  is  entitled  to  recover  in  any  court 
in  this  State '  any  sum  of  money  for  medical,  surgical,  or  obstet- 
rical service  unless  he  shall  have  complied  with  the  act,  and  is 
one  of  the  persons  authorized  to  be  registered  (1891,  c.  35,  s.  15; 
Comp.  Stats.,  1901,  s.  3,698;  Cobbey,  s.  9,429). '(See  p.  695.) 


'  See  note  3,  p.  354. 

'  The  law  does  not  declare  a  con- 
tract for  medical  services  by  an  un- 
licensed practitioner  void ;  the  prohi- 
bition is  limited  to  the  practitioner 
himself;  therefore  where  he  nego- 
tiates a  note  given  for  medical  ser- 
vices, the  innocent  holder  can  enforce 
the  note  against  the  malser;  the  med- 
ical act  has  never  been  construed  to 
have  the  effect  of  invalidating  nego- 
tiable paper.  Citizens'  State  Bank  v. 
Nore,  93  N.  W.  R.,  160  (1903). 

As  early  as  1511  Parliament  passed 
an  act  requiring  practitioners  of  sur- 
gery in  London  and  vicinity  to  be 
examined  and  licensed  by  the  College 
of  Surgeons,  and  Imposing  a  penalty 
for  non-compliance.  In  Gremaire 
V.  Le  Clerc  Bois  Valon  (1809),  3 
Camp.  144,  this  ancient  statute  was 
set  up  as  a  defence  to  an  action  for 
surgical  services,  but  it  was  held  in- 
sufficient even  as  between  the  parties, 
and  recovery  was  allowed.  Citizens' 
State  Bank  «.  Nore,  93  N.  W.  R.,  160 
(1903). 

A  petition  asserting  a  claim  against 
the  estate  of  a  decedent  for  the  value 
of  medical  services  sufficiently  sets 
out  that  the  claimant  was  a  duly  reg- 
istered practitioner  of  medicine,  if  it 
alleges  that  the  claimant  is  and  was 
at  all  times  mentioned  in  the  petition 
(including  the  times  at  which  the 
services  were  rendered)  a  regular 
practising  physician;  he  could  not 
have  been  practising  lawfully  with- 
out compliance  with  the  above  act, 
and  the  law  raises  no  presumption 
that  he  practised  unlawfully.  When 
the  question  of  license  arises  collater- 
ally in  a  civil  action  between  a  phy- 
flician  and  one  who  employs  him,  his 


qualification  under  the  statute  will 
be  presumed  and  the  burden  is  upon 
him  who  denies  such  license.  Gather 
«.  Damerell,  99  Neb.,  35  (1904);  cit- 
ing Lacy  «.  Kossuth  Co.,  106  Iowa, 
16;  Lyford  v.  Martin  (Minn.),  82  N. 
W.  R. ,  479 ;  City  of  Chicago  ».  Wood, 
24  111.  App.,  40. 

'  The  purpose  of  the  statute  was  to 
protect  the  sick  and  afflicted  against 
the  knavery  of  quacks,  and  the  con- 
struction that  satisfies  this  statute  by 
registration  before  suit  brought  is  so 
foreign  to  the  general  scope  of  the 
entire  act  that  it  cannot  be  tolerated; 
accordingly  it  was  held  that  a  physi- 
cian could  not,  after  he  had  filed  a 
certificate  from  the  State  board  of 
health  in  the  county  clerk's  office,  in- 
stitute a  suit  and  recover  for  profes- 
sional services  rendered  before  the 
certificate  was  filed.  Maxwell  s. 
Swegart,  48  Neb.,  789,  distinguishing 
Gardner  v.  Tatum,  81  Cal.,  370,  to 
the  contrary. 

Although  sec.  15  in  express  terms 
prohibits  a  recovery  for  medical  ser- 
vices rendered  by  a  person  not  li- 
censed to  practise  under  the  act 
(citing  Maxwell  ®.  Swegart,  48  Neb., 
789),  still  it  does  not  follow  that  in 
all  proceedings  the  burden  is  upon 
the  party  asserting  the  professional 
character  of  the  physician  to  prove 
by  the  record  his  license  to  practise. 
The  court  discusses  the  rules  in  the 
different  States  respecting  the  burden 
of  proof  in  criminal  and  civil  causes, 
and  declines  to  determine  what  would 
be  the  rule  in  an  action  for  services 
by  the  physician.  It  says  that  the 
cases  holding  that  in  such  actions  a 
license  is  presumed,  distinguish  such 
actions  from  prosecutions,  or  penal 
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Violation  of  the  act '  is  a  misdemeanor, "  punishable  with  a 
fine  of  from  $50  to  $300  and  costs  of  prosecution,  and  a  person 
convicted  shall  stand  committed  till  the  fine  and  costs  are  paid " 
(1891,  c.  35,  s.  16 ;  Comp.  Stats.,  1901,  s.  3,699 ;  Oobbey,  s.  9,430). 

Definition  *— Exceptions.  °— To  operate  on,  profess  to  heal. 


actions  for  proceeding  without  a  li- 
cense, on  the  ground  that  in  the 
former  class  the  issue  is  collateral; 
whether  or  not  this  reason  is  sound 
when  applied  to  an  action  for  ser- 
vices, it  is  certainly  sound  when 
applied  to  an  action  between  third 
parties  (such  as  an  action  in  which  a 
patient  is  seeking  to  recover  damages 
for  personal  injuries  caused  by  the 
negligence  of  another,  and  calls  his 
pliysician  as  a  witness  to  prove  the 
value  of  his  services  in  attending  the 
patient,  as  an  element  of  damage). 
The  reason  does  not  apply  when  the 
qualifications  of  the  physician  are  in- 
volved in  a  proceeding  to  which  he  is 
not  a  party.  Whatever  may  be  the 
rule  in  an  action  by  or  against  the 
physician,  in  an  action  to  which  he 
is  not  a  party,  proof  that  he  practised 
as  a  physician  raises  the  presumption 
that  he  was  qualified  to  do  so. 
GolderB.  Lund,  50  Neb.,  867;  citing 
City  of  Chicago  v.  Wood,  24  111. 
App.,  40;  seep.  336,  n.  3. 

'  The  description  of  the  qualifica- 
tions necessary  is  not  found  in  sec. 
9  (ot  tlie  former  Act  of  1881),  which 
provided  the  punishment  and  defined 
the  crime,  but  in  sec.  4,  which  per- 
mitted registration ;  it  was  necessary 
in  a  complaint  in  a  criminal  prosecu- 
tion for  violating  the  law  to  allege 
that  the  accused  engaged  in  the  prac- 
tice of  medicine,  etc. ,  and  that  one  or 
all  of  the  qualifications  did  not  exist, 
and  this  should  be  done  substantially 
in  the  language  of  the  statute ;  where 
this  was  not  done  the  complaint  did 
not  state  an  offence,  and  a  motion  to 
quash  should  have  been  sustained. 
Denton  v.  State,  31  Neb.,  445. 

For  discussion  of  what  is  necessary 
to  allege  and  what  to  negative  in  an 
information  for  violation  of  the  law, 
see  Gee  Woe.  State,  36  Neb.,  341; 
overruled  in  O'Connor  v.  State,  46 
Neb.,  157  (which  see). 

The  pleader,  in  an  information  for 
violating  the  act,  should  aver  facts 


showing  that  the  accused  did  one  or 
all  of  the  acts  which  by  sec.  17  are 
stated  to  constitute  "  practising  medi- 
cine " ;  it  is  not  sufficient  merely  to 
charge  that  the  accused  unlawfully 
practised  medicine.  O'Connor  v. 
State,  46  Neb. ,  157;  distinguished  in 
Sofield  ».  State,  61  Neb.,  600. 

On  sufficiency  and  form  of  infor- 
mation for  violating  the  law,  see 
Jones  V.  State,  49  Neb. ,  609. 

The  amendment  of  the  act  so  as  to 
include  new  offences,  without  amend- 
ing the  provisions  imposing  a  pen- 
alty, did  not  leave  the  penalty  ap- 
plicable only  to  the  old  offence,  but 
extended  It  to  apply  to  the  new  of- 
fences created  by  the  amendment. 
Little  r.  State,  60  Neb.,  749. 

Whei'e  Information  for  violating 
the  law  contains  numerous  counts,  it 
is  not  necessary  that  the  prosecuting 
attorney  shall  elect  upon  which  he 
will  proceed,  as  the  offences  charged 
are  of  a  similar  kind.  Little  v.  State, 
60  Neb.,  749. 

It  is  not  necessary  that  an  infor- 
mation, for  violating  the  law,  should 
state  the  names  of  the  persons  upon 
whom  the  accused  practised  the  heal- 
ing art,  where  it  alleges  that  their 
names  are  unlsnown  to  the  county  at- 
torney. Sofield  V.  State,  61  Neb.,  600 
(distinguishing  O'Connor  v.  State,  46 
Neb.,  157,  where  the  names  were  not 
stated,  and  It  did  not  appear  that  they 
were  unknown,  and  the  information 
was  held  defective). 
•2  See  note  1,  p.  353. 

*  For  practice  on  reversal  of  acquit- 
tal, in  Supreme  Court,  see  State  v. 
Buswell,  40  Neb.,  158. 

*  The  legislature  had  the  power  to 
define  what  acts  would  constitute  the 
practice  of  medicine.  Little  «.  State, 
60-Neb.,  749;  but  see  States.  Biggs 
(N.  C),  n.  3,  p.  405  ««««}. 

'  The  legislature  (in  sec.  17)  has  ex- 
cepted from  the  operation  of  the  law 
persons  belonging  to  any  one  of  the 
classes  designated  in  the  act,  and  the 
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prescribe  for,  or  otherwise  treat  any  physical  or  mental  ailment 
of  another,  is  to  practise  medicine  under  this  act. '  But  it  does 
not  prohibit  gratuitous  services  in  cases  of  emergency,  nor  apply 


only  proper  inference  to  be  drawn  is 
that  any  person  other  than  a  regis- 
tered physician  or  surgeon  not  em- 
braced in  such  classes  who  shall  oper- 
ate on,  profess  to  heal  or  pi'escribefor, 
or  otherwise  treat  any  physical  or  men- 
ial ailment  of  another,  is,  on  convic- 
tion, subject  to  the  penalties  pre- 
scribed by  sec.  16  (citing  State  v. 
Buswell,  40  Neb.,  158).  A  person 
not  being  a  registered  physician,  nor 
acting  gratuitously  under  an  emer- 
gency, nor  being  a  commissioned  sur- 
geon in  the  army  or  navy  of  the 
United  States,  nor  being  in  the  occu- 
pation of  a  nurse,  nor  administering 
usual  or  ordinary  household  remedies, 
who  for  a  remuneration  treats  any 
physical  or  mental  ailment  of  au- 
other,  is  within  the  condemnation  of 
the  statute,  even  though  he  acted 
under  the  directions  of  a  registered 
physician.  State  v.  Paul,  56  Neb., 
S69.  Cf.  State  «.  Biggs  (N.  C),  note 
3,  p.  405  et  seg. 

'  For  testimony  explaining  the  be- 
lief and  practice  of  Christian  Scien- 
tists, see  State  i).  Buswell,  40  Neb., 
158. 

The  court,  by  instancing  Acts  viii. 
18-23  (Simon's  effort  to  purchase 
from  the  apostles  the  power  of  the 
Holy  Ghost),  3  Kings  v.  20-37  (Ge- 
hazi's  effort  to  purchase  from  Elisha 
the  cure  of  Naaman's  leprosy)^  and 
Num.  xxii.  et  seg.  (God's  disapproval 
of  Balaam's  partly  executed  project 
of  profiting  by  the  use  of  the  divine 
power  with  which  he  was  endowed), 
concludes  that  the  art  of  healing  for 
compensation,  whether  exacted  as  a 
fee  or  expected  as  a  gratuity,  can  not 
be  classed  as  an  act  of  worship,  nor 
as  the  performance  of  a  religious 
duty ;  the  court  therefore  determined 
that  a  Christian  Saieniisl  who  prac- 
tised the  art  of  healing,  according  to 
the  tenets  of  his  faith,  for  compensa- 
tion, was  engaged  in  treating  physi- 
cal ailments  of  others  for  compensa- 
tion ;  that  he  was  within  none  of  the 
exceptions  provided  by  the  statute; 
that  the  statute  did  not  merely  pro- 
hibit the  practice  of  medicine,  sur- 
gery, or  obstetrics  as  gene.rally  or 


usually  understood;   that  its  object 
wag  to  protect  the  afflicted  from  the 
pretensions  of  the  ignorant  and  ava- 
ricious,  and  its  provisions  are  not 
limited  to  those  who  attempt  to  fol- 
low   beaten   paths   and   established 
usages ;  and  its  provisions  should  be 
rendered  effective  against  pretensions 
based  on  ignorance  on  the  one  hand 
and  credulity  on  the  other;  that  the 
statute  does  not  merely  give  a  new 
definition  to  language  having  already 
a  given  and  fixed  meaning ;  it  rather 
creates  a  new  class  of  offences  in  clear 
and  unambiguous  language,  which 
should   be  interpreted  and  enforced 
according  to  its  terms.    Under  the 
indictment    the    sole    question  was 
whether  or  not  the  defendant  had 
operated  on,  or  professed  to  heal,  or 
prescribed   for  or  otherwise  treated 
any  physical  or   mental  ailment  of 
another;  there  was  involved  no  ques- 
tion of    sentiment  nor  of  religious 
practice  or  duty;  if  the  defendant 
was  guilty  as  charged,  neither  pre- 
tense of  worship  nor  of  the  perform- 
ance of  any  other  duty  should  have 
exonerated  him  from  the  punishment 
which  an  infraction  of  the  statute  in- 
volved.    It  was  accordingly  also  held 
that  the  act  in   its   appfication  to 
Christian  Seientists  does  not  violate 
those  provisions  of  the  State  Consti- 
tution (art.  1,  sec.  4)  and  of  the  en- 
abling act  (sec:  4),  which  respectively 
provide    that  all  persons  have  the 
natural  and  indefeasible  right  to  wor- 
ship Almighty  God  according  to  the 
dictates  of  their  own  conscience,  and 
that  perfect  toleration  of  religious 
sentiment  shall  be  secured  and  no  in- 
habitant of  the  State  shall  ever  be 
molested  in  person  or  property  on  ac- 
count of  his  or  her  mode  of  religious 
worship.     State  «.  Buswell,  40  Neb., 
158;  58  N.  W.  R.,  728;  said  in  24  L. 
R.  A.,  68,  to  be  the  first  decision  on 
the  right  of  a  Christian  Scientist  to 
heal  the  sick  without  a  license  as  a 
physician;  cited  in  People  v.  Gordon, 
194  111.,  at  570,  see  p.  238,  n.  1.    <¥■ 
State  «.  Biggs  (N.  C),  note  2,  p.  406 
et  seg. 
The    representation,  claiming,  or 
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to  commissioned  surgeons  in  the  United  States  army  or  navy, 
nor  to  nurses  in  their  legal  occupation,  nor  to  the  administration 
of  ordinary  household  remedies  (1891,  c.  35,  s.  17 ;  Comp. 
Stats.,  1901,  s.  3,700;  Cobbey,  s.  9,431). 

Itinerant  Vender.  — To  be  an  itinerant  vender  of  any  drug, 
nostrum,  ointment,  or  appliance  for  the  treatment  of  disease 
or  injury,  or  for  such  a  one  to  publicly  profess  to  cure  or  to 
treat  disease  or  injury  or  deformity  by  any  drug,  nostrum, 
manipulation,  or  other  expedient,  is  a  misdemeanor  punishable 
with  a  fine  of  from  $50  to  $100,  or  imprisonment  in  the  county 
jail  from  thirty  days  to  three  months,  or  both,  for  each  offence 
(1891,  c.  35,  s.  18;  Comp.  Stats.,  1901,  s.  3,701;  Cobbey,  s. 
9,432). 

Fees. — To  the  board  of  secretaries  from  holder  of  diploma 
from  recognized  medical  college  within  Nebraska  for  examina- 
tion and  certificate,  prior  to  examination,  $10. 
I      All  other  persons  making  such  application  shall  pay  to  the 
said  board  $25. 

To  each  of  the  secretaries  of  the  board  of  health,  for  taking 
testimony,  same  fees  as  a  notary  public  is  allowed  for  similar 
services  (Act  1903,  c.  60,  s.  3,  amd.  9,  sec.  19,  art.  1,  c.  55; 
Comp.  Stats.,  Ifeb.  1901;'  Cobbey,  s.  9,433). 

To  county  clerk,  for  recording,  usual  register's  fees  for  record- 
ing conveyances  (Act  1903,  c.  60,  s.  2,  amd.  sec.  10,  Art.  1, 
c.  55;  Comp.  Stats.  Neb.,  1901;  Cobbey,  s.  9,424). 

Osteopathy'' — Qualifications. — Any  person  holding  a  di- 

advertising,  by  the  accused,  that  he  whether  they  profess  to  attack  the 
is  a  regular,  legal,  or  competent  prac-  malady  or  its  cause,  they  are  treating 
titioner  of  medicine  is  not  an  essential  the  ailment,  as  the  word  is  popularly 
element  of  the  offence ;  he  may  vio-  understood.  The  practice  of  oste- 
late  the  law,  without  so  representing,  opathy  falls  within  the  medical  prac- 
claiming,  or  advertising  himself;  so  tice  statutes  (so  held  before  the  pas- 
held  where  the  accused  not  being  a  sage  of  the  present  osteopathy  law), 
registered  practitioner  had  assisted  Little  v.  State,  60  Neb.,  749  (1900); 
a  registered  physician  and  under  and  citing  Eastman  v.  People,  71  111.  App. , 
by  his  direction,  and  sharing  his  re-  236. 
muueration.  State  v.  Paul,  56  Neb.,  '  See  note  3,  p.  354. 
369.  2  The  practice  of  osteopathy  consists 
Those  who  practise  osteopathy  for  principally  in  rubbing,  pulling,  and 
compensation  come  within  the  pur-  kneading  with  the  hands  and  fingers 
view  of  the  statute  as  clearly  as  those  certain  portions  of  the  body  and  flex- 
who  practise  C7/m«foam  <Sc««wce  (citing  ing  and  manipulating  the  limbs  of 
State  ».  Buswell,  40  Neb.,  158);  all  those  afflicted  with  disease,  the  object 
physicians  have  the  same  object  in  of  such  treatment  being  to  remove 
view,  restoring  the  patient  to  sound  the  cause  or  causes  of  trouble.  Little 
bodily    or    mental    condition,    and  «.  State,  60  Neb.,  749. 
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ploma  from  a  school  or  college  of  osteopathy  in  good  standing  as 
defined  iu  section  9,467  of  Cobbey's  Annotated  Statutes,  1903, 
shall,  upon  presentation  of  such  diploma  to  the  State  board  of 
health  and  satisfying  such  board  by  afSdavit  that  he  or  she  is  the 
legal  holder  thereof,  and  passing  an  examination  before  the  said 
board  in  any  or  all  of  the  following  named  subjects,  to  wit:  an- 
atomy, physiology,  physiological  chemistry,  toxicology,  histol- 
ogy, hygene  {sic!),  pathology,  symptomatology,  physical  diagno- 
sis, obstetrics,  gynecology,  surgery,  practice  and  principles  of 
osteopathy  and  osteopathic  therapeutics,  medical  jurispudence, 
be  granted  by  such  board  a  certificate  permitting  such  person  to 
practise  osteopathy  in  the  State,  on  payment  to  the  board  of  a 
fee  of  $25,  and  presenting  evidence  of  a  good  moral  character, 
which  certificate  shall  be  recorded  by  the  county  clerk  of  the 
county  in  which  the  holder  desires  to  practise  (Act  1905,  s.  1 
amdg.  s.  9,466,  Cobbey's  Ann.  Stats.,  1903J.' 

Osteopathy — Definition. — The  term  school  or  college 
of  osteopathy  in  good  standing  is  defined  as  follows:  a  legally 
chartered  osteopathy  school  or  college  requiring  before  admission 
to  its  course  of  study  a  preliminary  examination  in  all  the  com- 
mon branches,  and  Latin,  and,  further,  requiring  as  requisite  for 
the  degree  of  diplomate  or  doctor  of  osteopathy  an  actual  atten- 
dance at  such  osteopathic  school  or  college  of  at  least  twenty 
months  or  four  terms  of  five  months  each,  and  after  1906  at  least 
twenty-seven  months  or  three  terms  of  nine  months  each,  its 
course  of  study  to  include  anatomy,  physiology,  physiological 
chemistry,  toxicology,  histology,  hygene  (sic!),  pathology,  symp- 
tomatology, physical  diagnosis,  obstetrics,  gyneology  (sic  J),  med- 
ical jurisprudence,  osteopathic  therapeutics,  and  theory  and 
practice  of  osteopathy,  and  especially  requiring  clinical  instruc- 
tion in  the  principles  and  practice  of  osteopathy  of  not  less  than 
four  hours  per  week  in  the  last  year  of  its  course,  and  having  a 
full  faculty  of  professors  to  teach  the  studies  of  its  course.  The 
foregoing  requirements  shall  be  regularly  published  in  each  pro- 
spectus or  catalogue  of  such  osteopathic  school  or  college  (Act 
1905,  s.  2,  amdg.  s.  9,467,  Cobbey's  Ann.  Stats.,  1903).' 

Osteopathy — Limitations. — The  certificate  provided  for  in 
section  1  shall  not  authorize  the  holder  to  prescribe  or  use  drugs 
in  his  or  her  practice,  nor  to  perform  operative  surgery  (Act 
1901,  s.  3;  Comp.  Stats.  1901,  s.  3,702,  e;  Cobbey,  s.  9,468). 
'  See  Appendix,  p.  695. 
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Osteopathy — Eetocation.— The  board  may  revoke  certifi- 
cates of  persons  guilty  of  unprofessional  or  dishonorable  con- 
duct, provided  always  they  have  given  the  person  an  opportunity 
to  be  heard  in  his  or  her  defence  {ib. ,  s.  4 ;  Comp.  Stats.  1901,  s. 
3,702,  d;  Cobbey,  s.  9,469). 

Osteopathy — Offence. — Any  person  who  for  the  purpose 
of  securing  the  certificate  named  in  section  1  shall  falsely  rep- 
resent himself  or  herself  to  be  the  legal  holder  of  any  such  dip- 
loma, shall  be  guilty  of  perjury  and  punished  as  provided  for 
perjury  («&.,  s,  5;  Comp.  Stats.  1901,  s.  3,702,  e;  Cobbey,  s. 
9,470). 

Any  person  not  possessing  the  qualifications  for  the  practice 
of  osteopathy  required  by  this  act,  or  any  person  who  has  not 
complied  with  this  act,  who  shall  engage  in  the  practice  of  oste- 
opathy in  the  State,  shall  be  guilty  of  a  misdemeanor,  and  fined 
from  $50  to  $a00  and  costs  of  prosecution  for  each  offence,  and 
stand  committed  till  fine  and  costs  are  paid  {ib.,  s.  6;  Comp. 
Stats.  1901,  s.  3,702,/;  Cobbey,  s.  9,471). 

Osteopathy — Exceptions. — Nothing  in  this  act  prohibits 
gratuitous  services  in  case  of  emergency,  and  this  act  does  not 
apply  to  physicians  or  surgeons  regularly  registered  in  the  State 
or  to  United  States  army  or  navy  surgeons  (t&.,  s.  7;  Comp. 
Stats.  1901,  c.  3,702,  g;  Cobbey,  s.  9,472). 

Osteopathy— Laws  Applicable. — All  laws,  rules,  or  regu- 
lations now  in  force  in  the  State  or  which  shall  hereafter  be  en- 
acted, for  the  purpose  of  regulating  the  reporting  of  contagious 
diseases,  deaths,  or  births,  to  the  proper  authorities,  and  to 
which  the  registered  practitioner  of  medicine  is  subject,  shall 
apply  equally  to  the  registered  practitioner  of  osteopathy  (^6.,  s. 
8;  Comp.  Stats.  1901,  c.  3,702,  h;  Cobbey,  s.  9,473). 

Osteopathy  not  the  Practice  of  Medicine,  etc.  ' — The 
system,  method,  or  science  of  treating  diseases  of  the  human 
body,  commonly  known  as  osteopathy,  is  not  the  practice  of 
medicine,  surgery,  or  obstetrics  within  the  meaning  of  ss.  17  and 
18,  art.  i.,  c.  55,  Comp.  Stats,  of  ISTeb.,  1899,  entitled  medicine " 
(ib.,  s.  9;  Comp.  Stats.  1901,  c.  3,702,  i;  Cobbey,  s.  9,474). 

Osteopathy — Fees. — To  the  board,  on  receipt  of  certificate 

'See  n.  2,  p.  359.  and  18  of  Art.  I.  of  c.  55  remain  the 

'The  Nebraska  statutes  have  been      same;  see  note  3,  p.  350. 
again  compiled  (1901),  but  sees.  17 
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$25  (Act  1905,  c.  95,  s.  1  amdg.  s.  9,466  of  Cobbey's  Ann.  Stats., 
1903).     To  the  county  clerk  for  recording  certificate  $1  (ib.). 

Nevada. 

State  Boaed  of  Medical  Examinees.— This  board  consists 
of  five  practising  physicians,  appointed  by  the  governor,  each  a 
reputable  practising  physician,  duly  licensed  as  such  by  some 
legally  chartered  medical  institution  in  the  United  States,  who 
shall  have  been  actually  engaged  in  the  practice  of  medicine  in  the 
State.  Three  shall  be  from  the  school  of  medicine  known  as  "  regu- 
lar "  physicians,  one  from  the  school  known  as  "homoeopathic," 
one  from  the  school  known  as  "eclectic."  The  board  shall  be 
selected  without  regard  to  their  individual  political  beliefs  (Act 
1905,  c.  63,  s.  2).  Each  member  must  take  the  constitutional 
oath,  and  also  make  oath  that  he  is  a  graduate  in  medicine  and 
a  legally  qualified  practitioner  of  medicine  in  this  State  {ib.,  s. 
3).  The  board  shall  meet  twice  in  each  year,  on  the  first  Mon- 
day of  May  and  November,  at  such  time  and  place  as  shall  be 
most  convenient  to  the  board ;  due  notice  of  all  special  meetings 
shall  be  given  by  publication  in  three  papers  twice  a  week 
for  two  weeks  preceding  (ib.,  s.  4).  The  board  may  make  rules 
to  carry  this  law  into  effect.  Any  member  may  administer  oaths 
in  all  matters  pertaining  to  the  duties  of  the  board ;  the  board 
may  take  evidence  as  to  any  matter  cognizable  by  it.  The  board 
shall  receive  through  their  secretary  applications  for  certificates 
(ib.,  s.  5). 

Eesteiction.— It  is  unlawful  to  practise  medicine,  surgery; 
or  obstetrics  without  first  obtaining  a  license  as  provided  in,  this 
act  (ib.,  s.  1). 

License  without  Examination. — The  board  may  in  its  dis- 
cretion accept  and  register,  on  payment  of  the  registration  fee, 
and  without  examination  of  the  applicant,  any  certificate  which 
shall  have  been  issued  to  him  by  the  medical  examining  board  of 
the  District  of  Columbia  or  of  any  State  or  Territory  of  the 
United  States,  provided  that  the  legal  requirements  of  such  med- 
ical examining  board  shall  have  been  at  the  time  of  issuing  such 
certificate  in  no  degree  or  particular  less  than  those  of  Nevada 
at  the  time  when  such  certificate  shall  be  presented  for  registra- 
tion to  the  board,  and  provided  that  these  provisions  apply  only 
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to  such  of  said  medical  examining  boards  as  accept  and  register 
the  certificates  granted  by  this  board  without  examination  by 
them  of  the  ones  holding  such  certificates  {ib.,  s.  6). 

Qualification.  ' — Any  person  desiring  to  practise  medicine, 


1  The  law  (so  held  of  law  1875,  c. 
47)  is  not  arbitrary  in  its  exceptions 
or  discriminations.  Experience  in  the 
treatment  of  disease  or  in j  uries  is  in 
itself  a  sort  of  qualification  for  the 
practice  of  medicine  or  surgery ;  and 
it  is  within  the  province  of  the  legis- 
lature to  declare  the  minimum  amount 
of  experience  that  shall  authorize  a 
license  to  practise.  Wherever  the 
line  is  drawn  it  must  be  in  one  sense 
arbitrary,  for  there  will  be  no  appre- 
ciable difference  between  those  who 
are  barely  included  and  those  who  are 
barely  excluded ;  but  the  class  ad- 
mitted to  practise  will,  by  such  a  rule, 
as  a  whole,  possess  qualifications  su- 
perior to  those  who  are  excluded. 
Exactly  the  same  objection  could  be 
made  to  the  rule  which  niaiies  gradu- 
ation and  the  possession  of  a  diploma 
the  test  of  ability.  The  unfairness 
of  its  operation  in  indi  vid  ual  instances 
is  an  evil  incident  to  the  generality 
of  the  rule.  It  may  have  been  con- 
sidered that  physicians  and  surgeons 
who  are  versed  in  the  science  upon 
which  the  intelligent  practice  of  the 
art  depends  are  always  graduates,  and 
that  those  who  are  not  graduates  and 
whose  qualiflcations  depend  main- 
ly on  their  individual  experiences, 
while  they  may  be  reasonably  safe 
advisers  in  the  locality  and  among 
the  diseases  they  are  accustomed  to, 
might  be  very  unsafe  advisers  in  an- 
other locality  and  climate,  among  a 
population  mainly  employed  in  other 
avocations,  and  where,  as  a  conse- 
quence, different  diseases  prevail,  and 
the  same  diseases  may  be  modified  by 
different  surrounding  circumstances, 
not  only  in  their  development  but 
even  in  their  earliest  stages;  hence 
there  is  no  arbitrary  discrimination 
in  distinguishing  between  those  who 
have  practised  ten  years  in  the  State 
and  those  who  have  practised  ten 
years  elsewhere  (see  also  this  opinion 
for  a  discussion  of  the  reason  why  it 
is  no  unjust  discrimination  to  admit 
graduates  who  have  not  practised, 
and  to    admit    non-graduates,   only 


after  they  have  practised  ten  years  in 
the  State).  The  legislature  having 
the  power  to  discriminate,  had  full 
discretion,  so  far  as  the  State  Consti- 
tution is  concerned,  to  discriminate 
upon  any  principle  which  will  serve 
as  the  basis  of  a  general  classification. 
(See  also  this  opinion  for  illustration 
of  other  cases,  where  local  experience 
is  a  basis  of  qualification.)  £kc  parte 
Spinney,  lONev.,  323. 

In  order  to  decide  whether  a  rule  is 
arbitrary  or  not,  it  must  first  be  de- 
cided whether  it  subserves  a  good 
public  policy  or  not,  and  that  is  a 
question  for  the  legislature  and  not 
for  the  courts.  (See  this  opinion  for 
a  lengthy  discussion  of  the  proposi- 
tion that  courts  have  not  the  power 
to  curb  absurd  legislation,  merely  be- 
cause it  is  absurd,  and  bj'  way  of  il- 
lustration saying  that  the  court  would 
not  have  the  power  to  pronounce  un- 
constitutional as  special  legislation  a 
law  prohibiting  men  from  practising 
medicine  if  they  had  red  hair  (per 
Beatty,  J.).  (^Contra  on  this  illustra- 
tive proposition  Hawley,  0.  J.)  Ex 
parte  Spinney,  10  Nev.,  323,  cf.  supra, 
p.  310. 

The  provision  of  the  Constitution 
of  the  United  States  securing  to  citi- 
zens of  other  States  the  privileges 
and  immunities  of  citizens  in  each 
State,  amounts  to  no  more  than  that 
citizens  of  other  States  are  entitled  to 
practise  medicine  and  surgery  here  on 
precisely  the  same  terms  and  subject 
only  to  the  same  restrictions  as  our 
own  citizens.  This  law  makes  no 
distinction  in  terms  between  our  own 
citizens  and  citizens  of  other  States. 
Ibid. 

It  does  not  make  a  law  unconstitu- 
tional, that  it  requires  a  qualification 
which  none  but  citizens  of  the  State 
can  possess,  if  it  is  reasonable  and 
tends  to  subserve  public  interests. 
lb.  (see  this  opinion  tor  discussion  of 
the  power  of  courts  under  the  equal 
privilege  and  Immunity  clauses  of  the 
federal  Constitution). 

Amongst  the  Inherent  privileges  of 
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surgery,  or  obstetrics,  or  any  of  the  various  branches  of  medi- 
cine shall,  before  beginning  to  practise,  procure  from  the  State 
Board  of  Medical  Examiners  a  certificate  that  such  person  is  en- 
titled to  practise  medicine,  surgery,  or  obstetrics  in  this  State 
(ib.,  s.  7).     The  applicant  must  submit  to  the  board  his  or  her 
diploma,  issued  by  some  legally  chartered  medical  school,  whose 
requirements  at  the  time  of  granting  such  diploma  shall  have 
been  in  no  particular  less  than  those  prescribed  by  the  Ass(Jcia- 
tion  of  American  Medical  Colleges  for  that  year,  and  must  ac- 
company said  diploma  or  license  with  an  aflSdavit  setting  forth 
the  number  and  duration  of  terms  the  applicant  was  required  to 
be  in  attendance,  and  that  he  is  the  lawful  possessor  of  the  same, 
that  he  is  the  person  therein  named,  and  that  the  diploma  or 
license  was  procured  without  fraud  or  misrepresentation  of  any 
kind  (ib.).     Such  application  shall  be  accompanied  by  the  affi- 
davit of  two  freeholders,  resident  in  the  same  county  in  which 
the  applicant  resides,  stating  that  the  applicant  is  the  identical 
person  named  in  the  accompanying  diploma,  and  that  he  or  she 
is  of  good  moral  standing  and  reputable.     In  addition  to  such 
affidavit,  the  board  may  hear  such  further  evidence  as  in  its  dis- 
cretion it  may  deem  proper  as  to  any  of  the  matters  embraced  in 
said  affidavit  (ib. ).     If  it  should  appear  from  such  evidence  that 
said  affidavit  is  untrue  in  any  particular,  or  if  it  should  appear 
that  the  applicant  is  not  of  good  moral  character,  the  application 
must  be  rejected  (ib. ).     The  board  shall  retain  the  diploma  such 
time  as  is  necessary,  but  in  no  case  shall  it  retain  it  to  exceed 
two  weeks.     All  such  diplomas  and  afiB  davits  shall  be  addressed 
to  the  secretary  of  the  board  (ib.). 

Applicants  for  certificates  to  practise  medicine,  surgery,  or 

the  citizens  of  a  free  country  is  the  ten  years'  practice  immediately  pre- 
right  to  pursue  a  lawful  calling  in  a  ceding  its  enactment,  as  a  qualifica- 
lawf  ul  manner,  that  is  subject  to  such  tion,  because  to  that  extent  it  is  arbi- 
restrictions  and  none  other,  as  may  be  trary,  but  the  remainder  of  the  law 
deemed  necessary  for  the  public  wel-  violates  neither  State  nor  federal  Con- 
fare  ;  it  is  the  province  of  the  legisla-  stitution  and  is  valid  (per  Beatty,  J., 
ture  to  decide  what  restrictions  are  in  ex  ^ar<e  Spinney,  10  Kev.,  333). 
necessary  in  that  view,  and  its  deci-  The  real  test  under  this  law  is  based 
sion,  no  matter  how  ill-advised  it  may  on  medical  skill  and  knowledge.  In 
appear  to  be,  is  binding  on  the  courts  adopting  the  exception  of  physicians  • 
whenever  it  appears  to  have  been  ten  years  in  practice,  the  legislature 
based  upon  motives  of  policy  or  gen-  violated  no  provision  of  the  federal 
eral  expediency.  Ibid.  or  State  constitutions  (per  Hawley, 
The  law  (a  former  law  of  1875,  c.  C.  .T.,  in  ex  pwrte  Spinney,  10  Nev., 
47)  is  unconstitutional  in  requiring  323). 
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■obstetrics,  other  than  those  noted  above,  shall  present  a  diploma 
from  a  legally  recognized  college,  and  pass  a  satisfactory  ex- 
amination before  the  State  Board  of  Medical  Examiners  as  to  his 
or  her  qualifications.  The  applicant  must  appear  personally  be- 
fore the  board.  The  examination  shall  be  in  English,  wholly  or 
partly  in  writing.  In  each  branch  the  applicant  shall  obtain 
seventy-five  per  cent. 

Examinations  shall  be  in  the  following :  anatomy,  physiol- 
ogy, materia  medica  and  therapeutics,  chemistry,  bacteriology, 
pathology,  toxicology,  obstetrics,  surgery,  general  medicine,  dis- 
eases of  the  skin,  eye,  ear,  nose,  brain,  and  the  genito-urinary 
.system.  The  examinations  shall  be  fair  and  impartial  and  the 
questions  of  such  a  character  as  will  determine  the  fitness  of  the 
applicant  to  practise  his  or  her  profession.  When  an  applicant 
applies  for  examination  in  materia  medica  and  therapeutics, 
and  theory  and  practice  of  medicine,  he  shall  designate  in  what 
school  of  medicine  he  desires  to  practise ;  and  only  the  member 
■or  members  of  the  board  who  belong  to  the  school  so  designated 
shall  participate  in  this  part  of  the  examination. 

Examinations  shall  be  practical  in  character  and  designed  to 
■discover  the  applicant's  fitness  to  practise  medicine  and  surgery. 
If  an  applicant  fail  in  his  first  examination,  he  may  after  not  less 
than  six  months  be  reexamined  without  additional  fee.  If  he 
fail  in  a  second  examination,  he  shall  not  thereafter  be  entitled 
to  another  examination  in  less  than  one  year  after  the  second 
•examination,  and  shall  pay  the  full  fee.  The  examination  pa- 
pers form  a  part  of  the  records  of  the  board,  kept  on  file  by  the 
secretary  and  open  to  public  inspection  whenever  requested  after 
the  examination  (ib.,  s.  8). 

Appeal. — An  unsuccessful  applicant  may  appeal  to  the 
courts,  requiring  the  said  board  to  show  cause  why  he  should  not 
be  permitted  to  practise  medicine,  surgery,  or  obstetrics  in  the 
State  (ib.,  a.  9). 

Eeooed. — The  board  must  keep  a  record  of  the  names  of  all 
persons  to  whom  it  issues  certificates,  showing  the  names  of  ap- 
plicants, the  name  of  the.  school  granting  the  diploma,  its  date, 
the  number  of  terms  the  applicant  attended  school,  his  residence 
and  the  date  of  issuance  of  certificate.  The  secretary  must  note 
the  unsuccessful  applicants,  furnishing  the  same  information  as 
above.     The  secretary  must  furnish  to  each  county  clerk  a  com- 
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plete  list  of  persons  to  whom  certificates  have  been  issued,  after 
each  meeting  of  the  board,  showing  name,  age,  and  location  of  the 
holder  of  each  certificate,  the  name  of  the  institution  conferring 
the  degree,  and  the  date  of  issuance  of  the  certificate  (ib.,  s.  11). 

Recoeding. — The  certificate  must  be  recorded  in  the  office  of 
the  county  recorder  of  the  county  in  which  the  person  to  whom 
it  has  been  issued  desires  to  practise. 

Eefusal — Eevocation.  — The  board  may  refuse  a  certificate 
to  any  applicant  guilty  of  unprofessional  conduct,  and  may  re- 
voke any  certificate  for  a  like  cause ;  the  aggrieved  party  may 
appeal  to  the  courts.  Unprofessional  conduct  is  defined  (ib.,  s. 
12)  in  the  law  (see  Appendix,  p.  695). 

Definition.  — The  words  practice  of  medicine,  surgery,  and 
obstetrics  mean  to  open  an  office  for  such  purpose,  or  to  an- 
nounce to  the  public  or  to  any  individual  in  any  way  a  desire  or 
willingness  or  readiness  to  treat  the  sick  or  afflicted  in  any 
county  of  the  State  of  Kevada,  or  to  investigate  or  diagnosticate, 
or  to  offer  to  investigate  or  diagnosticate,  any  physical  or  mental 
ailment  or  disease  of  any  person,  or  to  give  surgical  assistance  to, 
or  to  suggest,  recommend,  prescribe,  or  direct  for  the  use  of  any 
person  any  drug,  medicine,  appliance,  or  other  agency,  whether 
material  or  not  material,  for  the  cure,  relief,  or  palliation  of  any 
ailment  or  disease  of  the  mind  or  body,  or  for  the  cure  or  relief 
of  any  wound,  fracture,  or  bodily  injury  or  deformity,  after 
having  received,  or  with  the  intent  of  receiving,  therefor,  either 
directly  or  indirectly,  any  money,  gift,  or  any  other  form  of 
compensation.  It  is  also  regarded  as  practising  medicine  for  any 
one  to  use  in  connection  with  his  or  her  name  the  words  or  let- 
ters Dr.,  Doctor,  Professor,  M.D.,  or  Healer,  or  any  other  title, 
word,  letter,  or  other  designation  intended  to  imply  or  designate 
him  or  her  as  a  practitioner  of  medicine  or  surgery  or  obstetrics 
in  any  of  its  branches;  provided,  that  nothing  in  the  act  shall  be 
construed  to  prohibit  gratuitous  services  of  druggists  or  other 
persons  in  cases  of  emergency,  or  the  domestic  administration 
of  family  remedies;  nor  shall  the  act  apply  to  commissioned 
surgeons  of  the  United  States  army  or.  navy  in  the  discharge  of 
their  official  duties,  nor  to  professional  or  other  nurses  in  the  dis- 
charge of  their  duties  as  nurses,  nor  to  physicians  called  into  this 
State  for  consultation  and  who  are  legally  qualified  to  practise 
in  the  State  where  he  or  she  resides  (ib.,  s.  13). 
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Complaint. — In  charging  any  person  in  an  affidavit,  in- 
formation, or  indictment  with  a  violation  of  this  act  by  prac- 
tising medicine,  surgery,  or  obstetrics  without  a  license,  it  is 
sufficient  to  charge  that  he  or  she  did  upon  a  certain  day  and 
in  a  certain  county  of  the  State  engage  in  the  practice  of  medi- 
cine, he  or  she  not  having  a  license  to  do  so,  without  averring 
any  further  or  more  particular  facts  concerning  the  same  (ib., 
s.  13). 

Offence — Penalty. — Practising  medicine,  surgery,  or  ob- 
stetrics without  complying  With  this  act  is  a  misdemeanor,  pun- 
ishable with  a  fine  of  not  less  than  $100,  nor  more  than  |200, 
or  imprisonment  in  the  county  jail  from  fifty  days  to  one  hun- 
dred and  eighty  days,  or  both  fine  and  imprisonment  for  each 
offence  (i&.,  s.  14). 

Filing  for  record  or  attempting  to  file  for  record  a  certificate 
issued  to  another,  falsely  claiming  himself  to  be  the  person 
named  in  such  certificate  or  falsely  claiming  to  be  the  person 
entitled  to  the  same,  is  a  felony  punishable  by  imprisonment  in 
the  State  prison  from  one  to  five  years  (sec.  15).  Assuming  to 
act  as  a  member  of  the  State  Board  of  Medical  Examiners,  or  sign- 
ing or  subscribing,  or  issuing  or  causing  to  be  issued,  or  sealing 
or  causing  to  be  sealed,  a  certificate  authorizing  any  person  to 
practise  medicine  or  surgery  in  the  State,  except  the  person  so 
acting  and  doing  shall  have  been  appointed  a  member  of  said 
board  as  in  this  act  provided,  is  a  misdemeanor  punishable  by  a 
fine  of  from  $100  to  $500,  or  imprisonment  in  the  county  jail 
from  sixty  to  one  hundred  and  eighty  days,  or  by  both  fine  and 
imprisonment  (ib.,  s.  16). 

Prosecutions. — Any  person  may  institute  proceedings  at 
law  provided  for  in  this  act  (ib.,  s.  14). 

PoEMEE  Peactitionees.  — The  law  provided  for  submission 
for  registration  of  the  diplomas  of  those  practising  medicine,  sur- 
gery, or  obstetrics  in  the  State  on  the  first  Monday  of  May,  1905. 
Persons  who  were  practising  prior  t6  the  passage  of  the  act  of 
March  15,  1899,  and  had  not  complied  with  that  act,  were  re- 
quired to  submit  their  diplomas  to  the  board  on  the  first  Mon- 
day of  May,  1905. 

All  persons  who  had  complied  with  the  act  of  March  15, 
1899,  were  entitled  to  full  registration,  and  the  secretary  was 
required  to  enter  free  of  charge  on  the  record -book  of  the  board 
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the  names  of  all  persons  who  complied  with  the  act  of  March  15, 
1899  (ib.,  8.  17). 

Eecipeocal  Eegisteation. — A  certificate  of  registration  or 
license  issued  by  the  proper  examining  board  of  any  State  which 
agrees  on  reciprocal  registration  with  this  State,  may  be  accepted 
as  evidence  of  qualification  for  reciprocal  registration  in  this 
State,  provided  its  holder  was  at  the  time  of  registration  the 
legal  possessor  of  a  diploma  issued  by  a  medical  college  in  good 
standing  in  this  State,  and  its  date  prior  to  the  passage  of  this 
act  (approved  March  4, 1905,  to  take  effect  May  3,  1905)  (ib.,  s, 
17). 

Pee. — To  be  paid  to  secretary  $25  when  the  diploma  and 
affidavit  is  filed  with  him.  The  fee  is  not  to  be  returned  in  case 
of  failure  to  pass  a  satisfactory  examination.  A  person  receiv-' 
ing  a  license  on  the  ground  of  reciprocity  with  other  States  and 
without  examination,  shall  pay  $25  for  such  license  (i6.,  s.  8). 

From  practitioners  prior  to  the  first  Monday  of  May,  1905, 
registered  under  sec.  17,  $25"  {ib.,  s.  17).  From  those  required 
by  sec.  17  to  submit  diplomas  on  the  first  Monday  of  May,  1905, 
$5  (ib.,  a.  17). 

To  the  county  recorder  the  usual  fee  for  recording  (ib.,  s.  12). 

Optometey. — There  is  a  law  regulating  the  practice  of 
optometry,  or  optical  profession  (1903,  c.  48),  but  it  is  not  with- 
in the  scope  of  this  article.  It  provides  (sec.  4)  that  nothing  in 
the  act  shall  be  construed  as  applying  to  regularly  quahfied 
medical  practitioners. 

New  Hampshiee.' 
Qualification. — No  person  shall  hold  himself  out  to  the 

'  It  is  within  the  power  of  the  leg-  same  profession  under  the  same  cir- 

islature  to  secure  essential  knowledge  cumstances ;    that   a    statute   could 

and  skill  from  practitioners  of  medi-  not  be  constitutional  which  selects 

cine  and  surgery  by  the  enactment  of  particular  individuals  from  a  class  or 

such  reasonable  conditions  as  are  cal-  locality,  and  subjects  them  to  pecul- 

culated  to  exclude  from  practice  those  iar  rules,  or  imposes  upon  them  spe- 

unfltted  therefor.     State  v.  Hinman,  cial    obligations    or    burdens  from 

65  N.  H.,  103  (citing  Hewitt  «.  Char-  which  others  in  the  same  locality  or 

ier,  16  Pick,  353 ;  State  v.  State  Med.  class    are    exempt;    that  the  dental 

Bd.,  33  Minn.,  324;  Eastman  v.  State,  statute  in  question,  which  exempted 

109Ind.,378).     In  this  case,  illustrat.-  from  a  license  fee  all  persons  who 

ing  the  meaning  reasonable  conditions,  had  maintained  their   present  resi- 

it  was  held  that  the  dental  law  was  dence  since  January  1st,  1875,  was  un- 

unconstitutional,    as    operating    un-  constitutional,  because  this  provision 

equally  upon  persons  pursuing  the  was  arbitrary,  and  had  no  reference 
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public  as  a  physician  and  surgeon, '  or  advertise  as  such,  or  use 
the  title  M.D.  or  Dr.  (or  any  title  which  shall  §how  or  tend  to 
show  that  he  is  a  practitioner  of  any  of  the  branches  of  medi- 
cine), unless  registered  and  authorized,  or  licensed  and  regis- 
tered ; '  nor  if  his  authority  to  practise  is  suspended  or  revoked 


to  skill,  learning,  or  fitness ;  that  the 
statute  also  discriminated  against  cit- 
izens of  other  States  because  it  re- 
quired such  citizens,  though  they  had 
maintained  their  residence  in  the  same 
place  in  the  other  State  for  the  same 
time,  to  pay  the  required  license  fee. 
The  law  was  held  unconstitutional 
because  it  imposed  the  license  fee 
upon  certain  persons  and  exempted 
others  of  the  same  class  and  profes- 
sion under  similar  circumstances  and 
conditions.  Cf.  contra  113  Iowa,  466, 
supra,  p.  259,  n.  1;  10  Nev.,  333, 
mpra,  p.  368,  n.  1. 

In  State  v.  Pennover,  65  N.  H., 
118  (1889),  5  L.  R.  A.  ,"709,  the  former 
law  (Gen.  Laws,  c.  133,  ss.  1,  3,  6-8), 
in  effect  January  1st,  1879,  was  held 
uncdnstitutional,  by  reason  of  its  pro- 
vision exempting  from  the  license  fee 
all  persons  who  had  resided  and  prac- 
tised their  profession  at  their  present 
residence  since  January  1st,  1875 ;  on 
the  ground  that,  of  those  physicians 
who  are  declared,  or  found,  qualified 
to  practise,  some  are  and  some  are  not 
subjected  to  the  burden  of  obtaining 
a  license,  the  test  being  not  merit, 
but  unchanged  residence,,  and  that 
this  was  an  arbitrary  discrimination, 
without  regard  to  competency  or 
material  difference  in  situation.  The 
court  said:  "If  any  inequality  were 
permissible,  the  discrimination  might 
be  made  prohibitory  and  a  monopoly 
of  the  business  given  to  physicians 
who  have  resided  In  a  town  or  city 
for  a  specified  time. " 

In  Hart  v.  Folsom,  70  N.  H.,  313, 
the  court  did  not  consider  the  consti- 
tutionality of  the  Act  of  1899,  because 
the  plaintiff  had  attempted  to  avail 
himself  of  Its  provisions  by  manda- 
mus, and  was  therefore  not  in  a  posi- 
tion to  question  its  validity. 

In  Challls  v.  Lake,  71  S.  H.,  90,  the 
court  again  declined  to  consider  the 
constitutionality  of  the  present  law 
on  the  ground  that  It  was  Immaterial 
m  that  case. 
24 


'A  practitioner  of  medicine  and- 
surgery  Is  a  physician  and  surgeon 
who  habitually  holds  himself  out  for 
the  practice  of  the  profession.  Hart 
V.  Folsom,  70  N.  H. ,  313,  citing  State 
V.  Bryan,  98  N.  C,  644 

The  purpose  of  the  act  was  to  pre- 
vent Ignorant  persons  from  adminis- 
tering drugs  and  trifling  with  the 
public  health.  Hart  v.  Folsom,  70 
N.  H.,  313. 

The  evident  purpose  of  the  statute 
was  to  prevent  Incompetent  persons 
from  practising  medicine  and  Impos- 
ing upon  the  credulity  of  their  unsus- 
pecting patients.  Challls  v.  Lake, 
71  N.  H.,  90. 

It  is  within  the  legitimate  range 
of  cross-examination  of  a  physician 
testifying  as  an  expert  to  show  that 
he  has  not  a  license,  obtained  after  an 
examination  as  to  his  medical  knowl- 
edge ;  the  fact.  If  unexplained,  would 
afford  ground  for  the  argument  that 
his  testimony  as  to  his  qualifications 
was  entitled  to  little  weight.  Challls 
V.  Lake,  71  N.  H.,  90. 

On  the  value  of  the  testimony  of 
an  expert  witness  who  has  not  ob- 
tained a  license  under  the  law,  and 
that  In  such  a  case  the  question 
whether  the  law  is  unconstitutional 
or  not,  is  immaterial.  See  Challls  v. 
Lake,  71  N.  H.,  90. 

'Under  General  Laws,  c.  183,  s.  3 
(which  preceded  the  present  Act  of 
1897),  It  was  held  that  two  classes  of 
persons  were  mentioned  to  whom  a 
license  might  be  issued:  those  who 
have  and  those  who  have  not  received 
a  diploma  from  a  medical  school  au- 
thorized to  confer  degrees;  to  the 
former  class  without  examination,  to 
the  latter  upon  examination;  that  au- 
thority to  examine  and  license,  under 
the  statute,  meant  authority  to  li- 
cense, when  upon  examination  of  the 
candidate  as  to  his  medical  education, 
skill,  and  experience,  the  censors 
should  be  satisfied  that  he  possessed 
the  necessary  qualifications  for  the 
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by  the  regent  of  a  State  board '  (Act  1897,  c.  63,  sec.  1,  Chase's 
Pub.  Stats.,  N.^H.,  1901,  p.  426).  (See  Appendix,  p.  696.) 

BoAED  OF  Medical  Examinees. — The  governor  and  coun- 
cil appoint  three  separate  State  boards  of  medical  examiners,  of 
five  members  each ;  one  representing  the  New  Hampshire  Medi- 
cal Society,  one  the  ITew  Hampshire  Homoeopathic  Medical  Soci- 
ety, one  the  l^ew  Hampshire  Eclectic  Society.  The  selections  of 
members  are  from  nominations  by  the  respective  societies ;  the 
respective  nominees  must  furnish  to  the  governor  and  council 
satisfactory  proof  that  they  have  received  the  degree  of  doctor  of 
medicine  from  some  registered  medical  school,  and  have  legally 
practised  medicine  in  the  State  at  least  five  years  (ib.,  s.  2). 
The  superintendent  of  public  instruction  is  regent  of  the  boards 
(i6.,  s.  4).  At  any  meeting  a  majority  constitutes  a  quorum, 
but  questions  prepared  by  the  boards  may  be  grouped  and  edited, 
or  answer  papers  of  candidates  may  be  examined  and  marked  by 
committees  authorized  by  the  boards  (ib.,  s.  6). 


occupation  of  a  medical  practitioner; 
but  when  the  candidate  had  received 
a  diploma  from  a  medical  school  he 
had  only  to  satisfy  the  board  that  it 
was  conferred  by  a  school  authorized 
to  confer  degrees  in  medicine  and 
surgery,  and  that  it  was  conferred 
after  he  had  pursued  the  prescribed 
course  of  study,  and  upon  due  ex- 
amination by  the  authorities  of  the 
school ;  that  the  statute  made  such  a 
diploma  conclusive  evidence  to  the 
censors  that  he  possessed  the  requisite 
medical  qualifications  to  practise  med- 
icine, surgery,  and  midwifery,  and 
hence  the  provision  that  he  should 
receive  a  license  without  examina- 
tion, i.e.,  as  to  his  medical  qualifica- 
tions; that  the  license  is  in  effect  a 
certificate  that  the  holder  possesses 
the  necessary  medical  and  other  qual- 
ifications ;  that  the  license  might  be 
revoked  when  it  was  improperly  ob- 
tained, or  when  the  holder  had,  by 
conviction  for  crime,  or  from  any 
other  cause,  ceased  to  be  worthy  of 
public  confidence ;  that  character,  no 
less  than  medical  education,  skill,  and 
experience,  was  within  the  meaning 
of  the  statute  a  qualification  for 
a  competent  physician  or  surgeon, 
and  that  one  who  does  not  possess 
the  requisite  qualifications  cannot  be 


worthy  of  public  confidence  (citing 
Barrows  v.  Mass.  Med.  Soc,  13  Gush 
402,  409;  Rex  v.  Dr.  Askew,  etc.,  4 
Burr,  3,186,  2,189;  Com.  «.  Philan- 
thropic Soc,  5  Burr.  486).  But  that 
a  license  once  granted  could  not  be 
revoked  except  upon  due  notice  and 
hearing,  and  an  opportunity  to  meet 
charges  and  evidence;  and  for  the 
same  reasons  an  applicant  for  a  li- 
cense who  possessed  the  requisite 
medical  qualications  should  not  be 
denied  a  license  without  a  hearing  on 
the  question  whether  he  was  in  other 
respects  worthy  of  public  confidence; 
that  the  statute  did  not  authorize  the 
exclusion  of  the  applicant  for  a  li- 
cense, from  the  rights  of  a  licensed 
physician,  without  trial;  that  an  ex- 
amination to  ascertain  his  medical  and 
surgical  knowledge  and  skill  was  ren- 
dered unnecessary  by  his  diploma, 
the  board  being  satisfied  that  he  ob- 
tained his  diploma  after  pursuing  the 
prescribed  course  of  study  and  upon 
due  examination ;  but  the  statute  did 
not  require  the  issue  of  a  license 
which  should  be  immediately  revoked 
for  -want  of  other  qualifications  than 
medical  and  surgical  knowledge  and 
skill.  Gage  v.  Censors,  63  N.  H.,  W 
(1884). 
'  See  n.  3,  p.  369. 
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Examinations.  ' — The  regent  admits  to  examination  a  candi- 
'  date  who  pays  $10  and  submits  satisfactory  evidence,  verified  by 
oath  if  required,  that  he  is  (i. )  more  than  twenty-one  years  old, 
(ii. )  of  good  moral  character, '  (iii. )  a  graduate  from  a  regis- 
tered college,  or  has  satisfactorily  completed  a  full  course  in  a 
registered  academy  or  high  school,  or  a  preliminary  education 
considered  and  accepted  by  the  regent  as  fully  equivalent;  (iv. ) 
has  studied  medicine  not  less  than  four  full  school  years  of  at 
least  nine  months  each,  including'four  satisfactory  courses  of  at 
least  six  months  each,  in  four  different  calendar  years,  in  a  med- 
ical college  registered  as  maintaining  at  the  time  a  satisfactory 
standard ;  the  regent  shall  accept  as  equivalent  for  any  part  of 
the  third  and  fourth  requirements,  evidence  of  five  or  more 
years'  reputable  practice,  provided  such  substitution  be  specified 
in  the  license,  and  as  the  equivalent  of  the  first  year  of  the 
fourth  requirement,  evidence  of  graduation  from  a  registered 
college  course ;  providing  that  such  college  course  shall  have  in- 
cluded not  less  than  the  minimum  requirements  for  such  admis- 
sion to  the  second  year  of  a  medical  school  registered  as  main- 
taining at  the  time  a  satisfactory  standard ;  (v. )  has  received  the 
degree  of  bachelor  or  doctor  of  medicine  from  some  registered 
medical  school,  or  a  diploma  or  license  conferring  full  right  to 
practise  medicine  in  some  foreign  country.  Students  who  ma- 
triculated in  a  New  Hampshire  medical  school  before  January  1st,, 
1898,  on  the  prescribed  study  of  medicine,  are  exempt  from  this 
preliminary  ediication  requirement  {ib.,  s.  7,  as  amd.  Act  1903, 
c.  115,  s.  1).  Each  board  submits  to  the  regent,  as  required,  lists 
of  suitable  questions  for  thorough  examinations  in  anatomy,  phys- 
iology and  hygiene,  chemistry,  surgery,  obstetrics,  pathology  and 
diagnosis,  and  therapeutics,  including  practice  and  materia  med- 
ica ;  all  questions  submitted  to  any  candidate  shall  be  chosen  from 
those  prepared  by  the  board  selected  by  that  candidate,  and  shall 
be  in  harmony  with  the  tenets  of  that  school  as  determined  by  its 
State  board  of  medical  examiners  {ib.,  s.  8).  Examinations  shall . 
be  given  at  Concord  at  least  twice  annually,  exclusively  in  writ- 
ing and  In  English.  Each  examination  shall  be  conducted  by 
the  regent  or  a  competent  examiner  appointed  by  him,  who  shall 
not  be  one  of  the  medical  examiners ;  the  question  and  answer 
papers  shall  be  delivered  by  the  regent  or  examiner  in  charge  to 
'  See  n.  3,  p.  369. 
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the  board  selected  by  each  candidate,  or  its  authorized  commit 
tee,  and  such  board,  without  unnecessary  delay,  shall  examine 
and  mark  the  answers  and  transmit  to  the  regent  a  report  stating 
the  standing  of  each  candidate  in  each  branch,  his  general  aver- 
age, and  whether  the  board  recommends  that  a  license  be  granted. 
Such  report  shall  include  the  questions  and  answers,  and  shall  be 
filed  in  the  public  records  of  the  regent.  A  candidate  failing  on 
the  first  examination  may,  after  not  less  than  six  months'  further 
study,  have  a  second  examination  without  fee ;  if  the  failure  is 
from  illness  or  other  cause  satisfactory  to  the  boards,  they  may 
waive  the  required  six  months'  study  {ib.,  s.  9). 

License.  ' — On  receiving  a  report  that  an  applicant  has  passed 
and  is  recommended  for  license,  the  regent  shall  issue  to  him  a 
license  to  practise  medicine. ''  Applicants  examined  and  licensed 
by  other  State  examining  boards  registered  by  the  regent  as 
maintaining  standards  not  lower  than  those  provided  by  this 
chapter,  and  applicants  who  matriculated  in  a  New  Hampshire 
inedical  school  before  January  1st,  1898,  and  who  received  the 
degree  M.D.  January  1st,  1903,  may  without  further  examina- 
tion, on  payment  of  $5  to  the  regent  and  on  submitting  such  evi- 
dence as  may  be  required,  receive  an  indorsement  of  their  licenses 
or  diplomas,  conferring  all  rights  and  privileges  of  a  regent  license 
issued  after  examination.  Licenses  before  they  are  issued  are 
numbered  and  recorded  in  a  book  kept  in  the  regent's  office,  and 
the  number  noted  in  the  license ;  the  record  is  open  to  public 
inspection,  and  in  all  legal  proceedings  shall  have  the  same  weight 
as  evidence,  as  a  record  of  conveyance  of  land  (Jb.,  s.  10). 

Exceptions. — This  chapter  does  not   affect   commissioned 

'  See  n.  2,  p.  369.  medical  aud  surgical  knowledge  and 

^  Under  the  former  law  it  was  held  skill.     Gage  v.  Censors,  63  N.  H.,  93. 
that  a  license  may  be  refused,  if  on  On  application  for  a  mandamus  to 

other  grounds  than  want  of  knowl-  compel  the  issue  of  a  license,  where 

edge  or  skill,  the  applicant,  upon  due  it  appeared  *hat  the  board  had  not 

notice  and  hearing,  is  fairly  proved  given  the  applicant  a  hearing  to  which 

to  be  unworthy  of  public  confidence,  he  was  entitled,  the  court,  in  Gages, 

where,  after  such  notice  and  hearing.  Censors,  63  N.  H.,  92  (1884),  directed 

the  same  license  might  be  revoked  on  that  the  board  give  him  a  hearing,  at 

the  same  ground.     Gage  «.  Censors,  which  it  might  be  proved  before  the 

«3  N.  H.,  92.  board   whether  or  not  he  was  un- 

An  applicant  for  a  license  is  entitled  worthy  of  public  confidence,  and  sus- 

to  a  hearing  before  the  board  before  pended  further  proceedings  in  the 

a  license  is  -refused  on  the  ground  mandamus  case,  to  await  the  result 

that  he  is  unworthy  of  public  confi-  of  a  speedy  trial  of  this  fact  before 

dence,  if,  in  conformity  with  the  law,  the  board.    See  note  2,  p.  374. 
he  produces  conclusive  evidence  of  his 
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medical  officers  serving  in  the  United  States  army,  navy,  or  ma- 
rine hospital  service  while  so  commissioned,  or  any  one  while 
actually  serving  on  the  resident  medical  staff  of  any  legally  in- 
corporated hospital,  or  any  legally  registered  dentist  exclusively 
engaged  in  practising  dentistry ;  or  any  manufacturer  of- artifi- 
cial eyes,  limbs,  or  orthopedic  instruments  or  trusses,  in  fitting 
such  instruments  on  persons  in  need  thereof;  or  any  lawfully 
qualified  physician  in  other  States  or  countries  meeting  legally 
registered  physicians  in  this  State  in  consultation ;  or  any  physi- 
ciaa  residing  on  a  border  of  a  neighboring  State  and  duly  au- 
thorized under  the  laws  thereof  to  practise  medicine  therein, 
whose  practice  extends  into  this  State,  and  who  does  not  open  an 
office  or  appoint  a  place  to  meet  patients  or  receive  calls  within 
the  State,  or  to  the  regular  or  family  physicians  of  persons  not 
residents  of  this  State,  when  called  to  attend  them  during  a  tem- 
porary stay  in  the  State ' ;  nor  shall  it  apply  to  clairvoyants  or  to 
persons  practising  hypnotism,  magnetic  healing,  mind  cure,  mas- 
sage, Christian  science  so  called,  or  any  other  method  of  healing, 
if  no  drugs  are  employed  or  surgical  operations  perf  ornied ;  pro- 
vided such  persons  do  not  violate  any  of  the  provisions  of  this 
act  in  relation  to  the  use  of  M.D.  or  the  title  of  doctor  or  phy- 
sician («&.,  s.  11,  as  amd.  1903,  c.  1). 

Offence — Penal,ty. — Any  person,  not  lawfully  authorized 
and  registered,  who  holds  himself  out  to  the  public  as  a  physi- 
cian and  surgeon,  or  advertises  as  such,  within  the  State,  with- 
out lawful  registration  or  in  violation  of  any  provision  of  this 
chapter ;  and  any  person  who  shall  buy,  sell,  or  fraudulently  ob- 
tain any  medical  diploma,  license,  record,  or  registration,  or  who 
shall  aid  or  abet  the  same,  or  who  shall  practise  medicine  under 
cover  of  any  medical  diploma,  license,  record,  or  registration 
illegally  obtained,  or  signed  or  Issued  unlawfully  or  under  fraud- 
ulent representations  or  mistake  of  fact  in  a  material  regard ;  and 
any  person  who  shall  append  the  letters  M.D.  to  his  or  her  name ; 
or  shall  assume  or  advertise  the  title  of  doctor  (or  any  title 
which  shall  show  or  tend  to  show  that  the  person  assuming  or 
advertising  the  same  is  a  practitioner  of  any  of  the  branches  of 
medicine)  in  such  a  manner  as  to  convey  the  impression  that 

'  The  following  words :  "  Or  to  the  in  the  care  of  his  guests  or  employ- 
hotel  physician  regularly  employed  ees  "  were  stricken  out  by  Act  1903, 
by  the  landlord  of  a  summer  hotel      c.  1. 
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ihe  or  she  is  a  legal  practitioner  of  medicine  or  of  any  of  its 
branches,  without  having  legally  received  the  medical  degree  or 
without  having  received  a  license  which  constituted  at  the  time 
an  authority  to  practise  medicine  under  the  laws  of  this  State 
then  in  force,  shall  be  guilty  of  a  misdemeanor  and  shall  be  pun- 
ishable with  a  tine  of  not  more  than  $100  or  imprisonment  for 
three  months  for  the  first  offence ;  and  for  any  subsequent 
offence,  a  fine  of  not  more  than  $250,  or  imprisonment  for 
not  less  than  six  months,  or  both  fine  and  imprisonment  {ib., 
s.  12). 

PORMEK  Practitionees. — Every  practitioner  of  medicine 
and  surgery  in  the  State  prior  to  the  passage  of  the  act  [March 
16th,  1897]  shall  be,  on  satisfactory  proof  to  the  regent  and  pay- 
ment of  $1,  entitled  to  registration  ' ;  and  the  regent  shall  issue  a 
certificate  signed  by  himself  and  the  chairman  and  secretary  of 
such  board  of  medical  examiners  as  the  applicant  may  elect, 
which  shall  state  the  facts  and  the  cause  of  said  registration,  and 
shall  entitle  the  said  person  to  practise  medicine  legally  in  the 
State  (ib.,  s.  13).'' 

Pees.— To  regent,  on  examination,  $10  (ib.,  s.  7). 

^  See  D.  3,  p.  369.  son,  the  applicant  Is  unable  to  furnish 

^  Only  those  physicians  and   sur-  such  certificate  as  the  regent  may  re- 

geons  who  were  in  practice  in  this  quire,  the  fact  does  not  conclusively 

State  when  the  act  was  passed  are  show  that  the  applicant  does  not  pos- 

«ntitled  to  registration  under  sec.  13.  sess  the  necessary  qualifications.   The 

Hart  V.  Poisons,  70  N.  H.,  213  (1899).  regent  should  consider  all  competent 

The   fact   that   an  applicant  is  a  evidence  offered,  and,  if  satisfied  that 

physician  and  surgeon  in  practice  at  the  applicant  comes  within  the  provi- 

the  time  [i.e.,  of  the  passage  of  the  sions  of  sec.  13,  should  issue  to  him 

act]  seems  to  have  been  deemed  by  a  license.     Hart  o.  Folsom,  70  N.  H., 

the  legislature  as  sufficient  evidence  213. 

that  he  had  pursued  the    requisite  In  Hart  v.  Folsom,  70  N.  H.,  313, 

course  of  training  and  possessed  a  where  it  appeared  that  the  regent  had 

reasonable  degree  of  skill  in  the  pro-  prescribed  the  kind  of  evidence  which 

iession.     Hart  v.  Folsom,  70  N.  H.,  he  would  consider  (under  sec.  13), 

213.  the  court  held  that  he  should  consid- 

It  is  the  duty  of  the  regent  to  is-  er  all  competent  evidence  oflered, 
.sue  a  license  to  each  applicant  who  should  give  the  applicant  a  hearing, 
comes  within  the  provisions  of  the  and  admit  all  competent  evidence 
act.  Whenever  application  is  made  bearing  upon  the  questions  at  issue; 
under  sec.  13,  the  regent  must  deter-  and  if  the  evidence  submitted  amounts 
mine  (1)  whether  the  applicant  is  a  to  satisfactory  proof  that  theapplicant 
physician  and  surgeon,  and  (3)  wheth-  was  a  physician  and  surgeon  in  prac- 
er  he  was  engaged  in  practice  when  tice  in  this  State  at  the  time  of  the 
the  act  was  passed.  In  performing  passage  of  the  act,  he  should  be  regis- 
this  duty  he  acts  in  a  judicial  capac-  tered  and  a  certificate  issued  to  him; 
ity,  and  is  bound  to  receive  and  con-  if  not,  his  application  should  be  de- 
aider  all  evidence  that  legally  bears  nied. 
upon  the  questions.     If,  for  any  rea- 
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To  regent,  from  applicants  under  section  10,  $5  (ib.,  s.  10). 
To  regent,  from  applicants  under  section  13,  $1  (i6.,  s.  13). 

New  Jeesey." 

State  Board  of  Medical  Examiners.  — The  State  board  of 
medical  examiners,  appointed  by  the  governor  with  the  advice 
and  consent  of  the  Senate,  consists  of  nine  members,  persons  of 
recognized  professional  ability  and  honor,  five  of  the  old  school, 
three  of  the  homoeopathic,  and  one  of  the  eclectic  (Act  1894,  c. 
306,  s.  1). 

The  board  must  hold  meetings  for  examinations  at  the  capi- 
tol  building  on  the  third  Tuesday  of  June  and  October  of  each 
year  and  at  such  other  times  and  places  as  they  deem  expedient ; 
they  shall  keep  a  register  of  all  applicants  for  a  license  to  practise 
medicine  aud  surgery,  showing  the  name,  age,  nativity,  and  last 
and  intended  place  of  residence  of  each  candidate,  the  time  he  or 
she  has  spent  in  a  competent  academic  education,  as  hereinafter 
provided,  and  in  medical  study  in  or  out  of  medical  school,  the 
names  and  location  of  all  medical  schools  or  examining  and 
licensing  boards  which  have  granted  said  applicant  any  degree 
or  certificate  of  attendance  upon  lectures  upon  medicine  and 
surgery  or  State  examinations,  and  whether  the  applicant  was 
examined,  rejected,  or  licensed  under  this  act,  and  it  shall  be 

'In  State  ii.  Chapman,   69  N.  J.  State,    109   Ind.,  278;    Hedderich  v. 

haw,  464  (1903),  it  was  held  that  a  State,  51  Am.  Rep.,  768;  Sheldon  v. 

similar  law  regulating  dentristry  did  Clark,  1- Johns.  (N.  Y.),  513;  Gosnell 

not  impair  vested  rights  of  a  dentist  v.  State,  52  Ark.,  228; 

practising  at  the  time  of  its  enact-  On  the  Act  of  1830,  January  29th 


ment,  nor  was  it  an  ex  post  facto  law 
citing  Dent  v.  W.  Va.,  129  U.  S.,  114 
State  V.  Creditor,  21  Am.  St.  R.,  306 
Ilockett   D.    State,    105    Ind.,    250 


regulating  the  practice  of  physic  and 
'surgery,  and  incorporating  the  Med- 
ical Society  of  New  Jersey,  and  the 
Act  of  1864,  March  14th,  reorganizing 


Hawker  «>.  State,  170  U.  S.,  189,  and  said  society,  see  Hill  v.  Morrison,  46 

.22  Am.  &  Eng.  Enc.  Law  (2d  ed.),  K  J.  L.,  488. 

781,  782.     It  also  holds  that  a  profes-  Between  1866  and  1876  no  diploma 

sioa  is  property  and  can  not  be  taken  or  authority  to  practise  medicine  was 

away  without  compensation,  but  that  required   in  New  Jersey.     Haase  v. 

the  dentistry  law  in   question   was  State,  53  N.  J.  L.,  34. 

simply  a  regulation  controlling  the  On  criminal  libel  in  alleging  that 

oouditipns   under  which  the  profes-  a  person  had  registered  as  a  physi- 

sion  may  be  enjoyed  or  pursued,  and  cian  on  a  forged  diploma,  where  no 

it  is  within  the  power  of  the  State  to  diploma  or  authority  to  practise  med- 

place  reasonable  regulations  upon  the  icine  is  required  by  law,  see  Haase  v. 

business  or  calling  of  any   person.  State,  53  N.  J.  L.,  34.     See  note  in 

Citing  States.  State  Medical  Bxamin-  the  text,  at  foot  of  New  Jersey,  re- 

ing  Board,  32  Minn.,  824;  Hewitt  ®.  specting  former  laws. 
Charier,  16  Pick,  353;    Eastman  i>. 
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prima  facie  evidence  of  all  matters  contained  therein  (ib.,  s,  3, 
as  amd.  Act  1903,  c.  228,  s.  l).(See  Appendix,  ]>.  696.) 

Qualification.  '—All  persons  commencing '  the  practice  of 
medicine  or  surgery  in  any  of  its  branches  must  apply  to  the 
board  for  a  license  (ib. ,  s.  4,  as  amd.  Act  1903,  c.  228,  s.  2). 

Examinations.  — Applicants  for  examination  must  present  to 
the  secretary  of  the  board,  at  least  ten  days  before  the  com 
mencement  of  the  examination  at  which  he  or  she  is  to  be  ex- 
amined, a  written  applicatien  on  a  form  or  forms  provided  by 
the  board,  with  satisfactory  proof  that  the  applicant  is  more 
than  twenty-one  years  old,  is  of  good  moral  character,  has  ob- 
tained at  least  a  certificate  or  diploma  ^  issued  after  four  years  of 
study,  either  in  a  normal,  manual  training  or  high  school  of  the 
first  grade  in  this  State,  or  in  a  legally  constituted  academy, 
seminary  or  institute  of  equal  grade,  or  a  student's  certificate  of 
examination  for  admission  to  the  freshman  class  of  a  reputable 
literary  college,'  or  has  received  an  academic  education  con- 
sidered and  accepted  by  the  State  superintendent  of  public  in- 
struction as  fully  equivalent,  and  has  either  received  a  diploma 
conferring  the  degree  of  doctor  of  medicine  from  some  legally 
incorporated  medical  college  (which  in  the  opinion  of  the  board 
was  in  good  standing  at  the  time  of  issuing  said  diploma)  in  the 
United  States,  or  a  diploma  or  license  conferring  the  full  right 
to  practise  all  the  branches  of  medicine  and  surgery  in  some 
foreign  country,  and  has  also  studied  medicine  not  less  than 
four  school  years  of  at  least  nine  months  each,  including  four 
satisfactory  courses  of  lectures  of  at  least  seven  months  each  in 

'  See  note  in  text  at  foot  of  New  gessner  v.  Board  of  Health,  24  Vr., 

Jersey  Laws.                                       *  694.    Seep.  383,  Graduate  Notbes. 

'  The  period    of    nine   months  al-  *  Where  a  valid  ordinance  required 

lowed  to  dentists  already  in  practice  presentation  of   a  certificate  or  di- 

to  comply   with  the  dental  law  of  ploma  from  a  reputable  school  or  col- 

1890  was  reasonable.     State  v.  Chap-  lege,  it  was  held  that,  in  the  absence 

man,  69  N.  J.  Law,  464,  citing  Bat-  of  other  express  provision,  the  body 

ties  V.  Board  of  Dentistry  (R.  I.),  17  which  was  to  act  on  the  certificate  or 

Atl.  R.,  181.  diploma  had  the  right  to  determine 

^  That  a  training  school  for  nurses  whether  the  school  or  college  whose 

will  not  be  compelled  by  mandamus  diploma  was  presented  was  reputable, 

to  issue  a  diploma  to  a  student  who  and  that  with  the  duty  of  decision 

has    passed  the  required   period  of  goes  the. right  and  duty  of  inquiry 

study,  when  in  the  judgment  of  the  and  investigation;    after  the  deter- 

proper  authorities  of  the  school  after  minalion  a  court  cannot  review  it  in 

fair  investigation    she  has  not  with  an  application  for  a  writ  of  manda- 

credit  completed  such  a  course — see  mus.      Kirchgessner    ».    Board  of 

Niles  V.  Orange  Training  School,  63  Health,  53  N.  J.  L.,  594. 
N.  J.  L.,  528  (34  Vr.),  citing  Kirch- 
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four  different  calendar  years  in  some  legally  incorporated  Ameri- 
can or  foreign  medical  college  or  colleges  prior  to  the  granting 
of  said  diploma  or  foreign  license;  provided  that  candidates 
for  license  who  graduated  prior  to  July  4,  1903,  and  have  been 
in  continuous  and  reputable  practice  for  at  least  five  years  since 
graduation,  may  be  admitted  to  the  examinations  of  this  board 
upon  certified  and  satisfactory  evidence  of  moral  character  and 
of  three  courses  of  medical  lectures  in  different  calendar  years,  \ 
and  of  a  competent  academic  education  according  to  the  standard 
of  that  time,  as  determined  in  the  case  of  non-graduates  of  aca- 
demic institutions  by  the  State  superintendent  of  public  instruc- 
tion, provided,  however,  that  such  substitution  and  exemption 
be  specified  in  the  license ;  provided,  further,  that  candidates  for 
license  who  graduated  prior  to  July  4th,  1894,  and  have  been  in 
continuous  and  reputable  practice  since  graduation,  may  be  ad- 
mitted to  the  examinations  of  this  board  upon  certified  and 
satisfactory  evidence  of  moral  character,  and  of  two  courses  of 
medical  lectures  in  different  calendar  years,  and  of  a  competent 
academic  education  according  to  the  standard  of  that  time  as  de- 
termined in  the  case  of  non-graduates  of  academic  institutions 
by  the  State  superintendent  of  public  instruction ;  and  provided, 
further,  that  such  substitution  and  exemption  be  specified  in 
the  license ;  and  if  said  application  is  approved,  and  the  appli- 
cant shall  have  deposited  |25  with  the  treasurer  of  the  board 
as  an  examination  fee,  and  said  applicant  may  in  case  of  failure 
to  pass  the  examination  be  re-examined  at  any  regular  examina- 
tion within  one"  year  without  the  payment  of  an  additional  fee, 
the  applicant  shall  sign  his  or  her  name  opposite  a  number 
in  a  book  kept  for  that  purpose  by  the  secretary,  and  shall  mark 
his  or  her  examination  paper  with  said  number,  and  shall  be 
known  to  the  members  of  the  board  only  by  said  number  until 
his  or  her  papers  have  been  examined  and.  marked.  Applicants 
examined  and  licensed  by  or  who  are  or  have'  been  members  of 
State  examining  and  licensing  boards  of  other  States,  upon  the 
payment  of  $50  to  the  treasurer  of  the  board  and  the  filing  with 
the  secretary  of  the  board  of  a  copy  of  his  or  her  license  or  cer- 
tificate, certified  by  the  affidavit  of  the  president  and  secretary 
of  such  board,  showing  also  that  the  standard  of  requirements  of 
said  board  at  the  time  of  [sic .']  said  license  or  certificate  was 
issued  was  substantially  the  same  as  that  required  by  said  board, 
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and  of  his  or  her  affidavit  as  to  the  personality  thereof,  may  be 
granted  a  license  by  said  board  without  further  examination  {ib., 
s.  4,  as  amd.  Act  1903,  c.  228,  s.  2).' 

All  examinations  shall  be  both  scientific  and  practical,  and 
of  sufficient  severity  to  test  the  candidate's  fitness  to  practise 
medicine  and  surgery  (ib.,  s.  5). 

All  examinations  shall  be  written  in  English ;  the  questions 
and  answers,  except  in  materia  medica  and  therapeutics,  must  be 
such  as  can  be  answered  in  common  by  all  schools  of  practice, 
and  if  the  applicant  intends  to  practise  homceopathy  or  eclecti- 
cism, the  member  or  members  of  the  said  boarji  of  those  schools 
respectively  shall  examine  the  said  applicant  in  the  materia  med- 
ica and  therapeutics  of  the  school  in  which  the  applicant  intends 
to  practise. 

Applicants  are  examined  in  materia  medica  and  therapeutics, 
obstetrics  and  gynsecology,  practice  of  medicine,  including  dis- 
eases of  the  skin,  nose,  and  throat,  surgery,  including  surgical 
anatomy,  and  diseases  of  the  eye,  ear,  and  genito-urinary  organs, 
anatomy,  physiology,  chemistry,  histology,  pathology,  bacteriol- 
ogy, hygiene,  medical  j  urisprudence,  and  such  other  branches  as 
the  board  may  decide.  If  the  examination  is  satisfactory,  the 
board  shall  issue  a  license  entitling  the  applicant  to  practise  medi- 
cine and  surgery. 

The  votes  of  all  examiners  shall  be  by  yes  or  no  and  written 
with  their  signatures  upon  the  backs  of  the  examination  papers 
of  each  candidate ;  said  application  and  examination  papers  shall 
be  deposited  in  the  State  library  in  the  capitol  building,  and  shall 
be  prima  fade  evidence  of  all  matters  therein  contained  (J6.,  s.  5). 

Eefusal,  Eevocation. — The  board  may  refuse "  or  revoke  a 
license  for  chronic  and  persistent  inebriety,  the  practice  of  crim- 
inal abortion,  conviction  of  crime  involving  moral  turpitude,  or 
for  publicly  advertising  special  ability  to  treat  or  cure  chronic 
and  incurable  diseases,  or  where  any  person  shall  present  to  the 
board  any  diploma,  license,  or  certificate  that  shall  have  been 
illegally  obtained  or  that  shall  have  been  signed  or  issued  un- 
lawfully or  under  fraudulent  representations  (ib.,  s.  6). 

'Sec.  4  as  amended  1903  is  very  the  relator  makes  it  clear  that  the  duty 
much  involved  in  its  form,  as  will  be  of  the  board  is  clear  and  imperative, 
noted  in  any  effort  to  read  it.  Its  and  its  exercise  without  choice  or 
meaning,  however,  seems  obvious.  discretion.     Kii-chgessner  v.  Board  of 

2  Mandamus  cannot  be  awarded  to      Health,  53  N.  J.  L.,  594. 
compel  permission  to  register  unless 
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In  complaints  for  violating  this  section,  the  accused  shall  be 
furnished  with  a  copy  of  the  complaint  and  given  a  hearing  be- 
fore the  said  board  in  person  or  by  attorney ;  any  person,  after 
such  refusal  or  revocation,  who  shall  attempt  or  continue  the 
practice  of  medicine,  shall  be  subject  to  the  penalties  hereinafter 
prescribed  (ib.,  s.  6). 

Filing.— A  person  receiving  a  license  must  file  it,  or  a  certi- 
fied copy  thereof,  with  the  clerk  of  the  county  in  which  he  or 
she  resides,  who  shall  file  the  said  certificate  or  copy  thereof,  and 
enter  a  memorandum  thereof,  giving  the  date  of  the  license  and 
the  name  of  the  licensee,  in  a  book  provided  for  the  purpose ;  and 
in  case  of  removal  into  another  county  he  or  she  must  procure 
from  the  said  clerk  a  certified  copy  of  such  registration,  and  file 
it  with  the  clerk  in  the  county  to  which  he  shall  remove,  who 
shall  similarly  file  and  enter  it  with  like  effect  (ib.,  s.  7). 

Definition. — Any  person  is  regarded  as  practising  medicine 
or  surgery  who  shall  use  the  words  or  letters  "Dr.,"  '  "Doctor," 
"Professor,"  "M.D.,"  or  "M.B."  in  connection  with  his  or  her 
name,  or  any  other  title  intending  to  imply  or  designate  him  or 
her  as  a  practitioner  of  medicine  or  surgery  in  any  of  its 
branches,  and  who  in  connection  with  such  title  or  titles  or  with- 
out the  use  of  such  titles  shall  prescribe ''  for  the  use  of  any  per- 
son or  persons  any  drug  or  medicine  or  other  agency  or  appli- 
cation "  for  the  treatment,  cure,  or  relief  of  any  bodily  injury, 
infirmity,  or  disease  {ib.,  s.  8).  The  use  of  any  one  of  the 
afore-mentioned  titles  or  the  exposure  of  a  sign,  circular,  adver- 

'  A  card  bearing  the  name  "  Dr.  Al-  law  should  be  such  as  will  confine  it 

liert  Mayer,"  given  to  a  witness,  with  to  the  class  in  which  its  special  asso- 

•  abottleof  medicine,  by  Albert  Mayer,  ciates(«i.«.,  drug,  medicine)  stand.    As 

a  pharmacist,  was  under  the  act  p9'iTOa  a  phrase  employed  to  create  and  de- 

Jacie  evidence  that  the  defendant  was  fine  offences  unknown  to  the  common 

practising   medicine    at    the     time.  law,  it  must  be  strictly  construed. 

Mayer  v.  State,  64  N.  J.  L.,  333  (35  The  legislature  by  drug  or  medicine 

Vr. )  (Ct.  of  Err.  and  App. ).  plainly  contemplated  the  use  of  some- 

''  The  word  "  prescription  "  has  long  thing  otlier  than  the  natural  faculties 

since  passed  from  its  general  and  ety-  of  the  actor,  some  extraneous  sub- 

raological  meaning  to  a  concrete  and  stance ;  and  a  similar  restriction  must 

substantive  use — not  even  participial  attach    to   "  agency  "  and   "  applica- 

— standing  not  for  the  act,  but  for  the  tion,"  and  they  must  likewise  be  held 

thing,  to  wit,  a  written  medical  rec-  to  import  only  some  extraneous  sub- 

ipe.    Mayer  v.  State,  63  N.  J.  L.,  35  stance  (citing  State  v.  L'efEring,   61 

(34  Vr.)  (N.  J.  Supr.  Ct.).  OhioSt.,  39;46  L.  R.  A.,  834).    There- 

'  The  phrase  "  other  agency  or  ap-  fore  an  osteopath  who  merely  manip- 

plioation  "  In  its  general  sense  would  ulated   his  patients  with  his  hands 

undoubtedly  include  the  use  of  the  was  improperly  convicted.     State  ■». 

hands;  but  under  the  maxim  " mosci-  Herring,  56  Atl.  R.,  670  (1904)  (Su 

tur  a  sociis,"  its  interpretation  in  this  preme  Ct.  of  N.  J.)  See  App.,  p.  697. 
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tisement,  or  any  other  device  or  information,  indicating  thereby 
the  occupation  of  the  person  or  persons,  shall  be  prima  fade  evi- 
dence. '  The  provisions  of  this  act  apply  to  all  persons  profess- 
ing and  attempting  to  cure  diseases  by  means  of  the  so-called 
system  of  "faith  curism,"  "mind  healing,"  laying  on  of  hands, 
and  other  similar  systems  (ib. )." 

Exceptions.  ^— The  act  does  not  apply  to  commissioned  sur- 
geons of  the  United  States  army,  navy,  or  marine  hospital  service 
while  so  commissioned,  or  to  lawfully  qualified  physicians  or 
surgeons  residing  in  other  States  meeting  registered  physicians 
and  surgeons  of  this  State  in  consultation,  or  to  any  legally  qual- 
ified physician  or  surgeon  of  another  State  taking  charge  of  the 
practice  of  a  legally  qualified  physician  or  surgeon  of  this  State 
temporarily  during  the  latter's  absence  therefrom  and  upon  the 
written  requests  to  said  board  therefor,  or  to  any  physician  or 
surgeon  of  another  State,  and  duly  authorized  under  the  laws 
thereof  to  practise  medicine  and  surgery  therein,  provided  such 
practitioner  shall  not  open  an  office  or  place  for  the  practice  of 
his  profession  within  the  borders  of  this  State ;  or  to  any  one 
while  actually  serving  as  a  member  of  the  resident  medical  staff 
of  any  legally  incorporated  charitable  or  municipal  hospital  or 
asylum,  or  to  any  legally  qualified  and  registered  dentist  exclu- 
sively engaged  in  practising  the  art  of  dentistry,  or  to  any  person 
claiming  the  right  to  practise  medicine  and  surgery  in  this  State 
who  has  been  practising  therein  since  before  July  4th,  1890,  pro- 
vided the  said  right  or  title  was  obtained  upon  a  duly  registered 
diploma  of  which  the  holder  and  applicant  was  lawfully  possessed 
and  was  issued  by  a  legally  chartered  medical  institution  which 
in  the  opinion  of  said  board  was  in  good  standing  at  the  time  said 
diploma  was  issued,  or  to  any  person  resident  of  this  State  who 
has  been  continuously  engaged  in  giving  treatment  by  electricity 
herein  during  the  past  fourteen  years,  provided  said  person  was 
graduated  from  a  legally  incorporated  electro-therapeutic  school 

'  See  n.  1,  p.  379.  negative  averment  unless  the  excep- 

'  The    practice  of    physiognomy,  tion  be  in  the  enacting  clause  of  tie 

palmistry,    and    like  crafty  science  penal  statute ;  if  it  be  in  a  separate 

is  disorderly  conduct  in  New  Jersey.  clause  or  a  subsequent  statute  it  is 

See    State   «.   Kenilworth,  69  N.  J.  matter  of  defence.     Mayer  t>.  State, 

L.,  114  (1903).  63  N.  J.  L.,  35  (34  Vr.)  (N.  J.  Supv. 

3  It  is  no  defect  in  an  indictment  Ct.),  afld.  64  N.  J.  L.  (35  Vr.),  323 

that  it  omits  to  aver  that  the  defend-  (Ct.  of  Errors  and  App.).    See  this 

ant  is  not  one  of  the  persons  classified  case  <m  affirmance,  for  discussion  of 

and  excepted  by  the  ninth  sectiou;  what  is  meant  by  the  enacting  clause, 
correct  pleading  does  not  require  a 
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in  good  standing,  or  to  any  legally  licensed  and  registered  pliar- 
macist  of  this  State  actually  engaged  in  the  practice  of  his  pro- 
fession, but  this  exception  shall  not  be  extended  so  as  to  give  said 
licensed  pharmacist  the  right  and  authority  to  carry  on  the  busi- 
ness of  a  dispensary,  unless  said  dispensary  shall  be  in  charge 
of  a  legally  licensed  and  registered  physician  and  surgeon  of  this 
State ;  or  to  any  legally  licensed  and  registered  veterinary  phy- 
sician, surgeon,  or  dentist  of  this  State  engaged  in  the  practice 
of  veterinary  medicine,  surgery,  or  dentistry  in  any  of  its 
branches,  or  to  any  professional  nurse,  massieur  (sic .'),  or  elec- 
trician operating  in  each  particular  case  under  the  specific  direc- 
tion of  a  regularly  licensed  physican  or  surgeon,  or  to  any  person 
or  persons  giving  aid,  assistance,  or  relief  in  emergency  or  ac- 
cident cases  pending  the  arrival  of  a  regularly  licensed  physician 
and  surgeon  (ib. ,  s.  9,  as  amended  Act  1895,  c.  238,  March  22d, 
1895,  and  Act  1903,  c.  228,  s.  3). 

Offence — Penalty.  — Commencing  or  continuing  the  prac- 
tice of  medicine  and  surgery  in  any  of  its  branches  without  first 
having  obtained  and  filed  the  license  or  contrary  to  the  act '  is  a 
misdemeanor,  punishable  for  the  first  offence  by  a  fine  not  less 
than  $100,  or  imprisonment  in  the  county  jail  not  less  than  thirty 
days,  or  both  fine  and  imprisonment,  and  for  each  subsequent 
offence  the  punishment  shall  be  double  tbat  of  the  preceding  one ;  it 
shall  be  the  duty  of  the  respective  district  attorneys  of  the  coun- 
ties to  prosecute  violations  of  the  act  (Act  1894,  c.  306,  s.  10)." 

Fees. — To  the  treasurer  of  the  board,  for  examination,  $25, 
to  be  returned  in  case  of  failure. 

'  In  Kircligessnei-i).  Board  of  Health,  date  and  place  of  graduation,  under 
63  N.  J.  L.,  594,  (1891),  it  was  con-  penalty  of  $100. 
ceded  that  the  board  of  health  and  In  Kirchgessner  i>.  Board  of  Health 
vital  statistics  of  Hudson  County  was  it  was  said,  however,  that  it  was  ex- 
empowered  by  legislative  authority  tremely  questionable  whether  a  per- 
to  pass  an  ordinance  operative  in  son  could  pursue  the  profession  of 
Hudson  County  prohibiting  any  per-  physician  or  surgSon  after  the  Act  of 
son  from  practising  as  a  physician  1890  Without  obtaining  the  license 
without  having  presented  to  the  from  the  board  constituted  bythat 
board  for  inspection  the  proper  cer-  act,  notwithstanding  it  was  claimed 
tiflcate  or  diploma  of  his  graduation  that  a  previous  law  authorized  the 
from  some  reputable  school  or  college  board  of  health  of  Hudson  County  to 
of  medicine  or  surgery,  or  his  license  pass  an  ordinance  admitting  physi- 
under  the  laws  of  the  State,  to  prac-  clans  to  practise  in  that  county, 
tise  medicine,  and  satisfying  the  ^The  Act  of  1880  regulating  the 
board  that  he  is  the  identical  person  practice  of  medicine  and  surgery  did 
named  therein,  and  writing  in  his  not  impair  the  right  to  recover  for 
own  handwriting  in  a  book  of  regis-  medical  services  before  it  went  into  ef- 
try  his  name,  place  of  residence,  and  feet.  Hill  v.  Morrison,  46  N.  J.  L.,  488. 
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To  the  treasurer  of  the  board,  for  license  without  examina- 
tion, $50  (ib.,  s.  4). 

To  the  county  clerk,  for  registering  license,  fl  (ib.,  s.  7). 

Midwifery — Qualifications.  — Every  person  practising 
midwifery  in  any  of  its  branches  shall  possess  a  certificate  from 
the  State  board  of  medical  examiners  (Act  1892,  p.  316,  s.  1). 

Midwifery — Former  Practitioners. — The  act  provides 
for  the  licensing  within  thirty  days '  after  its  passage  of  every 
person  practising  midwifery  in  cities  of  the  first  and  second 
classes  (ib.,  s.  2).' 

Midwifery — Examinations.  — Persons  beginning  the  prac- 
tice of  midwifery  in  the  State  after  the  passage  of  the  act  must 
appear  before  the  State  board  of  medical  examiners  and  submit 
to  such  examinations  in  midwifery  as  the  board  shall  require, 
and  if  the  examination  is  satisfactory  to  the  examiners,  the 
board,  on  receipt  of  $5,  shall  issue  a  certificate,  entitling  the  per- 
son named  to  practise  midwifery  (ib.,  s.  3). 

Midwifery — Filing. — The  person  receiving  said  certificate 
shall  file  it  or  a  true  copy  with  the  clerk  of  the  county  in  which 
she  resides,  and  the  clerk  shall  file  the  certificate  or  a  copy,  and 
enter  a  memorandum  giving  the  date  of  certificate  and  the  name 
of  the  person  to  whom  issued  and  the  date  of  filing,  in  a  book 
kept  for  the  purpose  (ib.,  s.  4). 

Midwifery — The  State  Board  of  Medical  Examinees 
are  authorized  to  execute  the  act,  and  shall  hold  examinations 
at  such  times  and  places  as  may  be  deemed  expedient  (ib.,  s.  5). 

Midwifery — Eefusal — Ee vocation. — The  said  board  may 
refuse  licenses  to  persons  guilty  of  unprofessional  or  dishonorable 
conduct,  and  may  revoke  licenses  for  like  cause,  or  for  neglect  to 
make  proper  returns  to  the  various  health  officers  of  births  and 
the  cases  of  puerperal  and  other  contagious  diseases  occurring 
in  their  practice  (ib.,  s.  6). 

Midwifery*— Definition — Exceptions. — A  person  shall 
be  regarded  as  practising  midwifery  who  shall  publicly  profess 
by  advertisement,  sign,  card,  or  otherwise  to  be  a  midwife,  or 
who  shall,  for  a  fee,  attend  to  women  in  childbirth,  but  nothing 

The  right  to  adequate   compensa-  diligent  exercise  under  his  employ- 

tion  arises  upon  the  vendition  of  ser-  ment  of  the  skill  which  commonly 

vices,  wherever  fees  are  otherwise  re-  pertains   to  his    profession.    Ely  "• 

coverable  by  suit  at  law,  and  does  Wilbur,  49  N.  J.  L.,  685. 

not  depend  upon  the  measure  of  sue-  >  See  note  2,  p.  376. 

cess  in  effecting  a  cure,  but  upon  the  'See  note  2,  p.  381. 


NEW   MEXICO.  383 

in  the  act  prohibits  gratuitous  service  in  case  of  emergency,  nor 
to  legally  qualified  physiciaus  or  surgeons  of  the  State  (ib.,  s.  7). 

Midwifery — Offence— Penalty.  —Practising  midwifery 
without  compliance  with  the  provisions  of  the  act  is  a  misde- 
meanor, punishable  by  fine  $10  to  $50,  or  imprisonment  in  the 
county  jail  ten  to  thirty  days,  or  both,  in  the  discretion  of  the 
court  (ib.,  s.  8). 

Midwifery— Fees. — To  board  of  examiners,  for  certificate 
to  midwife,  $5  (ib.,  s.  3). 

To  county  clerk  for  registry  of  same,  25  cents  (ib.,  s.  4), 

Graduate  Nurses.— Acts  1903,  c.  109,  and  1905,  c.  208, 
provide  for  the  licensing  of  graduate  nurses,  and,  in  certain 
cases,  nurses  who  are  entitled  to,  but  have  not  received  a  diploma. 
A  synopsis  of  these  laws  is  not  within  the  scope  of  this  article. 

[Note.— There  are  a  number  of  former  medical  laws,  not 
specifically  repealed,  which  will  be  found  in  the  General  Statutes 
of  1895,  but  which  appear  to  be  inconsistent  with,  and  therefore 
repealed  by,  the  present  law.] 

New  Mexico.' 

Board  of  Health. — The  New  Mexico  Board  of  Health  is 
composed  of  seven  reputable  physicians  of  known  ability,  gradu- 

'  The  Act  of  1903,  c.  40,  is  entitled  physician ;  the  provision  of  sec.  5, 
"an  act  to  amend  chapter  18  of  the  that  the  board  shall  be  the  sole  judges 
laws  of  New  Mexico  of  1901."  The  of  what  constitutes  unprofessional  or 
Act  of  1901,  c.  18,  is  entitled  "an  act  dishonorable  conduct;  the  provision 
to  regulate  the  practice  of  medicine  of  sec.  11,  that  all  actions  begun  un- 
and  to  provide  for  a  board  of  health  der  the  provisions  of  the  act  shall  be 
in  New  Mexico."  Except  in  its  title  commenced  within  one  year  from  the 
the  Act  of  1903  does  not  purport  to  date  the  cause  of  action  originates, 
amend  c.  18  of  Act  of  1901.  It  re-  and  that  it  is  the  duty  of  the  district 
peals  (by  sec.  13)  sec.  3  of  the  Act  of  attorneys  to  see  that  the  provisions  of 
1901,  and  makes  no  other  mention  of  the  act  are  enforced  and  to  prosecute 
the  Act  of  1901,  and  it  repeals  all  all  violators  of  any  of  its  provisions, 
acts  and  parts  of  acts  in  conflict  with  Similarly  ch.  18  of  1901  only  repealed 
it.  In  the  abstract  above  the  Act  of  all  acts  and  parts  of  acts  in  conflict 
1903  is  treated  as  though  It  repealed  with  it.  It  has  been  assumed  in  tlie 
the  Act  of  1901,  as  an  act  in  conflict  text  above,  as  it  was  entitled  "an 
with  it.  Certain  provisions  of  the  act  to  regulate  the  practice  of  modi- 
Act  of  1901  are  not  necessarily  in  con-  cine  and  to  provide  for  a  board  of 
flict  with  the  Act  of  1903.  Such  are :  health  in  New  Mexico,"  that  it  super- 
the  provision  of  sec.  2,  that  tlie  mem-  seded  the  preexisting  law,  which  will 
bers  of  the  board  shall  be  the  sole  be  found  in  the  Compiled  Laws  of 
.judges  of  the  qualification  of  a  per-  1897,  s.  3,694  et  seg. 
son  desiring  to  practise  medicine  in  Such  legislation  is  valid  (citing 
New  Mexico;  the  provision  of  sec.  1,  WlHlams  v.  People,  121  111.,  87).  In 
that  the  board  of  health  shall  consist  re  Roe  Chung,  49  Pac.  R.,  952  (Supr. 
of  four  regular  physicians,  two  homoe-  Ct.  of  N.  M. ). 
opathic  physicians,  and  one  eclectic 
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ates  of  medical  schools  of  good  standing,  registered  practitioners 
and  bona-fide  residents  of  New  Mexico,  appointed  by  the  gover- 
nor (Act  1903,  c.  40,  s.  1). 

The  board  holds  meetings  in  Santa  F6  in  the  capitol  building 
on  the  first  Mondays  of  June  and  December,  and  special  meet- 
ings in  cases  of  emergency  (ib.,  s.  2).  The  board  shall  upon  the 
production  of  evidence  satisfactory  to  it  license  any  reputable 
person  who  is  a  graduate  of  a  medical  college  in  good  standing, 
as  defined  by  this  act  to  practise  medicine,  surgery,  and  obstet- 
rics in  New  Mexico.  The  president  and  secretary  of  the  board 
are  empowered  to  administer  oaths ;  and  a  false  oath  or  affidavit 
before  the  board  is  perjury,  and  subject  to  the  punishment  for 
perjury  (ib.,  s.  3). 

Definition. — A  medical  college  in  good  standing,'  for  the  pur- 
poses of  this  act,  is  one  of  at  least  ten  years'  continuous  exist- 
ence, one  which  now  (April  11th,  1903 ')  requires  a  high-school 
certificate  or  its  equivalent  for  admission  to  it,  and  one  which 
now  (April  11th,  1903 '')  or  hereafter  requires  an  attendance 
on  and  gives  four  full  courses  of  four  separate  years,  and  one 
which  has  ample  clinical  facilities  such  as  are  furnished  in  large 
cities. 

The  board  is  required  at  its  December  meeting  in  each  year 
to  prepare  and  cause  to  be  printed  and  distributed,  for  the  infor- 
mation of  those  interested,  a  copy  of  this  law  and  a  list  of  the 
medical  colleges  in  the  United  States  of  America  recognized  by 
it  to  be  iu  good  standing  under  this  section  (i&.,  s.  3). 

The  board  is  required  to  recognize  any  honorary  or  emeritus 
degree  conferred  upon  any  eminent  foreigner  by  any  such  college 
as  fully  and  to  the  same  extent  as  if  the  applicant  were  a  regular 
graduate  thereof  {ib.,  s.  3). 

Tbmpoeaey  License. — The  secretary  of  the  board  shall  issue 
a  temporary  license  to  any  person  complying  with  the  provisions 
of  this  act,  who  has  paid  the  fee  to  the  secretary  {ib.,  s.  3)  (see 
below,  Fees). 

RECOEDiNGt. — The  certificate  must  be  recorded  in  the  probate 
clerk's  office  in  the  county  in  which  the  practitioner  resides, 

'  Graduation  and  diploma  are  not  1901,  dispensed  with  examination  as 

necessary  if  examination  satisfactory  a  test  or  qualification.] 

to  the  board  of  health  be  passed.     In  « Act    1903,  c.  40,   was   approved 

re  Roe  Chung,  49  Pac.  R.,  952.     [So  March  12th,  1903,  it  provided  that  it 

held  under  former  law.    The  Act  of  should  take  effect  thirty  days  sfter 

1903  by  repealing  sec.  3  of  the  Act  of  its  passage. 
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within  thirty  days  from  its  issue,  and  the  date  of  recording 
shall  be  indorsed  thereon ;  the  certificate,  or  a  copy  of  the  regis- 
tration, must  be  again  recorded  in  any  county  to  which  the  prac- 
titioner may  remove  permanently  (*&.,  s.  4). 

Evidence. — The  fact  that  no  such  certificate  shall  be  found 
recorded  in  the  county  where  any  person  is  practising  or  offering 
to  practise  medicine  shall  be  accepted  by  the  court  as  prima  facie 
evidence  that  no  such  certificate  has  been  issued,  and  shall  throw 
the  burden  of  proving  that  he  has  a  certificate  upon  the  defend- 
ant in  any  suit  or  prosecution  begun  against  him  for  the  viola- 
tion of  the  provisions  of  this  act  (ib.,  s.  4). 

Eefusal— Eevocation. — It  is  the  duty  of  the  board  to 
refuse  to  license  any  person  guilty  of  immoral,  dishonorable,  or 
unprofessional  conduct ;  the  board  shall  also  revoke  and  annul 
any  certificate  which  has  been  issued  by  it  or  any  previous  board, 
upon  satisfactory  proof  to  the  board  that  the  holder  of  said  cer- 
tificate or  diploma  has  been  guilty  of  immoral,  dishonorable,  or 
unprofessional  conduct.  Five  days'  notice  in  writing  shall  be 
given  to  the  person  accused  of  improper  conduct,  with  a  copy  of 
the  charge  against  him,  requiring  him  on  a  day  named  to  appear 
before  the  board  and  show  cause  why  his  license  should  not  be 
revoked  or  cancelled.  When  any  such  license  has  been  revoked 
or  cancelled  by  the  board,  the  board  shall  send  notice  in  writing, 
under  the  hand  of  the  secretary,  which  shall  be  filed  for  record 
and  recorded  in  the  book  in  which  .physicians'  licenses  are  re- 
corded in  the  office  of  the  probate  clerk  of  the  county  in  which 
the  person  whose  license  has  been  revoked  resides  (ib.,  s.  5). 

Offences  after  Eevocation. — Any  person  whose  certifi- 
cate has  been  revoked  or  cancelled  by  the  board  under  this  act, 
who  shall  thereafter  practise  oi  attempt  or  offer  to  practise 
medicine  in  New  Mexico,  is  guilty  of  a  misdemeanor  and  shall  be 
punished  as  required  in  section  9  (ib.,  s.  5). 

Definition— Exceptions. — For  the  purposes  of  this  act,  the 
words  "practice  of  medicine"  shall  mean  to  open  an  office  for 
such  purpose,  or  to  announce  to  the  public  or  any  individual  in 
any  way  a  desire  or  willingness  or  readiness  to  treat  the  sick  or 
afflicted,  or  investigate  or  diagnose  or  offer  to  investigate  or 
diagnose  any  physical  or  medical  (sic .')  ailment  or  disease  of  any 
person ;  or  to  suggest,  recommend,  prescribe,  or  direct  for  the 
use  of  any  person  any  drug,  medicine,  appliance,  or  other 
agency,  whether  material  or  not  material,  for  the  cure,  relief,  or 
25 
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palliation  of  any  ailment  or  disease  of  the  mind  or  body,  or 
for  the  cure  or  relief  of  any  wound,  fracture,  or  bodily  injury  or 
deformity,  after  having  received  or  with  the  intent  of  receiving 
therefor,  either  directly  or  indirectly,  any  bonus,  gift,  or  com- 
pensation. The  act  shall  not  prohibit  gratuitous  services  in 
cases  of  emergency  or  the  domestic  administration  of  family 
remedies,  or  women  from  practising  midwifery,  nor  apply  to 
surgeons  in  the  service  of  the  United  States  in  the  discharge  of 
their  official  duties  {ib.,  s.  6). 

Vendok — License.  — Any  vendor,  except  licensed  druggists, 
of  any  drug,  nostrum,  ointment,  or  appliance  of  any  kind  in- 
tended for  the  treatment  of  disease  or  injury,  or  who  shall,  by 
writing  or  printing  or  any  other  method,  profess  to  cure  or  treat 
disease  or  deformity  by  any  drug,  nostrum,  manipulation,  or 
other  expedient,  shall  pay  a  license  of  $100  per  month  into  the 
treasury  of  the  board ;  upon  which  payment  such  vendor  shall 
be  licensed  by  the  board  to  sell  drugs,  nostrum  [dc],  medicines, 
and  ointments  (ib.,  s.  8).' 

Vendor— Offence. — Any  person  so  vending  or  attempting 
to  sell,  either  from  his  home  or  office  or  from  vehicles  or  by  trav- 
elling through  the  country  on  foot  or  horseback,  any  such  drugs, 
medicines,  or  ointments,  without  paying  such  license,  is  guilty  of 
a  misdemeanor,  punishable  bj'  a  fine  not  to  exceed  $100,  or  im- 
prisonment in  the  county  jail  not  to  exceed  ninety  days,  or  by 
both  such  fine  and  imprisonment  in  the  discretion  of  the  court 
(ib.,  s.  8). 

Licentiates  of  Other  States  and  Teeeitoeies.— The 
board  may,  upon  payment  of  the  fees  provided  in  section  7, 
grant  licenses  to  licentiates  of  other  States  and  Territories  which 
have  like  requirements  as  this  act  provides  for,  and  when  said 
States  and  Territories  also  honor  our  licenses  or  certificates,  to 
the  same  extent  as  they  now  recognize  our  licenses,  and  no  fur- 
ther (ib.,  s.  9). 

Penalty." — Practising  medicine  or  attempting  to  practise 
medicine  without  first  complying  with  the  provisions  of  this 

'  Act  1905,  c.  107,  provided  for  a  « A  statute  authorizing  a  remedy 
deposit  of  81,000  in  casli  witli  tlie  begun  as  an  action  of  debt  and  event- 
County  Treasurer  and  the  payment  uating  in  imprisonment  is  ■within  the 
of  an  annual  license  fee  by  each  itin-  police  power.  In  re  Roe  Chung,  49 
evant  vendor.  It  repealed  all  incon-  Pac.  R.,  952.  .  , 
sistent  acts.  It  did  not  by  specific  A  justice  of  the  peace  has  juns- 
reference  repeal  this  provision  of  the  diction,  notwithstanding  the  pro- 
medical  law.  visions  for    imprisonment   (so  held 
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law  and  without  being  the  holder  of  a  certificate  entitling  him  to 
practise  medicine  in  New  Mexico  is  a  misdemeanor,  and  is  pun- 
ishable with  a  fine  of  $100,  or  imprisonment  in  the  county  jail 
not  to  exceed  ninety  days,  or  by  both  such  fine  and  imprison- 
ment in  the  discretion  of  the  court,  for  each  and  every  offence 
{ib.,  s.  9). 

Fines. — One-half  of  every  fine  collected  under  the  provisions 
of  this  act  shall  go,  and  be  paid  by  the  court  in  which  conviction 
is  had,  to  the  sheriff,  deputy  sheriff,  constable,  or  other  person 
who  makes  complaint  and  arrests  and  causes  to  be  prosecuted  the 
person  so  convicted;  the  other  half  shall  go  to  and  be  the  prop- 
erty of  the  board  of  health  (i6.,  s.  10). 

Rules  and  Eegulations. — The  board  of  health  is  author- 
ized to  make  all  necessary  rules  and  regulations  for  carrying  out 
the  provisions  of  this  act  (ib.,  s.  11). 

Fees. — To  the  secretary  of  the  board,  from  each  applicant 
to  practise  medicine  in  N"ew  Mexico,  $25  (ib.,  s.  7). 

Osteopathy. — Any  graduate  of  any  recognized  college  or 
school  of  osteopathy  in  the  United  States  or  Europe  where  the 
course  of  study  comprises  at  least  four  terms  of  five  months  each, 
shall  be  authorized  to  practise  the  profession  of  osteopathy  and 
osteopathic  surgery,  and  administer  the  treatment  to  the  sick  and 
afflicted  known  as  the  science  of  osteopathy  and  as  taught  by  the 
recognized  schools ;  such  person  shall  have  his  diploma  from  said 
school  recorded,  and  such  osteopaths  shall  file  an  affidavit  as  to 
good  moral  character,  and  that  the  person  presenting  the  diploma 
is  the  rightful  owner  thereof,  to  the  probate  clerk  of  the  county 
where  said  person  resides  and  the  probate  clerk  shall  register  said 
diploma  (Act  1903,  c.  90,  s.  1). 

Osteopathy— Offence. — Any  osteopath  who  prescribes, 
gives,  or  uses  any  medicines  or  drugs,  or  who  practises  major  or 
operative  surgery,  or  who  calls  or  advertises  himself  or  herself 
in  any  way  other  than  as  osteopathic  physician  or  osteopathic 
surgeon,  shall  be  guilty  of  a  misdemeanor,  and  punishable  as 
provided  in  sec.  9  of  house  bill  36,  of  the  Thirty -fifth  legisla- 
tive assembly  (the  medical  law  of  1903,  which  see,  supra,  page 
386),'  notwithstanding  any  requirements  or  provisions  of  the 
act  of  1901  to  regulate  the  practice  of  medicine  («6.).' 

under  the  former  law).     In  re  Roe  the  peace,  acting  under  the  act  which 

Chung,  49  Pac.  R.,  953.  this   act   supersedes,   see  in  re  Roe 

^or  proceedings  on  application  for  Chung,  49  Pac.  R.,  953. 

Writ  of  prohibition  against  justice  of  '  It  will  be  noted  that  this  act  (c. 
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Optometry. — Act  1905,  c.  96,  regulates  the  practice  of  op- 
tonietj'y ;  it  is  uot  within  the  scope  of  this  abstract.  It  does  not 
apply  to  physicians  and  surgeons  authorized  to  practise  under 
the  laws  of  the  Territory  (Act  1905,  c.  96,  s.  16). 

'New  York." 

Prohibition. — No    person    can    lawfully    practise    medi- 


90  of  1903)  treats  the  medical  laws  of 
1903  and  1901,  both  as  existing  acts; 
see  p.  383,  n.  1. 

'  The  legislature  in  the  exercise  of 
its  discretion  under  the  police  power 
of  the  State,  may  by  act  impose  rea- 
sonable conditions  and  requirements 
under  which  individuals  may  practise 
the  profession  of  medicine  and  may- 
restrain  and  prohibit  all  persons  not 
complying  therewith  from  engaging 
in  such  practice.  People  v.  Hawker, 
153  N.  Y.,  234  (affd.  170  U.  8.,  189), 
citing  Dent  v.  W.  Va.,  139  U.  8.,  114. 

The  fact  that  a  person  has  prac- 
tised medicine  before  the  enactment 
of  the  law  does  not  restrict  the 
power  of  the  State,  as  a  police  regu- 
lation, to  compel  the  taking  out  of  a 
license  to  justify  subsequent  practice. 
People  V.  Fulda,  53  Hun,  65. 

It  is  in  no  way  interfering  with 
vested  rights  to  determine  under  what 
conditions  citizens  shall  be  entitled  to 
pursue  a  vocation.  Mayor  v.  Bige- 
low,  13  Misc.  43. 

Historical  View  of  the  New 
York  Legislation. — Those  who  are 
interested  in  the  former  laws  of 
New  York  regulating  the  practice 
of  medicine  and  surgery  are  re- 
ferred to  the  following  laws  and  de- 
cisions, which  in  respect  to  the  prac- 
tice of  medicine  and  surgery  are  so 
far  superseded  by  or  inconsistent  with 
the  provisions  of  the  present  law  that 
they  are  not  set  forth  in  this  article 
at  any  length:  June  10th,  1760,  reg- 
ulating the  practice  of  physic  and 
surgery  in  the  city  of  New  York,  3 
Smith  V.  Livingston,  188,  1  Van 
Schaack,  383 ;  March  37th,  1793,  reg- 
ulating the  practice  of  physic  and 
surgery  in  the  city  of  New  York,  3 
Greenleaf,  435;  March  23d,  1797, 
providing  for  the  licensing  of  physi- 
cians and  surgeons  after  two  years' 
study,  by  the  chancellor,  a  judge  of 
the  Supreme  Court  or  Common  Pleas 
or  a  master  in  chancery,. 3  Greenleaf, 
417,  419.     Revised  April  4th,  1801,  1 


Kent  and  Radcliff,  449,  amended 
March  32d,  1803,  3  Webster,  334  (see 
note  to  c.  94,  Rev.  Laws  of  1813,  vol. 
ii.,  p.  319). 

Act  1806,  c.  138,  authorizing  tlie 
incorporation  of  county  medical  socie- 
ties, and  the  Medical  Society  of  the 
State  of  New  York,  empowering  them 
to  examine  students  and  give  diplo- 
mas sufficient  to  empower  the  holder 
to  practise  physic  or  surgery  or  both 
in  any  part  of  the  State,  and  depriv- 
ing any  practitioner  not  holding  such 
diploma,  of  the  right  to  collect  debts 
incurred  by  such  practice,  in  any 
court  of  the  State;  but  excepting 
from  its  operation  persons  coming 
from  any  other  State  or  country  and 
there  duly  authorized  to  practise,  and 
having  a  diploma  from  a  regular 
medical  society ;  three  years'  regular 
study  of  physic  or  surgery,  or  both, 
with  one  or  more  reputable  practi- 
tioners was  a  prerequisite  to  exami- 
nation. Continued  N.  Y.  Revised 
Laws  1813,  c.  94. 

Act  1814,  c.  110,  granting  the  same 
privileges  to  county  medical  societies 
in  newly  organized  counties. 

Act  1844,  c.  375,  liberalizing  the 
laws  regulating  the  practice  of  medi- 
cine and  surgery  so  as  to  practically 
abrogate  them  (see  cases  below). 

Act  1900,  c.  453,  incorporating 
New  York  State  Medical  Association. 

Act  1904.  c.  1,  authorizing  the  con- 
solidation of  the  Medical  Society  of 
the  State  of  New  York  (incorporated 
under  the  law  of  1806)  and  the  New 
York  State  Medical  Society  organized 
under  the  law  of  1900,  c.  452.  Thoee 
interested  in  the  various  amendments 
to  these  early  laws  will  find  a  table  of 
theai  in  Birdseye's  Chronological 
Taole  of  New  York  Statutes  (see  also 
White  V.  Carroll  below). 

Sheldon  v.  Clark,  1  Johns.,  5W 
(1806),  that  it  was  incumbent  on  the 
defendant  in  an  action  to  recover  the 
penalty  for  practising  and  administer- 
ing   medicine    contrary   to   the  act 
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cine '  unless  registered  and  legally  authorized  prior  to  September 
1st,  1891,  or  unless  licensed  by  the  regents  of  the  University  of 
the  State  of  New  York  and  registered  as  required  by  the  present 
law ; '  nor  can  any  person  lawfully  practise  medicine  who  has  ever 


(Laws  of  N.  Y.,  vol.  i.,  p.  449),  of 
whom  it  was  shown  that  he  arlminis- 
teied  medicine,  to  bring  himself  with- 
in some  of  the  provisos  of  the  act. 

Timmerman  i).  Morrison,  14  Johns., 
369  (1817),  that  a  person  practising 
medicine  without  the  license  provided 
in  Rev.  Laws  1813,  c.  94,  cannot  es- 
cape the  penalty  unless  he  shows  that 
he  practised  gratuitously,  or  admin- 
istered only  roots,  bark  or  herbs,  the 
•  growth  or  produce  of  the  United 
States. 

White  V.  Carroll, 43  N.  Y.,  161,  the 
legislation  of  the  State  from  March 
23d,  1797  (3  Greenleaf,  4a7)  -to  May 
6tli,  1844  (Law  1844,  p.  406),  so  far 
and  continuously  recognized  and  reg- 
ulated the  practice  of  the  allopathic 
system  or  school  of  medicine  (and 
which  may  still  [1870]  be  called  the 
old  and  perhaps  the  ordinary  system 
or  school  of  medicine)  as  the  only 
legal  system  or  .school  of  medicine, 
that  it  is  doubtful  if  one  not  licensed 
as  an  allopathic  physician  could, 
previous  to  the  Act  of  1844,  have 
maintained  an  action  against  any  one 
for  calling  him  a  quack.  (See  this 
case  for  a  collection,  p.  163,  of  the 
laws  and  decisions  respecting  the  reg- 
ulation of  the  practice.)  See  also 
p.  399,  n.  3. 

■  Under  the  Afcl  of  1874,  c.  486  (a 
predecessor  of  the  present  law),  re- 
quiring a  license  or  diploma  as  a  qual- 
ification to  practise  medicine  or  sur- 
gery, it  was  held  that  the  object  of 
the  legislature  was  only  to  provide 
for  regulating  the  practice  of  medi- 
cine or  surgery,  as  those  terms  are 
usually  or  generally  understood,  and 
that  H_  did  not, include,  and  did  not 
prohibit  treatment  consisting  entirely 
of  manipulation  with  the  hand,  per- 
formed by  rubbing,  kneading,  and 
pressure;  and  that  a  person  who  had 
performed  such  service  for  an  agreed 
compensation  was  entitled  to  recover 
It,  though  he  had  no  diploma  and  was 
not  licensed  to  practise  medicine  or 
surgery.  Smith  v.  Lane,  24  Hun,  633 
-(Supr.  Ct.,  Gen.  T.,  1st  Dept.,  1881). 

The  practice  of  medicine  includes 
the  application  or  use  of  medicines 


and  drugs  for  the  purpose  of  curing, 
mitigating,  or  alleviating  bodily  dis- 
eases; 'surgery  is  limited  to  manual 
operations  usually  performed  by  sur- 

fical  instruments  or  appliances, 
mith  ®.  Lane,  24  Hun.,  f533. 

It  was  proper  for  the  legislature  to 
regulate  the  practice  of  medicine  and 
surgery ;  but  there  was  no  occasion 
to  regulate  treatment  by  manipula- 
tiou  with  the  hand;  and  the  object  of 
the  law  was  not  to  prevent  mere  im- 
position upon  credulous  person  ;  and 
'  the  tact  cliat  the  manipulator  pro- 
fesses more  for  his  art  than  he  has  the 
ability  to  accomplish  does  not  subject 
him  to  tlie  disability  provided  by  this 
law  (1874,  c.  436,  Smith  v.  Lane,  24 
Hun.,  632). 

A  person  who  merely  manipulates 
with  the  hands,  by  rubbing,  knead- 
ing, and  pressing,  is  outside  of  both 
of  the  professions  of  medicine  and 
surgery,  and  violates  no  law  by  prac- 
tising without  a  diploma  or  license. 
Smith  V.  Lane,  24  Hun.,  632  (1881). 
Of.  p.  241,  note. 

It  is  no  defence  to  a  party  prose- 
cuted for  practising  physic  without 
being  authorized  by  law,  that  the 
medicine  he  administered  was  a  patent 
medicine  and  that  he  administered  it 
as  assignee  of  the  patentee.  Thomp- 
son V.  Staats,  15  Wend.,  395  (1836). 

Letters  patent  authorize  the  pat- 
entee and  his  assigns  to  make,  con- 
struct, use,  and  vend  his  compound, 
not  to  practise  physic  or  surgery.  lb. 
[The  court  declined  to  consider  the 
constitutional  power  of  Congress  to 
issue  a  patent  broad  enough  to  au- 
thorize the  patentee  to  practise  physic 
or  surgery  notwithstanding  State 
laws,  as  the  patent  in  question  did 
not  pretend  to  be  so  broad.] 

A  penalty,  providing  that  an  un- 
licensed physician  shall  not  recover 
compensation  for  his  services,  does  not 
change  any  rule  of  evidence.  McPher- 
son  V.  Cheadell,  24  Wend.,  at  p.  29 
(1840). 

'  The  object  of  this  law  is  not  to 
provide  a  trap  for  the  bona  fide  and 
competent  physician,  who,  through 
inadvertence  or   ill  advice,   fails  to 
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been  convicted  of  a  felony '  by  any  court,  or  whose  authority  to 


secare  a  perfect  registration,  but  to 
shut  out  from  the  practice  of  medi- 
cine those  whose  lack  of  knowledge 
of  the  human  body  and  ignorance 
touching  methods  of  treatment  render 
their  attempts  to  make  diagnosis  and 
prescribe  treatment  a  menace  .to  soci- 
ety. Ottaway  v.  Lowden,  172  N.  Y., 
129. 

A  physician  who,  on  September 
25th,  1880,  complied  with  sec.  2  of  the 
law  then  in  force,  was  entitled  to  re- 
cover compeusatiou  for  services  ren- 
dered after  October  1st,  1880,  without 
having  complied  with  sec.  4  of  c.  513 
of  the  laws  of  1880,  which  went  into 
effect  on  the  latter  date,  as  the  latter 
act  was  not  retroactive.  MacEvett  v. 
Maass,  64  App.  Div.,  383  (2d  Dept., 
1901). 

In  a  suit  for  services,  by  a  physi- 
cian, a  license  is  presumed  until  the 
contrary  is  shown.  'Thompson  v. 
Sayre,  1  Denio,  175  (1845),  citing 
McPherson  ■b.  Cheadell,  24  Wend.,  15, 
24,  29  (where  the  court  merely  ex- 
pressed this  view  without  deciding  it). 

Evidence  that  one  was  employed 
as  a  mere  sangra/lo,  like  a  steam  or 
root  doctor,  would  be  prima  fade  evi- 
dence that  he  was  not  legally  qualified 
(ob.  die).  McPherson  v.  Cheadell,  24 
"Wend.,  at  p.  30,  citing  Collins  v.  Car- 
negie, 1  Ad.  &  E.,  695;  Pickford  i'. 
Gutch,  8  T.  R.,  305,  n;  Moises  v. 
Thornton,  id.  303. 

On  the  evidence  to  show  that  a 
physician  was  employed  as  a  regular 
practitioner,  so  as  to  raise  the  pre- 
sumption of  a  license,  in  a  suit  be- 
tween physician  and  patient  for  com- 
pensation for  professional  services, 
see  McPherson  ii.  Cheadell,  24  Wend., 
at  p.  30  (1840). 

The  law  does  not  and  cannot  sup- 
ply an}'  positive  rules  for  the  inter- 
pretation of  medical  science.  Corsi 
v.  Maretzek,  4  E.  D.  Smith,  1.  See 
this  case  for  a  statement  of  the  rea- 
sons and  for  an  interesting  and  elabo- 
rate showing  of  the  growth  of  medi- 
cal science  with  experience  and  the 
successive  explosion  and  abandon- 
ment of  empirical  theories  and  prac- 
tices. 

In  the  absence  of  statute,  it  is  error 
to  assume  that  a  license  or  degree  is 
necessary  before  a  man  can  be  con- 


sidered in  law  as  a  practitioner  of 
physic.  Corsi  v.  Maretzek,  4  E  D 
Smith,  1. 

A  license  is  presumed,  in  a  suit  for 
compensation  for  medical  services, 
until  the  contrary  is  proved.  Accet- 
ta  V.  Zupa,  54  App.  Div.,  33  (2d 
Dept.,  1900),  citing  McPherson  t. 
Cheadell,  24  Wend.,  15;  Thompsons. 
Sayre.  1  Denio,  175. 

The  State  law  precludes  a  patentee 
of  medicines  (not  licensed  as  a  physi- 
cian) from  peddling  his  nostrums  ia 
the  character  of  a  physician.  Smith 
■B.  Tracy,  2  Hall,  465  (1829). 

The  rule  "no  cure,  no  pay"  does 
not  apply  unless  there  is  an  express 
contract  that  it  shall  be  applied. 
Bronson  ».  Hoffman,  7  Hun,  674. 

■  Sec.  145  imposes  as  one  condition 
a  good  moral  character;  the  pre- 
sumption of  bad  character  attaches  to 
a  person  convicted  of  felony.  People 
V.  Hawker,  152  N.  Y.,  234. 

A  careful  reading  of  People  e. 
Hawker,  152  N.  Y.,  234  (at  p.  243) 
will  show  that  there  is  reasoDable 
ground  to  contend  that  the  decision 
of  that  case  depended  upon  the  fact 
that  Hawker  failed  to  show  that  he 
had  the  right  to  practise  medicine  at 
the  time  he  was  convicted  of  felony. 
In  the  Supreme  Court  of  U.  S.  (170 
U.  S.,  189)  the  judgment  of  the  Cpurt 
of  Appeals  of  N.  Y.  was  afflrmed 
(but  Justices  Harlan,  Peckham,  and 
McKenna  dissented).  Hawker  was 
convicted  by  the  trial  court,  his  conr 
viction  was  reversed  by  the  Appel- 
late Division  (14  App.  Div.,  188),  the 
Court  of  Appeals  reversed  the  Ap- 
pellate Division,  the  Supreme  Court 
v.  S.  affirmed  the  Court  of  Appeals. 
The  last-mentioned  court  based  its 
affirmance  upon  the  power  of  the 
State,  in  the  exercise  of  its  police 
power  for  the  protection  of  public 
health,  to  prescribe  character  as  a 
qualification  to  practise,  and  also  to 
prescribe  what  should  be  accepted  as 
evidence  of  character,  and  that  it  is 
not  for  the  courts  to  say  that  other 
evidence  would  be  more  satisfactory; 
but  that  this  power  is  not  arbitrary, 
and  does  not  include  the  power  to 
make  a  conclusive  test  of  that  which 
has  no  relation  to  character,  but  it 
may  take  whatever  according  to  the 
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practise  is  suspended  or  revoked '  by  the  regents  on  the  recom- 
mendation of  a  State  board'  (Laws  of  1893,  c.  661,  s.  140. 
Heydecker's  Gen.  Laws,  N.  Y.,  2ded.,  p.  2048). 


experience  of  mankind,  reasonably 
tends  to  prove  the  fact,  and  make  it 
a  test.  See  Appendix,  p.  698. 

In  Hawker  v.  N.  Y.,  170  U.  S.,  at 
p.  191,  will  be  found  in  a  footnote  a 
collection  of  the  statutes  which  in 
1897  prescribed  in  a  general  way  good 
character  as  one  of  the  qualifications  of 
a  physician,  and  which  also  contained 
special  provisions  as  to  the  effect  of  a 
conviction  of  felony,  viz. :  Colorado, 
Iowa,  Louisiana,  New  Jersey,  North 
Dakota,  Vermont,  Washington,  Great 
Britain  and  Ireland,  New  Brunswick, 
Northwest  Territory,  Nova  Scotia, 
Manitoba,  British  Columbia,  Ontario, 
Newfoundland,  Prince  Edward's  Isl- 
and, New  Zealand,  Hawaii,  and  St. 
Lucia. 

Sec.  140  and  sec.  153  have  refer- 
ence only  to  misdemeanors  committed 
after  the  passage  of  the  act,  but  the 
felony  charged  as  the  former  offence, 
which  disqualifies  under  sec.  140, 
has  reference  to  those  committed  be- 
fore as  well  as  after  the  passage  of 
the  act;  it  includes  those  who  have 
ever  been  convicted  of  a  felony,  either 
before  or  after  the  passage  of  the  law. 
Nor  is  this  law  a  bill  of  attainder  or  ex 
post  facto  law ;  it  does  not  violate  Art. 
I.,  s.  10  of  the  Constitution  of  the 
United  States.  The  law  creates  a 
second  offence  and  provides  a  penalty 
for  it,  not  for  the  previous  felony. 
People  V.  Hawker,  "153  N.  Y.,  334 
(one  judge  concurring  in  result  on 
ground  of  lack  of  evidence  of  right  to 
-practise  at  time  of  former  conviction, 
.and  two  dissenting) ;  affd.  170  U.  S., 
189. 

Where  the  indictment  for  unlaw- 
fully practising  medicine  names  the 
patient,  and  no  evidence  is  given  on 
tlie  trial  as  to  the  identity  of  the 
patient,  there  is  a  total  failure  of  evi- 
dence to  establish  the  offence  charged. 
People  V.  Pulda,  4  N.  Y.  Cr.  R.,  133 
(Siipr,  Ct.  G.  T.,  IstDept.,  1886). 

'In  matter  of  Newell  Smith,  10 
Wend.,  449  (1883),  the  court  consid- 
ered tlie  provisions  of  1  R.  S.,  453, 
providing  for  the  expulsion  of  physi- 
cians from  medical  societies  and  the 


abrogation  of  their  licenses  in  cases  of 
gross  ignorance  or  misconduct  in  their 
profession,  or  when  guilty  of  im- 
moral conduct  or  habits ;  and  held  it 
constitutional  and  valid ;  that  it  did 
not  require  a  presentment  or  indict- 
ment under  the  Constitution,  nor  a 
trial  by  jury;  that  the  trial  could 
take  place  before  the  medical  society, 
which  was  not  a  court  and  therefore 
not  unconstitutional  because  it  pro-, 
ceeded  differently  from  a  court;  that 
the  legislature  could  prescribe  new 
•  causes  for  terminating  rights  previ- 
ously granted  with  the  reserved  right 
to  alter,  modify,  or  repeal;  that  a 
medical  society  could  renew  charges 
previously  passed  on  by  them  and 
not  sustained,  and  that  a  prosecution 
unsuccessfully  conducted  by  a  med- 
ical society  against  an  alleged  unlaw- 
ful practitioner  in  a  court  did  not  pre- 
clude it  from  subsequently  inquiring 
and  depriving  him  of  his  right  to 
practise  medicine  and  surgery  under 
the  statute. 

On  the  distinction  between  pro- 
ceedings under  an  indictment  for 
abortion  and  proceedings  to  revoke 
a  physician's  license  on  account  of 
the  same  abortion,  and  that  an  ac- 
quittal under  the  indictment  is  no  bar 
to  the  revocation  of  the  license,  see 
In  Matter  of  Newell  Smith,  10  Wend., 
449. 

^  Though  a  medical  society  be  given 
power  by  statute  to  make  by-laws 
and  regulations  relative  to  the  admis- 
sion and  expulsion  of  members,  the 
power  is  not  arbitrary,  nor  unlimited, 
nor  contrary  to,  nor  inconsistent  with, 
the  laws  of  the  State,  and  the  by-laws 
must  be  reasonable  and  adapted  to 
the  purposes  of  the  corporation,  and 
a  by-law  fixing  a  minimum  fee  and 
declaring  it  dishonorable  to  accept 
less  is  unreasonable,  against  public 
policy,  contrary  to  law  and  void,  and 
a  member  expelled  pursuant  to  such 
by-law  may  be  reinstated  by  manda- 
mus. People  V.  Medical  Society  of 
Co.  of  Erie,  34  B^rb. ,  570  (1867).  See 
also  p.  bOB,  n.  3. 
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Boards  of  Examinees. — There  are  three  separate  State 
boards  of  medical  examiners  of  seven  members  each,  represent- 
ing respectively  the  Medical  Society  of  the  State,  the  Homoeo- 
pathic Medical  Society  of  the  State, '  and  the  Eclectic  Medical 
Society  of  the  State. 


1  In  White  v.  Carroll  (1870)  it  was 
said  that  the  laws  of  the  State  since 
1844  have  not  recognized  any  partic- 
ular school  or  system  of  medicine  as 
the  legal  or  authorized  school  or  sys- 
tem; and  that  the  Act  of  1844  author- 
ized any  one  without  any  license  to 
practise  physic  and  surgery  at  the 
peril  of  being  sued  for  malpractice  or 
of  being  punished  for  a  misdemeanor 
or  convicted  of  gross  ignorance,  mal- 
practice, or  immoral  conduct.  Since 
the  Act  of  1844  allopathic  and  homoe- 
opathic physicians  have  had  equal 
and  like  remedies  for  slanderous  or 
libellous  attacks  on  their  professional 
reputations  or  characters  (citing  Corsi 
®.  Maretzek,4E.  D.  Smith,'8).  Since 
the  Act  of  1844  pretentious  ignorance 
of  the  system  makes  the  quack,  not 
the  system  (see  this  case  for  defini- 
tion of  quack.)  The  court  takes  ju- 
dicial notice  that  homoeopathy  is  a 
distinct  school  of  medicine,  and  that 
its  practitioners  are  diffused  through 
this  and  other  States  and  countries. 

In  Bailey  «.  Mogg,  4  Denio,  60 
(1847),  it  was  said  that  since  the  Act 
of  1844  quackery  might  boast  its  tri- 
umphant and  complete  establishment 
by  law.  This  case  contains  a  chrono- 
logical retrospect  of  the  various  laws 
regulating  the  practice  of  medicine 
and  surgery ;  this  retrospect  is  inter- 
esting as  showing  the  gradual  weak- 
ening from  1830  to  18fi:  of  the  laws 
designed  to  suppress  quackery  so  that 
finally  in  1844  all  requirement  for  a 
license  was  abrogated  (see  supra,  this 
note).  The  judge  facetiously  ob- 
serves that  by  the  Act  of  1844  the  leg- 
islature made  every  man  a  doctor; 
but  he  shows  and  holds  that  a  bo- 
tanic physician  unlicensed  in  1840, 
when  he  rendered  the  services,  could 
not  recover  compensation  in  1845. 

In  Corsi  v.  Maretzek,  4  E.  D.  Smith, 
1  (1855),  it  was  said  that  after  the  law 
of  1844  any  one  could  practise  physic 
in  the  State,  subject  only  to  an  action 
for  malpractice  and  to  prosecution  for 
a  misdemeanor  if  grossly  ignorant. 


guilty  of  malpractice  or  immoral  con- 
duct. 

Where  one  physician,  an  allo- 
pathic practitioner,  on  the  witness 
stand  while  under  oath,  denied  that 
another  (a  homoeopathic  practitioner) 
was  a  physician,  and  characterized 
him  as  a  quack,  and  the  other  sued 
him  for  libel  and  slander,  held  that  if 
the  witness  believed  his  answers  were 
pertinent  and  relevant  to  the  question 
at  issue,  they  were  privileged;  other- 
wise, if  the  jury  should  find  that  he 
was  actuated  by  malice  or  knew  the 
words  were  not  relevant  and  availed 
himself  of  the  opportunity  to  defame 
the  plaintiff.  White  «.  Carroll,  42  N. 
Y.,  161. 

In  the  absence  of  special  statutes 
the  law  does  not  exclusively  recog- 
nize any  particular  system  of  medi- 
cine or  class  of  medical  practitioners. 
Corsi  V.  Maretzek,  4  E.  D.  Smith,  1 
(N.  Y.  Com.  PI.,  1855). 

In  the  absence  of  any  statute  reg- 
ulating the  practice  of  medicine,  doc- 
tor simply  means  a  practitioner  of 
physic — the  system  of  practice  is  im- 
material (so  held,  where  in  a  contro- 
versy between  two  laymen,  the  right 
of  recovery  turned  upon  the  question 
whether  a  homoeopathic  physician 
was  "  a  doctor  ").  Corsi  ».  Maretzek, 
4  E.  D.  Smith.  1. 

The  action  of  a  medical  society  in 
expelling  a  member  cannot  be  re- 
viewed by  certiorari— the  proper 
remedy  is  by  mandamus  or  action. 
Where  an  appeal  is  allowed  to  the 
State  Medical  Society  that  remedy 
should  be  followed.  People  «.  Medi- 
cal Society  of  Dutchess  Co.,  84  Hun, 
448  (2d  Dept.,  1895). 

On  the  procedure  before  medical 
societies  for  expelling  members,  see 
People  ®.  Medical  Society  of  Dutchess 
Co.,  84  Hun,  448  (1895),  and  People 
V.  Medical  Society  of  Erie  Co.,  32  JN. 
Y.,  187.  ,.        . 

On  the  legal  right  of  a  licensed 
physician  to  compel  his  admission  to 
a  medical  society  by  mandamus,  see 
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The  regents  appoint  examiners  from  lists  of  nominees  fur- 
nished by  the  said  societies.  Each  nominee  before  his  appoint- 
ment is  required  to  furnish  to  the  regents  proof  that  he  has  re- 
ceived the  degree  of  doctor  of  medicine  from  some  registered 
medical  school,  and  has  legally  practised  medicine  in  this  State 
for  at  least  five  years.  If  no  nominees  are  legally  before  them, 
the  regents  may  appoint  from  the  members  in  good  standing  of 
such  societies  without  restriction  (i&.,  s.  141). 

Each  board,  or  any  committee  thereof,  may  take  the  testi- 
mony and  proofs  concerning  all  matters  within  its  jurisdiction. 
Each  board  may,  subject  to  the  regents'  approval,  make  all  by- 
laws and  rules '  not  inconsistent  with  law,  needed  in  performing 
its  duties;  but  no  by-law  or  rule  by  which  more  than  a  majority 
vote  is  required  for  any  specified  action  by  the  board  shall  be 
amended,  suspended,  or  repealed  by  a  smaller  vote  than  that  re- 
quired for  action  thereunder  (ib.,  s.  142). 

At  any  meeting  of  the  boards  of  examiners  a  majority  consti- 
tate  a  quorum,  but  questions  prepared  by  the  boards  may  be 
grouped  and  edited,  or  answer  papers  of  candidates  may  be 
examined  and  marked,  by  committees  duly  authorized  by  the 
boards  and  by  the  regents  (ib.,  s.  144). 

Qualification — Admission  to  Examination. —The  re- 
gents are  required  to  admit  to  examination  any  candidate  who 
pays  a  fee  of  $25,  and  submits  satisfactory  evidence,  verified  by 
oath,  if  required,  that  he — 

(1)  Is  more  than  twenty-one  years  of  age;  (2)  is  of  good 
moral  character ; "  (3)  has  the  general  education  required,  prelim- 
inary to  receiving  the  degree  of  bachelor  or  doctor  of  medicine 

People  V.  Medical  Society  of  Erie  Co.,  On  the  power  of  medical  colleges  to 

33N.  Y.,  187.  ,  remove  professor,  see  People  «.  N.  y. 

A  licensed  physician  does  not  for-  Medical  School,  29  App.  Div.,  344. 
feit  his  right  to  admission  to  a  medi-  *  It  is  libellous  ^jct-  se  to  denounce  a 

cal  society  by  advertising  his  claims  physician  in  his  professional  capacity, 

to  peculiar  skill;  the  code  of  medical  to  impute  to  him  the  Ignorance  of  a 

ethics  adopted  by  the  society  cannot  jackass,  the  brutality  of  a  savage,  and 

bind  those  who  are  not  members,  and  the  fiendishness  of  a  ghoul.     To  say 

a  person  not  a  member  is  under  no  of  a  physician  that  he  is  a  humbug, 

legal  obligation  to  observe  it.     People  or  a  quack,  or  a  butcher,  or  a  block- 

V.  Medical  Society  of  Brie  Co.,  33  N.  head,  or  a  quacksalver,  or  an  empiric, 

Y.,  187.  or  a  mountebank,  or  that  he  is  no 

'  The  grounds  for  expulsion  under  scholar,  or  that  his  diploma  is  worth- 

the   by-laws  and    regulations    of    a  less,   have   all  been  held  actionable 

medical  society  must  be  reasonable  per   se    as    touching    his    vocation, 

and  lawful.    People  v.  Medical  So-  Bommann  i).   Star  Co.,    174  N.  Y., 

oiety  of  Dutchess  Co.,  84  Hun,  448.  313,  affirming  72  App.  Div.,  633.    See 

See  also  note  2.  p.  391.  note  2,  p.  389. 
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in  this  state ;  (4)  has  studied  medicine  not  less  than  four  full 
school  years  of  at  least  nine  months  each,  including  four  satis- 
factory courses  of  at  least  six  months  each  in  four  different  cal- 
endar years  in  a  medical  school  registered  as  maintaining  at  the 
time  a  satisfactory  standard.  'New  York  medical  schools  and 
New  York  medical  students  shall  not  be  discriminated  against  by 
the  registration  of  any  medical  school  out  of  the  State,  whose 
minimum  graduation  standard  is  less  than  that  fixed  by  statutes 
for  New  York  medical  schools.  The  regents  may,  in  their  dis- 
cretion, accept  as  the  equivalent  for  any  part  of  the  third  and 
fourth  requirement  evidence  of  five  or  more  years'  reputable 
practice,  provided  that  such  substitution  be  specified  in  the 
license,  and  as  the  equivalent  of  the  first  year  of  the  fourth  re- 
quirement evidence  of  graduation  from  a  registered  college  course, 
provided  that  such  college  course  shall  have  included  not  less 
than  the  minimum  requirements  prescribed  by  the  regents  for 
such  admission  to  advanced  standing.  The  regents  may  also 
in  their  discretion  admit  conditionally  to  the  examination  in 
anatomy,  physiology,  and  hygiene,  and  chemistry,  applicants 
nineteen  years  of  age  certified  as  having  studied  medicine  not 
less  than  two  full  years  of  at  least  nine  months  each,  including 
two  satisfactory  courses  of  at  least  six  months  each,  in  two 
different  calendar  years,  in  a  medical  school  registered  as  main- 
taining at  the  time  a  satisfactory  standard,  provided  that  such 
applicants  meet  the  second  and  third  requirements  (Act  1893, 
c.  661,  s.  145,  subd.  4,  as  amd.  Act  1901,  c.  646,  as  amd. 
Act  1902,  c.  243,  s.  1) ;  (5)  has  either  received  the  degree  of 
bachelor  or  doctor  of  medicine  from  some  registered  medical 
school  or  a  diploma  or  license  conferring  full  right  to  practise 
medicine  in  some  foreign  country,  unless  admitted  conditionally 
to  the  examinations  as  specified  above,  in  which  case  all  quali- 
fications, including  the  full  period  of  study,  the  medical  degree, 
and  the  final  examinations  in  surgery,  obstetrics,  pathology,  and 
diagnosis  and  therapeutics,  including  practice  and  materia  med- 
ica,  must  be  met  (Act  1893,  c.  661,  s.  145).' 

•The  acts  (1880,  c.  513,  s.  4;  1887,  to  assure  competency;  to  that  end 
c.  647,  s.  2 ;  1890,  c.  500 ;  1893,  c.  661)  the  certificate  of  the  board  of  regents, 
show  throughout  an  Intent  to  protect  based  upon  the  unanimous  recom- 
the  people  from  imposition  by  the  mendation  of  aboard  of  medical  ex- 
unlearned  and  unskilful  who  may  aminers,  is  exacted,  and  the  require- 
nevertheless  obtain  from  institutions  ments  of  license  and  registration  are 
in  other  States  diplomas  purporting  insisted  upon,  and  no<  for  the  purpose 


NEW   YORK.  395 

The  degree  of  bachelor  or  doctor  of  medicine '  shall  not  be 
conferred  in  the  State  before  the  candidate  has  filed  with  the 
institution  conferring  it,  the  certificate  of  the  regents  that  before 
beginning  the  first  annual  medical  course  counted  toward  the 
degree,  unless  matriculated  conditionally  as  hereinafter  specified 
(three  years  before  the  date  of  his  degree),  he  had  either  gradu- 
ated from  a  registered  college  or  satisfactorily  completed  a  full 
course  in  a  registered  academy  or  high  school ;  or  had  a  prelimi- 
nary education  considered  and  accepted  by  the  regents  as  fully 
equivalent ;  or  held  a  regent's  medical  student  certificate,  granted 
before  this  act  took  effect;  or  had  passed  regents'  examinations 
as  hereinafter  provided.  A  medical  school "  may  matriculate 
conditionally  a  student  deficient  in  not  more  than  one  year's 
academic  work  or  twelve  counts  of  the  preliminary  education 
requirement,  provided  the  name  and  deficiency  of  each  student 
so  matriculated  be  filed  at  the  regents'  of&ce  within  three  months 
after  matriculation  and  that  the  deficiency  be  made  up  before 
the  student  begins  the  second  annual  medical  course  counted 
toward  the  degree.  Students  who  had  matriculated  in  a  New 
York  medical  school  before  June  5th,  1890,  and  students  who 
had  matriculated  in  a  New  York  medical  school  before  May 
13th,  1895,  as  having  entered  before  June  5th,  1890,  on  the  pre- 
scribed three  years'  study  of  medicine,  shall  be  exempt  from 
this  preliminary  education  requirement. 

A  medical  student  certificate  may  be  earned  without  notice 
to  the  regents  of  the  conditional  matriculation  either  before  the 
student  begins  the  second  annual  medical  course  counted  toward 
the  degree  or  two  years  before  the  date  of  the  degree  for  matric- 
ulates in  any  registered  medical  school,  in  the  four  cases  following : 

1.  For  matriculants  prior  to  May  9th,  1893,  for  any  twenty 
counts,  allowing  ten  for  the  preliminaries,  not  including  reading 
and  writing. 

of  bringing  within  the  penalties  of  pital,  60  Hun,  107  (1891);  128  N.  Y., 

the  statutes  a  physician  coming  from  621. 

another  State  possessed  of   all   the  A  note  on  the   legal  relation  be- 

quallflcations  which  the  statutes  re-  tween  students  and  colleges  (includ- 

quire.  Ottaway  D.  Lowden,  173N.  Y.,  ing  medical  colleges)  and  the  legal 

129.  rights  of  students  and  the  expulsion, 

'  On  mandamus  as  a  proper  remedy  dismissal,  and  suspension  of  students 

to  compel  the  issue  of  a  diploma  by  will  be  found  appended  to  Goldstein 

a  college  to  a  medical  student  who  v.  New  York  University,   11  N.  Y. 

has  complied  with  all  of  the  condi-  Ann.  Cas.,  127. 

tions,  see  People   v.  Bellevue   Hos-  ^Seen.  1,  p.  393. 
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2.  For  matriculants  prior  to  May  13th,  1895,  for  arithmetic, 
elementary  English,  geography,  spelling,  United  States  history, 
English  composition,  and  physics,  or  any  fifty  counts,  allowing 
fourteen  for  the  preliminaries. 

3.  For  matriculants  prior  to  January  1st,  1896,  for  any 
twelve  academic  counts. 

4.  For  matriculants  prior  to  January  1st,  1897,  for  any 
twenty-four  academic  counts. 

But  all  matriculants,  after  January  1,  1897,  must  secure 
forty-eight  academic  counts,  or  their  full  equivalent,  before  be- 
ginning the  first  annual  medical  course  counted  toward  the  de- 
gree, unless  admitted  conditionally  as  hereinbefore  specified, 
when  the  deficiency  must  be  made  up  before  the  student  begins 
the  second  annual  medical  course  counted  toward  the  degree 
(«&.,  s.  145,  as  amended  Act  1895,  c.  636,  and  Act  1896,  c.  Ill, 
and  Act  1901,  c.  646,  s.  5). 

Date  of  Effect  and  Application  of  Ambndatoet 
Acts. — This  act  (Act  1896,  c.  Ill)  shall  take  effect  immediately, 
except  that  the  increase  in  the  required  course  of  medical  study 
from  three  to  four  years  shall  take  effect  January  1st,  1898,  and 
shall  not  apply  to  students  who  matriculated  before  that  date 
and  who  received  the  degree  of  doctor  of  medicine  before  January 
1st,  1902  (Act  1896,  c.  Ill,  s.  2,  defining  application  of  s.  145 
as  amended  as  above). 

This  act  (Act  1901,  c.  646)  shall  take  effect  immediately 
(May  3d,  1901),  except  that  the  increase  in  the  required  course 
of  medical  studj^  from  three  to  four  years  shall  not  apply  to 
students  who  matriculated  before  January  1st,  1898,  and  who 
received  the  degree  of  doctor  of  medicine  before  January  1st, 
1902  (Act  1901,  c.  646,  s.  3). 

Questions. — Each  board  is  required  to  submit  to  the  regents 
as  required  lists  of  suitable  questions  for  thorough  examinations 
in  anatomy,  physiology,  and  hygiene,  chemistry,  surgery,  obstet- 
rics, pathology  and  diagnosis,  and  therapeutics,  including  prac- 
tice and  materia  medica.  From  these  lists  the  regents  are 
required  to  prepare  question  papers  for  all  these  subjects,  which 
at  any  examination  are  required  to  be  the  same  for  all  candi- 
dates, except  that  the  examination  may  be  divided  as  provided 
in  section  145,  and  except  that  in  therapeutics,  practice,  and 
materia  medica  all  questions  submitted  to  any  candidate  shall  be 
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chosen  from  those  prepared  by  the  board  selected  by  that  candi- 
date, and  shall  be  in  harmony  with  the  tenets  of  that  school  as 
determined  by  its  State  board  of  medical  examiners  ( Act  1893, 
c.  661,  s.  146,  as  amd.  by  Act  1901,  c.  646,  s.  2). 

Examinations  and  Ebpoets. — Examinations  for  a  license 
are  required  to  be  given  in  at  least  four  convenient  places  in 
this  State  at  least  four  times  annually  in  accordance  with  the 
regents'  rules,  and  exclusively  in  writing  and  in  English.  Each 
examination  is  conducted  by  a  regents'  examiner  who  shall  not 
be  one  of  the  medical  examiners.  At  the  close  of  each  ex- 
amination the  regents'  examiner  in  charge  is  required  to  deliver 
the  question  a,nd  answer  papers  to  the  board  selected  by  each 
candidate,  or  its  duly  authorized  committee,  and  such  board, 
without  unnecessary  delay,  is  required  to  examine  and  mark  the 
answers  and  transmit  to  the  regents  an  official  report  stating  the 
standing  of  each  candidate  in  each  branch,  his  general  average, 
and  whether  the  board  recommends  that  a  license  be  granted. 
Such  report  must  include  the  questions  and  answers  and  is  filed 
in  the  public  records  of  the  university.  If  the  candidate  fails 
on  a  first  examination,  he  may,  after  not  less  than  six  months' 
further  study,  have  a  second  examination  without  fee.  If  the  f  ail- 
,  ure  is  from  illness  or  other  cause  satisfactory  to  the  regents,  they 
may  waive  the  requirement  of  six  months'  study  («&.,  s.  147). 

Licenses. — On  receiving  from  a  State  board  an  official  re- 
port that  the  applicant  has  successfully  passed  the  examinations 
and  is  recommended  for  license,  the  regents  are  required  to 
issue  to  him,  if  in  their  judgment  he  is  duly  qualified  therefor, 
a  license  to  practise  medicine.'  The  contents  and  execution  of 
the  license  are  regulated  in  detail  by  the  act. 

•  A  study  of  the  successive   laws  law  the  unlicensed  physician  cannot 

since  1880  (c.  513,  1880;  c.  647,  1887;  recover.     AUcott  v.  Barber,  1  Wend., 

c.  600,   1890;  c.    661,  1893)  will   be  535(1838). 

found  in  Ottaway  v.  Lowden,  55  App.  An  unlicensed  practitioner,  who 
Div.,  410.  This  case  was  reversed  practised  as  a  physician,  surgeon, 
ou  appeal  in  173  N.  Y.,  139,  on  the  and  apothecary,  was  not  entitled  to 
ground  that  a  validating  certificate  recover  for  his  services,  nor  for  the 
from  the  Regents  under  sec.  148  was  medicine  furnished  by  him  to  his  pa- 
retroactive;  but  the  decision  below  tient,  even  though  the  medicine  was 
also  held,  that  a  license  is  essential  to  a  patentsd  medicine,  and  the  physi- 
recovery  of  compensation.  See  note  cian  was  the  patentee.  Smith  v. 
2,  p.  389.  Tracy,  2  Hall,  465  (1839). 

Though  in  honor  and  honesty  an  The  fact  that  the  patient  is  aware 

unlicensed  physician  who  cures  a  pa-  that  his  physician  is  not  a  licensed 

tient  should  be  paid,  the  courts  sit  practitioner,    does    not     enable    the 

to  administer  the  law,  and  under  the  physician  to  recover  compensation  for 
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Applicants  examined  and  licensed  by  other  State  examining 
boards  registered  by  the  regents  as  maintaining  standards  not 
lower  than  those  provided  by  this  article, '  and  applicants  who 
matriculated  in  a  New  York  State  medical  school  before  June 
5th,  1890,  and  who  shall  have  received  the  degree  of  "M.D." 
from  a  registered  medical  school  before  August  1st,  1895,  may, 
without  further  examination,  on  the  payment  of  ten  dollars  to 
the  regents,  and  on  submitting  such  evidence  as  they  may  require, 
receive  from  them  an  indorsement  of  their  license  or  diploma 
conferring  all  the  rights  and  privileges  of  a  regents'  license  is- 
sued after  an  examination. 

If  any  person  whose  registration  is  not  legal  because  of  some 
error,  misunderstanding,  or  unintentional  omission  shall  submit 
satisfactory  proof  that  he  had  all  the  requirements  provided  bylaw 
at  the  time  of  his  imperfect  registration,  ^  and  was  entitled  to  be 
legally  registered,  he  may,  on  the  unanimous  reconmiendation  of  a 
State  board  of  medical  examiners,  receive  from  the  regents  under 
seal  a  certificate  of  the  facts,  which  may  be  registered  by  any  county 
clerk  and  shall  make  valid  the  previous  imperfect  registration.' 

Before  any  license  is  issued,  it  must  be  numbered  and  re- 
corded in  a  book  in  the  regents'  office,  and  its  number  noted  in 
the  license.  This  record  in  all  legal  proceedings  has  the  same 
weight  as  evidence  that  is  given  to  a  record  of  conveyances  of 
land  {ib.,  s.  148).' 

his  services  nor  his  medicine.     Smith  a  previous  imperfect  registration  not 

V.  Tracy,  2  Hall,  465  (1829).  only  has  the  effect  of  validating  the 

A  medical  student  not  yet  licensed  previous  imperfect  registration  from 
to  practise  is  entitled  to  compensation  the  date  of  issue  of  the  validating 
for  professional  services  rendered  at  certificate,  but  it  operates  to  give  life 
the  request  of  one  who  knew  the  fact  to  the  imperfect  certificate  from  the 
(citing  Bailey  v.  Mogg,  4  Denio,  60;  date  of  its  filing,  and  hence  authorizes 
White  V.  Carroll,  42  S.  Y.,  161);  a  physician  thereafter  to  recover  for 
Bronson  v.  HofEman,  7  Hun,  674  (2d  services  rendered  after  filing  his  im- 
Dept.,  1876).  [N.B.  This  is  contrary  perfect  certificate  and  before  obtain- 
to  Accetta  «.  Zupa,  54  App.  Div. ,  33 ;  ing  the  validating  certificate,  and  also 
Fox  i>.  Dixon,  34  N.  Y.  St.  R.,  710;  frees  him  from  the  misdemeanor  of 
Ottaway  v.  Lowden,  55  App.  Div.,  practising  during  that  time.  Otta- 
410;  AUcott  V.  Barber,  1  Wend.,  525;  way  v.  Lowden,  172  N.  Y.,  139,  re- 
and  Smith  v.  Tracy,  2  Hall,  465.]  versing  55  App.  Div.,  410. 

'  See  note  1,  p.  394.  The  legislature  has   provided  for 

''It  requires  him  to  show,  not  that  he  so  correcting  the  imperfect  registra- 

isnow  entitled  to  belegallyregistered,  tion  as  to  give  it  the  same  effect  as 

but  that  he  was  so  entitled  at  the  time  if  it  had  been  perfect  in  the  first  in- 

of  filing  the  imperfect  registration.  stance;   it  speaks  of  the  time  when 

Ottaway  v.  Lowden,  172  N.  Y.,  129.  the  imperfect  registration  was  made. 

2  Under     sec.    148    the    certificate  Ottaway  b.  Lowden,  172  N.  T.,  129- 

granted  by  the  regents  to  make  valid  ■*  In    McPherson   «.    Cheadell,  24 
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Eegistey. — Every  license  to  practise  medicine  is  required,' 
before  the  licensee  begins  to  practise,  to  be  registered  in  the 
county  clerk's  office,  where  such  practice  is  to  be  carried  on,'' 
with  his  name,  residence,  place  and  date  of  birth,  and  the 
source,  number,  and  date  of  his  license.  Before  registering, 
each  licensee  is  required  to  file  an  affidavit  of  the  above  facts, 
and  that  he  is  the  person  named  in  the  license,  and  had,  before 
receiving  the  same,  complied  with  all  the  requisites  as  to  attend 
ance,  terms,  and  amount  of  study  and  examinations  required  by 
law  and  the  rules  of  the  university  as  preliminary  to  the  con- 
ferment thereof ;  that  no  money  was  paid  for  such  license  ex- 
cept the  regular  fees  paid  by  all  applicants  therefor ;  that  no 
fraud,  misrepresentation,  or  mistake  in  any  material  regard  was 
employed  by  any  one  or  occurred  in  order  that  such  license 
should  be  conferred. 

Every  license,  or  if  lost  a  copy,  legally  certified  so  as  to  be 
admitted  as  evidence,  or  a  duly  attested  transcript  of  the  record 
of  its  conferment,  shall  before  registration  be  exhibited  to  the 
county  clerk,  who,  only  in  case  it  was  issued  or  indorsed  as  a 
license  under  seal  by  the  regents,  shall  indorse  or  stamp  on  it  the 
date  and  his  name  preceded  by  the  words,  "Eegistered  as  author- 
Wend.,  at  p.  36  (1840),  the  method  of  tion.  Mayor  v.  Bigelow,  13  Misc.,  42 
proving  the  certificate  or  license  re-      (1895). 

quired  by  the  law  then  in  force  is  'Registry  is  essential  to  recovery 

considered,  as  well  as  the  burden  of  for  services  rendered  as  a  physician, 
proof  of  a  license,  in  a  suit  by  a  phy-  Accetta  ».  Zupa,  54  App.  Div.,  33 
sician  for  compensation;  it  also  con-  (3d  Dept.,  1900),  citing  Fox  v.  Dixon, 
aiders  the  effect  wrought  by  tlie  revi-  34  N.  Y.  St.  Rep.,  710,  to  same  effect, 
sion  of  the  law  of  1830  (1  R.  S.,  450,  and  saying  that  because  the  statute 
3d  ed,.,  s.  16)  and  the  presumption  makes  a  violation  of  the  law  a  mis- 
that  a  person  once  licensed  has  com-  demeanor,  a  contract  for  medical 
plied  with  a  provision  to  obtain  a  services  rendered  or  to  be  rendered 
renewal.    See  note  3,  p.  389.  without  compliance  with  the  law  is 

Where  a  physician   registered  his      for  an  illegal  consideration  and  there 
license  with  the  board  of  health  in-      can  be  no  recovery  on  it. 
stead  of  witli  the  county  clerk  as  re-  Under  Act  1880,  c.  513  (a  prede- 

quired  by  law,  it  was  held  at  N.  Y.  cesser  of  the  present  law)  a  physician 
Common  Pleas,  General  Term,  that  who  had  not  filed  his  certificate  could 
the  policy  of  the  statute  is  to  admit  not  recover  compensation  for  his  ser- 
a  competent  physician  to  practise  vices.  Pox  v.  Dixon,  34  N.  Y.  St. 
when,  in  good  faith,  he  has  endeav-      R.,  710. 

ored  to  comply  with  its  requirements,  ^In  Finch    «..GridIey's  Exr.,    35 

and  that  it  was  a  defence  to  the  action  Wend. ,  469  (1841),  it  was  held  that  a 
for  the  penalty  for  practising  without  physician  might  maintain  an  action 
a  license  to  show  that  since  the  action  for  medical  attendance,  although  he 
was  brought  he  had  complied  with  had  neglected  to  deposit  a  copy  of  his 
the  law  authorizing  the  validating  license  in  the  clerk's  office  of  the 
of  a    previous   imperfect   registra-      county  of  his  residence. 
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ity  to  practise  medicine  in  the  clerk's  office, County."    The 

«lerk  is  required  thereupon  to  give  to  every  physician  so  regis- 
tered a  transcript  of  the  entries  in  the  register  with  a  certifi- 
cate under  seal  that  he  has  filed  the  prescribed  affidavit  (j6., 
s.  149).' 

A  practising  physician  having  registered  a  lawful  authority 
to  practise  medicine  in  one  county  and  removing  such  practice, 
or  a  part  thereof,  to  another  county,  or  regularly  engaged  in 
practice  or  opening  an  office  in  another  county,  must  show  or 
send  by  registered  mail  to  the  clerk  of  such  other  county  his  cer- 
tificate of  registration.''  If  such  certificate  clearly  shows  that  the 
original  registration  was  of  an  authority  issued  under  seal  by  the 
regents,  or  if  the  certificate  itself  is  indorsed  by  the  regents  as 
entitled  to  registration,  the  clerk  is  required  thereupon  to  regis- 
ter the  applicant  in  the  latter  coun/;y,  and  to  stamp  or  indorse 
on  such  certificate  the  date,  and  his  name  preceded  by  the  words, 

"Eegistered  also  in County,"  and  return  the  certificate  to 

the  applicant  (ib.,  s.  150). 

Evidence — Unauthorized  Registration  and  License. 
— Every  unrevoked  certificate  ^  and  indorsement  of  registration 
is  presumptive  evidence  that  the  person  named  is  legally  regis- 
tered. STo  person  can  register  any  authority  to  practise  medi- 
(iine  unless  issued  or  indorsed  as  a  license  by  the  regents.  "So 
such  registration  is  valid  unless  the  authority  registered  consti- 
tuted at  the  time  of  registration  a  license  under  the  laws  of  the 
State  then  in  force.  No  diploma  or  license  conferred  on  a  per- 
son not  actually  in  attendance  at  the  lectures,  institution,  and 
examinations  of  the  school  conferring  the  same,  or  not  possessed, 
at  the  time  of  its  conferment,  of  the  requirements  then  demanded 
of  medical  students  in  this  State  as  a  condition  of  their  being 

'  The  registry  of  physicians,  kept  State,  and  no  new  registry  Is  neces- 

under  sec.  149,  is  competent  evidence  sary  to  authorize  him  to  visit  a  pa- 

to  show  that  a  physician  is  not  regis-  tient    in    any  other   county  of  the 

tered    therein    and   therefore   is  not  State.     Martino  t.  Klrls,  55  Hun,  474 

authorized  to  practise  in  such  county.  (1890,  2d  Dept.) . 

Accetta  ».  Zupa,  54  App.  Dlv.,  33  (3d  Giving  two  days  in  a  week  to  prac- 

Dept.,  1900).  tice  in  another  county  is  not  making 

^  Under  c.  518,  laws  1880  (a  prede-  a  new  practice  in  a  new  county  unless 

cesser  of  the  present  law),  it  was  held  intended  as  a  cover  for  a  real  change 

that  a  physician  once  registered  in  of  place.     Martino  v.  Kirk,  55  Hun, 

the  county  in  the  State  where  he  is  474  (1890),  2d  Dept. 

practising  or  intends  to  commence  'See  note  3,  p.  399,  and  note 2,  ?• 

the  practice  of  medicine,  is  author-  400. 
ized  to  practise  anywhere  within  the 
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licensed,  and  no  registration  not  in  accordance  ■with  this  article, 
shall  be  lawful  authority  to  practise,  nor  shall  the  degree  of  doc- 
tor of  medicine  be  conferred  causa  honoris  or  ad  eundum,  nor  if 
previously  conferred  shall  it  be  a  qualification  for  practice  (ib., 
s.  151).' 

Exceptions.^ — The  law  does  not  affect  commissioned  medical 
officers  serving  in  the  United  States  army,  navy,  or  marine  hos- 
pital service  while  so  commissioned ;  or  any  one  while  actually 
serving  on  the  resident  medical  staff  of  any  legally  incorporated 
hospital ;  or  any  legally  registered  dentist  exclusively  engaged  in 
the  practice  of  dentistry ;  or  any  manufacturer  of  artificial  eyes, 
limbs,  or  orthopaedic  instruments  or  trusses  in  fitting  such  in- 
struments on  persons  in  need  thereof ;  or  any  lawfully  qualified 
physician  in  other  States  or  countries  meeting  legally  registered 
physicians  in  this  State  in  consultation ;  or  any  physician  resid- 
ing on  a  border  of  a  neighboring  State  and  duly  authorized  under 
the  laws  thereof  to  practise  medicine  therein  whose  practice  ex- 
tends into  this  State,  and  who  does  not  open  an  office  or  appoint 
a  place  to  meet  patients  or  receive  calls  within  this  State ;  or  any 
physician  duly  registered  in  one  county  called  to  attend  isolated 
cases  in  another  county,  but  not  residing  or  habitually  practising 
therein  (ib.,  s.  152). 

FoEMEE  Peaotitionees.  ' — The  act  of  1894,  c.  404  (May  3d, 
1894),  provided  for  the  license  within  one  year  thereafter  of 
physicians  holding  diplomas  of  date  prior  to  January  1st,  1880, 
and  who  had  been  residents  and  citizens  of  the  State  continuously 
since  June  1st,  1880,  on  compliance  with  its  provisions. 

HoNOEAEY  Dbgeee  OP  DocTOE  OF  MEDICINE. — The  re- 
gents of  the  university  may  in  their  discretion  confer  the 
honorary  degree  of  doctor  of  medicine  upon  such  persons,  not  to 
exceed  four  in  any  one  year,  as  may  be  recommended  to  them 
for  that  purpose,  by  the  medical  society  of  this  State,  but  such 
honorary  degree  shall  in  no  case  be  a  license  to  practise  physic  or 
surgery  (Act  1840,  c.  366.  Heydecker's  General  Laws,  2ded., 
vol.  iv.,  p.  4670.)* 

Offence — Penalty.  — A  person  who,  not  being  then  lawfully 
authorized  to  practise  medicine "  within  this  state  and  so  regis- 

'  See  below,  p.  401,  Honorary  De-  ^  See  note  1,  p.  388. 

GKEE.  *  See  above,  title  Exobptionb. 

''See  note  1,  p.  389.  'See  note  1,  p.  389. 
36 
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tered  according  to  law,  shall  practise  medicine  within  this  state 
without  lawful  registration,  or  in  violation  of  any  provision  of 
this  article,  or  who  shall  buy,  sell,  or  fraudulently  obtain  any 
medical  diploma,  license,  record,  or  registration,  or  who  shall 
aid  or  abet  such  buying,  selling,  or  fraudulently  obtaining,  or 
who  shall  practise  medicine  under  cover  of  any  medical  diploma, 
license,  record  or  registration,  illegally  obtained,  or  signed  or 
issued  unlawfully  or  under  fraudulent  representations  or  mistake 
of  fact  in  a  material  regard,  or  who  after  conviction  of  a  felony 
shall  attempt  to  practise  medicine,  or  who  shall  so  practise,  or 
shall  append  "M.D."  to  his  or  her  name  or  assume  or  advertise' 
the  title  of  doctor, "  or  any  title  which  shall  show,  or  tend  to 
show,  that  the  person  assuming  or  advertising  the  same  is  a 
practitioner  of  any  of  the  branches  of  medicine,  in  such  manner 
as  to  convey  the  impression  that  he  or  she  is  a  legal  practi- 
tioner of  medicine  or  any  of  its  branches,  without  having  legally 
received  the  medical  degree,  or  without  having  received  a 
license '  which  constituted  at  that  time  an  authority  to  practise 
medicine  under  the  laws  of  this  State  then  in  force,  shall  be 
guilty  of  a  misdemeanor '  punishable  with  a  fine  of  not  more 
than  $250,  or  imprisonment  for  six  months  for  the  first  offence, 
and  for  subsequent  offences  with  a  fine  of  not  more  than  $500, 
or  imprisonment  for  not  less  than  one  year,  or  both  fine  and 
imprisonment. "    To  practise  medicine  under  a  false  or  assumed 

'  See  note  1,  p.  393.  The  defendant,  charged  with  prac- 
'^  See  note  1,  p.  388.  tising  medicine  without  a  license  or 
'See  note  1,  p.  389.  diploma  from  some  chartered  school, 
*See  note  1,  p.  390.  State  board  of  medical  examiners  or 
'  For  punishment  and  rules  of  evi-  medical  society,  testified  that  he  had 
dence  applied  under  former  laws  see  received  a  diploma  from  the  Univer- 
cases  cited  in  note  1,  p.  388.  sity  of  Medicine  and  Surgery  in  Phil- 
See  note  1,  p.  389.  adelphia,    which    diploma  was  de- 
Under  an  indictment  under  356  (in  stroyed  in  the  Chicago  Are,  Md  that 
1884)  Penal  Code  for  "  practising  med-  evidence  of  the  diploma  could  not  be 
iciue  and  surgery  in  this  State  with-  given,  without  proof  that  the  univer- 
out  being  authorized  so  to  do  by  a  sity  was  a  chartered  school.    People 
license  or  diploma  from  some  char-  e.  Nyce,  34  Hun,  398. 
tered  school.  State  board  of  medical  Where  defendant  produced  a  license 
examiners  or  medical  society,"  it  was  from   the  Kansas   Eclectic  Medical 
held,  that  it  being  proved  or  admitted  Examining  Board,  in  due  form  under 
that  defended  practised  medicine  at  the  law  of  that  State,  to  show  a  li- 
the time  and  place  charged   in  the  cense  from  a  State  board  of  medical 
indictment,  it  was  incumbent  on  him  examiners,  which,  if  valid,  enW'ed 
to  show  that  he  did  so  imder  the  pro-  him  to  practise  in  New  York  (1884), 
tection  of  a  license  or  diploma.     Peo-  and  the    prosecution  produced  and 
pie  V.  Nyce,  34  Hun,  298  (Gen.  T.  read  34  Kan.,  686  (State.  ecrrf.Atty. 
Supr.  Ct.,  8d  Dept.,  1884).  Gen.    v.   Stormont),  which  decided 
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name,  or  to  falsely  personate  another  practitioner  of  a  like  or 
different  name,  is  a  felony.  The  act  makes  provision,  in  case  of 
prosecution  on  complaint  of  any  incorporated  medical  society  of 
the  State,  or  any  county  medical  society  of  such  county  entitled 
to  representation  in  a  State  society,  for  the  payment  of  the  fines 
to  such  society,  which  is  to  account  to  the  county  treasurer  for 
the  excess  over  the  expense  of  the  society  in  enforcing  the  medi- 
cal laws  (Act  1893,  c.  661,  s.  153,  as  amd.  Act  1895,  c.  398,  s.  1, 
and  Act  1905,  c.  455). 

Investigation— Pkosecution.— When  an  alleged  criminal 
violation  of  any  provision  of  this  article  is  brought  to  the  atten- 
tion of  the  district  attorney  of  any  county,  either  on  the  com- 
plaint of  a  State  or  county  medical  society  or  otherwise,  he  shall 
cause  an  investigation  and  if  satisfied  that  probable  cause  exists 
for  the  belief  that  such  a  crime  has  been  committed,  he  shall 
cause  the  prosecution  of  the  alleged  offender  {ib.). 


that  the  Kansas  law  was  unconstitu- 
tional, it  was  error  for  tlie  court  to 
instruct  the  jury  that  as  matter  of 
law  the  defendant  had  no  defence. 
It  was  the  duty  of  the  court  to  deter- 
mine the  law  of  Kansas  as  a  fact,  and 
it  could  not  adopt  the  case  in  Kansas 
as  precluding  It  from  examining  into 
the  Constitution  of  Kansas  to  deter- 
mine for  itself  the  law  of  Kansas. 
People  «.  Nyce,  34  Hun,  298. 

Where  the  indictment  did  not 
charge  a  violation  of  the  law  in  fail- 
ing to  secure  the  indorsement  or  rec- 
ord of  the  certificate  or  diploma,  the 
defendant  could  not  be  called  on  to 
answer  that  charge,  and  a  conviction 
erroneous  under  the  indictment  as 
drawn  could  not  be  sustained  on  ap- 
peal because  it  appeared  that  the  di- 
ploma relied  on  by  the  defendant  was 
not  indorsed  or  recorded.  People  v. 
Nyce,  34  Hun,  298. 

Where  a  defendant  proves  a  di- 
ploma, apparently  regular  on  its  face, 
the  burden  of  impeaching  it  rests 
with  the  people;  on  grounds  of  con- 
venience and  necessity,  the  defendant 
is  in  the  first  instance  required  to 
prove  his  license  or  stand  convicted 
of  having  none,  but  having  complied 
with  this  requirement  and  removed 
the  difficulty  which  lies  at  the  founda- 
tion of  this  exceptional  rule,  he  is 
obliged  to  go  no  further  than  the  ne- 


cessity requires  (Landon  J.  in  concur- 
ring opinion).  People  v.  Nyce,  34 
Hun,  298. 

Under  sec.  356  Penal  Code  (in 
1889)  a  person  practising  without  a 
license  from  some  chartered  school. 
State  board  of  medical  examiners  or 
medical  society  was  guilty,  although 
he  had  practised  since  1858,  and  had 
received  a  medical  education  at  two 
German  universities;  a  certificate  of 
limited  study  is  not  the  license  re- 
quired by  the  law.     People  v.  Fulda, 

52  Hun,  65. 

When  the  fact  of  practice  is  proved 
the  burden  is  on  the  defendant  to 
show  the  license.     People  ■».  Pulda, 

53  Hun,  65. 

On  form  and  sufficiency  of  com- 
plaint, under  analogous  veterinary 
law,  see  County  of  Steuben  v.  Wood, 
24  A.  D.,  .443,  holding  that  as  the 
action  is  highly  penal,  the  rules  of 
pleading  should  not  be  relaxed,  and 
that  a  complaint  which  alleged  that 
at  a  time  and  place  mentioned  the 
defendant  practised  veterinary  medi- 
cine in  violation  of  the  statute,  did 
not  state  fctcts,  but  a  legal  conclu- 
sion. 

Mayor  v.  Bigelow,  13  Misc.,  43, 
contains  an  opinion  by  Judge  Roger 
A.  Pryor  showing  the  application  of 
the  principles  of  construction  to  the 
penal  provisions  of  this  law. 
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Intoxicated  Physician.— A  physician  or  surgeon,  or  person 
practising  as  such,  who,  being  in  a  state  of  intoxication,  without 
a  design  to  effect  death,  administers  a  poisonous  drug  or  medi- 
cine, or  does  any  other  act  as  a  physician  or  surgeon,  to  another 
person,  which  produces  the  death  of  the  latter,  is  guilty  of  man- 
slaughter in  the  second  degree  (Penal  Code,  s.  200). 

A  physician  or  surgeon,  or  person  practising  as  such,  who, 
being  in  a  state  of  intoxication,  administers  any  poison,  drug  or 
medicine,  or  does  any  other  act,  as  a  physician  and  surgeon,  to 
another  person,  by  which  the  life  of  the  latter  is  endangered,  or 
his  health  seriously  affected  is  guilty  of  a  misdemeanor  (Penal 
Code,  s.  357). 

SuEGEON  AT  DuEL. — A  person  present  as  surgeon  at  the 
time  appointed  for  a  duel  or  combat  with  deadly  weapons,  or 
when  such  duel  or  combat  is  fought,  is  punishable  by  imprison- 
ment for  not  more  than  seven  years  (Penal  Code,  s.  235), 

Definitions.  ^As  used  in  the  article,  university  means  the 
University  of  the  State  of  New  York.  Medical  school  means  any 
medical  school,  college,  or  department  of  a  university  registered 
by  the  regents  as  maintaining  a  proper  medical  standard  and 
as  legally  incorporated.  Medicine  means  medicine  and  surgery ; ' 
physician "  means  physician  and  surgeon  (Act  1893,  c.  661,  defini- 
tions). 

Fees. — To  regents,  for  examination,  $25  (ib.,  s.  145,  as 
amended  Act  1896,  c.  Ill,  s.  1). 

In  case  of  failure,  second  examination  after  six  months'  study 
without  additional  fee  (ib.,  s.  147). 

To  regents,  for  license  without  examination  under  section 
148,  $10  (ib.,  s.  148). 

To  county  clerk,  for  registering  affidavit  and  certificate,  |1 
(*.,  s.  149). 

To  county  clerk,  for  registration  in  an  additional  county,  25 
cents  (ib.,  s.  150). 

'  See  n.  1,  p.  389.  comes  within  the   decision  that  an 

'There  is  a  distinction  between  a  unlicensed  practitioner  is  incapable  of 

practitioner  of  physic  and  an  apothe-  suing  for  services  rendered  or  medi- 

Gary.     AUcott  v.   Barber,   1  Wend.,  cines  furnished  as  a  physician.    AH- 

535  (1828).  cott  v.  Barber,  1  Wend.,  525  (1838). 

Where  the  same   person  olBciates  See  note  1,  p.  392. 
both  as  physician  and  apothecary,  he 
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North  Carolina. 

See  Appendix,  p.  698. 

Board  op  Medical  Examiners. — The  board  of  medical 
examiners  of  the  State  consists  of  regularly  graduated  physicians 
appointed  by  the  medical  society  of  the  State  '  (Code  1883,  ss, 
3,123,  3,126). 

Prohibition.^ — No  person  can  lawfully  practise  medicine- 


'  The  courts  have  held  that  of  the 
many  schools  of  medicine  and  surgery, 
the  legislature  could  not  prescribe 
that  any  one  was  orthodox  and  the 
others  heterodox,  but  that  those  pro- 
fessing the  different  systems— allo- 
pathic, homoeopathic,  Thompsouian, 
and  the  like— should  be  examined 
upon  a  course,  such  as  is  taught  in 
the  best  colleges  of  that  school  of 
practice,  but  that  it  is  not  essential 
that  a  member  of  each,  or  of  any 
special  school  should  be  upon  the 
Board  of  Examiners.  State  ii.  Biggs, 
133  N.  C,  723. 

The  medical  society  are  allopaths, 
and  would  not  recognize  nor  license 
an  osteopath ;  if  they  would  not,  and 
the  court  should  hold  it  indictable  to 
practise  osteopathy  without  a  license, 
it  would  be  a  judicial  prohibition 
upon  that  phase  of  healing.  State  v. 
McKnight,  131  N.  C,  717.  The 
court  cites  with  approval  Smith  v. 
Lane,  31  JST.  Y.,  633;  State  «.  LefE- 
ring,  61  Ohio  St.,  89;  46  L.  R.  A., 
334;  Nelsons.  State  Board  of  Health, 
33  Ky.,  438,  50  L.  R.  A.,  383,  and 
determines  that  the  practice  of  oste- 
opathy is  not  the  practice  of  medicine 
or  surgery,  as  commonly  understood, 
and  therefore  (as  the  law  stood  in 
1903,  before  the  amendment  of  1903, 
c.  697)  it  was  not  necessary  for  a 
practitioner  of  osteopathy  to  have  a 
license  from  the  Board  of  Medical 
Examiners  before  practising  it. 

To  limit  treatment  to  allopathy 
would  be  to  limit  progress  by  estab- 
lishing that  as  a  State  system,  and 
might  be  establishing  a  monopoly, 
which  would  be  unconstitutional. 
State  V.  McKnight,  131  N.  C,  717 
(see  State  v.  Biggs,  note  3,  infra). 

'On  the  limits  of  the  legislative 
power,  in  regulating  the  practice  of 


medicine  and  surgery,  see  State  v. 
Biggs,  133  N.  C,  733.  It  extends 
to  protecting  the  public  against 
unfit  members  of  that  profession, 
and  the  prohibition  of  any  pretended 
art  of  healing,  which  is  calculated 
to  deceive  and  injure  the  public, 
and  to  protect  the  public  against 
the  ignorant  and  vicious  who  pro- 
fess knowledge  and  skill  in  any  art 
or  profession  of  healing  in  which 
technical  knowledge  and  learning  are 
required  to  safely  and  properly  prac- 
tise it.  But  the  police  power  does 
not  extend  to  requiring  a  practitioner 
to  .show  a  proficiency  in  medicine  and 
surgery  in  cases  in  which  the  prac- 
titioner, not  professing  to  be  a  prac- 
titioner of  medicine  or  surgery,  and 
not  deceiving  or  injuring  the  public 
and  not  being  ignorant  or  incom- 
petent to  the  detriment  of  the  public, 
in  the  application  of  the  methods  he 
uses,  merely :  (1)  administers  massage, 
baths,  and  physical  culture ;  (3)  man- 
ipulates muscles,  bones,  spine,  and 
solar  plexus;  (3)  kneads  the  muscles 
with  the  fingers  of  the  hand ;  and  (4) 
advises  patients  what  to  eat  and  what 
not.     State  «.  Biggs,  133  Iv.  C,  733. 

The  legislature  may  not,  under 
the  guise  of  protecting  public  inter- 
ests, arbitrarily  interfere  with  private 
business  or  iinpose  unusual  or  unnec- 
essary restrictions  upon  lawful  occu- 
pations. Its  determination  of  what  is 
a  proper  exercise  of  its  police  power 
is  not  final  or  conclusive,  but  is  sub- 
ject to  the  supervision  of  the  courts. 
State  V.  Biggs,  133  N.  C,  733. 

All  the  law  has  done  or  can  do  is. 
to  require  that  those  practising  on 
the  sick  with  knife  and  drugs  shall 
be  examined  and  found  competent  by 
those  of  like  faith  and  order.  State 
V.  Biggs,  188  N.  C,  738. 
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or  surgery, '  or  any  of  the  branches  thereof,  nor  in  any  case  pre- 
scribe for  the  cure  of  disease "  for  a  fee  or  reward '  unless  he  shall 


'  "What  is  the  practice  of  medicine 
and  surgery  \sa&  well  understood,  and 
its  limits,  as  the  practice  of  dentistry. 
State  11.  Biggs,  133  N.  C,  7^3. 

A  person  who  advertised  and 
practised  as  Dr.  Harry  A.  McKnight, 
who  administered  no  drugs  or  medi- 
cines, who  manipulated,  kneaded, 
flexed,  and  rubbed  the  body  of  his 
patients,  and  applied  hot  and  cold 
baths,  and  prescribed  rules  of  diet 
and  exercise,  and  practised  oste- 
opathy, hypnotism,  and  suggestion 
under  hypnotism,  and  who  was  a 
graduate  of  a  college  of  osteopathy 
duly  incorporated,  but  who  was  not 
licensed  to  practise  medicine  or  sur- 
gery or  any  of  their  branches,  nor  to 
prescribe  for  the  cure  of  diseases  for 
fee  or  reward,  and  who  charged  a 
fee,  and  twice  used  a  surgeon's  knife 
to  open  an  abscess  in  a  patient's 
mouth,  but  who  did  not  charge  for 
that  service,  was  not  guilty  under 
Laws  1889,  c.  181,  amending  1845,  c. 
117,  and  code  sec.  3,133.  State  «. 
McKnight,  131  N.  C,  717  (see  State 
V.  Biggs,  note  3  infra,  for  the  de- 
termination of  the  court  that  the 
Act  of  1903,  c.  697,  attempting  to 
bring  osteopaths  within  the  law  was 
unconstitutional  as  creating  a  mo- 
nopoly, and  declining  to  consider 
whether  it  unduly  discriminated 
against  osteopaths). 

He  does  not  practise  medicine  and 
surgery  who  does  not  use  drugs, 
medicine,  nor  surgery.  State  v.  Mc- 
Knight, 131  N.  C,  717. 

Where  surgery  was  practised  as  a 
charity,  without  fee  or  reward,  and 
incidentally  and  not  in  the  usual 
course  of  practice,  the  practitioner 
though  not  licensed  did  not  violate 
the  law.  State  «.  McKnight,  131  N. 
C,  717.     See  note  2,  p.  405. 

'' "  Practice  of  medicine  and  sur- 
gery "  is  not  coextensive  with  "  treat- 
ment of  diseases"  and  cannot  be 
made  so  unless  "surgery  and  medi- 
cine "  are  adopted  as  the  State  system 
of  treatment,  a  monopoly,  and  all 
other  methods  are  made  "indictable. 
State  «.  Biggs,  133  N.  C,  723. 

The  State  Medical  Society  was 
incorporated  by  c.  358,  Act  1858-59, 


and  the  act  provided  for  examination 
and  licenses,  but  the  only  penalty  till 
1885  was  that  the  unlicensed  prac- 
titioner could  not  recover  compensa- 
tion in  the  courts.  State  v.  Biegs 
133  N.  C,  739(1903). 

An  interesting  discussion  of  the 
various  views  of  what  constitutes 
quackery,  quoting  Bishop  Warbur- 
ton's  "  orthodoxy  is  my  doxy,  heter- 
odoxy is  the  other  man's  doxy  "  will 
be  found  in  State  ■».  Biggs,  ending 
with  the  proposition  that  this  is  a 
free  country,  and  any  man  has  a 
right  to  be  treated  by  any  system  he 
chooses,  and  the  law  cannot  decide 
that  any  one  system  shall  be  the  sys- 
tem he  shall  use ;  ifhe  gets  improper 
treatment  for  his  children,  it  is  for  a 
jury  of  his  peers  to  decide,  not  a  mat- 
ter of  law  to  be  prescribed  by  a  judge 
or  legislature. 

On  the  antiquity  ot  the  practice  of 
medicine  and  surgery,  see  State  c. 
Biggs. 

The  case  of  State  v.  Biggs  is  most 
interesting  as  substantially  the  only 
case  which  directly  considers  the  out- 
side limits  of  the  legislative  power  in 
prescribing  the  qualifications  of  those 
who  treat  the  sick  for  pay.  It  is 
very  recent  (decided  December  18th, 
1903),  and  if  its  principles  are  applied 
in  other  States  it  will  lead  to  the 
determination  that  the  laws  of  other 
States  are  unconstitutional  whose 
legislatures  have  in  efliect  prescribed 
that  all  persons  who  treat  the  sick  for 
pay  must  pass  an  examination  in 
medicine  and  surgery  (see  111.,  Ohio, 
So.  Dak.).  The  opinion  was  written 
by  Chief  Justice  Clark  and  appears 
to  be  his  individual  opinion  only,  as 
Justices  Walker  and  Connor  con- 
curred in  the  result  only,  and  Justices 
Douglass  and  Montgomery,  the  re- 
maining justices  of  the  court,  did 
not  take  part  in  the  decision. 

2  The  legislature  could  not  restrict 
the  cure  of  the  body  to  the  practice 
of  medicine  and  siirgery,  or  establish 
any  State  system  of  healing.  State 
V.  Biggs,  133  N.  C,  739,  citing  State 
V.  McKnight,  131  N.  C,  723.         . 

Prior  to  1903  those  who  had  faitb 
in  treatment  by  methods  not  included 
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have  been  first  licensed  '  (Code  1883,  s.  3,122,"  as  amended  Act  of 
1885,  c.  117,  s.  1).' 

nEFiNiTiON — Osteopathy — Prayer — (held  unconstitution- 
al in  State  v.  Biggs ;  see  notes  below ) .  — ' '  Practice  of  medicine  "  * 


in  the  practice  of  medicine  and  smyjery 
as  usually  understood  had  the  right 
to  practise  their  faitli  and  be  treated 
if  they  chose  hy  those  wlio  openly 
and  avowedly  did  not  use  either  sur- 
gery or  drugs  in  the  treatment  of  dis- 
ease, and  the  legislature  could  not 
under  the  Constitution  restrict  all 
healing  to  any  one  school  of  thought 
or  practice.  State  v.  Biggs,  133  N. 
C,  728  (1903). 

Patients  have  a  right  to  use  such 
methods  as  do  not  require  much  skill 
and  learning,  if  they  wish,  and  the 
attempt  to  require  an  examination  of 
the  character  above  recited  for  tlio 
application  of  such  tj'eatment  is  not 
warranted  by  any  legitimate  exercise 
of  the  police  power.  State  v.  Biggs, 
im  N.  C,  723.  (See  this  case  for  a 
discussion  of  the  effect  of  such  legis- 
lation as  creating  a  monopoly  and 
prohibiting  the  use  of  simple  reme- 
dies.) 

It  is  not  competent  for  a  legisla- 
ture to  deny  manliiud  any  relief  from 
pain  and  suffering  except  at  the  hands 
of  a  particular  school  of  medical 
thought,  even  though  it  be  the  best. 
That  is  a  matter  which  must  be  de- 
cided by  those  who  seek,  and  must 
pay  for  relief;  not  by  the  M.D.'s 
tliemselves  nor  by  the  courts.  State 
V.  Biggs,  133  N.  C.,  723. 

'  The  law-making  power  of  the 
State  has  the  right  to  require  an  ex- 
amination and  certificate  as  to  the 
competency  of  persons  desiring  to 
practise  law  or  medicine.  State  v. 
Call,  121  N.  C,  643. 

To  require  this  is  an  exercise  of 
the  police  power  for  the  protection 
of  the  public  against  incompetents 
and  impostors,  and  is  in  no  sense  the 
creation  of  a  monopoly  or  special 
privileges.  State  v.  Call,  121  N.  C, 
643. 

■'In  State  v.  Call,  121  N.  C,  644, 
tlie  court  held  that  code  sees.  3,123, 
3,132,  as  amended  Act  1885,  c.  117, 
261,  Act  1889,  c.  181,  ss.  4,  5,  Act 
1891,  c.  420,  did  not  violate  Art.  I., 
«■  7,  of  the  State  Constitution  forbid- 


ding exclusive  privileges  and  emolu- 
ments to  any  set  of  men  ;  nor  see.  31 
of  the  same  article,  forbidding  monop- 
olies and  perpetuities;  nor  the  14th 
Amdt.,  U.  S.  Const.,  prohibiting  any 
State  to  deny  to  any  person  the  equal 
protection  of  the  laws  (cf.  State  «. 
Biggs,  supra  n.  2,  p.  405,  notes  2  and  3, 
p.  406,  showing  that  Act  1908,  c.  697, 
does  violate  the  State  Constitution). 

Section  3,123  is  a  reiinactment  of 
Act  1852,  c.  258,  s.  2.  Puckett  i\ 
Alexander,  103  N.  C,  95. 

^In  State  v.  Call,  121  N.  C,  646, 
the  act  of  1885,  c.  117,  was  upheld, 
not  without  great  hesitation,  solely 
on  the  ground  that  it  was  an  exercise 
of  the  police  power  for  the  protection 
of  the  public  against  incompetents 
and  impostors,  and  in  no  sense  the 
creation  of  a  monopoly  or  special 
privilege.  State  «.  Biggs,  183  N.  C, 
729. 

^See  n.  2,  p.  405,  notes  2  and  3,  p. 
406. 

The  act  of  1903,  c.  697,  amending 
sec.  3,122,  in  defining  how  the  expres- 
sion "  practice  of  medicine  and  sur- 
gery "  should  be  construed,  in  effect 
enacted  that  it  should  mean  practice 
without  medicine  or  surgery  if  a  fee 
should  be  charged;  if  no  fee  is 
charged,  then  they  drop  back  to  their 
normal  meaning.  There  is  no  protec- 
tion to  the  public  in  this,  but  unless 
the  act  protects,  and  is  intended  sole- 
ly to  confer  protection  on  the  public 
it  is  invalid,  for  the  legislature  can- 
not forbid  one  man  to  practise  a  call- 
ing or  profession  for  the  benefit  or 
profit  of  another.  State  ».  Biggs,  138 
N.  C,  733. 

In  State  ii.  Biggs,  133  N.  C,  723, 
after  showing  how  the  Act  of  1903,  c. 
697,  would  operate  to  bar  dentists, 
aurists,  oculists,  corn  doctors,  old 
women,  herb  doctors,  and  even  an  at- 
tempt to  dissipate  an  attack  of  the 
blues,  for  a  fee,  unless  they  had 
passed  an  examination  in  the  pre- 
scribed subjects,  the  chief  justice  said 
that  this  is  creating  a  monopoly  be- 
cause it  enacted  that  diseases  should 
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means  the  management  or  treatment '  for  fee  or  reward  of  any 
case  of  disease,  physical  or  mental,  real  or  imaginary,  with  or 
without  drugs,"  surgical  operation,  surgical  or  mechanical  ap- 
pliances, or  by  any  other  method  whatsoever,  provided  that 
this  shall  not  apply  to  midwivesnorto  nurses;  provided  further, 
that  applicants  not  belonging  to  the  regular  school  of  mediciue 
shall  not  be  required  to  stand  an  examination  except  upon  the 
branches  taught  in  their  regular  colleges,  to  wit,  the  osteopaths,' 
shall  be  examined  onLy^  upon  descriptive  anatomy,  general 
chemistry,  histology,  physiology,  urinalysis  and  toxicology, 
hygiene,  regional  anatomy,  pathology,  neurology,  surgery,  ap- 
plied anatomy,  bacteriology,  gynecology,  obstetrics,  and  physical 
diagnosis,  j)rovided  this  act  shall  not  apply  to  any  person  who 
ministers  to  or  cures  the  sick  or  suffering  by  prayer  to  Almighty 
God,  without  the  use  of  any  drug  or  material  means  (Act  1903, 
c.  697). 


be  not  ( ured,  if  foi'  a  fee,  without  the 
examinations ;  tliat  sucli  an  examina- 
tion was  proper  for  a  person  who 
liolds  liimself  out  as  an  M.D. ;  that  it 
was  not  requisite  that  a  person  who 
treated  a  diseased  ear  should  be  pro- 
ficient in  obstetrics,  nor  that  an  ocu- 
list should  be  a  chemist,  nor  one  who 
removes  corns  or  plugs  teeth  a  pro- 
ficient in  materia  medica,  nor  one  who 
applies  a  fomentation,  forced  to  pass 
in  therapeutics,  nor  that  one  who 
sells  herb  tea  for  the  stomach-ache 
should  be  scientifically  versed  in 
pathology  and  physiology;  that  the 
act  is  too  sweeping;  the  legislature 
could  no  more  enact  that  the  practice 
of  medicine  and  surgery  shall  mean 
practice  without  medicine  and  sur- 
gery than  it  could  provide  that  two 
and  two  make  five,  because  it  cannot 
cliange  a  physical  fact.  And  when  it 
forbade  all  treatment  of  diseases,  men- 
tal or  physical,  witliout  surgery  or 
medicine,  or  by  any  otlier  method,  foi'  a 
fee  or  reward,  except  by  an  M.D.,  it 
attempted  to  confer  a  monopoly  on  that 
metJiod  of  treatment,  and  this  is  for- 
bidden by  the  Constitution. 

Where  an  offence  is  prohibited  in 
general  terms  in  one  section,  and  in 
another  and  distinct  section  the  acts 
of  which  the  offence  consists  are 
specified,  it  is  not  necessarj'  that  any- 
thing but  the  general  description 
should    be    set    out    in    the    indict- 


ment. State  V.  Van  Doran,  109  N.  C, 
684. 

'  See  n.  2,  p.  405,  notes  2  and  3,  p. 
406. 

^  Medicine  is  an  experimental,  not 
an  exact  science.  All  the  law  can  do 
is  to  regulate  and  safeguard  the  use 
of  powerful  and  dangerous  remedies, 
like  the  knife  and  drugs,  hit  it  can- 
not forbid  dispensing  wit/i  them.  State 
■V.  Biggs,  133  N.  C,  723. 

^  The  legislature,  if  it  see  fit,  may 
require  an  examination  and  license 
of  osteopaths,  by  learned  osteopaths, 
"  but  certainly  the  examination  would 
be  on  subjects  appropriate  to  secure 
competency  therein,  and  iwt  on  an 
entirely  different  course  of  lea/rning, 
such  as  that  prescribed  for  applicants  to 
practise  medicine  or  surgej'y."  State 
».  McKnight,  131  N.  C,  717.  [Gf- 
this  with  the  Act  of  1903,  c.  697, 
which,  as  shown  instates.  Biggs,  re- 
quires an  examination  for  osteopaths 
which  omits  the  subjects  by  them 
deemed  important.) 

Osteopathy  approximates  nursing 
in  many  respects  (though  different  m 
others),  as  the  latter  is  now  taught  as 
a  profession.  State  v.  McKnight,  131 
K  C,  717. 

*  In  State  D.  Biggs,  133N.  C,  733,  the 
court  calls  attention  to  the  cunousfact 
that  though,  in  the  act  of  1903,  c.  697, 
osteopaths  are  required  to  pass  exanu- 
nations  in  several  branches  thatregu- 
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Examination— License.— The  board  must  examine '  all  ap- 
plicants for  a  license  to  practise  medicine  or  surgery,  or  any 
of  the  branches  thereof/  who  shall  exhibit  a  diploma  or  furnish 
satisfactory  proof  of  graduation  from  a  medical  college  in  good 
standing  requiring  an  attendance  of  not  less  than  three  years 
and  supplying  such  facilities  for  clinical  instruction  as  shall 
meet  the  approval  of  the  said  board,  on  anatomy,  physiology, 
surgery,  pathology,  medical  hygiene,  chemistry,  pharmacy, 
materia  medica,  therapeutics,  obstetrics,  and  the  practice  of 
medicine,  and  grant  to  a  competent  applicant '  a  license  or  dip- 
loma authorizing  him  to  practise  medicine  and  surgery  or  any 
of  the  branches  thereof,  provided  that  the  requirement  of  three 
years'  attendance  shall  not  apply  to  those  graduating  prior  to 
January  1st,  1900 ;  provided  further  that  license  or  other  satis- 
factory evidence  of  standing  as  a  legal  practitioner  in  another 
State  shall  be  accepted  in  lieu  of  a  diploma  and  entitle  to  an  ex- 
amination (i&.,  s.  3,124,  as  amended  Laws  1899,  c.  93,  s.  1). 


lar  students  are  not  required  to  be 
examined  upon,  viz. :  histology,  urin- 
alysis and  toxicology,  regional  anat- 
omy, bacteriology,  gynecology,  and 
physical  diagnosis,  still,  curiously 
enough,  they  are  not  required  to  pass 
any  examination  in  the  principles  of 
osteopathy,  osteopathic  manipula- 
tions, and  osteopathic  diagnosis. 
The  court  declines  to  consider 
whether  this  discrimination  against 
osteopaths  makes  the  law  unconsti- 
tutional. See  notes,  pp.  407,408,  supra. 

'The  power  of  the  legislature  to 
require  examination  and  certificate  as 
to  competency  of  persons  desiring  to 
practise  professions  is  upheld  in  State 
■0.  Call,  121  N.  C,  643;  State  ».  Mo- 
Knight,  131  N.  C,  717,  59  L.  R.  A., 
187;  Ewbank  v.  Turner,  134  N.  C,  77 
(the  latter  case  distinguishing  State  v. 
Biggs,  133  N.  C,  729). 

An  act  to  protect  the  public 
against  imposition  to  health  by  re- 
quiring tha,t  persons  who  engage  in 
the  practice  of  medicine  shall  submit 
to  an  examination  conducted  by 
learned  physicians,  and  shall  produce 
a  license  from  such  competent  mas- 
ters of  the  medical  science,  is  consti- 
tutional. State  V.  Van  Doran,  109  N. 
C.,864. 

'Dentistry  is  not  the  practice  of 
medicine  or  surgery,  but  a  related 


profession,  and  so  is  '  pharmacy. 
State  V.  McKnight,  131  JST.  C,  717. 

Obstetrics  is  a  branch  of  the  prac- 
tice of  medicine  and  surgery.  State 
c.  Welch,  129  N.  C,  579. 

'The  granting  of  a  certificate  to 
practise  dentistry  involves  matters  of 
judgment  and  discretion  and  will  not 
be  enforced  by  mandamus.  Ewbank 
V.  Turner,  134  N.  C,  77. 

In  Ewbank  «.  Turner,  134  N.  C, 
77  (a  case  arising  under  the  dental 
law)  the  court,  after  denying  the 
jDower  of  the  courts,  by  mandamus,  to 
compel  the  issuance  of  a  certificate  to 
one  whom  the  board  after  examina- 
tion determines  it  has  not  found  pro- 
ficient, discusses  the  remedies  for 
arbitrary  action  by  the  board,  and 
states  that  they  either  lie  with  the 
legislature  or  in  further  preparation 
and  a  new  examination  by  the  candi- 
date, or  an  action  for  damages  against 
the  individual  members  of  the  board. 

In  no  aspect  can  the  examination 
papers  of  other  applicants  be  intro- 
duced in  evidence,  since  it  does  not 
hurt  one  applicant,  if  others  who  are 
not  proficient  are  admitted  to  prac- 
tice ;  therefore  it  is  no  error  to  refuse 
a  rejected  applicant  permission  to  in- 
spect the  papers  of  successful  candi- 
dates. Ewbank  v.  Turner,  134  N. 
C,  77. 


410 


SYNOPSIS   OF  LAWS — BOSTON. 


Tempoeaey  License. — Where  lie  has  not  been  refused  a 
license  by  the  board,  two  members  of  the  board  may  grant  a 
temporary  license  to  any  applicant  who  shall  comply  with  the 
requirements  as  to  graduation  prescribed  in  section  3,124  as 
amended,  to  continue  in  force  no  longer  than  the  next  regular 
meeting  of  the  board  (ib.,  s.  3,125,  as  amended  Act  of  1889,  c. 
181,  s.  3,  as  amended  Act  1899,  c.  93,  s.  2). 

Meetings  of  the  Boaed. — The  board  of  examiners  must 
assemble  when  and  where  the  medical  society  assembles,  which 
society  must  assemble  at  least  once  a  year ;  the  board  must  re- 
main in  session  from  day  to  day  till  all  applicants  during  the 
first  five  days  after  its  meeting  have  been  examined  and  disposed 
of,  provided  that  said  board  may  meet  in  its  discretion,  not 
more  than  one  week  before  the  society,  but  always  in  the  same 
place,  and  one  additional  meeting  in  each  year  may  be  held  at 
some  suitable  point  in  the  State  if  deemed  advisable  (ib.,  s. 
3,127  as  amended  Act  1899,  c.  93,  s.  3). 

Penalty,'  Exceptions.'' — A  person  practising  '  without  ob- 


'  There  might  be  a  classification 
which  would  oe  a  violation  of  the  14th 
Amdt.  U.  S.  Const.,  but  a  classifica- 
tion of  physicians  practising  before 
the  act,  and  those  beginning  there- 
after and  distinguishing  those  having 
the  diplomas  of  a  medical  college 
and  those  not,  have  been  held  to  be 
reasonable  and  within  the  legislative 
discretion.  States.  Call,  121  N.  C, 
643,  citing  State  «.  Dent,  25  W.  Va., 
1;  129  IT.  S.,  114;  ex  parte  Spinney, 
10  Nev.,  328;  West  v.  Clutter,  87 
Ohio,  347;  People  v.  Phippin,  70 
Mich.,  25;  Hewitt  i).  Charier,  16  Pick 
(Mass.),  356;  State  «.  Medical  Board, 
32  Minn.,  324;  State  v.  Randolph,  17 
L.  R.  A. 

^  The  Act  of  1889  requires  a  regis- 
tration and  certificate  which  is  not 
exacted  by  Act  of  1885,  and  where  an 
indictment  charged  an  offence  under 
Act  of  1885,  but  a  special  verdict 
failed  to  find  facts  sufficient  to  con- 
stitute that  offence,  while  the  special 
verdict  found  facts  sufficient  to  con- 
stitute an  offence  under  Act  of  1889, 
but  the  indictment  was  insulflcient 
under  that  act,  a  judgment  of  con- 
viction was  arrested  in  State  i).  Call. 

'The  court  knows  nothing  judici- 
ally of  the  contention  that  osteopathy 


is  an  imposition.  State  v.  McKniglit. 
The  very  fact  that  it  is  complained 
it  does  not  use  drugs  or  surgery 
shows  that  its  practitioners  do  not 
violate  the  law  (1902).  An  appeal  to 
the  imagination  is  an  ingredient  of  all 
systems  of  healing.  The  aim  of  medi- 
cal science  is  to  assist  nature,  and  oste- 
opathy proposes  to  do  that  by  other 
methods  than  medicines  and  surgery 
(State  V.  McKnight,  131  M.  C,  717). 
Seen.  1,  p.  405;  n.  1,  p.  406. 

It  is  no  violation  of  law  to  adver- 
tise as  doctor ;  there  are  many  kinds  of 
doctor  (laws,  divinity,  physics,  veter- 
inary, etc.),  and  the  defendant  had 
a  diploma  conferring  upon  him  the 
title  Doctor  of  Osteopathy.  Courts 
cannot  abate  a  man  as  a  nuisance  be- 
cause some  one  gives  him  or  he  gives 
himself  a  title.  State  ■».  McKnight, 
131  N.  C,  717. 

An  indictment  charging  that  de- 
fendant did  practise  or  attempt  to 
practise  medicine  or  surgery  is  not 
defective  because  of  the  disjunctive 
conjunction.  State  «.  Van  Doran, 
109  N.  C,  864  (Shepherd,  J.,  how- 
ever, dissenting). 

It  is  not  essential  that  the  prose- 
cution shall  show  that  the  defendant 
ever  prescribed  for  or  practised  upon 
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taining  a  license '  from  the  board  shall  not  be  entitled  to  sue  for  or 
recover  any  medical  bill  for  services ; "  and  a  person  who  has  begun 
the  practice  of  medicine  or  surgery '  in  the  State  for  a  fee  or 
reward  since  February  23d,  1885,  without  first  obtaining  such  a 
license,  shall  in  addition  be  guilty  of  a  misdemeanor  and  punish- 
able with  a  fine  of  from  $25  tck  $100,  or  imprisonment  at  the  dis- 
cretion of  the  court  for  each  offence ;  but  the  act  does  not  apply 
to  women  pursuing  the  avocation  of  midwife,*  nor  to  any  reputa- 


3,  particular  patient;  it  would  be 
sufficient  to  prove  that  he  held  him- 
self out  to  the  public  as  a  physician 
or  surgeon,  and  invited  or  solicited 
professional  employment  from  any 
who  might  need  or  desire  such  ser- 
vice. State*.  Van  Doran,  109  N.  C, 
«64.    See  note  1,  p.  357. 

An  unlicensed  physician  who  has 
prescribed  lor  a  patient  cannot  escape 
the  penalty  of  the  law  by  showing 
that  the  medicine  was  a  proprietary 
remedy  made  and  sold  by  him.  State 
«.  Van  Doran,  109  N.  C,  864. 

A  vender  of  patent  medicines  who 
does  not  pretend  to  diagnose  disease 
and  determine  which  of  his  remedies 
is  proper  in  a  particular  case  is  not  a 
violator  of  this  statute ;  but  that  avo- 
cation cannot  be  used  to  shelter  one 
who  is  practising  medicine  and  hold- 
ing himself  out  as  a  physician,  and 
who  varies  his  prescriptions  to  meet 
symptoms  discovered  on  his  own  ex- 
amination. State  1).  Van  Doran,  109 
N.  C,  864. 

'  On  form  of  indictment,  see  State 
■».  Call,  121  N.  C,  643;  State  v.  Van 
Doran,  109  N.  C,  864;  State  «. 
Welch,  129  N,  C,  579. 

It  is  not  necessary  to  insert  in  an 
indictment  a  negative  that  the  defend- 
ant does  not  belong  to  one  of  the 
classes  named  in  the  proviso  to  sec. 
5,  c.  181,  Act  1889,  as  its  insertion  is 
not  required  to  charge  the  offence, 
for  the  proviso  merely  withdraws 
certain  cases  from  its  operation. 
State*.  Call,  121  N.  C,  643. 
_  It  would  be  otherwise  if  the  nega- 
tion, even  if  It  had  been  contained  in 
a  proviso,  was  necessary  to  constitute 
the  offence,  as  was  the  essential  aver- 
ment that  the  practising  of  medicine 
was  without  the  registration  and  cer- 
tificate i-equired  by  law.  State  «. 
Call,  131  N.  C,  643. 


'  In  1883  the  performance  of  medi- 
cal services  for  fee  or  reward  without 
a  license  was  absolutely  prohibited, 
even  though  the  practitioner  was  the 
holder  of  a  diploma  from  a  regular 
medical  college ;  and  the  Act  of  1885, 
c.  261,  amending  s.  3,133  of  the  Code 
by  excepting  holders  of  diploma  from 
a  regular  medical  college  piior  to 
January  1st,  1880,  could  not  give  a 
cause  of  action  for  services,  where 
none  existed  at  the  time  of  its  enact- 
ment. Puckett  V.  Alexander,  103  N. 
C,  95. 

A  promise  to  pay  an  unlicensed 
physician  for  services  which  he  is  for- 
bidden by  law  to  render,  creates  no 
obligation  and  gives  no  right  of  re- 
covery. Puckett  V.  Alexander,  103 
N.  C,  95. 

The  law  implies  a  promise  to  pay 
to  a  physician  for  his  professional 
service,?  what  they  are  reasonably 
worth.  Prince  v.  McRae,  84  N.  C, 
674. 

'A  statute  requiring  examination 
and  lie  mse  before  beginning  the 
practice  of  medicine  or  surgery 
neither  regulates  nor  forbids  any 
mode  of  treatment  which  absolutely 
excludes  nedicines  and  surgery  from 
its  pathology.  State  ■».  McKnight, 
131  N.  C,  7i7. 

■*  Where  a  proviso,  instead  of  consti- 
tuting a  part  of  an  offence,  withdraws 
a  certain  class  of  persons  from  the 
operation  of  a  law  {e.ff.,  midwives), 
it  is  not  necessary,  in  an  indictment 
for  violating  the  law,  to  negative  the 
pioviso  by  showing  that  the  accused 
does  not  belong  to  the  excepted 
class.  The  exception,  if  the  defend- 
ant belongs  \:o  it,  is  matter  of  de- 
fence. State  4,  Welch,  139  N.  C,  579 
(1901). 
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ble  physician  or  surgeon  residing  in  a  neighboring  State, '  cominj, 
into  this  State  for  consultation  with  a  registered  physician  resi- 
dent therein,  except  a  physician  residing  in  a  neighboring  State 
regularly  practising  in  this  State,  nor  does  it  apply  to  physicians 
who  have  a  diploma  from  a  regular  medical  college  prior  to  Jan- 
uary 1st,  1880 "  (ib.,  8.  3,132,'  as  amended  Act  of  1885,  c.  117,  s, 
2 ;  *  Act  of  1885,  c.  261,  s.  1 ;  Act  of  1889,  c.  181,  s.  1). 

To  practise  '  without  registration  and  a  certificate "  is  a  mis- 
demeanor punishable  with  a  fine  of  from  $25  to  $100  or  imprison- 
ment for  each  offence,  but  this  act  does  not  apply  to  vomen 
pursuing  the  avocation  of  midwife  nor  to  reputable  physicians 
or  surgeons  residing  in  a  neighboring  State  coming  into  the 
State  for  consultation  with  a  registered  physician  of  this  State 
(Act  of  1889,  c.  181,  s.  5).' 

Eescission  of  License. — The  board  may  rescind  a  license 
upon  satisfactory  proof  that  a  licensee  has  been  guilty  of  grossly 
immoral  conduct  (i6.,  s.  3,133). 

Qualification.  —  [JEvery  person  practising  medicine  or  surgery 
in  the  State  was  required  before  January  1st,  1892,  to  appear  per- 
sonally before  the  cleric  of  the  superior  court  of  the  county  where  he 
resided  or  practised,  for  registration, "  and]  all  persons  beginning  to 
practise  are  [likewise]  to  appear  and  register  within  thirty  days 
after  obtaining  a  license  (Act  of  1889,  c.  181,  s.  3,  as  amended 
Act  of  1891,  c.  90)  (also  amended  in  1899  by  c.  98,  s.  4,  but  by 

'  A  comity  extended  to  reputable  the  defendant  could  have  been  In- 

physicians  coming  from  other  States  dieted  under  either  act.     State  i. 

is  not  an  attempt  to  grant  the  exclu-  Call,  121  N.  C,  643. 

sive  privileges  forbidden  by  Art.  1,  s.  'The  statute  of  1889,  c.  181,  s.  5, 

7,  Const.  N.  C.     State  ®.  Van  Doran,  did  not  make  practising  for  fee  or  re- 

109  N.  C,  864.  ward  part  of  the  offence;  therefore  it 

"  It  is  not  unreasonable  for  a  stat-  was  not  necessary  in  an  indictment 

ute  to  be  passed  requiring  the  exam-  under  that  law  to  allege  that  the  al- 

ination  of  those  not  then  in  practice,  leged  unlawful  practice  was  for  fee 

and  permitting  those  then  in  practice  or  reward.     State  v.  Welch,  129  N. 

to  continue  without  an  examination.  C,  579  (1901), 

It  was  also    competent  for  a    later  If  the  defendant  held  himself  out 

statute  to  recognize  and  provide  that  to  the  public  as  a  physician  or  sur 

those  who  were  not  required  to  sub-  geon,  he  was  guilty  of  the  offence 

mit  to  examination  under  the  earlier  created  by  the  statute ;  it  is  therefore 

statute,   because    in  practice  at    the  not    necessary  that  the    indictoent 

time  of   its   enactment,  should  con-  should   designate    the   person  upon 

tinue  in  practice  without   examina-  whom  the  defendant  practised  medi- 

tion  after  the  passage  of  the  later  law.  cine  or  sursery.    State  v.  Van  Doran, 

State  V.   Call,   131  N".   C,   643.     See  109  N.  C..'864. 

note  1,  p.  410.  «See  note  1,  p.  411. 

2  See  note  3,  p.  407.  '  See  n.  4,  p.  407 ;  n.  4,  mpra. 

^Sec.  5,  c.  181,  Act  1889  does  not  ^geg  note  1,  p.  410;  n.  2,  i 
repeal  sec.  3,  c.  117,  Act  1885,  and 
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reason  of  an  apparent  typographical  error  the  force  of  the 
amendment  is  not  clear ;  its  probable  design  was  to  strike  out  the 
words  in  italics  above). 

Any  person  applying  for  registration  must  produce  and  ex- 
hibit before  the  clerk  a  license  from  the  board  of  medical  exam- 
iners [or  make  oath  that  he  was  practising  medicine  or  surgery  in  this 
State  prior  to  March  7th,  1885] , '  and  thereupon  the  clerk  shall  reg- 
ister the  date,  with  the  name  and  residence  of  the  applicant, 
and  shall  issue  a  certificate  of  registration.  The  certificate  enti- 
tles the  recipient  to  practise  in  any  county  in  the  State,  but  if  he 
removes  his  residence  to  another  county  he  must  exhibit  his  cer- 
tificate to  the  clerk  of  such  county  and  be  registered.  Persons 
having  a  temporary  license  are  not  entitled  to  register,  but  may 
practise  so  long  as  the  license  is  in  force  (Act  of  1889,  c.  181,  s. 
4,  as  amended  Act  of  1891,  c.  420 ;  also  amended  in  1899  by  c. 
93,  s.  4,  but  by  reason  of  an  apparent  typographical  error  the 
force  of  the  amendment  is  not  clear ;  its  probable  design  was  to 
strike  out  the  words  in  italics  above). 

[License  Fee. — A  license  of  $10  for  each  county  in  which  he 
carries  on  business  is  exacted  from  every  (itinerant?)  medical 
practitioner,  one-half  for  the  use  of  the  county  and  one-half  for 
the  use  of  the  State ;  but  a  State  license  may  be  obtained  from 
the  State  treasurer  for  $30  good  for  twelve  months,  and  he  is 
then  exempt  from  the  portion  of  above  tax  due  the  State  (Act 
1891,  c.  323). 

(Note. — This  provision  is  not  expressly  repealed  by  Act 
1899,  c.  11,  nor  by  Act  1901,  c.  9,  but  it  is  probably  repealed  in 
efi'ect.)] 

Tax. — On  each  and  every  practising  physician  there  is  a  State 
tax  of  $5  annually.  Ifo  city,  town,  or  county  shall  levy  any 
additional  license  tax  on  physicians.  (Act  1901,  c.  9,  s.  37,  not 
expressly  repealing,  but  apparently  superseding  Act  1899,  c.  11, 
imposing  a  similar  tax.) 

Offence,  Penalty. — Practising  the  profession  without  hav- 
ing paid  the  tax  and  obtained  a  license  as  required  by  the  tax 
law  (Act  1901,  c.  9)  is  a  misdemeanor,  punishable  by  fine  or 
imprisonment  and  an  additional  penalty  of  $50,  recoverable  by 

'  Since  the  Act  1891,  c.  430,  the  1885,  will  no  longer  authorize  the 
fact  of  a  diploma  issued  by  a  regular  registration.  State  i>.  Call,  121  N. 
medical  college  prior  to  March  7th,      C,  643. 
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the  sheriff  of  the  county  in  which  it  has  occurred  before  a  jus- 
tice of  the  peace  of  the  county  for  the  benefit  of  the  school  fund 
(ib.,  s.  103). 

Fees. — To  the  secretary  of  the  board,  before  issuing  a  license 
or  diploma,  $10. 

To  the  secretary  of  the  board,  for  temporary  license,  $5 
(Code,  3,130). 

To  clerk  of  the  court,  for  registration  and  certificate,  25  cents. 

To  clerk  of  the  county,  for  registration  on  removal,  no  fee 
(Act  1889,  c.  181,  s.  4).    (See  Appendix,  p.  698.) 

North  Dakota. 

BoAED  OF  Examinees. — The  governor  appoints  a  State 
board  of  examiners  of  nine  members,  eight  of  whom  are  practis- 
ing physicians,  graduates  of  reputable  medical  colleges.  Two 
members  shall  be  homoeopathic  physicians  and  one  a  lawyer 
(Pol.  Code,  s.  275,  Eev.  Codes,  1899,  p.  127).  The  president 
and  secretary  have  power  to  administer  oaths. 

The  board  must  hold  meetings  for  examination  at  such  place 
as  it  may  design'ate,  on  the  first  Tuesday  of  January,  AprU,  July, 
and  October  of  each  year,  and  such  special  meetings  as  it  may 
appoint,  and  must  keep  a  record  of  its  proceedings  and  a  regis- 
ter of  applicants  for  a  license,  with  their  ages,  the  time  spent  in 
the  study  of  medicine,  and  the  name  and  location  of  all  institu- 
tions granting  to  such  applicants  degrees  or  certificates  of  attend- 
ance on  lectures  in  medicine  or  surgery,  and  whether  the  appli- 
cant was  rejected  or  licensed  under  this  article;  and  said  book* 
and  register  shall  be  prima  fade  evidence  of  all  matters  therein 
recorded  (ib.,  s.  276). 

Qualification— Examination — Refusal- Eevocation.— 
All  persons  before  commencing  the  practice  of  medicine,  sur- 
gery, or  obstetrics  shall  apply  to  the  board  for  a  license,  and 
shall  be  examined  in  anatomy,  physiology,  chemistry,  histology, 
materia  medica,  therapeutics,  diseases  of  women  and  children, 
of  the  nervous  system,  of  the  eye  and  ear,  medical  jurispru 
dence,  and  such  other  branches  as  the  board  deems  advisable, 
and  present  evidence  of  having  attended  three  courses  of  lect 
ures  of  at  least  six  months  each ;  the  examination  must  be  prac 
tical  and  scientific,  and  sufficient  to  test  the  candidate's  fitness  to 
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practise  medicine,  surgery,  and  obstetrics.  If  the  applicant 
passes  the  prescribed  examination  the  board  must  grant  him  a 
license  to  practise  medicine,  surgery,  and  obstetrics.  The  board 
may  revoke  or  refuse  a  license  for  dishonorable  or  immoral  con- 
duct, chronic  or  persistent  inebriety,  or  the  practice  of  criminal 
abortion.  In  complaints  for  violating  the  provisions  of  this  sec- 
tion, the  accused  shall  be  furnished  with  a  copy  of  the  com- 
plaint, and  given  a  hearing  before  the  board  in  person  or  by  at- 
torney (ib.,  s.  277). 

Eecoeding. — The  person  receiving  a  license  must  file  it,  for 
record,  with  the  register  of  deeds  of  the  county  wherein  he  re- 
sides, and  the  register  shall  record  it  in  like  manner  as  other  in- 
struments required  to  be  recorded  (ib.,  s.  278,  as  amd.  Act  1901, 
c.  142). 

Exceptions. — The  article  does  not  apply  to  surgeons  of  the 
United  States  army  or  navy,  to  physicians  or  surgeons  in  actual 
consultation  from  other  States  or  Territories,  or  to  actual  medi- 
cal students  practising  medicine  under  the  direct  supervision  of 
a  preceptor  {ib.,  s.  279). 

Penalty. — ^^Violating  the  provisions  of  the  article  is  a  misde- 
meanor, punishable  with  a  fine  of  from  $50  to  $100,  or  imprison- 
ment in  a  county  jail  not  exceeding  thirty  days,  or  both  (ib.,  s. 
280). 

Fee.— To  the  board,  for  examination,  $20  (ib.,  s.  277). 

Osteopathy. — A  person  having  a  diploma  regularly  issued 
by  the  American  School  of  Osteopathy  of  Kirksville,  Missouri, 
or  any  other  legally  chartered  and  regularly  conducted  school  of 
osteopathy,  who  shall  have  been  in  personal  attendance  as  stu- 
dent in  such  school  for  at  least  four  terms  of  not  less  than  five 
months  each  before  graduation,  shall  be  authorized  to  treat  dis- 
eases of  the  human  body  according  to  such  system,  after  having 
filed  such  diploma  for  record  with  the  clerk  of  the  county  court 
of  the  county  in  which  he  proposes  to  practise,  and  having  filed 
with  such  clerk  an  affidavit  that  the  diploma  is  genuine,  and 
that  he  or  she  is  the  person  to  whom  the  same  was  issued,  and 
that  all  the  provisions  of  this  article  were  fully  complied  with 
before  the  issuing  of  such  diploma ;  the  clerk  shall  record  the 
diploma  and  indorse  on  it  the  date  of  filing  and  recording,  and 
shall  receive  a  fee  of  $1.  (Pol.  Code,  s.  301a,  Eev.  Codes,  1899, 
Pol.  Code,  ch.  4,  art.  9.) 
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Osteopathy — Penalty. — Practising,  or  pretending  or  at- 
tempting to  practise  the  system,  method,  or  science  of  osteopathy 
in  treating  diseases  of  the  human  body  without  having  comphed 
with  this  section  is  a  misdemeanor,  punishable  by  a  fine  of  from 
$50  to  $100  for  each  offence ;  but  this  section  does  not  prohibit 
any  legally  authorized  practitioner  of  medicine  or  surgery  in  the 
State  from  curing  or  relieving  disease  with  or  without  drugs,  or 
by  any  manipulation  by  which  any  disease  may  be  cured  or  al- 
leviated (ib.,  s.  301,  a). 

Ohio.' 

State  Board  of  Medical  Registration  and  Examina- 


'  The  brief  of  counsel  for  the  State, 
in  State  ».  Gravett,  65  Ohio  St. ,  289, 
traces  the  history  of  legislation  regu- 
lating the  practice  of  medicine  in  the 
American  colonies  and  in  the  State 
of  Ohio.  It  states  that  the  earliest 
colonial  law  relative  to  medicine,  of 
which  there  is  any  record,  ffas  an  act 
to  regulate  charges  of  physicians, 
passed  in  Maryland  in  1638;  that  a 
law  of  Massachusetts,  passed  in  1649, 
forbade  any  one  except  those  skilful 
In  the  aft  to  be  employed  at  .any  time 
about  the  bodies  of  men,  women,  or 
children,  for  preservation  of  life  or 
health,  as  chirurgians,  mldwives, 
physicians;  that  this  law  was  sub- 
stantially adopted  in  New  York  in 
the  Duke  of  York's  grant  of  1665, 
and  later  followed  in  the  other  colo- 
nies. The  evolution  of  the  Ohio 
Statutes  on  this  subject  (beginning 
with  1811)  is  indicated  at  length  in 
this  brief,  which  also  discusses  the 
differences  between  physicians,  sur- 
geons, and  midwives. 

Where  a  pursuit  concerns  in  a  di- 
rect manner  the  public  health  and 
welfare,  and  is  of  such  a  character  as 
to  require  _a  special  course  of  study  or 
training  or  experience  to  qualify  one 
to  pursue  such  occupation  with 
safety  to  the  public  interests,  it  is 
within  the  competency  of  the  Gen- 
eral Assembly  to  enact  reasonable 
regulations  to  protect  the  public 
against  evils  which  may  result  from 
incapacity  and  ignorance  (citing  State 
V.  Gardner,  58  Oliio  St.,  599).  In  the 
enactment  of  legislation  of  this  char- 
acter, the  General  Assembly  may  take 


account  of  tlie  advance  of  learning, 
and  provide  for  the  public  health  and 
safety  by  such  reasonable  and  proper 
measures  as  increased  knowledge  may 
suggest;  and  to  make  such  legisla- 
tion effective,  one  having  an  estab- 
lished practice  and  one  contemplating 
practising  may  be  required  to  con- 
form to  the  same  standard  of  qualifi- 
cation. State  1).  Gravett,  65  Ohio 
St.,  289. 

Authority  to  discriminate  against 
osteopathy  would  imply  authority 
(in  the  legislature)  to  discriminate 
against  any  other  school  of  medicine. 
Discrimination  against  oste.opatliists 
is  unwarrantable,  and  compliance 
with  legislation  which  requires  of 
osteopathists  a  college  education 
which  is  not  demanded  of  applicants 
from  other  schools  of  medicine  can- 
not be  required.  Consequently  the 
amendment  to  sec.  4,403,  /,  effected 
by  Act  April  14th,  1900,  which  re- 
quired a  four  3'ears'  course  in  a 
school  of  osteopathy  from  osteopathic 
applicants,  and  merely  required  ap- 
plicants from  other  schools  of  medi- 
cine to  have  a  diploma,  without 
specifying  the  length  of  the  course, 
was  invalid.  State  ».  Gravett,  65 
Ohio  St.,  289.  (The  opinion  does 
not  state  precisely  the  ground  on 
which  it  denies  the  power  to  the  leg- 
islature.) 

The  purpose  of  the  law  is  the  pro- 
tection of  the  public  health  and  the 
safety  of  the  lives  of  the  people  of 
the  State.  Kowenstrot  v.  State,  4 
Ohio  N.  P.,  257;  6  Ohio  Dec,  467-; 
rev'd  for  error  in  admission  of  testi- 
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TION. — The  State  board  of  medical  registration  and  examination ' 
consists  of  seven  members,  physicians  in  good  standing  in  their 
profession,  representing  as  nearly  as  possible  schools  of  practice  " 
in  the  State  in  proportion  to  their  numerical  strength  in  the 
State,  but  no  one  school  to  have  a  majority  of  the  whole  board 
(Eev.  1897,  s.  4,403.  Bates  Annotated  Ohio  Stats.,  4th ed.,  1904,. 
s.  4,403).  [See  below,  title  Osteopathic  Examining  Com- 
mittee.] The  president  and  secretary  of  the  board  have 
power  to  administer  oaths. 

Recoed,  Register  of  Board. — The  board  shall  keep  a  rec- 
ord of  its  proceedings  and  a  register  of  all  applicants  for  certifi- 
cates, giving  name  and  location  of  the  institution  granting  the 
applicant  the  degree  of  doctor  of  medicine  or  surgery,  and  also 
whether  the  applicant  was  rejected  or  certificate  granted,  and 
the  books  and  register  are  prima  facie  evidence  of  all  matters  re- 
corded therein  (ih.). 

Offence,  Penalty. — Engaging  in  the  practice  of  medicine 
and  surgery '  under  and  by  virtue  of  a  diploma,  certificate,  writ- 
ing, or  document  representing  the  holder  to  be  a  graduate  of  any 
educational  institution  of  medicine  whatsoever,  unless  he  shall 


mony,  15  Ohio  C.  C,  73;  8  Ohio 
Dec,  119. 

In  applying  the  cases  cited  in  the 
notes  it  is  always  to  be  remembered 
that  this  act  has  been  frequently 
amended,  and  that  subsequent 
amendments  have  in  some  instances 
rendered  the  previous  decision  inap- 
plicable. This  is  peculiarly  true  of 
the  decisions  construing  other  agency 
in  the  definition  in  the  Act  of  1896. 
Otlier  agency  is  omitted  and  a  much 
more  comprehensive  definition  sub- 
stituted. The  decisions  construing 
the  earlier  definition  are  therefore  not 
to  be  relied  on  as  a  proper  construc- 
tion of  the  present  definition :  cf.  n. 
5,  p.  428. 

A  law  depriving  persons  not  mem- 
bers of  medical  societies,  nor  licensed, 
of  the  aid  of  the  law  in  the  collection 
of  compensation  for  medical  services, 
making  such  contracts  void,  and  im- 
posing a  fine  for  practising  for  pay  Is 
a  constitutional  and  valid  enactment. 
Nichols  «.  Poulson,  6  Ohio,  306 
(1834),  citing  to  same  effect,  4  Ohio, 
309. 

'  It  is  for  the  legislature  to  deter- 
27 


mine  the  forum  to  ascertain  one's  fit- 
ness to  practise  medicine.  Kowen- 
strot  D.  State,  6  Ohio  Dec,  467;  4 
Ohio  N.  P.  Hep.,  257— rev'd  for  er- 
ror in  admission  of  testimony,  15 
Ohio  C.'C,  73;  8  Ohio  Dec,  119. 

*  It  could  not  be  maintained  that 
the  board  of  medical  examination 
must  be  so  numerous  that  it  may 
have  a  member  of  every  existing  or 
possible  school.  State  ».  Gravett,  65 
Ohio  St.,  389. 

In  State  «.  Leffring,  61- Ohio  St., 
89,  it  is  intimated  that  the  legislature 
has  no  power  to  determine  a  ques- 
tion of  science  or  to  control  the  per- 
sonal conduct  of  citizens  -without  re- 
gard to  their  opinions  in  a  matter  in 
'  which  the  public  is  in  nowise  con- 
cerned. 

'  There  is  no  provision  of  the  Act 
of  1896  (as  it  stood  in  1899)  indicat- 
ing a  legislative  intent  that  those  who 
do  not  propose  to  practise  medicine 
shall  graduate  from  a  college  of 
medicine  or  otherwise  become  learned 
in  its  use.  State  ii.  Leffring,  61  Ohio 
St.,  39. 
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in  fact  have  attended  a  complete  course  of  instruction  in  such  in- 
stitution, equal  to  the  average  course  in  other  institutions  in  the 
State  where  the  various  branches  of  medicine  are  taught  as  a  sci- 
ence, shall  be  punishable  with  a  fine  from  $100  to  $1,000,  or  im- 
prisonment one  to  three  years,  or  both,  in  the  discretion  of  the 
court  (ib.,  s.  4,403,  «,  6). 

[The  law  defines  other  offences  connected  with  issuing,  etc., 
such  certificates,  not  within  the  scope  of  this  abstract,] 

Qualification.  '• — No  person  ^  shall '  practise  *  medicine,*  sur- 
gery, or  midwifery  °  in  any  of  its  branches  without  first  comply- 
ing with  this  act  (Act  April  14th,  1900,  p.  197,  amending  s. 
4,403,  c,  Eev.  1897).'' 


'Under  sec.  4,403,  e  (Act  1896, 
February  37th),  three  classes  of  per- 
sons, on  application  and  compliance 
■with  the  conditions  prescribed  for 
their  class,  are  entitled  to  receive 
from  the  board  certificates,  which, 
when  left  with  the  probate  judge  of 
the  proper  county,  are  conclusive 
evidence  of  the  right  to  practise  med- 
icine :  (1)  Graduates  in  medicine  from 
legally  chartered  medical  institutions 
of  the  prescribed  standing,  upon 
presentation  of  their  diplomas  with 
proof  of  their  identity,  are  entitled  to 
receive  a  certificate  unless  it  be  re- 
fused on  grounds  applying  to  all 
classes,  and  relating  to  the  character 
or  habits  of  the  applicant ;  (3)  legal 
practitioners  of  medicine  February 
37th,  1896,  but  not  graduates  in  medi- 
cine or  surgery,  may  furnish  the  board 
an  afiidavit  stating  the  periods  dur- 
ing which  and  the  places  at  which 
they  have  practised,  and  the  board, 
if  satisfied  from  such  affidavits  and 
from  other  information  which  they 
may  receive  of  the  truth  of  the  aflS- 
davits,  shall  issue  the  certificates; 
(3)  persons'  engaged  in  the  practice 
of  medicine,  but  neither  legal  prac- 
titioners nor  graduates  in  medicine  or' 
surgery,  may  present  themselves  be- 
fore the  board  and  submit  to  exami- 
nation touching  their  qualifications 
for  the  practice  of  medicine  or  sur- 
gery ;  and  the  board,  if  the  examina- 
tion be  satisfactory  to  it,  shall  issue 
the  prescribed  certificate.  State  «. 
Ohio  State  Med.  Boai'd,  60  Ohio  St.  ,21. 

'  The  purpose  is  to  prevent  those 
from  engaging  in  the  practice  of  that 


profession  who,  from  lack  of  proper 
knowledge  or  want  of  moral  rectitude, 
are  unfit  to  be  entrusted  with  its 
important  and  responsible  duties. 
France  «.  State,  57  Ohio  St.,  1. 

The  legislature  has  the  right  to  de- 
fine the  classes  of  persons  to  become 
subject  to  the  restrictions  imposed,  in 
order  to  effectuate  the  object  to  be 
attained.  Evans  v.  State,  6  OhioN. 
P.,  139;  9  Ohio  Dec,  222. 

Sec.  4,403  makes  provision  as  to 
those  who  shall  not  practise,  and 
thereby  in  elfect  allows  all  persons 
not  excluded  thereby,  or  by  other 
statutes  of  the  State,  to  do  so.  State 
ex  rel.  Baldwin  v.  Prendergast,  8 
OhioC.  C,  401. 

"The  statute  has  only  a  prospective 
operation.  France  «.  State,  57  Ohio 
St.,  1. 

■*  A  patent  issued  to  Samuel  Thomp- 
son for  a  new  and  useful  improve- 
ment, being  a  mode  of  preparing, 
mixing,  compounding,  administering, 
and  using  a  certain  medicine,  did  not 
entitle  his  assignee,  not  being  quali- 
fied to  practise  medicine  under  the 
statute,  to  prescribe  it  or  administer  it 
in  the  character  of  a  practising  phy- 
sician. Jordan  «.  Overseers  of  Day- 
ton, 4  Ohio,  295  (1881);  cited  and 
approved,  McGuire  ».  State,  42  Ohio 
St.,  535  (1885);  State  v.  Telephone 
Co.,  39  Ohio  St..  311  (1880);  Tod  s. 
Wick,  89  Ohio  St.,  382  (1881). 

"  See  n.  8,  p.  417. 

«  See  note  1,  p.  416. 

'  Every  person  must  first  comply 
with  the  provisions  of  the  statute 
before  engaging  in  the  practice  oi 
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All  persons  authorized  and  entitled  prior  to  July  1st,  1900, 


medicine  or  surgery  (sec.  4,403  e) ; 
sec.  4,403,  g,  maizes  it  a  misdemeanor 
for  any  person  to  practise  medicine 
or  surgery  without  liaving  first  com- 
plied with  sees.  4,403,  c,  and  4,403,  d; 
compliance  with  both  of  these  sec- 
tions Is  essential.  All  persons  engag- 
ing in  practice  after  ninety  days  after 
the  act  (of  1890)  took  effect  must 
have  the  necessary  certificate.  Hale 
V.  State,  58  Ohio  St.,  676. 

The  right  to  practise  medicine  is 
not  a  privJlege  or  immunity  of  a  citi- 
zen of  the  United  States.  France  v. 
State,  57  Ohio  St.,  1,  citing  Bradwell 
«.  State,  16  Wall,  130. 

There  is  nothing  unreasonable 
(1897)  in  the  regulations  adopted  for 
the  admission  to  practise,  nor  in  the 
exemption  of  physicians  residing  in 
other  States.  France  v.  State,  57 
Ohio  St.,  1. 

While  a  statute  sliould  not  be  so 
construed  as  to  create  a  right  in  one 
who  acts  in  violation  of  its  provisions, 
this  rule  did  not  apply  to  deprive  of 
the  right  to  compensation,  under  Act 
May  5th,  1868,  a  practitioner  of  ten 
years  a  part  of  which  was  after  t4ie 
passage  of  the  act.  The  statute  was 
not  intended  to  create  a  right,  but 
to  prohibit  the  exercise  of  the  right 
(which  before  was  universal)  by  un- 
qualified persons.  The  right  remains 
in  all  persons  except  those  from  whom 
it  is  taken  away  by  statute.  The 
manifest  purpose  cannot  be  defeated 
by  any  general  rule  of  construction. 
Werts.  Clutter,  37  Ohio  St.,  347. 

The  repeal  of  a  law  forbidding  re- 
covery for  services  by  an  unlicensed 
physician  does  not  validate  a  con- 
tract for  such  services  rendered  by  an 
unlicensed  physician  while  the  law 
was  in  force.  Nichols  «.  Poulson, 
6  Ohio  St.,  306  (1834). 

The  civil  law  drew  no  barriers 
around  the  practice  of  medicine. 
The  common  law  favored  a  similar 
freedom.  It  was  a  right  inherent  in 
every  man  to  practise  the  art  of  medi- 
cine. But  it  is  within  the  power  of 
the  legislature  to  prescribe  qualifi- 
cations for  the  practice  of  medicine. 
State  «.  Ottman,  4  Ohio  N.  P.,  195 
(1897);  6_ Ohio  Dec,  365. 

The  right  to  practise  medicine 
does  not  emanate  from  or   depend 


upon  citizenship  of  the  United  States. 
The  State's  power  to  determine  legis- 
latively who  shall  be  allowed  to  prac- 
tise medicine  cannot  be  hamijered,  con- 
trolled, or  governed  by  the  citizenship 
of  the  United  States,  of  the  person 
who  endeavors  to  obtain  permission 
to  practise  medicine;  therefore  the 
statute  does  not  infringe  the  first  sec. 
of  14th  amdt.  U.  S.  Const.  State  v. 
Ottman,  4  Ohio  N.  P.,  195;  6  Ohio, 
Dec,  265,  citing  Bradwell  ».  State, 
16  Wall,  130. 

The  act  (February  37th,  1896) 
does  not  impair  the  obligation  of  any 
contract  by  forbidding  a  man,  not 
legally  qualified  under  the  law,  to  use 
a  title  conferred  upon  him  by  a  diplo- 
ma from  a  medical  college  issued  to 
him  before  the  passage  of  the  act ;  it 
is  the  law,  not  a  medical  college, 
which  confers  the  right  to  practise 
medicine,  no  matter  what  may  he 
said  in  a  diploma.  State  v.  Morrill, 
5  Ohio  N.  P.,  133. 

The  laws  prior  to  1896  did  provide 
(sees.  4,403,  6,693)  that  a  person  who 
had  studied  medicine  in  a  medical 
college,  of  a  certain  character  for  a 
certain  period,  or  had  practised  medi- 
cine for  a  certain  period,  should  be 
entitled  to  practise;  nevertheless,  it 
was  within  the  police  power,  for  the 
legislature,  for  the  public  welfare,  by 
subsequent  act  to  regulate  the  prac- 
tice of  medicine.  [The  opinion  im- 
plies that  this  power  extended  to  ex- 
cluding from  practice  those  who  had 
complied  with  the  previous  laws,  and 
had  thereby  become  entitled  to  prac- 
tise.] State  V.  Morrell,  7  Ohio  Dec, 
53;  5  OhioN.  P.,  133. 

There  is  an  inherent  natural  right 
to  practise  in  the  absence  of  any  re- 
striction by  law.  State  «.  Morrill,  5 
Ohio  N.  P.,  133;  7  Ohio  Dec,  53. 

A  medical  college  does  not  by  its 
diploma  confer  the  right  to  practise' 
medicine.  That  right  comes  from 
the  law  and  is  subject  to  the  regula- 
tion of  the  State.  State  ».  Morrill,  5 
Ohio  N.  P.,  133;  7  Ohio  Dec,  53. 

The  manifest  object  of  laws  regu- 
lating the  practice  of  medicine  and 
surgery  is  to  protect  the  people  from 
injury  from  the  ignorance  of  persons 
who  have  no  adequate  education  or 
training,  and  from  the  designs  of  the 
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to  practise  under  the  Act  of  February  27th,  1896/  may  engage' 
in  such  practice  and  shall  be  subject  to  the  law  regulating  the 
same  (see  below,  "Act  of  February  27th,  1896  ")•' 

All  other  persons '  shall  apply  to  the  State  board  of  medical 
registration  and  examination  for  a,  certificate '  and  submit  to  an 
examination,  °  except  that  all  medical  students  who  were  on  Janu- 
ary 1st,  1900,  matriculated  in  any  medical  college '  in  the  State  of 
Ohio  recognized  by  the  State  board  of  medical  registration  and 
examination  of  Ohio,  and  who  shall  have  graduated  subsequent 
to  January  1st,  1900,  and  who  shall  file  their  diplomas  for  regis- 
tration prior  to  July  1st,  1904,  shall  receive  certificates  under 


evil-minded.  Evans  v.  State,  6  Ohio 
N.  P.,  139;  9  Ohio  Dec,  333. 

'  A  legal  practitioner  on  February 
37th,  1896,  was  one  who  was  then 
engaged  in  the  practice  of  medicine 
in  accordance  with  Act  May  5th, 
1868.  State  v.  Ohio  State  Med. 
Board,  60  Ohio  St.,  31. 

State  i\  Ohio  St.  Med.  Board,  60 
Ohio  St.,  31,  discusses  the  require- 
ments of  a  legal  practitioner  under 
Act  May  5th,  1868. 

The  statute  (February  37th,  1896) 
is  not  an  ex  post  facto  law  nor  bill  of 
attainder.  State  «.  Ottman,  4  Ohio 
N.  P.,  195;  6  Ohio  Dec,  365. 

^The  board  of  administration  of 
Cincinnati  might,  in  the  exercise  of 
the  police  power,  properly  require  all 
persons  practising  medicine  or  sur- 
gery in  Cincinnati  to  register  as  such 
(fib.  die).  But  a  regulation  which 
forbids  a  person  authorized  under  the 
laws  of  the  State  to  practise  medicine 
from  doing  so  without  the  sanction 
of  an  officer  of  the  corporation  and 
imposing  a  penalty  therefor,  exceeds 
the  power  of  the  municipal  corpo- 
ration and  cannot  stand.  When  the 
general  assembly  assumes  to  legislate, 
and  by  general  law  malics  provision 
■as  to  the  persons  authorized  to  prac- 
tise medicine,  municipal  regulations 
prescribing  a  further  qualification 
cannot  be  upheld  unless  specific  and 
express  power  has  been  conferred  on 
the  municipal  corporation  to  impose 
additional  restrictions.  State  ex  rel. 
Baldwin  v.  Prendergast,  8  Ohio  C. 
C,  401. 

"  There  is  no  distinction  between 
the  right  to  establish  a  practice  and 


the  right  to  enjoy  a  practice  already 
established.  State  ®.  Gravett,  65 
Ohio  St.,  389  {cf.  contra  p.  4.59,  n.  2. 

^A  person  who  was  a  legal  prac- 
titioner when  the  act  was  passed 
must  furnish  the  board  satisfactory 
evidence  to  that  effect;  all  others 
must  undergo  examination.  Hales. 
State,  58  Ohio  St.,  676. 

The  legislature  is  the  judge  of 
what  changes  may  be  required  in  the 
regulation  of  the  practice.  So  long 
as  it  provides  a  constitutional  forum 
to  determine  questions  of  the  right, 
and  gives  those  in  practice  a  reason- 
able time  to  comply  with  the  new 
law,  it  is  not  an  interference  with  a 
vested  right  of  the  physician.  Eo- 
wenstrot  v.  State,  4  Ohio  N.  P.,  257; 
6  Ohio  Dec,  467 — rev'd  for  error  in 
admission  of  testimony,  15  Ohio  C. 
C,  73;  8  Ohio  Dec,  119. 

'  If  defendant  is  cliarged  with  prac- 
tising without  a  certificate  he  cannot 
show  as  a  defence  that  he  has  done 
everything  required  by  law  to  pro- 
cure one,  and  that  the  board  has  re- 
fused a  certificate  for  reasons  un- 
known to  him;  nor  can  he  show  as  a 
defence  why  the  board  refused  him  a 
certificate.  It  is  no  defense  that  the 
board  has  erred  in  the  performance 
of  its  duty;  or  that  if  justice  had 
been  done  to  him  he  would  have  re- 
ceived a  certificate.  Kowenstrot  i. 
State,  15  Ohio  C.  C,  73. 

« See  n.  3,  p.  417. 

'  On  what  is  the  contract  between  a 
medical  college  and  a  student,  see 
State  V.  Morrill,  5  Ohio  N.  P.,  133;  7 
Ohio  Dec,  53. 
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the  provisions  of  the  Act  of  February  27th,  1896  (see  below, 
"Act  of  February  27th,  1896  "). 

The  applicant  shall  file  with  the  secretary  of  the  board  a 
written  application  on  a  form  prescribed  by  the  board,  verified 
by  oath,  and  furnish  satisfactory  proof  that  he  is  more  than 
twenty-one  years  of  age  and  is  of  good  moral  character. '  In  the 
application,  as  a  condition  of  admission  to  the  examination,  he 
shall  produce  either  of  the  following  credentials:  a  diploma 
from  a  reputable  college  granting  the  degree  A.B.,  B.S.,  or 
equivalent  degree ;  a  diploma  from  a  normal  school,  liigh  school, 
or  seminary,  legally  constituted,  issued  after  four  years  of  study ; 
a  teacher's  permanent  or  life  certificate ;  a  medical  student's  cer- 
tificate, issued  upon  examination  by  any  State  board ; "  a  student's 
certificate  of  examination  for  admission  to  the  freshman  class 
of  a  reputable  literary  or  scientific  college ;  or  a  certificate  of  his 
having  passed  an  examination  conducted  under  the  direction  of 
the  State  board  of  medical  registration  and  examination  by  cer- 
tified examiners,  none  of  whom  shall  be  either  directly  or  indi- 
rectly connected  with  a  medical  college,  said  examination  to  be 
held  simultaneously  in  Cincinnati,  Cleveland,  Columbus,  and 
Toledo,  and  the  questions  submitted  to  be  uniform  at  such  places, 
and  has  either  received  a  diploma  from  some  legally  chartered 
medical  institution  in  the  United  States  in  good  standing  at  the 
time  of  issuing  such  diploma,  as  defined  by  the  board,  or  a  diplo- 
ma or  license  approved  by  the  board,  which  has  conferred  the 
full  right  to  practise  all  branches  of  medicine  or  surgery  in  some 
foreign  country.  With  the  application  the  applicant  shall  pre- 
.  sent  his  diploma  or  license  as  above  defined,  and  accompanying 
the  same  shall  file  his  aifidavit  stating  that  he  is  the  person  named 

'  The  Act  of  May  5th,  ^  1868,  was  A  law  enjoining  reasonable  re- 
entitled  "An  act  to  protect  the  citi-  quirements  as  to  learning  and  char- 
zens  of  Ohio  from  empiricism  and  acter,  for  the  practice  of  medicine  is 
elev,ate  the  standing  of  the  medical  an  exercise  of  the  police  power.  It 
profession;"  held  that  though  the  may  be  exercised  in  barring  those 
letter  of  the  statute  excluded  from  who  appl}'  and  excluding  those  who 
its  operation  a  person  of  good  moral  have  been  practising.  State  «.  Ott- 
character  by  the  use  of  and  instead  man,  4  OhioN.  P.,  195;  6  Ohio,  Dec, 
of  or,  the  court  would,  considering  265. 

the  purpose  of  the  statute,  substitute  '  Certificates    received  on    exami- 

«•  for  and  so  to  construe  it  as  exclud-  nation  entitle  the  holder  to  practise 

ing  from  practice  persons  not  pos-  for  one  year ;  others  continue  in  force 

sessing  both  a  good  moral  character  indefinitely  unless    revoked    by   the 

and  the  other  qualifications.     Wert  board.     Hale  «.   State,  58  Ohio  St., 

«.  Clutter,  37  Ohio  St.,  847.  676  (1898). 
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in  the  diploma  or  license,  and  is  the  lawful  possessor  of  the 
same,  and  giving  his  age,  residence,  the  college  or  colleges  at 
which  he  obtained  his  medical  education,  the  time  spent  in  each 
college,  the  time  spent  in  the  study  of  medicine,  and  such  other 
facts  as  the  board  may  require ;  if  engaged  in  the  practice  of 
medicine,  the  applicant  shall  state  the  period  during  which  and 
the  places  at  which  he  has  been  engaged  in  the  practice  of  medi- 
cine or  surgery. '  If  the  board  shall  find "  that  the  applicant  has 
obtained  any  one  of  the  credentials  heretofore  defined  as  a  con- 
dition of  his  admission  to  examination,  and  shall  find  his  diplo- 
ma genaine "  and  from  a  legally  chartered  medical  iustitation  *  in 
the  United  States  in  good  standing, "  as  determined  by  the  board. 


'  One  could  not  enter  upon  the  prac- 
tice of  medicine  in  1877  in  violation 
of  the  terms  of  a  penal  statute,  and 
by  persisting  in  such  practice  for  ten 
years  acquire  the  status  of  a  legal 
practitioner.  State  v.  Ohio  State 
Med.  Board,  60  Ohio  St.,  21  (distin- 
guishing Wert  V.  ■  Clutter,  37  Ohio 
St.,  347). 

In  Wert  «.  Clutter,  37  Ohio  St., 
347  (1881)  the  right  to  practise  under 
the  Act  of  May  5th,  1868,  was  consid- 
ered, and  it  was  determined  that  the 
ten  years'  previous  practice  entitling 
a  physician  to  continue  practice  could 
embrace  time  after  as  well  as  before 
the  passage  of  the  law,  so  that  after 
such  ten  years'  practice  a  physician 
became  entitled  to  charge  for  his  ser- 
vices without  a  diploma  or  a  certifi- 
cate of  qualification  (two  judges  dis- 
senting). This  decision  was  criticised 
and  apparently  disapproved  in  State 
«.  Ohio  State  Medical  Board,  60  Ohio 
St.,  31. 

''Evidence  of  one's  qualifications 
for  a  certificate  is  to  be  presented  to 
the  board,  not  to  the  jury  on  the  trial 
of  a  physician  for  practising  without 
a  certificate,  and  such  evidence  is  not 
competent  to  go  to  the  jury.  Ko- 
wenstrot  v.  State,  6  Ohio  Dec. ,  467 ; 
4  Ohio  N.  P.  Rep.,  257— rev 'd  for  er- 
ror in  admission  of  other  testimony, 
15  Ohio  C.  C,  73;  8  Ohio  Dec,  119. 

A  court  cannot  compel  the  per- 
formance of  an  act  by  the  health 
department  which  is  only  to  be  done 
on  satisfactory  evidence,  if  such  evi- 
dence was  not  produced  to  the  depart- 
ment.    State    ex    rel.     Baldwin   v. 


Prendergast,  £  Ohio  Dec,  690;  8 
Ohio  C.  C,  401. 

^  There  is  no  provision  of  law 
which  makes  it  the  duty  of  the  board 
to  determine  in  advance  of  an  appli- 
cation for  a  certificate  to  practise 
medicine,  whether  a  person  holds  a 
diploma  from  a  medical  institution  of 
proper  standing.  It  is  only  when  a 
diploma  is  presented  upon  such  ap- 
plication that  the  action  of  the  board 
can  be  invoked.  State  v.  Coleman, 
64  Ohio  St.,  377. 

The  diploma  and  affidavit  required 
of  a  graduate  of  a  medical  college 
does  not  necessarily  entitle  him  to  a 
certificate;  the  board  must  pass  on 
the  genuineness  of  the  diploma  and 
the  standing  of  the  college,  and  still 
may  refuse  a  certificate,  if  in  its  opin- 
ion his  habits  or  character  render  him 
unfit  to  practise.  Hale  v.  State,  58 
Ohio  St.,  676. 

*  On  the  power  of  a  college  to  add 
a  new  medical  subject  to  its  curricu- 
lum without  amending  its  charter, 
see  State  v.  Hvgeia  Medical  College, 
60  Ohio  St.,  122. 

*  Sec.  4,403,  c,  conferring  upon  the 
board  power  to  determine  whether  a 
diploma  is  issued  by  a  legally  char- 
tered medical  school  in  good  standing, 
is  not  in  conflict  with  sec.  28  of  Act 
3  of  Ohio  Const.,  nor  of  sec.  10  of 
Art.  1,  U.  S.  Const.,  nor  of  tlie  14th 
Amdt.,  U.  S.  Const.  It  is  not  retro- 
active, does  not  impair  the  obliga- 
tion of  contracts,  and  does  not  deny 
to  parties  due  process  of  law.  State 
13.  Coleman,  64  Ohio  St.,  377. 


It  is  no  ground  for  the  issuance 


of 
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or  shall  find  the  license  to  be  genuine,  and  such  as  to  confer  upon 
the  applicant  the  full  right  to  practise  all  branches  of  medicine 
or  surgery  in  the  foreign  country  iu  which  he  obtained  it,  and  of 
a  standard  approved  by  the  board,  and  shall  find  the  person 
named  in  the  diploma  or  license  is  the  person  holding  and  pre- 
senting the  same, '  and  is  of  good  moral  character, '  the  board  shall 
admit  such  applicant  to  an  examination  ^  (Act  1900,  April  14th, 
amending  s.  4,403,  c,  Eev.  1897).- 

ExAMiNATiONS  shall  be  conducted  under  rules  formulated  by 
the  board,  in  anatomy,  physiology,  pathology,  chemistry,  mate- 
ria medica,  and  therapeutics,  the  principles  and  practice  of  med- 
icine, surgery,  obstetrics,  and  such  other  subjects  as  the  board 
may  require.  The  applicant  shall  be  examined  in  the  materia 
medica  and  therapeutics  and  the  principles  and  practice  of  medi- 
cine of  the  school  of  medicine  in  which  he  desires  to  practise,  by 
the  member  or  members  of  the  board  representing  such  school. ' 
If  an  applicant  passes  an  examination  satisfactory  to  the  board 
and  has  paid  the  fee  hereinafter  provided,  it  shall  issue  its  cer- 
tificate, which,  when  left  with  the  probate  judge  for  record,  shall 


a  writ  of  mandamus  that  the  action 
of  the  board  in  adjudging  an  institu- 
tion not  to  be  in  good  standing  is 
purely  arbitrary  and  the  result  of 
prejudice,  because  the  system  taught 
by  it  is  new  and  different  from 
that  adopted  by  other  medical  col- 
leges. State  «.  Coleman,  64  Ohio  St., 
377. 

There  is  no  provision  of  law 
authorizing  an  application  to  the 
board  by  a  medical  institution  to  ob- 
tain official  recognition  of  its  good 
standing,  nor  any  provision  requir- 
ing of  the  board  any  official  action  on 
such  application.  State  v.  Coleman, 
84  Ohio  St.,  377. 

The  standing  of  a  medical  college 
is  not  to  be  determined  alone  from 
the  course  of  study  it  has  prescribed 
for  graduation ;  tfce  statute  imports, 
at  least,  that  the  institution  shall  bo 
one  which  has  established  a  favorable 
reputation  among  members  of  the 
medical  profession.  The  board 
should  not  be  required  to  recognize 
cue  that  from  the  brief  period  of  its 
existence,  or  the  novelty  of  its  sys- 
tem of  treatment,  has  not  yet  ac- 
quired such  reputation,  but  might 


in  the  judgment  of  the  board  be  con- 
sidered as  still  in  an  experimental 
stage.  State  -o.  Coleman,  64  Ohio  St., 
377. 

By  the  terms  of  sec.  4,403,  c,  good 
standing  is  to  be  determined  in  the 
first  instance  by  the  board  and  not  by 
a  court.  State  v.  Hygeia  Medical 
College,  60  Ohio  St.,  122. 

"  The  remedy  for  the  board's  refu- 
sal belongs  to  the  rejected  applicant, 
not  to  the  college  on  whose  diploma 
the  application  was  made.  State  v. 
Coleman,  64  Ohio  St.,  377. 

^  The  statute  has  left  much  to  the 
sound  discretion  of  the  members  of 
the  board,  who,  it  must  be  assumed, 
will  act  as  their  official  position  re- 
quires, fairly,  impartially,  and  justly 
to  all  concerned.  State  «.  Coleman, 
64  Ohio  St.,  877. 

3  The  legislature  might  provide 
that  only  the  learned  may  pursue  a 
learned  profession  whose  activities  so 
closely  affect  them  (ob.  die).  State  i). 
Grave'tt,  65  Ohio  St.,  389. 

■•A  detailed  analysis  of  sec.  4,403, 
e,  will  be  found  iu  State  v.  Morrill,  5 
Ohio  N.  P.,   133;   7  Ohio  Dec,   53. 

6  See  n.  3,  p.  417. 
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be  conclusive  evidence  that  its  owner  is  entitled  to  practise  medi- 
cine or  surgery  in  the  State  (ib.). 

Eefusal  oe  Revocation  of  Ceetifioate. — The  board '  may 
refuse  ^  to  grant  a  certificate '  to  any  person  guilty  of  fraud  in  pass- 
ing the  examination,  or  guilty  at  any  time  *  of  felony  or  gross 
immorality,  or  addicted  to  the  liquor  of  drug  habit  to  such  a  de- 
gree as  to  I'ender  him  unfit  to  practise  medicine  or  surgery,  and 
may  after  notice  and  hearing  revoke '  a  certificate '  for  like  cause 
or  causes. '  An  appeal  may  be  taken  from  a  refusal  or  revocation 
to  the  governor  and  attorney  general,  °  whose  decision  shall  be 


'  A  discretion  committed  to  the 
health  department  cannot  be  inter- 
fered with  by  a  court  unless  abused. 
State  ex  rel.  Baldwin  11.  Prendergast, 
8  Ohio  C.  C,  401;  3  Ohio  Dec,  690. 

"  The  medical  board  does  not  exer- 
cise the  judicial  power  which  the 
Constitution  reserves  to  the  courts;  it 
is  a  public  agency  to  insure  the  effec- 
tive execution  of  a  law  designed  for 
the  promotion  of  the  public  health 
and  welfare.  France  v.  State,  57 
Ohio  St.,  1. 

On  the  remedy  against  a  board  by 
mandamus  in  case  of  refusal  in  bad 
faith  to  grant  a  certificate  to  one 
whose  qualifications  entitle  him 
tlicreto,  see  Kowenstrot  v.  State,  4 
Ohio  N.  P.,  357;  6  Ohio  Dec,  467— 
rev'd  for  error  in  admission  of  testi- 
mony, 15  Ohio  C.  C,  73;  8  Ohio 
Dec,  119. 

'  The  writ  of  mandamus  does  not 
issue  against  an  official  board,  unless 
the  acts  whose  performance  is  thus 
to  be  compelled  are  a  duty  specifi- 
cally enjoined  by  law  upon  the  board. 
State  11.  Uoleman,  64  Ohio  St.,  377. 

*The  law  respecting  refusal  and 
revocation  of  certificates  is  notanes 
2Mst  facto  law  or  bill  of  attainder. 
France  «.  State,  57  Ohio  St.,  1;  see 
Hawker  v.  State,  p.  390,  note  2. 

The  statute  does  not  authorize  the 
board  to  deprive  a  person  who  has 
practised,  one  who  is  called  by  the 
•law  "a  legal  practitioner,"  of  the 
right  to  continue  it  because  he  com- 
)nitted  a  felony  before  the  passage  of 
the  act.  State  «.  Ottman,  4  Ohio  N. 
P.,  195;  6  Ohio  Dec,  265  (1897).  See 
Hawker  ».  State,  p.  390. 

The  legislature  has  as  much  right 
to  purify  the  profession  of  felonious 


and  immoral  practitioners  as  it  has  to 
exclude  such  persons  from  entering 
the  profession  {ob.  die.).  State  v.  Ott- 
man, 4  Ohio  N.  P.,  195;  6  Ohio  Dec, 
365. 

In  Kowenstrot  v.  State,  15  Ohio, 
C.  C,  73,  the  court  refused  to  con- 
sider whether  the  statute  was  retro- 
active and  therefore  unconstitutional. 

*  The  practice  of  medicine  is  not  a 
property  right  nor  a  vested  right, 
but  it  is  a  valuable  right,  and  no  one 
can  arbitrarily  and  without  reason  be 
deprived  of  it.  State  «.  Ottman,  4 
Ohio  N.  P.,  195;  6  Ohio  Dec,  265. 

*  The  power  of  revocation  applies 
only  to  certificates  issued  by  the 
board  (so  held  in  1897).  State  «.  Ott- 
man, 4  Ohio  JSr.  P.,  195;  6  Ohio  Dec., 
265. 

'  When  a  physician  accepts  a  cer- 
tificate authorized  by  the  act,  he  takes 
it  subject  to  the  conditions  imposed 
by  the  act  and  subject  to  revocation 
under  the  act.  France  v.  State,  57 
Ohio  St.,  1,  see  notel,  p.  533. 

^The  provisions  giving  to  the- 
medical  board  power  to  refuse  or  re- 
voke licenses,  and  allowing  an  ap- 
peal to  the  governor  and  attorney 
general,  do  not  give  to  those  func- 
tionaries power  which  belongs  ex- 
clusively to  courts.  (The  court  cites 
numerous  analogous  instances  where 
boards  are  clothed  ■*ith  the  authority 
to  ascertain  facts  and  apply  the  law.) 
France  «.  State,  67  Ohio  St.,  1. 

Judicial  power,  within  the  mean- 
ing of  sec.  1,  art.  iv.  of  the  State 
Constitution,  means  the  power  to 
hear  and  determine  rights  of  property 
and  controversies  between  parties. 
It  is  not  this  power  which  is  con- 
ferred on  the  governor  and  attorney 
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final.  An  affirmative  vote  of  not  less  than  five  members  shall  be 
required  to  authorize  the  issuance  of  a  certificate  (ib.). 

Fee. — For  examination,  to  be  paid  in  advance  to  the  treas- 
urer of  the  board,  $25,  not  to  be  returned  in  case  of  failure,  but 
applicant  may  within  a  year  be  examined  without  additional  fee 
(ift.)'. 

By  applicant  from'  another  State  (see  Exceptions,  below), 
$50  (»6. ). 

Exceptions. — Nothing  in  the  section  shall  compel  any  per- 
son holding  or  obtaining  prior  to  July  1st,  1900,  a  certificate 
from  the  board  under  the  act  of  February  27th,  1896,  entitling 
to  practise  medicine  or  surgery  in  the  State,  or  any  medical  stu- 
dent who  was  matriculated  on  January  1st,  1900,  in  any  medical 
college  in  the  State,  recognized  by  the  State  board  of  medical 
registration  and  examination,  and  who  shall  have  graduated  sab- 
sequent  to  January  1st,  1900,  and  filed  his  or  her  diploma  for 
registration  prior  to  July  1st,  1904,  or  to  file  an  application  and 
submit  to  the  examination  herein  required.  The  board  may  in 
its  discretion  dispense  with  an  examination  of  a  physician  or 
surgeon  duly  authorized  to  practise  medicine  or  surgery  in  any 
other  State,  Territory,  or  the  District  of  Columbia,  desiring  to 
change  his  residence  to  Ohio,  and  making  application  on  a  form 
to  be  prescribed  by  the  board,  with  a  fee  of  $50  and  a  certificate 
or  license  issued  after  an  examination  by  the  medical  board  of 
such  State,  Territory,  or  District,  whose  laws  demand  qualifica- 
tions of  equal  grade  with  those  of  Ohio ;  but  such  examination 
shall  not  be  dispensed  with  unless,  under  the  law  and  regulations 
of  the  State,  Territory,  or  District,  equal  rights  and  privileges 
are  accorded  to  physicians  and  surgeons  of  Ohio,  holding  the 
certificate  of  the  board,  desiring  to  remove  to  and  practise  in 
such  State,  Territory,  or  District  (ib. ). 

Eecoeding  Cbetificate  and  Changes  of  Residence.— 

The  certificate  under  section  4,403,  c,  must  be  recorded,'  before 

general.     State   «.    Ottman,   4  Ohio  The  statute  respecting  .filing  with 

N.  P.,  195;  6  Ohio  Dec,  265.  the  probate  judge  was  designed  to 

'  Every  person  must  file  his  cer-  operate  uniformly  upon  all  members, 

tiflcate    with    the    probate    judge;  of  the  medical  profession ;  its  purpose 

there   is   no  exception  in  favor  of  was  to  provide  a  public  record,  open 

graduates  or  former  legal  practition-  at  all  times  to  public  inspection,  con- 

ers,  nor  any  distinction  on  account  of  taining  a   complete   list   of   all  au- 

the  method  of  obtaining  the  certifi-  thorized  resident  practitioners  in  the 

cate  or  otherwise.     Hale  v.  State,  58  county  from  which  it  can  be  readily 

Ohio  St.,  676.  ascertained  who  are  legally  authorized 
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the  holder  enters  on  practice,  with  the  probate  judge  of  the 
county  of  his  residence. '  The  judge  shall  record  it  and  indorse 
on  the  margin  of  the  record  and  on  the  certificate  the  time 
of  its  receipt  for  record  and  make  a  proper  index  of  all  certifi- 
•cates  (ib.,  s.  4,403,  d).'  He  shall  also  note  in  the  margin  of  the 
record  the  revocation  of  a  certificate  or  any  change  in  the  loca. 
tion  or  death  of  the  owner.  He  shall  make  out  a  certified  copy 
of  certificate  and  indorsements,  on  application,  which  shall  be 
prima  facie  evidence  of  all  matters  and  facts  therein  contained. 
He  is  required  to  furnish  to  the  secretary  of  the  State  board  in 
December  of  each  year  a  list  of  all  certificates  recorded  and 
in  force,  a  list  of  revocations,  removals,  and  deaths  during  the 
year.  In  case  of  change  of  residence,  the  owner  must  have  his 
certificate  recorded  anew  by  the  probate  judge  of  the  county  into 
which  he  removes. 

Pees.  —To  probate  judge,  for  recording  and  indexing  each 
certificate,  50  cents. 

For  certified  copies,  same  fees  as  allow;ed  by  law  for  copies 
and  certificates  of  records  of  probate  judge  (ib.,  s.  4,403,  d), 
[See  below,  titles  Midwifery,  Fee  ;  Osteopathy,  Fees.] 

Midwifery — Foemee  Peactitioneeb.— The  Act  of  1892 

to  practise  the  profession.     Hale  v.  57  Ohio  St.,  1,  that  when  a  non-resi- 

State,  58  Ohio  St.,  676.  dent  opens  an  oiBce  in  the  State,  or 

An  indictment  charging  a  person  appoints  a  place  within  the  State  to 

with  not  filing  his  certificate  for  rec-  meet  patients,  he  becomes  a  resident 

ord,  which  does  not  show  that  he  be-  within  the  act. 

longs  to  class  (3)  in  note  3,  p.  435,  This    means    that   the    certificate 

charges  no  ofEence.     State  «.  Morrill,  must  be  recorded  in  the  county  where 

5  Ohio  N.  P.,  133;  7  Ohio  Dec,  53.  the  doctor  abides  or  dwells  for  some 

'  The  court  declined  to  consider  continuance  of  time  for  business  pui- 
whether  by  discriminating  against  poses,  and  places  the  non-resident 
non-residents  (in  the  provisions  of  upon  an  equality  with  the  resident 
sec.  4,403,  d,  requiring  the  certificate  docror.  State  v.  Ottman,  4  Ohio  N. 
to  be  filed  in  the  county  of  residence,  P.,  195;  6  Ohio  Dec,  265. 
and  in  forbidding  non-residents  to  If  a  non-resident,  residing  on  the 
open  an  office  in  the  State  or  appoint-  borders  of  a  neighboring  State,  opens 
ing  a  place  in  the  State  to  meet  pa-  an  office  or  appoints  a  place  to  meet 
tients)  the  act  discriminates  against  patients  or  receive  calls  [within  the 
citizens  of  other  States  (U.  S.  Const.,  State?],  he  must  Jiave  the  certiflcate. 
Art.  iv.,  s.  3),  or  abridges  privileges  State  v.  Ottman,  4  Ohio  N.  P.,  195; 
and  immunities  of  citizens  of  the  6  Ohio  Dec,  365. 
United  States,  because  the  accused  A  citizen  of  Ohio  cannot  success- 
was  not  a  non-resident,  and  could  not  fully  object  to  a  law  because  it  denies 
avail  himself  of  the  rights  of  non-resi-  equal  privileges  and  immunities  to 
dents  if  any,  to  prevent  the  law  from  citizens  of  other  States  (art.  iv.,  s.  2, 
operating  upon  him.  France  v.  U.  S.  Const.).  State  v.  Ottman,  4 
State,  57  Ohio  St.,  1.  Ohio  N.  P.,  195;  6  Ohio  Dec,  265. 

It  is  intimated  in  Prance  v.  State,  ^  See  n.  7,  p.  418. 


OHIO.  427 

3)ermitted  persons  then  practising  midwifery  in  the  State,  to  file 
within  thirty  days  thereafter  with  tke  probate  judge  of  the  county 
in  which  she  resided,  an  affidavit  setting  forth  that  and  other 
facts,,  on  which  she  received  from  him  a  certificate  entitling  the 
applicant  and  holder  to  practise  midwifery.  Such  certificates 
were  to  be  recorded  by  the  probate  judge,  and,  in  case  of  trans- 
fer of  residence,  again  recorded  in  the  new  county,  as  provided 
by  section  4, 403,  d,  regulating  the  record  of  physician's  certifi- 
cates («6.,  s.  4,403,  e). 

Midwifery — Lists  of  Certificates. — The  probate  judge 
is  required  to  furnish  to  the  Secretary  of  State  annually  in  De- 
cember a  list  of  all  certificates  in  force  or  revoked  during  the 
year,  or  the  owners  of  which  have  removed  or  died  during  the 
year  (ib.). 

Midwifery. — Examinations. — Applicants  desiring  to  enter 
on  practice  of  midwifery  must  appear  before  the  State  board 
and  submit  to  such  examination  therein  as  the  board  shall  re- 
quire (^6.). 

Midwifery — Certificate  and  Pee. — If  the  applicant 
passes  a  satisfactory  examination,  the  board  on  payment  of  fee 
of  $10  issues  its  certificate  to  that  effect,  which  when  filed  with 
the  probate  judge  for  record  shall  entitle  the  owner  and  holder 
to  practise  midwifery  (ib.). 

The  certificate  may  be  refused  or  revoked  for  the  same  causes 
in  the  same  manner  as  provided  in  section  4,403,  c  (above). 

Midwifery  —  Abnormal  Conditions.  —  The  certificate 
granted  to  practise  midwifery  shall  not  give  the  holder  the  right 
to  perform  version,  or  treat  breech  or  face  presentation,  or  do  any 
■obstetric  operation  requiring  instruments,  or  to  treat  any  other 
abnormal  condition  except  in  emergencies  (t&. ). 

Definition.  ' — Any  person  shall  be  regarded  as  practising 
medicine  or  surgery  or  midwifery  who  shall  use  the  words  or  let- 
ters "Dr.,"  "Doctor,"  "Professor,"  "M.D.,"''  "M.B.,"  or  any 

'The  term  empiric,  as  used  in  the  statute."     Wert  v.  Clutter,  37   Ohio 

title  of  the  act  of  May  5th,  1868,  was  St.,  347. 

defined   to   mean   "  a  medical  prac-  A  steam  doctor  was  within  the  pur- 

titioner  who  has  not  graduated  in  a  view  of  Act  of  February  36th,  1824, 

medical  college,   or"  [who?]   "has"  prohibiting  persons  without  license 

[not?J  "a  certificate  of  qualification  from  practising  physic.     Nichols  v. 

*om  a  medical  college,  or  has  not  Poulson,  6  Ohio,  306  (1884).    See  note 

"been  engaged  in  the  continuous  prac-  1,  p.  416. 

.tice  for  the  period  prescribed  in  the  ^The  oflEence  under  sec.  4,408,/(asj 
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other  title,  in  connection  with  his  name, '  which  in  any  way  repre- 
sents him  as  engaged  in  the  practice  of  medicine  or  surgery  or 
midwifery  in  any  of  its  branches, "  or '  who  shall  prescribe  *  or  rec- 
ommend for  a  fee  for  like  use  any  drug  or  medicine, "  appliance, 


it  stood  in  1898),  may  be  committed 
by  prescribing  a  medicine  or  remedial 
agency  for  a  fee,  or  by  appending  to 
one's  name  the  letters  M.D. ;  but  the 
offender  may  offend  against  both 
provisions  at  once,  and  both  may  be 
charged  in  a  single  count ;  and  there 
may  be  conviction  on  proof  of  either. 
The  several  offences  may  be  alleged 
in  the  indictment  conjunctively. 
Hale  v.  State.  58  Ohio  St.,  676,  see  n. 
7,  p.  418;  n.  1,  p.  304. 

By  sec.  4,4lO"3,/(Act  1896),  the  leg- 
islature intended  that  the  appending 
of  the  initials  M.D.  by  any  person 
who  has  not  complied  with  such  re- 
quirements of  the  act  as  affect  Jiim, 
are  prohibited  to  him.  State  «.  Mor- 
rill, 5  Ohio  N.  P.,  133;  7  Ohio  Dec, 
53. 

'  For  a  criticism  of  making  the  ap- 
pending of  letters  to  one's  name,  the 
practice  of  medicine  and  surgery, 
instead  of  merely  evidence  of  the 
practice,  see  State  ®.  Morrill,  5  Ohio 
N.  P.,  133;  7  Ohio  Dec,  52. 

^  Where  the  allegation  in  a  com- 
plaint or  petition  for  malpractice  is 
that  defendant  was  employed  as  a 
physician,  the  gravamen  of  the  alle- 
gation is  that  he  was  employed  as 
one  professing  to  have  skill  and  ex- 
perience in  the  treatment  and  cure  of 
the  malady  with  which  the  plaintiff 
was  supposed  to  be  afflicted.  Mus- 
ser's  Exr.  d.  Chase,  39  Ohio  St., 
577. 

8  See  n.  2,  p.  427. 

*  Administering  medicine  may  be 
the  office  of  a  nurse ;  but  prescribing 
medicine  to  the  sick  implies  the  exer- 
cise of  skill  in  the  discrimination  of 
diseases,  and  the  selection  of  fit  reme- 
dies ;  to  acquire  which  skill  is  the  ob- 
ject of  medical  education,  and  to  exer- 
cise which,  for  fees,  is  but  another 
name  for  the  practice  of  medicine. 
Jordan  ®.  Overseers  of  Dayton,  4 
Ohio,  395. 

'  In  State  «.  Gravett,  65  Ohio  St., 
389,  the  court  distinguished  the  con- 
struction of  sec.  4,403,  /,  as  amended 
by  Act  April  14th,  1900,  from  that  sec- 


tion as  it  existed  prior  to  the  amend- 
ment, and  as  interpreted  in  State  t 
Leflring,  61  Ohio  St.,  39.  In  the  ear- 
lier case  the  unamended  section  had 
been  construed  by  the  application 
of  the  maxim  nmcitw  a  aociis,  and 
"  ot/ier  agency  "  liad  there  been  limited 
to  the  same  category  as  "  clrug  "  and 
"  medicine,"  in  conjunction  with 
which  it  was  used;  in  State  v.  Grav- 
ett the  court  held  that  the  amended 
statute,  by  using  the  words  "drug  or 
medicine,  appliance,  application,  op- ' 
eration,  or  treatment  of  whatever  na- 
ture, "  afforded  no  proper  occasion  for 
the  application  of  the  maxim;  and 
in  the  amendment  the  legislature  at- 
tempted comprehensive  regulation  of 
the  practice  of  the  healing  art,  so  as 
to  require  the  preparatory  education 
of  those  who  for  compensation  prac- 
tise it  according  to  any  of  its  theo- 
ries; and  that  Osteopathy  was  in- 
cluded within  the  practice  regulated 
by  the  law  after  the  said  amendment 
of  sec.  4,403,  /. 

Under  sec.  4,403,  /,  as  it  stood  in. 
1899,  the  word  "  other  agency  "  was 
construed  by  the  maxim  nosciiur  a 
sociis,  and  its  associated  words  being 
drug  and  medicine,  "other  agency" 
did  not  include  osteopathy,  of  whlcli 
the  court  from  its  general  knowledge- 
finds  that  its  adherents  wholly  reject 
drugs  and  medicine.  State  v.  Left- 
ring,  61  Ohio  St.,  39;  46  L.  E.  A., 
334. 

The  obvious  purpose  of  the  act, 
s.  4,403,/  (as  it  stood  in  1899),  was  to- 
secure  to  those  who  believe  in  the 
efficacy  of  medicines  the  ministrations 
of  educated  men,  thus  preventing 
fraud  and  imposition,  and  to  protect 
society  from  the  evils  which  result 
from  the  administration  of  patent 
drugs  by  the  ignorant  and  unskilful. 
State  V.  Leffring,  61  Ohio  St.,  39. 

Osteopathy  is  not  an  otJier  agency 
within  the  meaning  of  the  Act  of 
1896,  sec.  4,403,  /.  Eastman  «.  State, 
4  Ohio  N.  P.,  163  (1897);  6  Ohio- 
Dec,  396. 

If  it  was  the  intention  of  the  act. 
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^application,  operation,  or  treatment '  of  whatever  nature, '  for  the 
cure  or  relief  of  any  wound,  fracture,  or  bodily  injury,  infirm- 
ity, or  disease. 

The  use  of  any  of  said  words,  letters,  or  titles  in  such  con- 
nection and  under  such  circumstances  as  to  induce  the  belief  that 
the  person  who  uses  them  is  engaged  in  the  practice  of  medicine 


to  prohibit  the  practice' of  osteopathy, 
■clairvoyance,  mind  healing,  faith 
■cure,  hypnotism,  massage,  and  Chris- 
tian Science  it  should  have  been  spe- 
cifically mentioned  and  not  left  to 
mere  inference  from  the  general 
words  "  other  agency  "  (so  held,  prior 
to  the  amendments  of  1900  and  1902). 
Eastman  «.  State,  4  Ohio  N.  P., 
163  (1897) ;  6  Ohio  Dec,  396,  see  note 
3,  p.  379. 

If  "other  agency  "  is  to  be  limited 
to  agencies  in  the  same  category  as 
■drugs  and  medicines,  it  would  not 
embrace  those  who  use  the  knife  and 
saw  on  the  living  human  body ;  and 
rules  of  construction  do  not  exclude 
the  application  of  common  sense  to 
■avoid  an  absurdity  which  the  legis- 
lature ought  not  to  be  presumed  to 
have  intended.  Other  agency,  there- 
fore, is  not  limited  to  agencies  in  the 
same  or  a  similar  category  to  drugs 
and  medicines,  prescribed,  directed, 
or  recommended  (for  the  surgeon 
does  not  usually  prescribe,  direct,  or 
recommend  his  agencies,  he  wields 
them),  but  extends  to  agencies  effec- 
tive in  surgical  cases,  fractures, 
wounds,  etc.  Nevertheless  there  is 
nothing  in  an  information  charging 
the  use  of  "the  system  known  as 
Christian  Science,"  indicating  that  It 
is  a  drug,  medicine,  or  otMi-  agency  of 
the  kind  implied  in  the  law ;  and  such 
an  information  charges  no  offence. 
It  should  be  overruled  on  demurrer, 
■or  by  motion  to  quash.  Evans  v. 
State,  6  Ohio  N.  P.,  139  (1898);  9 
Ohio  Dec,  223. 

Drugs,  medicines,  or  other  agency 
meant  an  agency  having  physical  at- 
tributes, not  an  agency  in  which  the 
■application  of  the  remedy  does  not 
partake  of  physical  attributes  but 
which  [e.g. ,  Christian  Science  as  the 
evidence  showed  it  in  this  case]  is  the 
operation  of  some  subtle  influence 
flovring  from  the  mind  of  one  to  an- 


other, or  growing  out  of  a  contract 
[contact  ?]  of  the  spiritual  nature  with 
the  great  source  from  which  it  came. 
Evans  v.  State,  6  Ohio  N.  P.  139;  9 
Ohio  Dec,  322  (1898)  [Hamilton  Co. 
Common  Pleas]. 

The  legislature  did  not  intend  by 
these  statutes  to  include  Christian 
Science,  as  the  evidence  shows  it  to 
have  been  utilized  in  this  case. 
Evans  v.  State,  6  Ohio  N.  P.,  139 
(1898)  [Hamilton  Co.  C.  P.J,  cf.  p. 
699. 

'  The  court  does  not  take  judifcial 
notice  of  what  "  the  system  known  as 
Christian  Science  "  is.  Evans«.  State, 
6  Ohio  N.  P.,  139;  9  Ohio  Dec,  223. 

The  evidence  shows  that  Christian 
Science  is  a  kind  of  religious  belief. 
Whatever  may  be  the  power  of  the 
legislature  where  the  practices  under 
a  religious  belief  are  against  good 
morals  or  menace  the  public  health, 
it  is  evident  that  the  legislature  did 
not  intend  to  include  Christian 
Science ;  if  the  legislature  intended  to 
interfere  in  matters  of  religious  be- 
lief it  would  have  plainly  said  so  and 
not  left  it  to  inference.  Evans  v. 
State,  6  Ohio  N.  P.,  139  (1898). 

^  In  a  decision  reported  in  the  daily 
papers,  March  3d,  1905,  and  not  oflS- 
cially  reported  as  this  goes  to  press, 
it  is  saidto  have  been  determined  by 
the  Supreme  Court  of  Ohio  that  the 
giving  of  Christian  Science  treatment 
for  a  fee  for  the  cure  of  disease  is 
practising  medicine  within  the  mean- 
ing of  the  statute ;  and  the  law  is  not 
interference  with  the  rights  of  con- 
science and  of  worship,  conserved  by 
sec.  7  of  the  Bill  of  Eights;  and  leg- 
islation prohibiting  any  one  from 
treating  a  disease  for  a  fee,  except 
such  as  have  the  prescribed  qualifica- 
tions, is  a  valid  exercise  of  the  police 
power  of  the  State  and  is  constitu- 
tional. Of.  State  V.  Biggs  (N.  C), 
p.  405,  n.  3.    bee  Appendix,  p.  69b: 
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or  surgery  or  midwifery  in  any  of  its  branches,  shall  hepmwr 
facie  proof  of  an  intent  to  represent  himself  as  engaged  in  the 
practice  of  medicine  or  surgery  or  midwifery  (Eev.  1897,  s. 
4,  i03,  /,  as  amended  by  Act  April  14th,  1900,  and  April  21st, 
1902). 

Exceptions. — Nothing  in  the  act  prohibits  service  in  case  of 
emergency  '  or  the  domestic  administration  of  family  remedies. 
Nor  does  it  apply  to  any  commissioned  medical  of&cer  of  the 
United  States  army,  navy,  or  marine  hospital  service  in  the  dis- 
charge of  his  professional  duties,  nor  to  any  legally  qualified, 
dentist  when  engaged  exclusively  in  the  practice  of  dentistry, 
nor  to  any  physician  or  surgeon  from  another  State  or  Territory' 
who  is  a  legal  practitioner  of  medicine  or  surgery  in  the  State  or 
Territory  in  which  he  resides,  when  in  actual  consultation  with  a 
legal  practitioner  of  this  State,  nor  to  any  physician  or  surgeon 
residing  on  the  border  of  a  neighboring  State '  and  duly  author- 
ized under  the  laws  thereof  to  practise  medicine  or  surgery 
therein,  whose  practice  extends  into  the  limits  of  this  State, 
but  such  practitioner  shall  not  open  an  of&ce  or  appoint  a  place 
to  meet  patients  or  receive  calls  within  the  limits  of  this  State* 

Osteopathy." — Nor  does  the  law  apply  to  any  osteopath  who 

'  A  stipendiary  service  forbids  the  constitutional.     France  v.  State,  57 

belief  that  it  was  an  act  of  neighborly  Ohio  St.,  1,  citing  Dent  v.  W.  Va., 

kindness  or  the  execution  of  a  moral  129  U.  S.,  124.     See  n.  7,  p.  418. 

duty.     Jordan  d.  Overseers  of  Day-  The  legislature  has  the  power  to 

ton,  4  Ohio,  295  (1831).                 -  require  of  non-resident  practitioners 

The  administering   of  medicine  in  the  same  qualifications  as  are  exacted 

a  case  of  emergency  or  an  administer-  of  residents.    State  v.  Ottman,  4 Ohio 

ing  of  family  remedies  is  not  a  part  N.  P.,  195;  6  Ohio  Dec,  265. 

of  the  description  of  the  offence,  but  The  statute  does  not  prohibit  non- 

in  the  nature  of  a  personal  privilege,  resident  practitioners  from  practising 

granted    under     particular    circum-  in  the  State;  at  least,  not  directly, 

stances.     Kowenstrot  «.  State,  6  Ohio  State  v.  Ottman,  4  Ohio  N.  P.,  195; 

Dec,  467;  4  Ohio  N.  P.  Rep.,  267—  6  Ohio  Dec,  265.     See  n.  1,  p.  4a6. 

rev'd  for  error  in  admission  of  testi-  '  The  two  kinds  of  physicians,  resi- 

mony,  15   Ohio   0.    C,   73;    8   Ohio  dents    and    those    residing   on  the 

Dec,  119.  borders  of  a  neighboring  State,  are 

The  fact  that  the  case   in  which  not  environed  by  the  same  circum- 

defendant  prescribed  was  an  emer-  stances  and  conditions;  and  the  dis- 

gency  is  no  defence  to  a  prosecution  crimination,   though   it  favois  non- 

for    practising    without    certificate.  residents,  is  not  arbitrary.    State  s. 

Plaut  «.   State,    10  Ohio  C.  C,   831  Ottman,  4  Ohio  N.  P.,  195;  6  Ohio 

(1899)      (Hamilton     Circuit).     [This  Dec,  265,  citing  Dent  «.  W.  Va.,  9 

seems  difficult  to  reconcile  with  the  Supr.   Ct.  Rep.,  231.     See  n.  Ij  p. 

express  provision  of  the  act.]  426.    , 

^  The    exception     of    non-resident  '  A  scientific  conclusion  adverse  to 

physicians  does  not  make  the  act  un-  the  efficacy  of  osteopathy  cannot  be 
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shall  pass  examination  in  anatomy,  physiology,  obstetrics  and 
physical  diagnosis,  in  the  same  manner  as  is  required  of  other 
applicants  before  the  State  board  of  medical  registration  and 
examination,  and  who  has  thereupon  received  a  certificate  from 
the  board,  which  when  filed  with  the  probate  judge,  as  is  re- 
quired in  the  case  of  other  certificates  from  the  board,  shall  au- 
thorize the  holder  thereof  to  practise  osteopathy  in  the  State  of 
Ohio,  but  shall  not  permit  him  to  administer  drugs  nor  to  per- 
form major  surgery,  provided  that  all  applicants  to  practise 
osteopathy  shall  before  being  admitted  to  examination  file  with 
the  board,  accompanied  with  the  fee  of  $25,  evidence  of  pre- 
liminary education  as  required  by  sec.  4,403,  c,  and  a  certificate 
from  the  osteopathic  examining  committee  as  hereinafter  pro- 
vided, showing  first,  that  he  holds  a  diploma  or  a  physician's 
osteopathic  certificate  from  a  reputable  college  of  osteopathy, 
as  determined  by  this  committee ;  second,  that  he  has  passed 
examination  in  a  manner  satisfactory  to  the  committee  on  the 
subjects  of  pathology,  physiological  chemistry,  gynecology, 
minor  surgery,  osteopathic  diagnosis,  principles  and  practice 
of  osteopathy. 

Osteopathic  Examining-  Committee. — The  law  of  1902 
(Act,  April  21st,  1902,  amdg.  Eev.  St.,  s.  4,403,  /)  provided 
that  within  thirty  days  after  its  passage,  the  State  board  of  medi- 
cal registration  and  examination  should  appoint  upon  recom- 
mendation of  the  Ohio  Osteopathic  Society,  three  persons  (and 
thereafter  their  successors)  who  shall  constitute  the  osteopathic 
examining  committee. 

Each  person  so  appointed  must  file  with  the  State  board  of 
medical  registration  and  examination  a  certificate  of  the  Ohio 
Osteopathic  Society,  setting  forth  that  the  person  named  is  a 
graduate  of  a  reputable  college  of  osteopathy,  that  he  has  been 
engaged  in  the  practice  of  osteopathy  in  the  State  of  Ohio  for  at 
least  one  year,  that  he  is  of  good  moral  character  and  in  good 
standing  in  his  profession  (ib.). 

POEMEE    PeACTITIONEES     OF     OSTEOPATHY. — The    Act    of 

drawn  by  a  body  to  which  legisla-  clined  to  state  whether  it  would  tal^e 

tive  power  alone  is  given,  and  for  judicial  notice  that  no  college  of  oste- 

whose  members  there  is  no  prescribed  opathy  exists  which  meets  the  statu- 

qualification    of    education,    knowl-  tory  requirements  of  the  law  which  it 

edge,  or  intelligenec.     State  v.  Grav-  pronounced  invalid,  see  n.  1,  p.  416 ;: 

ett,  65  Ohio  St.,  289.  n.  5,  p.  428. 
In  State  v.  Gravett  the  court  de- 
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1902  (Act  April  21st,  1902,  amdg.  Eev.  St.,  4,403,/)  provided 
that  any  person  engaged  in  tlie  practice  of  osteopathy  in  Ohio 
at  the  time  of  its  passage,  who  then  held  a  diploma  from  a  regu- 
lar college  of  osteopathy  as  determined  by  the  committee  and 
who  made  application  to  the  State  board  of  medical  registration 
and  examination  within  thirty  days  after  the  passage  of  the  act, 
upon  the  payment  of  $5,  should  receive  a  certificate  from  the 
board  without  examination,  which  when  filed  with  the  probate 
judge,  as  was  required  in  the  case  of  other  certificates  from  the 
board,  should  authorize  the  holder  to  practise  osteopathy  in  the 
State,  but  should  not  permit  him  to  administer  drugs  nor  to  per- 
form major  surgery  (ib.). 

Osteopathy— Peacticb  without  Examination.  —  The 
board  may  in  its  discretion  upon  recommendation  of  the  oste- 
opathic committee  and  the  payment  by  the  applicant  of  a  fee  of 
$50  issue  certificates  without  examination  to  graduates  of  rep- 
utable schools  of  osteopathy,  who  are  of  good  moral  character 
and  who  for  five  years  or  more  have  been  engaged  in  the  prac- 
tice of  osteopathy  in  any  other  State  (ib. )  [see  below,  Meet- 
ings OP  the  Osteopathic  Examining  Committee]  . 

Osteopathy — Penalty. — Any  person  announcing  or  ad- 
vertising himself  as  an  osteopath  who  has  not  complied  with 
the  provisions  of  this  act  shall  be  subject  to  the  penalties  pro- 
vided in  sec.  4,403,  g  (ib.). 

Meetings  op  the  Osteopathic  Examining  Committee.— 
This  committee  shall  meet  at  the  office  of  the  board  at  such 
time  as  the  board  may  direct,  whenever  there  are  applications 
for  osteopathic  certificates  to  be  acted  upon,  but  shall  take  no 
part  in  the  deliberations  of  the  board  (i6.). 

Osteopathy,  Fees. — To  the  board  from  applicants  for 
osteopathic  examination,  before  examination,  $25  (ib.).  From 
former  practitioners  of  osteopathy,  within  thirty  days  after  the 
passage  of  Act  of  1902,  $5  (ib.).  Prom  applicant  to  practise 
osteopathy  without  examination  after  graduation  and  five  years' 
practice  in  another  State,  $50  (ib.). 

Offence,    Penalty.— Practising  medicine  or  surgery'  in 

'  If  the  period  of  ten  years  after  the  visions  of  the  statute  (so  held  of  Act 

passage  of  the  act  had  been  spent  May  5th,  1868).    "Wert  v.  Clutter,  37 

outside  the  State,  such  practitioner  Ohio  St.,  347  (c/.  contrary  conclusion 

would  not  be  amenable  to  the  pro-  in  Kansas,  u.  (3,  p.  270. 
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violation '  of  the  law  ^  is  a  misdemeanor, '  punishable  with  fine  of 


'  Where  the  penal  section  of  the  act 
merely  imposes  the  penalty  for  vio- 
laiing  the  act,  it  does  not  extend  the 
inliibitions  of  the  previous  section 
describing  what  shall  be  unlawful. 
Wert  ».  Clutter,  37  Ohio  St.,  847.  See 
n.  1.,  p.  430. 

In  a  prosecution  under  sec.  4,403,  / 
(Act  1«96,  February  27th),  it  is  not 
necessary  in  the  information  to  nega- 
tive the  provisions  and  exceptions. 
Kowenstrot  «.  State,  15  Ohio  C.  C, 
73  (1897). 

*0n  sufficiency  of  Indictment  see 
Hale  V.  State,  58  Ohio  St.,  676.  It  is 
not  necessary  to  aver  that  the  accused 
was  not  a  legal  practitioner  when  the 
statute  was  passed  or  not  a  graduate 
of  a  medical  college  (ib.) ;  nor  is  it 
necessary  to  aver  that  tlie  accused 
was  not  among  the  exceptions  intro- 
duced by  provisos  in  sec.  4,403,  /. 
These  are  matters  of  defence  (jS.  ). 

An  indictment  must  state  the 
manner  in  w  hich  the  law  has  been  vio- 
lated. It  is  not  enough  to  charge 
that  it  has  been  violated.  State  «. 
.Morrill,  5  Ohio  N.  P.,  133;  7  Ohio 
Dec,  52. 

On  remedy  for  defective  indictment 
under  this    law — Motion    to    quash, 
sustained,  though  a  demurrer  might 
also  be— see  State  ®.  Morrill,  5  Ohio 
N.  P.,  133;  7  Ohio  Dec,  -52, 

The  mere  practice  without  having 
first  obtained  a  certificate  is  not  pun- 
ishable (for  the  reason  that  as  to  two 
classes  of  practitioners  the  certificate 
is  merely  evidence  of  the  right,  and 
only  as  to  a  third  class  is  it  the  foun- 
dation of  the  right).  State  «.  Morrill, 
5  Ohio  N.  P.,  133;  7  Ohio  Dec,  52. 

It  is  not  a  suiiiciently  certain  alle- 
gation of  an  offence  to  say  that  the 
accused  for  a  fee  prescribed,  directed, 
and  recommended  to  A  a  certain 
agency,  to  wit,  "  a  svstem  known  as 
Christian  Science."  The  facts  should 
be  so  stated  that  the  nature  of  the 
offence  charged  may  be  easily  under- 
'stood  by  the  jury;  and  as  "a  system 
known  as  Christian  Science  "  is  prob- 
ably almost  wholly  unknown  to  the 
average  juror,  such  an  information  is 
faulty  as  a  violation  of  this  rule. 
Bvans  i>.  State,  6  Ohio  N.  P.,  129 
(1898);  9  Ohio  Dec,  222. 
28 


The  State  is  confined  to  proof  of 
the  agency  described  in  the  informa- 
tion and  cannot  prove  the  use  of  an- 
other agency.  Kowenstrot  v.  State, 
15  Ohio  C.  0.,  73. 

•*  A  right  of  action  for  malpractice 
arises  against  a  practitioner  who  is 
practising  in  violation  of  the  act  (May 
5th,  1868).  The  object  of  the  statute 
was  not  to  make  the  practice  of  medi- 
cine unlawful,  but  to  protect  the 
community  from  the  evils  of  empiri- 
cism. The  court  declines  to  consider 
whether  the  action  would  lie  if  the 
patient  knew  that  the  physician  was 
practising  in  violation  of  law,  there 
being  nothing  before  it  to  show  such 
knowledge.  Musser's  Exr.  •».  Chase, 
29  Ohio  St.,  577  (1876).  See  note  1, 
p.  423,  and  n.  7,  p.  418. 

The  duty  and  risk  of  ascertaining 
the  qualifications  of  the  physician 
was  not  devolved  by  Act  May  5th, 
1868,  on  the  patient,  and  the  patient 
is  not  particeps  criminis.  Musser's 
Exr.  V.  Chase,  29  Ohio  St.,  577. 

Whether  a  proviso  must  be  nega- 
tived by  the  prosecution  in  order 
to  convict  depends  on  whether  such 
proviso  is  a  necessary  part  of  the 
definition  or  description  of  the  offence 
charged ;  if  the  offence  charged 
would  not  be  complete  without  an 
averment  of  the  negative  the  charge 
must  be  negatived  by  the  prose- 
cution, but  if  the  description  or  defl- 
nition  of  the  offence  is  otherwise  com- 
plete, and  the  proviso  only  limits  its 
application  or  operation  either  as  to 
time,  place,  or  person,  the  limitation 
is  matter  of  defence  only,  and  it  is  for 
the  defendant  to  show  that  he  is  by 
reason  of  some  of  these  provisos  not 
chargeable  with  the  ofllence.  Kowen- 
strot V.  State,  4  Ohio  N.  P.  Rep. ,  257 ; 
6  Oliio  Dec,  467  (Lucas  Co.  C.  P., 
1897) — rev'd  for  error  in  admission  of 
testimony,  15  Ohio  C.  C,  73;  8  Ohio 
Dec,  119.     See  n.  2,  p.  423. 

Criticism  of  the  board  in  refusing 
a  certificate  is  not  competent  in  atrial 
before  a  jury  for  practising  without 
a  certificate.  Kowenstrot  v.  State, 
6  Ohio  Dec,  467;  4 Ohio  N.  P.  Rep., 
357 — -rev'd  for  error  in  admission  of 
testimony,  15  Ohio  C.  C,  73;  8  Ohio 
Dec,  119. 
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$20  to  $500,  or  imprisonment  in  county  jail  thirty  days  to  one 
year,  or  both. '  Practising  midwifery  in  violation  of  the  lav  is  a 
misdemeanor,  punishable  with  fine  of  $25  to  $100  (Rev,  1897, 
s.  4,403,  g). 

Filing  or  attempting  to  file  as  one's  own  the  diploma  or  cer- 
tificate of  another,  or  a  false  or  forged  affidavit  of  identity,  or 
wilful  false  swearing  to  any  question  propounded  on  a  medical 
examination,  or  to  an  affidavit  made  or  filed  with  the  State  board, 
is  a  felony,  punishable  with  imprisonment  in  the  penitentiary 
one  to  five  years  {ib.). 

Fines  are  paid  one-third  to  the  person,  corporation,  or  medi- 
cal society  making  the  complaint  or  furnishing  the  information, 
one-third  to  the  poor  fund  of  the  county,  one-third  to  the  State 
board  {ib.). 

Enforcement. — The  secretary  of  the  State  board  is  charged 
with  the  duty  of  enforcing  the  act,  and  the  prosecuting  attorney 
on  his  request  takes  charge  and  conducts  such  prosecutions  (»&.). 

Act  OF  February  27th,  1896." — This  act  still  applies  to  the 
persons  enumerated  in  title  "Qualification,"  above,  as  com- 
ing under  its  terms. 

By  that  act  graduates  in  medicine  or  surgery  were  required, 
personally  or  by  letter  or  proxy,  to  present  their  diplomas  to  the 
State  board  for  verifieation,  with  the  applicant's  affidavit  that  he 
is  the  person  named  in  the  diploma,  is  the  lawful  possessor  of 
the  same,  and  giving  his  age  and  the  time  spent  in  the  study  of 
medicine. '  If  the  board  shall  find  the  diploma  to  be  genuine  and 
from  a  legally  chartered  medical  institution  in  good  standing,  as 
determined  by  the  board,  and  the  person  named  therein  be  the 

'  The  only  penalty  prescribed  by  sec.  State  v.  Ottman,  4  Ohio  N.  P.,  195. 

4,403  (in  the  law  as  it  was  in  1894)  is  See  n.  1,  p.  420. 

the  deprivation  of  right  to  compen-  The  act   (February   27th,  1896)  is 

sation;  the  penalty  of  fine  and  im-  not  ex  post  facto;  it  looks  to  thefu- 

prisonment  is  imposed  by  sec.  6,992  ture.     State  ».  Morrill,  6  Ohio  N.  P., 

(since  repealed).     State  ex  rel.  Bald-  133  (Huron  Co.  C.  P.,  1897). 

win  V.   Prendergast,   8  Ohio  C.  C,  In  the  report  of  Eastman  ».  State 

401;  3  Ohio  Dec,  690.     See  for  the  in  6  Ohio  Dec,  296,  the  act  of  Feb- 

interpretation  of  sec.  4,403  as  it  was  ruary  27th,  1896,  is  in  the  headnotes 

in  1894  in  conjunction  with  sec.  6,992  styled  the  "  Mosgrove  law."    So  also 

imposing  a  penalty  (since  repealed),  in  the  report  of  State  ■».  Ottman  in  6 

State  es  reZ.  Baldwin  «.  Prendergast,  Ohio  Dec,  265. 

8  Ohio  C.  U.,  401;  3  Ohio  Dec,  690.  ^ Nowhere  outside  of  sec.  4,403,  c 

*The   act  (February    27th,    1896)  (in  1896),  is  there  any  other  express 

does  not  violate  art.  2,  s.  16  of  the  requirement  as  to  graduates.    State 

State  Constitution  forbidding  a  bill  «.  Morrill,  5  Ohio  N.  P.,  133;  7  Ohio 

to  contain   more    than  one  subject.  Dec,  52  (1897). 
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person  holding  and  presenting  the  same,  the  board  shall  issue  its 
certificate '  to  that  effect,  which  when  left  with  the  probate  judge 
for  record "  shall  be  conclusive  evidence '  that  its  owner  is  entitled 
to  practise  medicine  or  surgery. 

AsTROLOGEE,  ETC. — Whoever  shall  represent  himself  to  be 
an  astrologer,  a  fortune-teller,  a  clairvoyant,  or  a  palmister,  is 
guilty  of  a  misdemeanor  punishable  with  a  fine  of  $25  to  $100, 
or  imprisonment  in  the  county  jail  from  thirty  days  to  three 
months  or  both  fine  and  imprisonment ;  but  this  act  does  not  ap- 
ply to  any  astrologer,  fortune-teller,  clairvoyant,  or  palmister  to 
whom  a  license  to  practise  has  been  legally  granted  (Act  April 
16th,  1900,  page  363). 

Oklahoma.  * 

Teeeitoeial  Boaed  of  Health. — This  board  consists  of 
three  residents  of  the  Territory,  regularly  practising  and  legally 
qualified  physicians  in  good  standing,  appointed  by  the  governor 
and  approved  by  the  council  (Act  1903,  c.  5,  s.  1). 

The  board  is  required  to  hold  meetings  every  three  months,  due 
notice  of  the  time  and  place  to  be  given  by  the  secretary  (*6. ,  s.  2 ) . 
Licenses. — The  Board  of  Health  is  required  to  examine  ap- 
plicants and  grant  licenses  to  those  found  to  be  qualified  °  and 
entitled  to  the  same  {ib. ,  s.  3). 

'  Where  a  person  is  entitled  to  prac-  issued  to  this  class  of  persons,  when 

tise,  as  one  already  engaged  in  prac-  left  for  record,  shall  entitle  the  owner 

tice,  and  he  seeks  to  comply  with  the  to   practise.     The  certificates  of  the 

law  by  obtaining  a  certificate,  and  first  two  classes    do  not   entitle  to 

the  hoard  arbitrarily  refuses  a  certifi-  practise.     They  show  a  right,  already 

cate,  the  practitioner  is  not  guilty  of  existing ;  the  other  certificates  admit 

any  offence  in  continuing  to  practise  to  practise.     State  ii.  Morrill,  5  Ohio 

(ob.  die).    State  v.  Morrill,  5  Ohio  N.  N.  P.,  133;  7  Ohio  Dec,  53. 

P.,  133;  7  Ohio  Dec,  53.  As  to  the  first  two  classes  [(1)  and 

"  The  legislature  has  prescribed  the  (2)]  the  statute  does  not  say  the  rec- 

effect  to  be  given  to  filing  as  evi-  ord  shall  be  the  only  evidence.     State 

dence,  but  does  not  make  filing  man-  «.  Morrill,  5  Ohio  N.  P.,  138;  7  Ohio 

datory  in  the  case  of  graduates,  or  Dec,  52. 

persons  who  not  being  graduates  The  only  persons  required  to  file 
were  still  (in  1896)  under  the  laws  their  certificates  as  a  mandatory  mat- 
previously  in  force  entitled  to  prac-  ter  are  those  in  class  (3) ;  to  classes 
tise.  State  «.  Morrill,  5  Ohio  N.  P.,  (1)  and  (2)  the  filing  is  permissive. 
133;  7  Ohio  Dec.  53  (1897).  See  n.  State  «.  Morrill,  5  Ohio  N.  P.,  133; 
1,  p.  435.  7  Ohio  Dec,  53.     See  n.  2,  p.  433. 

'If  not  (1)  a  legal  practitioner  at  "In  Weedon  i).  Arnold,  5  Okl.,  578, 

the  time  the  act  (1896)   went   into  49  Pac.  R.,  905,  will  be  found  a  dis- 

effect,  nor  (3)  a  graduate  in  medicine  cussion  of  the  requirements  of  law 

or  surgery,  as  defined,  the  applicant  of  1893.    This  law  was  repealed  in 

(3)  must  personally  appear  and  sub-  1903. 

mit  to  examination ;  and  a  certificate  *  Where  a  person  is  entitled  to  a 
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Qualification. — Bo  person  hereafter  (March  12th,  1903) 
shall  practise  medicine  or  surgery  without  first  obtaining  a  license 
from  the  Territorial  board  of  health. 

Application  for  license  must  be  made  in  writing  with  a  fee  of 
$5,  accompanied  by  proof  of  good  moral  character,  and  proof  of 
ten  years'  continuous  practice, '  or  proof  of  graduation  from  a 
reputable  medical  college. '  When  the  application  has  been  in- 
spected by  the  board  and  found  to  comply  with  the  foregoing 
provisions,  the  board  shall  notify  the  applicant  to  appear  for 
examination  at  a  time  and  place  designated  in  such  notice  («5., 
s.  5). 

Examinations  shall  be  in  whole  or  in  part  in  writing  and 
be  sufftciently  strict  to  test  applicant's  qualifications  to  practise 
medicine.  All  members  of  the  board  shall  be  present  and  par- 
ticipate in  such  examination  (ib.,  s.  5). 

Eegisteation.  — The  holder  of  a  license  must  register  it  in  a 
book  in  the  office  of  the  register  of  deeds  in  the  county  in  which 
he  resides  or  intends  to  practise,  provided  that  an  osteopath  shaH 
not  be  required  to  pass  an  examination  in  materia  medica  or 
therapeutics  (ib.,  s.  5). 

Offence. — To  practise  or  to  offer  to  practise  medicine  or 
surgery  in  any  of  their  branches,  without  first  having  obtained  a 
license  from  this  board,  is  a  misdemeanor,  punishable  by  a  fine 
of  from  $50  to  $100  or  imprisonment  in  the  county  jail  from 
thirty  days  to  six  months,  or  both  fine  and  imprisonment  in  the 
discretion  of  the  court,  and  all  costs  incurred  (ib.,  s.  6). 

Exemptions — Osteopaths.— This  act  does  not  affect  the 
right  of  those  legally  practising  medicine,  osteopathy,  or  surgery 
in  the  Territory  at  the  time  of  its  passage ;  nor  does  it  prohibit 
the  application  of  domestic  remedies  by  one  member  of  a  family 
to  another  member  thereof,  nor  the  administering  of  remedies  by 
another  in  case  of  emergency  without  compensation,  nor  to  any 
commissioned  medical  officer  of  the  United  States  army,  navy,  or 
marine  hospital  service  in  the  discharge  of  his  official  duties,  nor 
to  any  legally  qualified  dentist,  when  engaged  exclusively  in  the 
practice  of  dentistry,  nor  to  any  physician  or  surgeon  from  an- 

license  to    practise    medicine    upon  upon  the  other  of  the  two  grounds, 

either  of  two  grounds,  and  he  re-  Weedon  ».   Arnold,  5  Okl.,  578;  « 

ceives  a    license    upon  one  of    the  Pac.  R.,  915. 

grounds,  a  court  will  not  by  manda-  '  See  n.  5,  p.  435. 
mus  order  the  issuance  of  a  license 
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other  State  or  Territory  who  is  a  legal  practitioner  of  medicine 
or  surgery  in  the  State  or  Territory  in  which  he  resides,  when  in 
actual  consultation  with  a  legal  practitioner  of  this  Territory,  nor 
to  any  physician  or  surgeon  residing  on  the  border  of  a  neigh- 
boring State  or  Territory  and  duly  authorized  under  the  laws 
thereof  to  practise  medicine  or  surgery  therein,  whose  practice 
extends  into  the  limits  of  this  Territory,  provided  that  such 
practitioner  shall  not  open  an  office  or  appoint  a  place  to  meet 
patients  or  receive  calls  within  the  limits  of  this  Territory  [nor 
to  any  osteopath  who  shall  pass  examination  in  the  subjects  of 
anatomy,  physiology,  obstetrics,  and  physical  diagnosis  in  the 
same  manner  as  required  of  other  applicant  [sic .'] ,  before  the  ter- 
ritorial board  of  health,  and  who  has  thereupon  received  a  cer- 
tificate from  the  board  which  when  filed  with  the  register  of 
deeds  as  is  required  in  the  case  of  other  certificates  from  the 
board  shall  authorize  the  holder  thereof  to  practise  osteopathy  in 
the  Territory,  but  shall  not  permit  him  to  administer  drugs  or  to 
perform  major  surgery] '  (ih.,  s.  7). 

Fee. — With  application  for  license,  $5  (ib.,  s.  5). 

Duel. — Every  person  who  is  present  at  the  time  when  any 
duel  is  fought,  as  surgeon  is  punishable  by  imprisonment  in  the 
Territorial  prison  not  exceeding  seven  years  (Wilson,  s.  2,223)." 

Itinerant  Vendee. — ^Any  itinerant  vender  of  any  drug, 
nostrum,  ointment,  or  appliance  of  any  kind  intended  for  the 
treatment  of  diseases  or  injury,  who  shall  by  writing,  or  print- 
ing, or  any  other  method  publicly  profess  to  cure  or  treat  any 
disease,  or  injury,  or  deformity,  by  any  drug,  nostrum,  or  manip- 
ulation, or  other  expedient,  shall  pay  a  license  of  $100  for  the 
term  of  one  year  or  less,  to  the  treasurer  of  the  board  of  phar- 
macy (Act  March  12th,  1897,  Wilson,  s.  2,903)."  Violating  this 
section  is  a  misdemeanor  punishable  with  a  fine  of  $100  to 
$200  (i6.). 

Medicine  Men. — It  is  unlawful  for  so-called  Indian  medi- 
cine men  to  practise  among  the  allotted  Indians  of  the  Territory, 
who  is  not  legally  authorized  under  existing  statutes  to  do  so,  or 
to  hold  incantations  over  the  sick,  or  to  maltreat  or  abuse  the 

'  The  provision  in  brackets  seems  Statutes  of  1903  were  made  presump- 

to  be  superseded  by  the  provisions  of  tim  evidence  of  all  the  laws  of  Okla- 

the  osteopathic  law  following,  which  homa  in  force  prior  to  the  acts  of  the 

was  approved  March  17th,  1903.  7th  legislative  assembly  (1903),  by 

'Wilson's  Revised  and  Annotated  Act  March  16th,  1903. 
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sick,  or  to  commit  immoral  practices  upon  sick  persons,  or  to 
demand  payment  for  such  services  (Act  1899,  c.  12,  Art.  2,  s.  1. 
Wilson's  Eev.  and  Ann.  Stats.,  1903,  s.  2,651).' 

Mescal  Bean. — It  is  unlawful  to  introduce  this  or  its  prod- 
uct on  any  Indian  reservation  or  allotment  or  to  any  allotted 
Indian,  but  its  use  is  not  prevented  by  any  physician  authorized 
under  existing  laws  to  practise  his  profession  in  the  Territory 
(*.,  s.  2;  Wilson,  s.  2,652).' 

Offence. — Violation  of  this  act  (1899)  is  a  ihisdemeanor, 
punishable  with  fine  of  $25  to  $200,  or  confinement  in  comity  jail 
not  more  than  six  months,  or  both,  in  the  discretion  of  the  court 
(».,  s.  3;  WUson,  s.  2,653).' 

BoAED  OF  Osteopathic  Eegisteation  and  Examina- 
tion.—This  board  consists  of  three  persons  appointed  by  the 
governor,  certified  by  the  Oklahoma  Osteopathic  Association  to 
be  graduates  of  a  reputable  school  of  osteopathy  and  to  have 
been  engaged  in  the  practice  of  osteopathy- in  Oklahoma  for  one 
year  or  more,  and  to  be  of  good  moral  character,  and  in  good 
standing  in  Ms  profession.  The  board  may  formulate  rules  to 
govern  its  action;  its  president  and  secretary  may  administer 
oaths.  The  board  meets  at  Guthrie  on  the  first  Tuesday  of  Janu- 
ary and  July  of  each  year,  and  at  such  other  times  as  a  majority 
of  the  board  may  appoint. 

The  board  is  required  to  keep  a  record  of  its  proceedings  and 
a  register  of  all  applicants  for  certificates,  giving  the  name  and 
location  of  the  institution  granting  the  applicant  the  degree  of 
doctor  or  diplomate  in  osteopathy,  the  date  of  his  diploma,  and 
also  whether  the  applicant  was  rejected  or  a  certificate  granted. 
The  books  and  register  of  the  board  are  prima  fade  evidence  of 
all  matters  recorded  therein  (Act  1903,  c.  22,  s.  l)r 

Osteopathy — Qualification. — Any  person  before  engag- 
ing in  the  practice  of  osteopathy  shall  on  payment  of  a  fee 
of  $10  make  application  for  a  certificate  to  practise  osteopathy 
to  the  territorial  board  of  osteopathic  registration  [an^  exami- 
nation, on  a  form  prescribed  by  the  board,  giving  (1)  his  name, 
age  (not  less  than  twenty-one  years),  and  residence;  (2)  evidence 
of  a  preliminary  education  equal  to  a  high-school  diploma  or  a 
teacher's  certificate;  (3)  the  name  of  the  school  or  college  of 
osteopathy  from  which  he  was  graduated  and  which  shall  have 

'  See  n.  3,  p.  437. 


OKLAHOMA.  439 

been  in  good  repute  as  such  at  the  time  of  the  issuing  of  his  di- 
ploma, as  determined  by  the  board ;  (4)  the  date  of  his  diploma 
and  evidence  that  it  was  granted  on  personal  attendance  and 
completion  of  a  course  of  study  of  not  less  than  four  terms  of 
five  months  each  and  such  other  information  as  the  board  may 
require.  The  board  may  in  its  discretion  accept  as  the  equiva- 
lent of  any  part  of  (sic  J)  all  of  requirements  (2),  (3),  and  (4), 
evidence  of  five  or  more  years'  reputable  practice  of  osteopathy 
by  an  osteopathic  physician  located  in  the  Territory  at  the  time 
of  the  passage  of  this  act  (March  17th,  1903),  provided  such 
substitution  be  specified  in  the  certificate.  If  the  facts  thus  set 
forth  and  to  which  the  applicant  shall  be  required  to  make  af&- 
davit,  shall  meet  the  requirements  of  the  board  as  laid  down  in 
its  rules,  the  board  shall  require  the  applicant  to  submit  to  an 
examination  as  to  his  qualifications  for  the  practice  of  osteopathy, 
which  shall  include  anatomy,  physiology,  physiological  chem- 
istry, and  toxicology,  osteopathic  diagnosis,  hygiene,  osteopathic 
obstetrics  and  gynaecology,  minor  surgery,  principles  and  prac- 
tice of  osteopathy,  and  such  other  subjects  as  the  board  may 
require. 

If  such  examination  be  passed  in  a  manner  satisfactory  to 
the  board,  the  board  shall  issue  to  him  a  certificate  granting  him 
the  right  to  practise  osteopathy  in  Oklahoma.  Any  person  fail- 
ing to  pass  such  examination  may  be  reexamined  at  any  regular 
meeting  of  the  board  within  a  year  from  the  time  of  such  failure 
without  additional  fee ;  provided  that  any  person  having  a  di- 
ploma from  a  legally  chartered  school  or  college  of  osteopathy 
in  good  standing  as  such  at  the  time  of  issuing  such  diploma,  as 
defined  by  the  board,  and  who  shall  meet  the  requirements  of  the 
board  in  other  respects,  who  is  in  active  practice  in  Oklahoma 
at  the  time  of  the  passage  of  this  act  (March  17th,  1903)  may  be 
granted  a  certificate  by  the  board  to  practise  osteopathy  in  the 
Territory,  without  examination  if  application  for  such  certificate 
is  filed  with  the  board  before  January  1st,  1904;  provided, 
further,  that  a  physician's  certificate  issued  by  a  reputable 
school  of  osteopathy  after  an  attendance  of  not  less  than  two 
terms  of  five  months  each  may  be  accepted  by  the  board  on  the 
same  terms  as  a  diploma,  and  the  holder  thereof  be  subject  to 
the  same  other  regulations  in  all  other  respects  as  other  appli- 
cants before  the  board;  provided,  further,  that  the  board  may  in 
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its  discretion  dispense  with  an  examination  in  the  case  (1)  of 
an  osteopathic  physician  duly  authorized  to  practise  osteopathy 
in  any  other  State  or  Territory  or  the  District  of  Columbia,  who 
presents  a  certificate  or  license,  issued  after  an  examination  by 
the  legally  constituted  board  of  such  State,  Territory,  or  district, 
accorded  only  to  applicants  of  equal  grade  with  those  required 
in  Oklahoma;  (2)  an  osteopathic  physician  who  has  been  in  the 
actual  practice  of  osteopathy  for  five  years,  who  is  a  graduate  of 
a  reputable  school  of  osteopathy,  who  may  desire  to  change  Ms 
residence  to  Oklahoma,  and  who  makes  application  on  a  form 
to  be  prescribed  by  the  board  accompanied  by  a  fee  of  $10  (Jb., 
s.  2-). 

Osteopathy  —  Eefusal  —  Eevocation. —  The  board  may 
refuse  to  grant  a  certificate  to  any  person  guilty  of  a  felony, 
or  addicted  to  any  vice  to  such  degree  as  to  render  him  unfit  to 
practise  osteopathy ;  and  may,  after  notice  and  hearing,  revoke 
such  certificate  for  like  cause.  An  appeal  may  be  taken  from 
the  action  of  said  board  refusing  to  grant  or  revoking  a  certifi- 
cate for  such  cause,  to  the  governor  and  attorney -general;  and 
the  decision  of  such  officers  shall  be  final  {ib.,  s.  2). 

Osteopathy — Effect  of  Certificate. — The  certificate  pro- 
vided in  section  2  shall  entitle  the  holder  to  practise  osteopathy 
in  Oklahoma,  but  it  shall  not  authorize  him  to  administer  drugs 
nor  to  perform  major  or  operative  surgery  {ib.,  s.  4). 

Osteopathic  physicians  shall  observe  and  be  subject  to  the 
Territorial  and  municipal  regulations  relating  to  the  control  of 
contagious  diseases,  the  reporting  and  certifying  of  births  and 
deaths,  and  other  matters  pertaining  to  public  health  {ib.,  s.  4). 

Osteopathy — Eecoeding. — Every  person  holding  a  certifi- 
cate from  the  Territorial  board  of  osteopathic  registration  and 
examination  shall  have  it  recorded  in  the  office  of  the  regis- 
ter of  deeds  in  the  county  in  which  he  expects  to  practise,  and 
the  date  of  recording  shall  be  Indicated  thereon.  Until  such 
certificate  shall  hQ  field  {sic .')  for  record,  the  holder  shall  exercise 
none  of  the  rights  or  privileges  conferred  therein.  The  register 
of  deeds  shall  keep  in  a  book  a  complete  list  of  all  the  certificates 
recorded  by  him,  with  the  date  of  recording  each  certificate 
{ib.,  s.  5). 

Osteopathy  —  Offence  —  Penalty.  —  Practising  or  at- 
tempting to  practise  or  use  the  science  or  system  of  osteopathy 
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in  treating  diseases  of  the  liuniau  body,  or  buying,  selling,  or 
fraudulently  obtaining  any  diploma,  license,  record,  or  registra- 
tion'to  practise  osteopathy,  or  aiding  or  abetting  in  such  selling 
or  fraudulently  obtaining  or  practising  osteopathy  under  cover 
of  any  diploma,  license,  record  or  registration  to  practise  oste- 
opathy, illegally  obtained  or  signed  or  issued  unlawfully,  or 
under  fraudulent  representations,  or,  after  conviction  of  felony, 
practising  osteopathy,  or  using  any  of  the  forms  or  letters 
"osteopath,"  " osteopathist, "  "osteopathy,"  "osteopathic  phy- 
sician," "doctor  of  osteopathy,"  "diplomate  in  osteopathy," 
"D.O.,"or  any  other  letter  or  letters,  either  alone  or  with  quali- 
fying words  or  phrases,  under  such  circumstances,  to  induce  the 
belief  that  the  person  who  uses  such  terms  is  engaged  in  the 
practice  of  osteopathy,  without  having  complied  with  the  pro- 
visions of  this  act,  is  a  misdemeanor,  punishable  by  a  fine  from 
$25  to  $100,  or  imprisonment  in  the  county  jail  from  thirty  daj^s 
to  one  year,  or  both  such  fine  and  imprisonment ;  provided  that 
nothing  in  this  act  shall  be  considered  as  prohibiting  any  law- 
fully qualified  osteopathic  physician  in  any  other  State  or  county 
[sic!]  meeting  a  registered  osteopathic  physician  in  this  Ter- 
ritory, and  consulting  any  osteopathic  physician  residing  on  the 
border  of  a  neighboring  State  and  duly  authorized  under  the  laws 
thereof  to  practise,  whose  practice  may  extend  into  this  Ter- 
ritory, and  who  does  not  open  an  oifice  or  appoint  a  place  of 
meeting  or  receiving  calls  in  this  Territory,  or  any  osteopathic 
physician  duly  registered  in  one  county  called  to  attend  isolated 
cases  in  another  county  (ib.,  s.  6). 

Exemption  of  Osteopaths. — Practitioners  of  the  science 
or  system  of  treating  diseases  of  the  human  body  commonly 
known  as  osteopathy  shall  not  be  subject  to  the  provisions  of  the 
act  entitled  "  Au  act  creating  a  board  of  health  and  regulating 
the  practice  of  medicine  " ; '  and  the  provisions  of  this  act  shall 
not  affect  the  right  of  persons  now  (March  17th,  1903)  engaged 
in  the  practice  of  osteopathy  in  this  Territory  (ib.,  s.  7). 

Date  of  Operation  of  Osteopathic  Act. — The  act  was 
to  take  effect  from  and  after  its  passage  and  approval  and  the 

'This  law  was  repealed  March  13th,  eight  of  the  statutes  of  Oklahoma, 

1903,  before  the  present  osteopathic  1893,  establishing  a  board  of  health 

law  was  passed  or  went  into  eflEect;  and  for  other   purposes,"  Act  1903, 

and  the  law  which  superseded  it  was  c.  5. 
entitled  "An  act  repealing  chapter 
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appointment  of  a  Territorial  board  of  osteopathic  registration 
and  examination  (ib.,  s.  8),  which  was  to  be  appointed  within 
ten  days  after  its  passage  (ib.,  s.  1). 

Osteopathy — Fees. — All  fees  are  payable  in  adrance  to 
the  treasurer  of  the  board  of  osteopathic  registration  and  exami- 
nation. Prom  person  applying  for  certificate  $10  (ib.,  s.  2) 
(ib.,  s.  3).  To  the  register  of  deeds  for  recording  a  certificate 
$1  (ib.  8.  5). 

Oregon.  ' 

BoAED  OF  Medical  Examinees  consists  of  five  persons, 
appointed  from  among  the  most  competent  physicians  of  the 
State,  by  the  governor,  all  residents  of  the  State  for  seven  years 
and  of  at  least  five  years'  practical  experience  in  their  profes- 
sion. Three  of  them  are  regulars,  one  eclectic,  and  one  homoeo- 
pathist  (Law  1895,  February  23d,  p.  61,  s.  1.  Bellinger  & 
Cotton's  Codes  and  Statutes,  1902,  s.  3,794 ').  They  hold  meet- 
ings for  examination  on  the  first  Tuesday  of  January  and  July 
at  Portland.  Special  meetings  may  be  called  by  the  board  when 
in  the  opinion  of  a  majority  such  meetings  are  necessary.  The 
president  and  secretary  have  power  to  administer  oaths.  The 
board  keeps  a  record  of  its  proceedings  and  a  register  of  all  ap- 
plicants for  license,  with  his  or  her  age,  the  time  spent  in  study 
and  practice  of  medicine  and  surgery,  if  they  have  so  practised 

1  For  an  analysis  of  laws  1889,  p.  privilege  or  right  to  practise  his  pro- 

144,  a  predecessor  of  the  present  law,  fession.     State  v.  Randolph,  23  Or., 

see  Miller  v.  Medical  Board,  33  Or.,  74. 

5;  and   State  i).  Randolph,    28   Or.,  The  constitutionality  of  the  Acts 

74;  and  Barmore  i>.  Board,  21   Or.,  of  1889  (144)  and  1891  (153)  is  ex- 

301.  amlned  and  sustained  in  State  v.  Ean- 

The  power  of  the  State  to  enact  dolph,  23  Or.,  74. 

such  laws  regulating  the  practice  of  By  adopting  the  act  of  1889  (144) 

medicine  and  surgery  as  are  calcu-  we  adopted  with  it  the  construction 

lated  to  protect  the  people  from  igno-  which  it  received  in  the  courts  of  the 

rant  pretenders  and  charlatans  has  States  whence  it  was  taken  (Missouri, 

been  established  by  repeated  adju-  Illinois);    and  the    decisions  of  the 

dications  and  is  now  too  firmly  set-  courts  of  such  States  are  authority 

tied  to  admit    of    doubt.     State    v.  here.     Barmore  i>.  Board  of  Medical 

Randolph,  23  Or.,  74.  Examiners,  31  Or.,  301. 

As  it  is  the  right  of  the  State  to  « Act  February  25th,  1901,  p.  119, 

prescribe    qualifications     based     on  provided  that  Bellinger  &  Cotton's 

knowledge  or  professional  skill,  the  Annotated  Code  and  General  Laws 

State   riiust  be  the  judge    of    such  of  Oregon,  from  and  after  their  pub- 

qualifications ;  if  the  rule  established  lication  "  shall  be  in  force  and  shall  be 

to  determine  them  is  reasonable  and  received  in  all  the  courts  of  the  StaM 

appropriate  for  that  purpose,  it  can-  as  an  authorized  compilation  of  the 

not  operate  to  deprive  any  one  of  the  Statutes  of  Oregon" ;  see  n.  2,  p.  448. 
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at  all,  and  tlie  name  and  location  of  all  institutions  granting  to 
such  applicants  degrees  or  certificates  of  lectures  in  medicine  or 
surgery,  and  whether  such  applicant  was  rejected  or  licensed 
under  this  act.  Such  books  and  register  shall  be  prima  facie 
evidence  of  all  matters  therein  recorded  (ib.,  s.  2.  Bellinger  & 
Cotton,  s.  3,795). 

Qualification.  ' — Persons,  except  as  below,  desiring  to  prac- 
tise medicine  and  surgery  or  either  of  them,  in  any  branch,''  shall 
make  a  written  application  to  the  board  for  a  license,  supported 
and  accompanied  by  an  affidavit  of  the  applicant,  setting  forth 
the  actual  time  spent  in  the  study  of  medicine  and  surgery, 
and  when,  whether  in  an  institution  of  learning, "  its  name  and 
location,  or  if  not,  where  and  under  whose  tutorship,  the  time 
engaged  in  actual  practice,  if  at  all,  of  medicine  and  surgery 
or  either,  where  located  during  such  practice,  and  the  age  of 
the  applicant  at  the  time  of  the  application ;  such  application 
and  affidavit  to  be  filed  and  preserved  of  record  in  the  office  of 
the  secretary  of  the  board  (Bellinger  &  Cotton,  s.  3,796,  as  amd. 
Act  1903,  p.  90). 

Examination. — At  the  time  and  place  designated  by  the 
board,  or  at  its  regular  meeting,  he  shall  be  examined  in  anato- 
my, physiology,  chemistry,  materia  medica,  therapeutics,  prac- 
tice of  medicine,  surgery,  obstetrics,  diseases  of  women,  medical 
jurisprudence,  and  such  other  branches  as  the  board  deem  advis- 
able. The  examination  is  both  scientific  and  practical,  and  of 
sufficient  severity  to  test  the  candidate's  fitness  to  practise  medi- 
cine and  surgery ;  it  shall  be  by  written  or  printed  or  partly  writ- 
ten and  partly  printed  questions  and  answers,  and  shall  be  filed 
and  preserved  in  the  office  of  the  secretary  of  the  board  (ib.). 

License. — After  satisfactory  examination,*  the  board  shall 

■    '  See  n.  1,  p.  442.  ^  Whether  a  college  be  reputable  or 

'  The  right  to  practise  medicine  is  not  is  not  a  legal  question  but  a  ques- 

a  primlege  which  the  legislature  has  tion  of  fact.     Barmore  v.  Board  of 

constitutionalauthorlty  to^ran*  upon  Medical    Examiners,    31    Dr.,    301; 

certain    reasonably  prescribed    con-  quoting  from  People  ex  rel.  v.  State 

ditions.    Before  a  person  is  entitled  Board  of  Dental  Examiners,  110  111., 

to  the  privilege,  or  can  be  said  to  180. 

have  obtained  it,   he  must  comply  *The  board  under  the  Act  of  1890 

with  the  statutory  provisions  or  re-  is  not  authorized  to  grant  a  license 

quirements;  and  if  the  privilege  once  upon  diplomas  from  medical  colleges 

existed,  he  may  lose  it  by  non-com-  alone  without  an  examination  of  the 

pliance  with  the  new  requirements.  applicant.    Miller  v.  Medical  Board, 

The  requirements  are  conditions  to  33  Or.,  5. 
the    privilege.      Miller   «.    Medical 
Board,  33  Or.,  5 
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grant  a  license  *  to  the  applicant  to  practise  medicine  and  surgery ;" 
it  can  be  granted  only  with  the  consent  of  at  least  four  members, 
except  as  hereinafter  provided  (ib.). 

Fee. — For  examination,  $10,  to  treasurer  of  board  (ib.). 

From  practitioners  from  other  States  licensed  under  this  act, 
$10,  to  treasurer  of  the  board  (ib.,  s.  3,796). 

Ebpusal,  Eevocation  (see  infra,  same  title). — The  board' 
may  refuse '  or  revoke  a  license  for  unprofessional  or  dishonorable 
conduct, °  but  the  applicant  may  appeal,'  as  hereinafter  provided 
(ib.). 


'  To  render  such  a  law  effective  the 
power  to  grant  certificates  must  be 
lodged  in  some  recognized  body  of 
men  learned  in  the  science  of  medi- 
cine, with  a  supervisory  power  vested 
in  the  courts  to  review  their  acts  if 
the  discretion  which  the  law  gives 
them  shall  be  abused.  But  before 
the  courts  will  interfere,  it  must  be 
made  to  appear  that  there  has  been 
an  abuse  of  discretion.  It  is  not 
enough  that  there  may  be  found  men 
in  the  same  profession  who  would 
have  decided  the  other  way.  Bar- 
more  ».  Board  of  Medical  Examiners, 
21  Or.,  301.  A  mandamus  to  compel 
the  board  to  grant  a  graduate  a  certifi- 
cate was  refused  where  the  board  had 
found  that  the  institution  from  which 
he  was  a  graduate  was  not  an  institu- 
tion in  good  standing,  because  it  did 
not  complj'  with  the  standing  rule  of 
the  board  defining  the  words,  "  medi- 
cal institution  in  good  standing "  to 
be  an  institution  requiring  at  least 
three  regular  courses  or  sessions  of 
six  montlis  each,  extending  over  a 
period  of  three  years,  for  graduation. 
Barmore  «.  Board  of  Medical  Ex- 
aminers, 21  Or.,  301. 

"The  board  organized  under  the 
law  of  1889  (a  predecessor  to  the 
present  law)  had  no  power  to  issue  a 
temporary  license;  and  a  temporary 
license,  issued  by  said  board  for  a 
limited  period,  was  not  a  license  is- 
sued in  accordance  with  the  law ;  and 
by  the  license,  or  by  his  own  act  of 
erasing  the  temporary  limitation 
from  it,  the  physician  does  not  be- 
come a  ,  licensed  practitioner;  and 
upon  presenting  such  altered  license 
under  the  law  of  1895,  neither  the 
board  nor  its  clerk  has  the  power  to 


make  a  record  showing  him  on  its 
face  to  be  a  regularly  hcensed  phy- 
sician and  surgeon.  Volp  v.  Saylor, 
42  Or.,  546.  A  temporary  certificate, 
issued  by  the  board  organized  under 
the  law  of  1889,  was  not  a  regular 
license,  though  it  recited  that  the 
person  named  therein  had  passed  a 
satisfactory  examination.  Volp  s. 
Saylor,  42  Or.,  546.  Although  the 
physician  upon  passing  a  satisfactory 
examination  may  be  entitled  to  a  full 
license,  if  instead  he  gets  a  temporary 
license,  his  act  of  changing  the  cer- 
tificate by  erasing  the  temporary 
words  cannot  operate  as  an  act  of 
the  board  granting  him  what  he  ap- 
plied for.    Volp  V.  Saylor,  43  Or.,  546. 

'The  revocation  of  the  license  of 
a  former  practitioner,  to  whom  the 
former  board  had  issued  a  temporary 
license  in  excess  of  its  powers,  and 
who  erased  the  time  limit  and  pre- 
sented it  to  the  secretary  of  the  board 
and  procured  registration  thereof,  is 
not  a  revocation  for  dislionorable  or 
unprofessional  conduct,  but  the  va- 
cation of  a  void  record.  Volp  s.  Say- 
lor, 42  Or.,  546.  Where  a  recordis 
admittedly  fraudulent,  a  court  will 
not  intercede  to  reinstate  it,  though 
it  was  vacated  by  a  board  whose 
functions  are  quasi -judicial  and  with- 
out notice.  A  court  will  not  inter- 
cede to  permit  the  physician  to  enjoy 
the  fruits  of  his  own  wrong.  Volp  v. 
Saylor,  42  Or.,  546. 

*  Practice  on  appeal  from  order  or 
revocation,  see  State  ex  rd.  ».  Estes, 
34  Or.,  196.  . 

The  board  may  appeal  from  m 
Circuit  to  the  Supreme  Court  in  vin- 
dication of  its  own  findings.  State 
ex  rd.  V.  Estes,  34  Or.,  196. 
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FoRMBE  Practitioners.  ' — All  persons  who  have  been  regu- 
larly licensed"  under  former  laws/  who  have  complied  there- 
with/ shall  be  taken  and  considered  as  licensed  physicians* 
under  this  act,  and  the  secretary  of  the  board  is  required  to  enter 
their  names  on  his  register  as  licensed  physicians  and  surgeons 
on  their  written  application  accompanied  by  their  said  license 

Practitioners  Licensed  in  Other  States. — In  all  cases 
where  an  applicant  for  a  license  under  this  act  shall  produce 


A  direction  by  tlie  president  of  the 
board  to  an  attorney  to  talie  an  ap- 
peal is  a  sufficient  authorization,  and 
the  action  of  attorneys  so  authorized 
gives  the  Appellate  Court  jurisdic- 
tion. State  ex  rel.  ■».  Estes,  34  Or., 
196. 

A  question  of  defect  of  parties  to 
such  a  proceeding  cannot  be  raised 
for  the  first  time  on  appeal.  State 
■ex rel.  i).  Estes,  34  Dr.,  196. 

The  proceeding  is  quaM  criminal, 
and  the  State  is  properly  a  party ;  and 
having  been  served  with  notice  of 
appeal,  service  on  the  relator  or  the 
board  is  not  necessary  to  the  jurisdic- 
tion of  the  Appellate  Court.  State 
■ex rel.  Estes,  84  Or.,  196. 

The  Act  of  1895  having  made  ho 
provision  for  the  recovery  of  costs  in 
•case  the  action  of  the  board  be  re- 
versed, the  physician  is  not  entitled 
to  recover  such  costs  on  a  reversal. 
State  OTj-rf.  Estes,  34  Or.,  196. 

An  order  of  the  Circuit  Court,  re- 
versing a  revocation  by  the  board,  is 
erroneous  in  directing  that  the  phy- 
sician be  permitted  to  practise  medi- 
cine and  surgery  in  the  State  as  if  the 
verdict  and  decision  of  the  board  had 
not  been  rendered.  It  should  not  di- 
rect immediate  reinstatement.  The 
statute  directs  reinstatement  in  case 
■of  reversal,  but  only  after  the  expi- 
ration of  sixty  days ;  and  then  in  case 
no  appeal  has  been  taken.  State  ex 
rel.  V.  Estes,  34  Or.,  196. 

'_  Upon  the  failure  of  a  former  prac- 
titioner to  comply  with  privileges  Of 
registration  accorded  by  a  statute  for 
ninety  days  after  its  passage,  he  is 
not  thereafter  entitled  to  registration 
as  a  matter  of  right.  Miller  ii.  Medi- 
•cal  Board,  83  Or.,  5.    See  n.  2,  p.  443. 

'Seen.  3,  p.  444. 


^  The  Supreme  Court  has  no  power 
after  a  board  of  medical  examiners 
has  ceased  to  exist  to  review  its  action 
in  refusing  a  certificate  to  one  entitled 
to  it.  Miller  v.  Medical  Board,  33 
Or.,  5. 

After  a  board  is  functus  officio  there 
is  no  way  of  subjecting  its  action  to 
revievjr.  Miller  i>.  Medical  Board,  33 
Or.,  5. 

^  Where  a  board  since  defunct  acted 
on  a  question,  a  new  board  has  no 
right  to  review  its  action.  Miller  v. 
Medical  Board,  33  Or.,  5. 

'  In  applying  tlie  former  law  (Act 
1889,  144;  1891,  153),  the  court  said 
that  in  providing  that  the  fact  of  en- 
gagement in  practice  at  the  time  of 
the  passage  of  the  act  should  be  suf- 
ficient evidence  of  qualification  to 
continue  in  practice,  the  State  did  not 
deny  the  privilege  or  right  of  prac- 
tising medicine  or  surgery  to  any  one ; 
and  that  no  class  of  citizens  was  pro- 
hibited from  practice,  provided  they 
had  the  proper  qualifications  and 
complied  witli  the  law ;  that  the  act 
did  not  grant  privileges  or  immu- 
nities. It  merely  established  a  rule 
of  evidence.  State  v.  Randolph,  33 
Or.,  74. 

In  providing  that  a  physician  or 
surgeon  who  had  practised  his  pro- 
fession in  his  State  for  ten  years  im- 
mediately preceding  the  passage  of 
the  act,  the  Act  of  1889,  the  legis- 
lature merely  declared  that  in  its 
judgment  such  person  was  as  well 
qualified  as  the  student  who  had  just 
received  his  diploma ;  and  in  adopt- 
ing this  exception  the  legislature  in- 
fringed no  provision  of  the  State  or 
federal  Constitution.  State  «.  Ran- 
dolph, 33  Or.,  74,  distinguishing 
State  V.  Pennoyer,  65  N.  H.,  113. 
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and  exhibit  to  the  examining  board  a  certificate  from  the  board 
of  medical  examiners  appointed  under  the  laws  of  any  State 
of  the  United  States,  which  State  recognizes  licenses  from  this 
State,  certifying  to  the  fact  that  the  person  presenting  such  cer- 
tificate is  duly  and  well  qualified  to  practise  medicine  and  sur- 
gery in  the  State  issuing  such  certificate,  and  that  said  board 
issuing  said  certificate  has  subjected  the  applicant  to  a  thorough 
examination  to  ascertain  this  fact,  he  or  she  may,  at  the  discre- 
tion of  the  examining  board,  upon  paying  the  fee  herein  pre- 
scribed and  otherwise  complying  with  all  the  requirements  of 
this  act,  reca,ved,  {sic  /)  from  the  examining  board,  provided  for  in 
this  act,  a  license  as  if  the  examination  of  said  applicant  was  had 
in  this  State ;  and  upon  filing  sach  license  with  the  county  clerk 
as  herein  provided,  he  or  she  shall  be  a  legally  qualified  prac- 
titioner of  medicine  and  surgery  in  this  Stat«  subject  to  all  the 
provisions  of  this  act  as  to  the  revocation  of  said  license  as  here- 
in provided  (ib.). 

Definition. — "Unprofessional "  or  "dishonorable  conduct"' 
means  (1)  procuring  or  aiding  or  abetting  in  procuring  criminal 
abortion,  (2)  employing  "cappers"  or  "steerers,"  (3)  obtaining 
a  fee  on  the  assurance  that  a  manifestly  incurable  disease  can  be 
permanently  cured,  (4)  wilfully  betraying  a  professional  secret, 
(5)  advertising  of  medical  business  in  which  untruthful  and 
improbable  statements  are  made,  (6)  advertising  medicines  or 
means  whereby  monthly  periods  of  women  can  be  regulated  or 
the  menses  re-established  if  suppressed,  (7)  conviction  of  any 
offence  involving  moral  turpitude,  (8)  habitual  intemperance 
(Law  February  23d,  1895,  p.  63,  s.  4;  Bell.  &  Cott.,  s.  3,797). 

Eefusal,  Eetocation  (see  supra,  same  title). — The  board 
is  required  to  file  a  brief  and  concise  statement  of  the  grounds 
for  such  refusal  or  revocation  in  the  office  of  its  secretary,  which, 
together  with  the  decision  of  the  board  in  writing,  shall  remain 
on  record  in  the  said  office.  Before  a  license  can  be  revoked ' 
for  unprofessional  or  dishonorable  conduct,  a  complaint  of  some 
person  under  oath  must  be  filed  in  the  office  of  the  secretary  of 
the  board,  charging  the  acts  of  unprofessional  or  dishonorable 
conduct  and  facts  complained  of  against  the  licentiate  accused, 

'  See  State  v.  Jones,  18  Or.,  256,  for      physicians  to  prescribe  opium,  mor- 
the  construction  of  the  law  regulating      phine,  etc. 
and  restricting  the  right  of  registered  '  See  n.  3,  p.  444. 
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in  ordinary  and  concise  language,  and  thereupon  the  board  shall 
cause  to  be  served  upon  the  accused  a  written  notice  and  copy  of 
such  complaint,  and  the  notice  shall  contain  a  statement  of  the 
time  and  place  of  hearing  (i&.,  s.  5;  Bell.  &  Cott.,  s.  3,798). 

Sections  5  and  6  (Bell  &  Cott.  ss.  3,798,  3,799)  regulate  in 
detail  the  practice  on  revocation  and  appeals  therefrom  to  the 
circuit  court  and  a  further  appeal  to  the  Supreme  Court.'  (The 
inquirer  is  referred  to  them  for  full  information. )  . 

Eecoeding — Change  of  Besidence — Death. — The  licenti- 
ate shall  file  his  license  or  a  copy  with  the  clerk  of  the  county  of 
his  residence,  who  shall  file  the  same  and  enter  in  a  book  a  mem- 
orandum thereof,  giving  date  of  license  and  name  of  person  to 
whom  issued  and  date  of  filing,  and  he  shall  each  year  furnish  to 
the  secretary  of  the  board  a  list  of  all  certificates  on  file  in  his 
office,  and  on  notice  to  him  of  change  of  location  or  death  of  per- 
son licensed  or  of  revocation  of  license,  the  county  clerk  shall 
enter  in  the  record  a  memorandum  of  the  facts,  so  that  the  records 
kept  by  him  shall  correspond  with  the  records  of  the  board.  In 
case  the  person  licensed  shall  move  into  another  county,  he  shall 
procure  from  the  county  clerk  a  certified  copy  of  the  liceuse  and 
file  it  with  the  county  clerk  of  the  new  county,  who  shall  file  and 
enter  it  with  the  same  effect  as  if  it  were  the  original  (ib.,  s.  7 ; 
Bell.  &  Cott.,  s.  3,800). 

Definition,  Exceptions. — Any  person  is  regarded  as  prac- 
tising who  appends  to  his  or  her  name  the  letters  "M.D."  or 
"M.B.,"  or  for  a  fee  prescribes,  directs,  or  recommends"  for  the 
use  of  any  person  any  drug '  or  medicine  or  agency  for  the  treat- 
ment, care,  or  relief  of  any  wound,  fracture,  or  bodily  injury, 
infirmity,  or  disease ;  but  the  act  does  not  apply  to  dentists  in 
the  practice  of  their  dental  profession  (ib.,  s.  8;  Bell.  &  Cott., 
s.  3,801). 

Penalty. — Practising  medicine  or  surgery  after  April  1st, 

1895,  without  a  license'  or  contrary  to  the  provisions  of  the 

act, "  is  a  misdemeanor,  punishable  with  a  fine  of  from  $50  to 

$100,  or  imprisonment  in  a  county  jail  from  ten  days  to  ninety 

'  See  n.  4,  p.  444.  ality  of  the  Act  of  1889,  as  contain- 

''It  is  not  easy  to  perceive  what  ing    more    than    one   subject).     JEx 

connection  the  licensing  or  taxing  of  parte  Ferdon,  35  Or.,  171. 

itinerant    vendors  of  drugs  or  nos-  ^See  n.  1,  p.  446. 

trums  has  with  the  question  of  regu-  *  See  n.  2,  p.  444. 

lating  the  practice  of  medicine  and  *  See  n.  3,  p.  443. 

surgery  (ob.  die.  on  the  constitution- 
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days,  or  both  fine  and  imprisonment  (ib.,  s.  8;  Bell.  &  Cott., 
s.  3,  801).  i 

Peosecutions. — Justices  of  the  peace  and  the  respective 
municipal  courts  have  jurisdiction  of  violations.  County  or  dis- 
trict attorneys  shall  prosecute  violations.  In  case  of  appeal  to 
the  Circuit  Court,  the  district  attorney  of  the  county  where  the 
appeal  is  tried  represents  the  board ;  and  in  case  of  appeal  to  the 
Supreme  Court  under  the  provisions  of  the  act,  the  attorney- 
general  represents  the  board  on  the  appeal  (ib.,  s.  8 ;  Bell.  &  Cott., 
s.  3,801). 

Itinerant  Vendee.  ' — Any  itinerant  vender  of  any  drug, 
nostrum,  medicine,  ointment,  or  appliance  of  any  kind  intended 
for  the  treatment  of  disease  or  injury,  who  shall  by  writing  or 
printing,  or  any  other  method,  publicly  profess  to  cure  or  treat 
diseases,  injuries,  deformities,  or  ailments  of  any  kind  by  any 
drug,  nostrum,  medicine,  or  other  application,  shall  pay  to  the 
secretary  of  State  a  license  of  $100  per  month.  Violating  the 
provisions  of  this  section  shall  be  a  misdemeanor,  punishable  by 
a  fine  not  exceeding  $500,  or  imprisonment  in  the  county  jail  not 
to  exceed  six  months,  or  by  both  fine  and  imprisonment.  Any 
license  issued  to  a  firm  or  company  shall  not  permit  it  to  trans- 
act business  in  different  places  at  the  same  time. " 

Pennsylvania.  ' 

Medical  Council.  — The  law  provides  for  a  medical  coimcil 
of  the  State  (Act  of  May  18th,  1893,  s.  1). 

'  See  n.  3,  p.  447.  title,   "Medicine;"  but  as  tlie  Act  of 

2  The  Act  of  1895  is  complete  in  1893,  May  18th  (94),  appears  to  be  a 

itself  and  operates  as  a  repeal  of  the  complete  regulation  of  the  subject  of 

former    act,    including  this  section ;  licenses  to  practise  after  March  1st, 

therefore    this    section    is    repealed.  1894,    their   provisions    are  not  ab- 

And  one  arrested  under  it  was  dis-  stracted  here, 

charged  from  custody  on  a  writ  of  Act  1869,  P.  L.  1,067,  wasthe  ear- 

habeas  corpus.     Bx  parte  Ferdon,  35  liest  Pennsylvania  act  on  the  subject. 

Or.,    171    (1899).      Notwithstanding  Commonwealth   «.   Townley,  7  Pa. 

the  above  decision,  the   section   has  Dist.  R.,  418. 

been    republished  in    Bellinger  and  An  analytic  history  of  the  legis- 

Cotton's  Codes  and  Statutes,   1903,  lation  in  Pennsylvania  on  this  subject 

which,  as  shown  in   note  2,  p.  443,  will  be  found  in  Commonwealth  «. 

is  "an  authorized  compilation  of  the  Townley,  7  Pa.  Dist.  E.,  413. 

statutes  of  Oregon."     Whether  this  The  court  does  not  sit  on  the  wis- 

re vivos  it,  query?  dom  of  the  law,  but  construes  and 

5  A  list  of  the  former  laws  and  the  interprets    it  according   to  its  best 

text  of  Acts  of  1877,  March  34th  (43),  judgment  as  controlled  by  the  Con- 

and  1881,  June  8th  (73),  will  be  found  stitution.     Commonwealth  n.  Irving, 

in  vol.  ii.,  Pepperand  Lewis,  "  Digest,"  1  Susq.  Leg.  Chr.,  69. 
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The  council  is  to  supervise  the  examinations  conducted  by 
the  State  boards  of  medical  examiners  for  licenses  to  practise 
medicine  and  surgery,  and  issue  licenses  to  applicants  who  shall 
have  presented  satisfactory  and  properly  certified  copies  of 
licenses  from  the  State  boards  of  medical  examiners  or  State 
boards  of  health  of  other  States,  or  who  shall  have  successfully 
passed  the  examination  of  one  of  the  State  boards  established  by 
this  act  (ib.,  s.  5).^   (See  Appendix,  p.  699.) 

Boards  of  MedhjAL  Examinees.  °— From  and  after  March 
1st,  1894,  there  are  to  be  three  separate  boards  of  medical  exam- 
iners, one  representing  the  medical  society  of  the  State,  one  rep- 
resenting the  homoeopathic  medical  society  of  the  State,  and  one 
representing  the  eclectic  medical  society  of  the  State.  Bach 
board  is  to  consist  of  seven  members  appointed  by  the  governor 
from  the  full  lists  of  the  members  of  the  said  medical  societies, 
and  is  to  be  composed  exclusively  of  members  of  the  same  medi- 
cal society. '    Each  appointee  must  be  a  registered  physician  in 


'  Act  May  18th,  1893,  is  a  valid  and 
constitutional  exercise  of  the  police 
power  of  the  State  upon  a  subject 
plainly  within  that  power,  and  ur- 
gently in  need  of  control  by  it.  In  re 
Registration  of  Campbell,  197  Pa. 
St.,  581. 

Under  the  constitutional  provision 
(art.  3,  sec.  8)  respecting  the  titles  of 
acts,  the  title  need  not  be  an  index 
of  its  content.  The  title  of  that  act 
gives  notice  to  any  one  entering  prac- 
tice that  its  provisions  do  or  may  con- 
cern him,  and  that  is  a  sufficient  com- 
pliance with  the  State  Constitution 
in  this  respect.  In  re  Registration  of 
Campbell,  197  Pa.  St.,  581. 

On  constitutionality  of  similar  act 
regulating  the  practice  of  dentistry, 
see  Commonwealth  v.  Gibson,  7  Pa. 
Diat.  K.,  386. 

"Act  1899,  No.  148,  authorizes 
medical  colleges  chartered  by  the 
State  of  Pennsylvania  to  confer  "a 
diploma  in  public  health"  on  any 
person  holding  a  degree  of  medicine, 
after  twelve  months  shall  have 
elapsed  between  obtaining  the  medi- 
cal degree  and  the  examinations  for 
the  diploma  in  public  health,  and 
after  at  least  one  college  year  of 
practical  instruction,  after  receiving 
his  medical  degree  in  the  laboratory 
29 


of  hygiene  connected  with  one  of  the 
medical  schools  of  the  State,  or  one 
of  another  State  recognized  as  giving 
equivalent  instructions.  Examina- 
tions are  upon  practical  and  theoreti- 
cal hygiene  and  chemistry,  physics, 
geology,  and  bacteriology,  as  far  as 
they  pertain  to  hygienic  investiga- 
tions, sufficient  to  allow  the  health 
officer  to  draw  correct  conclusions 
from  the  reports  of  experts. 

Under  the  Act  of  1893  the  board 
cannot  determine  which  st:liool  or 
system  of  practice  is  right.  Com- 
monwealth V.  Pierce,  10  Pa.  Dist. 
R,  835. 

8  The  Act  of  May  18th,  1893,  by 
prescribing  the  qualifications  for  the 
office,  and  thereby  limiting  the 
choice  of  the  governor  (who  under 
the  State  Constitution  is  the  appoint- 
ing power,  art.  4,  sec.  8,  and  art. 
13,  sec.  1)  is  not  unconstitutional,  as 
in  creating  the  office  the  legislature 
has  a  right  to  prescribe  the  qualifi- 
cations for  the  office.  In  re  Registra- 
tion of  Campbell,  197  Pa.  St.,  581. 

The  Act  of  May  18th,  1893,  is  not 
special  or  local.  It  embraces  the 
whole  State,  and  applies  to  all  per- 
sons of  every  school  or  system  of 
medicine  desiring  to  enter  the  prac- 
tice.   The  designation  of  the  three 
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good  standing,  and  shall  have  practised  medicine '  or  surgery  un- 
der the  laws  of  the  State  for  not  less  than  ten  years  prior  to  his 
appointment. 

The  governor  is  to  fill  vacancies  and  may  remove  a  member 
for  continual  neglect  of  duties  or  on  the  recommendation  of  the 
medical  society  with  which  he  may  be.  in  affiliation,  for  mipro- 
fessional  or  dishonorable  conduct  {ib.,  s.  6). 

Each  of  the  boards  is  authorized  to  take  testimony  concern- 
ing all  matters  within  its  jurisdiction,'  and  the  presiding  of&cer 
of  the  boards  or  of  any  committee  thereof  may  issue  subpoenas 
and  administer  oaths  to  witnesses.  Each  of  the  boards  may  make 
rules  and  regulations  for  the  transaction  of  their  business  not 
inconsistent  with  law,  but  subject  to  the  approval  of  the  Medical 
Council  {ib.,  s.  7). 

Examinations." — For  the  purpose  of  examining  applicants 
each  board  is  to  hold  two  or  more  stated  or  special  meetings  in 
each  year  after  due  public  notice.  A  majority  constitutes  a 
quorum,  but  the  examination  may  be  conducted  by  a  committee 
of  one  or  more  members  authorized  by  the  board  (ib.,  s.  9). 

The  boards,  not  less  than  one  week  prior  to  each  examination, 
must  submit  to  the  council  questions  for  thorough  examination 
in  anatomy,  physiology,  hygiene,  chemistry,  surgery,  obstetrics, 
pathology,  diagnosis,    therapeutics,   practice  of  medicine,  and 

medical  societies  from  whose  mem-  in  its  own  way  to  carry  out  its  com- 
bers the  boards  of  examiners  are  to  mands  in  regard  to  the  taxing  or 
be  selected  is  not  the  grant  of  any  police  or  other  general  powers.  In 
special  or  exclusive  privilege  to  those  re  Registration  of  Campbell,  197  Pa. 
societies,  but  a  convenient  method  of  St.,  581. 

securing  a  competent  and  qualified  '  The  word  medicine  in  its  common 

class  from  whom  the  examiners  may  signification  included,  and  yet  witli 

be  selected.     In  re  Registration  of  most  of  us  includes  all  learning,  liav- 

Campbell,  197  Pa.  St.,  581.  ing  for  its  object  the  care  and  health 

If    the    designation    of    the  three  and  the  cure  of  the  ills  of  the  human 

medical  societies  should  be  regarded  body  (so  stated  in  case  whicli  held 

as  a  special  privilege  to  those  socie-  that  a  college  having  full  authority 

ties,  the  act  would  not  be  unconsti-  to  teach  all  branches  of  medicine,  in- 

tutional.     The  board  are  State  officers  eludes  within  its  authority  the  power 

charged  with  the  administration  of  to  teach  dental  surgery  and  phar- 

the  State's  police  power  on  the  sub-  macy,  and  by  implication  the  power 

ject  of  admission  to  the  practice  of  to  certify  by  diploma  or  degree,  the 

medicine.     The  provisions  of  Art.  3,  proficiency  and  qualification  of  the 

sec.  7  of  the  State  Constitution  (pro-  student  in  that  particular  branch  of 

hibiting  the  grant  to  any  corporation,  the  main  subject).    Medico-Chirurgi- 

association,  or  individual  of  any  spe-  cal  College's  petition,   190  Pa.  St., 

cial  or  exclusive  privilege  or  immu-  121. 

nity)  do  not  apply  to  such  officers.  ^  See  n.  2,  p.  449. 
The  State  may  choose  its  own  agents 
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materia  medica ;  and  the  council  must  select  therefrom  the  ques- 
tions for  each  examination,  and  such  questions  for  each  exami- 
nation shall  be  the  same  for  all  candidates,  except  that  in  the 
departments  of  therapeutics,  practice  of  medicine,  and  materia 
medica  the  questions  shall  be  in  harmony  with  the  teachings  of 
the  school  selected  by  the  candidate  (ib.,  s.  10). 

The  examinations  are  to  be  in  writing  under  rules  prescribed 
by  the  council,  and  shall  embrace  the  subjects  named  in  section 
10  (supra).  After  an  examination  the  board  having  ckarge  of  it 
must  act  on  it  without  unnecessary  delay  and  transmit  to  the 
council  an  official  report  of  its  action,  stating  the  examination 
average  of  each  candidate  in  each  branch,  the  general  average, 
and  the  result,  and  whether  successful  or  unsuccessful.  The 
report  must  embrace  all  the  examination  papers,  questions,  and 
answers,  which  shall  be  kept  for  reference  and  inspection  for  not 
less  than  five  years  (ib.,  s.  11). 

Qualification  and  License.  * — The  council  must  forthwith 
issue  to  each  applicant  returned  as  having  successfully  passed 
said  examination,  and  adjudged  by  the  council  to  be  duly  quali- 
fied, a  license  to  practise  medicine '  and  surgery.  The  council 
must  require  the  same  standard  of  qualifications  from  all  candi- 
dates except  in  therapeutics,  practice  of  medicine,  and  materia 
medica,  in  which  the  standard  shall  be  determined  by  the  boards 
respectively.  Before  the  license  is  issued,  it  must  be  recorded 
in  a  book  in  the  office  of  the  council,  and  the  number  of  the  book 
and  page  containing  the  record  uoted  on  the  face  of  the  license ;. 
the  records  shall  have  the  same  weight  as  evidence  as  that  given 
to  conveyance  of  land  (i&.,  s.  12).  (See  Appendix,  p.  699.) 

On  and  after  July  1st,   1894,   any  person  not  theretofore  "■ 

'  The  State  has  the  same  right  to  plicant  to  practise  his  profession  that 

protect  its  citizens  from  the  conse-  they  will  be  construed  to  deprive  one 

quences  of  ignorance  and  incapacity  of  his  right  to  pursue  a  lawful  vo- 

as  from  deception  and  fraud.     The  cation.     Commonwealth  v.  Finn,  11 

kind,  nature,  or  extent  of  the  qualifi-  Pa.  Sup.  Ct.,  630. 

cations  must  be  left  to  the  judgment  ^  See  n.  1,  p.  450.                  , 

of  the  State  as  expressed  in  its  stat-  'The  Act  of  1877  made  the  diploma. 

utes.    These  are  valid  so  long  as  the  from  a  chartered  medical  school  duly 

possession  of  these  qualifications  rea-  authorized  to  confer  upon  its  alum- 

sonably  indicates  the  ability  to  prac-  ni  the  degree  of  doctor  of  medicine, 

tise  medicine  or  a  sufiBcient  knowl-  the  evidence  upon  which  the  courts, 

edge  of  the  science  and  practice  of  might  rely  as  to  such  qualifications, 

medicine.    It   is   only    when    these  Commonwealth    v.    Irving,  1   Susq.. 

qualifications  have  no  direct  relation  Leg.   Chr.,  69  (1879)  (Quarter  Sess. 

to  the  ability  or  capacity  of  the  ap-  Susq.  Co.). 
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authorized  to  practise  medicine  *  and  surgery  in  the  State  may  de- 
liver to  the  secretary  of  the  council  a  written  application  for  a 
license  with  satisfactory  proof  that  the  applicant  ia  more  thau 
twenty-one  years  of  age,  is  of  good  moral  character, 'has  obtained 
a  competent  common-school  education,  and  has  received  a  diplo- 
ma conferring  the  degree  of  medicine  °  from  some  legally  incorpo- 
Tated  medical  college  of  the  United  States,  or  a  diploma  or  license 
conferring  the  full  right  to  practise  all  the  branches  of  medicine 
and  surgery  in  some  foreign  country.*     Applicants  who  have  re- 
ceived their  degree  in  medicine  after  July  1st,  1894,  must  have 
pursued  the  study  of  medicine  for  at  least  three  years,  including 
three  regular  courses  of  lectures  in  different  years  in  some  legally 
incorporated  medical  college  or  colleges  prior  to  the  granting  of 
said  diploma  or  foreign  license. '    After  July  1st,  1895,  such  ap- 
plicants must  have  pursued  the  study  of  medicine  for  at  least 
four  years,  including  three  regular  courses  of  lectures,  in  differ- 
ent years,  in  some  legally  incorporated  medical  college  or  col- 
leges, prior  to  the  granting  of  said  diploma  or  foreign  Ucense. 
Such  proof  shall  be  made,  if  required,  upon  afiCidavit,  and  if  the 
council  is  satisfied  with  the  same  it  shall  issue  to  the  applicant  an 
order  for  examination  before  such  one  of  the  boards  of  examin- 
ers as  the  applicant  may  select.     In  case  of  failure  at  the  exami- 

'  See  n.  1,  p.  450.  or  colleges"  does  not  necessarily 
^  The  design  of  the  Act  of  1877  is  mean  the  regular  three-years'  course 
protection  of  the  people  of  the  com-  in  such  college.  The  act  does  not  re- 
monwealth  and  not  to  the  business  quire  that  the  entire  three  years  shall 
and  practice  of  resident  physicians.  be  spent  in  one  college.  Where  an 
The  first  qualification  of  the  prac-  applicant  for  examination  lias  passed 
titioner  is  a  good  moral  character.  one  year  in  one  college  (of  pharmacy), 
When  a  physician  loses  this  he  is  no  and  the  next  year  at  another  college 
longer  authorized  to  engage  in  this  (of  medicine),  he  attends  the  lectures 
profession.  Commonwealth  v.  Irv-  in  those  branches  of  its  first-year 
ing,  1  Susq.  Leg.  Chr.,  69  (Quarter  coui-se  which  were  not  required  or 
Sessions  Susquehanna  Co.,  1879).  given  at  the  first  college;  and  during 
'  See  n.  3,  p.  449.  the  same  year  he  attends  the  second 
*  In  Commonwealth  v.  Taylor,  1  Del.  year's  course  of  lectures  at  the  second 
Co.  R.,  503  (see  other  reports  of  same  college,  and  the  following  year  he 
case,  p.  459,  note  3),  Woodward,  J.,  takes  the  third  year's  course  of  lee- 
points  out  that  under  the  common  tures  at  the  second  college,  he  is  en- 
law  of  England,  seven  years'  appren-  titled  to  an  examination  under  this 
ticeship  were  required  from  those  de-  law,  when  he  shall  also,  in  addition  to 
sirous  of  following  any  trade,  and  an  such  attendance  upon  lectures,  have 
attempt  to  engage  in  the  trade  with-  studied  medicine  for  at  least  one 
out  serving  the  apprenticeship  was  additional  year.  Opinion  of  McCor- 
made  punishable  under  5  Eliz.,  c.  4  mick,  Atty.-Gen'l,  April  17th,  1896; 
(see3Blackst.  Comm.,  159,  197).  Medical  Candidate's  Requirements, 
'The  "three  regular  courses  of  lee-  17  Pa.  Co.  Ct.  Rep.,  546;  5Pa.  Dist. 
tures  in  different  years,  in  some  R.,  356. 
legally  incorporated  medical  college 
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nation  tlie  candidate,  after  the  expiration  of  six  months  and 
within  two  years,  shall  have  the  privilege  of  a  second  examina- 
tion by  the  same  board  without  additional  fee.  Applicants  ex- 
amined and  licensed  by  State  boards  of  medical  examiners  or 
State  boards  of  health  of  other  States,  on  filing  in  the  office  of 
the  medical  council  a  copy  of  said  license  certified  by  the  affida- 
vit of  the  president  and  secretary  of  such  board,  showing  also 
that  the  standard  of  acquirements  adopted  by  said  board  is  sub- 
stantially the  same  as  is  provided  by  sections  11,  12,  and  13  of 
his  act,  shall  without  further  examination  receive  a  license 
conferring  on  the  holder  all  the  rights  and  privileges  provided 
by  sections  14  and  15  (ib.,  s.  13). 

Prohibition.  ' — From  and  after  March  1st,  1894,  no  person 
shall  enter  upon "  the  practice '  of  medicine '  or  surgery  unless  he 


'  The  legislature  has  the  power  to 
enact  laws  hy  vutue  of  the  police 
power  of  the  State,  to  regulate  and 
prescribe  the  qualifications  of  those 
who  practise  medicine  and  surgery. 
Commonwealth  «.  Wilson,  19  Pa.  Co. ' 
Ct.  R.,  521;  6  Pa.  Dist.  R.,  628  (cit- 
ing Dent  V.  State  of  W.  Va.,  129  U. 
8.,  114;  State  v.  Randolph,  23  Or., 
74).  See  this  case  for  an  argument 
justifying  the  legislative  interference. 

It  is  not  contended  that  the  pro- 
visions of  the  Act  of  May  18th,  1893, 
are  unreasonable,  or  impose  unrea- 
sonable or  unnecessary  burdens,  and 
its  provisions  are  wisely  adapted  to 
its  purposes  to  protect  the  public 
from  unqualified  and  incompetent 
practitioners  of  medicine  and  sur- 
gery; and  to  secure  that  degree  of 
skill  and  learning  in  the  profession  of 
medicine  that  the  community  might 
trust  with  confidence  a  practitioner 
licensed  under  its  provisions.  Com- 
monwealth V.  Wilson,  19  Pa.  Co.  Ct. 
R.,  531. 

The  purpose  of  the  act  is  to  pro- 
tect the  people  from  the  dangers  to 
life  and  health  caused  by  incompetent 
practitioners  of  medicine  and  surgery, 
and  to  regulate  the  general  practice 
of  medicine  in  the  State.  It  does  not 
confer  privileges,  nor  deprive  or  pre- 
vent any  one  from  the  practice  of  his 
profession  if  he  be  duly  qualified.  It 
simply  provides  a  method  by  which 
the  qualifications  of  a  practitioner 
may  be  determined,  and  his  qualifi- 


cations duly  certified  by  a  competent 
board  of  examiners.  Commonwealth 
«.  Wilson,  19  Pa.  Co.  Ct.  R.,  531 ;  6 
Pa.  Dist.  R.,  638  (citing,  analyzing, 
and  discussing — p.  5'i8 — Dent  v.  W. 
Va.,  139  U.  S.,  114). 

The  right  to  practise  medicine  does 
not  belong  to  a  man  as  a  citizen  of  the 
United  States,  but  as  a  citizen  of  a 
State.  This  law  denies  no  privileges 
or  immunities  to  a  citizen  of  the 
United  S^tes  which  are  protected  by 
the  Fourteenth  Amendment  U.  S. 
Constitution.  Commonwealth  v. 
Finn,  11  Pa.  Sup.  Ct.,  620. 

'The  words  to  "enter  upon"  in  the 
statute  are  not  necessarily  to  begin. 
They  may  include  "  to  engage  in. "  An 
indictment,  charging  that  the  accused 
"did  engage"  in  the  forbidden  prac- 
tice sufficiently  charges  that  he  did 
"enter  upon,"  within  the  meaning 
of  the  statute.  Commonwealth  v. 
Campbell,  33  Pa.  Sup.  Ct,,  98  (this 
was  the  same  Campbell  whose  regis- 
tration was  canciBlled  197  Pa.  St. ,  581 ; 
and  who  had  twice  before  been  ac- 
quitted of  a  similar  charge). 

^  The  title  "  doctor  "  may  be  used 
by  a  dentist  who  holds  the  degree  of 
"  doctor  of  dental  surgery  "  from  the 
Pennsylvania  College  of  Dental  Sur- 
gery. Thomas  i>.  Thomas,  8  W.  N. 
C,  375  (Com.  PI.  No.  1,  1880),  mod- 
ifying an  injunction  which  had 
enjoined  defendant  from  using  that 
title. 

■•  In    the  case  of  First  Church  of 
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Christ,  Scientist,  in  Philadelphia  (20 
Pa.  Co.  Ct.  R.,  341;  6  Pa.  D.  R., 
745;  41  Pa.  W.  N.  C,  359;  11  York, 
133;  3  Lack.  L.  N.,  341),  Penny- 
packer  J.  in  Common  Pleas  No.  3, 
Philadelphia  Co.,  refused  to  grant  a 
chapter  to  the  proposed  corporation 
because  it  proposed  not  only  to  in- 
culcate a  creed  and  promulgate  a 
form  of  worship  (which  heing  a  pri- 
vate belief  was,  under  the  Constitution 
of  Pennsylvania,  not  under  public 
control),  but  to  establish  a  prescribed 
method  of  practising  the  art  of  heal- 
ing the  diseases  of  the  body,  to  be 
earned  Into  efEect  by  persons  trained 
for  the  purpose  who  might  receive 
compensation  for  their  services ;  and 
this  he  regarded  as  in  conflict  with 
Act,  March  24th,  1877,  which  pro- 
vided that  those  who  should  practise 
medicine,  surgery,  or  obstetrics 
should  receive  in  a  regular  manner  a 
diploma  from  a  chartered  medical 
school  duly  authorized  to  confer 
upon  its  alumni  the  degree  of  doctor 
of  medicine ;  while  to  grant  this  char- 
ter would  be  to  sanction  a  system  of 
dealing  with  disease  totally  at  va- 
riance with  any  contemplated  by  the 
act,  and  different  from  any  taught  in 
a  chartered  medical  school.  Of.  State 
V.  Biggs  (N.  C),  p.  405,  n.  3,  et  seq. 

The  object  of  the  act  (1877)  is  to 
provide  that  for  the  ijractice  of  an 
art  so  difficult  and  abstruse  as  the 
treatment  of  disease,  the  person  so 
employed  must  have  had  the  benefit 
of  the  learning  and  experience  of  the 
past,  so  far  as  it  can  be  given  by 
teaching  in  the  medical  schools.  It 
establishes  a  policy  for  the  common- 
wealth which  the  courts  must  be 
careful  not  to  thwart.  In  re  First 
Church  of  Christ,  Scientist,  in  Phila- 
delphia, 30  Pa.  Co.  Ct.,  341  (1897); 
see  other  reports  of  this  case  cited 
above  this  note. 

_  The  remedy  of  the  Christian  Scien- 
tists against  the  law  is,  after  a  period 
of  test  and  trial,  to  convince  the  peo- 
ple of  the  error  of  their  course,  and 
then  some  day  a  future  legislature 
may  repeal  the  act;  but  for  the  pres- 
ent (1897)  its  policy  must  be  enforced. 
Penny  packer,  J.,  in  First  Church  of 
Christ,  Scientist,  supi-a,  this  note. 

The  statements  of  the  Christian 
Science  doctrines  (as  quoted  at  length 
in  the  opinion),  to  the  effect  that  dis- 


ease does  not  exist,  that  the  so-called 
laws  of  health  are  simply  laws  of 
mental  belief,  that  sickness  should 
not  be  recognized  by  man  as  reality, 
that  man  is  never  sick,  that  when  dis- 
ease is  once  destroyed  in  mind  it  is 
thoroughly  cured,  are  palpable  fal- 
lacies. As  long  as  they  are  inactive 
beliefs  they  may  do  no  harm.  When 
they  are  put  into  practice  they  are 
pernicious  and  injurious  to  the  com- 
munity (opinion  of  Arnold,  P.  J 
C.  P.  No.  4,  Phila.  Co.,  1902;  First 
Church  of  Christ,  Scientist,  11  Pa. 
Dist.  R.,  573,  quoted  in  report  of 
First  Church  of  Christ,  Scientist,  205 
Pa.  St.,  543,  1903). 

The  law  is  not  designed  to  compel 
the  use  of  any  particular  remedies,  or 
of  any  remedies  at  all,  but  only  to 
secure  competent  service  for  those 
who  desire  to  obtain  medical  attend- 
ance. First  Church  of  Christ,  Scien- 
tist, 305  Pa.  St.,  543. 

In  refusing  a  certificate  of  incor- 
poration to  the  First  Church  of 
Christ,  Scientist,  the  court  does  not 
consider  the  matter  from  either  a  the- 
ological or  metaphysical  standpoint, 
but  only  in  its  practical  aspects. 
First  Church  of  Christ,  Scientist,  205 
Pa.  St.,  543. 

The  consequence  of  leaving  disease 
to  run  unchecked  in  the  community 
is  so  serious  that  sound  public  policy 
forbids  it.  Neither  law  nor  reason 
has  any  objection  to  the  offering  of 
prayer  for  the  recovery  of  the  sick; 
but  in  many  cases  both  law  and  com- 
mon sense  require  the  use  of  other 
means,  which  have  been  given  to  us 
for  the  healing  of  sickness  and  the 
cure  of  disease.  First  Church  of 
Christ,  Scientist,  205  Pa.  St.,  543. 

Under  the  well-defined  policy  of 
the  law  of  Pennsylvania  (in  1903) 
there  is  no  abuse  of  the  discretion 
committed  to  adjudgein  passing  upon 
a  proposed  charter  of  Incorporation, 
to  refuse  it  on  the  ground  that  what 
the  good  of  the  community  requires 
under  the  law  as  it  exists  ought  not 
to  be  imperilled  by  the  incorporation 
of  a  group  of  citizens  whose  funda- 
mental doctrine  is,  that  the  public 
good  requires  no  such  thing.  First 
Church  of  Christ,  Scientist,  205  Pa. 
St.,  543. 

A  charter  will  not  be  granted  to  an 
institution  for  instruction  in  electnc- 
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has  complied  with  this  act  ^  and  shall  have  exhibited  to  the  pro- 
thonotary  of  the  court  of  common  pleas  of  the  county  in  which 
he  desires  to  practise  °  a  license  duly  granted,  which  shall  entitle 
him  to  be  duly  registered  in  the  office  of  such  prothonotary. ' 


ity  as  a  curative  agent  with  power  to 
confer  degrees  in  medicine  or  electric- 
ity. Such  qualification  for  the  prac- 
tice of  medicine  does  not  meet  the 
standard  required  by  Act  March 
24th,  1877  (a  predecessor  of  the  pres- 
ent law).  In  re  American  Electro- 
pathic  Institute,  14  Phila.,  138;  37 
Leg.  Int.,  262  (1880);  9  W.  N.  C,  31. 

AVhatever  may  be  the  value  of  elec- 
tricity and  magnetism  as  curative 
agents,  a  knowledge  of  their  prin- 
ciples in  their  application  to  disease 
does  not  comprehend  the  degree  of 
learning  which  the  law  and  the  in- 
terests of  society  require  in  a  prac- 
titioner of  medicine.  In  re  American 
Electropathic  Institute,  14  Phila., 
128;  37  Leg.  Int.,  263;  9  W.  N.  C, 
31. 

The  court  in  the  American  Electro- 
pathic Institute  case  (14  Phila.  138-, 
37  Leg.  Int.,  363;  9  W.  N.  C,  31)  re- 
fused also  to  grant  a  charter  author- 
izing the  institute  to  grant  degrees 
in  electricity,  on  the  ground  that  it 
still  would  sustain  the  character  of  a 
medical  college ;  and  while  its  course 
of  instruction  was  thus  limited  it  was 
liable  to  become  a  source  of  danger  to 
the  community. 

When  persons  who  make  a  busi- 
ness of  practising  the  art  of  liealing 
with  or  without  medicine  (e.g.,  Chris- 
tian Scientists)  are  not  regular  and 
registered  physicians,  they  violate 
the  law  which  was  intended  to  pre- 
vent the  practice  of  medicine  by  non- 
qualifi  ed  persons.  In  re  First  Church 
of  Christ,  Scientist,  Philadelphia,  11 
Pa.  Dist.  R  ,  573  (Arnold  P.  J.,  C. 
P.  4,  Phila.  Co.). 

This  is  a  penal  statute.  Its  words 
should  be  given  their  popular  rather 
than  their  technical  meaning.  Com- 
monwealth «.  Pierce,  10  Pa.  Dist. 
E.,  335. 

The  practice  of  osteopathy  without 
a  license  is  not  a  violation  of  the  law 
(citmg  Nelson  «.  State  Board  of 
Health,  Ky.,  see  p.  377,  note  3, 
mra;  Smiths.  Lane,  34  Hun.,  633, 
»m'a,  p.  389,  note  1 ;   State  v.  Lef- 


fring,  61  Ohio,  39,  supra,  p.  428, 
note  5;  State  ■».  Mylod,  40  Atl.  R., 
753;  infra,  p.  469,  note  3).  Com- 
monwealth?). Pierce,  10  Pa.  Dist.  R., 
335;  to  same  efCect,  Commonwealth 
«.  Thompson,  10  Pa.  Dist.  R.,  634. 

If  the  statute  applies  to  an  oste- 
opath it  applies  to  trained  nurses  and 
all  others  of  that  class  who  for  com- 
pensation administer  to  the  wants  of 
the  sick.  Commonwealth  v.  Pierce, 
10  Pa.  Dist.  R.,  335. 

1  The  gist  of  the  offence  is  the  prac- 
tice of  medicine  and  surgery  by  an 
unregistered,  and  hence  presumptive- 
ly, an  unqualified  person.  If  an  in- 
dictment will  lie  only  for  beginning 
such  practice,  the  statute  may  be  dis- 
regarded with  impunity  after  the 
statute  of  limitations  has  closed  on 
the  initial  offence  [implying  that  such 
a  construction  would  be  an  absurd- 
ity]. Commonwealth  «.  Campbell, 
32  Pa.  Sup.  Ct.,  98. 

"A  physician,  lawfully  registered 
in  one  county,  who  opens  an  office  in 
another  where  he  advertises  for  pa- 
tients, and  to  which  he  comes  at  regu- 
lar intervals  and  there  treats  all  who 
ask  for  his  services,  is  practising 
medicine  in  the  latter  county  and 
(under  the  Act  of  1881)  should  be 
lawfully  registered  in  the  latter  coun- 
ty before  practising  there.  He  is  a 
sojourner  in  the  latter  county,  and 
the  act  (1881)  puts  residents  and  so- 
journers on  the  same  footing.  Com- 
monwealth ®.  Ege.,  1  Pa.  Co.  Ct. 
R.,  483;  3  Lane.  L.  R.,  Ill— affd.  30 
W.  N   C,  73. 

Scgoumer  in  the  law  of  1881  is  used 
in  place  of  longer  phrases  in  earlier 
acts  (1869,  1,067;  1870,  353,  etc.; 
1873,  147  and  550),  but  refers  to  the 
same  class  of  phrases.  Common- 
wealth v.  Ege.,  1  Pa.  Co.  Ct.  R.,  483; 
3  Lane.  L.  R..  111. 

^  The  provision  for  registration  in 
sec.  14,  by  implication  means  entry  of 
record  in  the  book  required  by  the 
prior  acts  (March  34th,  1877,  June  8th, 
1881),  to  be  kept  by  the  prothonotary 
and  known  as  the  medical  register  of 
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Penalty. — Violating  the  provisions  of  this  act'  shall  be  a 
misdemeanor,  punishable  with  a  fine  of  not  more  than  1500  for 
each  offence  {ib.,  s.  14). 


the  county.  "While  this  register  is 
not  a  judicial  record,  it  is  a  public 
record,  put  from  motives  of  public 
policy  under  the  sanction  and  control 
of  the  court.  The  medical  register  is 
of  the  class  of  administrative  or  ex- 
ecutive records  which  have  been  put 
under  the  jurisdiction  of  the  courts. 
It  is  a  public  record  of  matters  of 
public  interest  and  concern,  directed 
to  be  kept  open  and  accessible  for 
the  information  of  the  public,  and  the 
duty  of  so  keeping  it  is  imposed  on 
the  prothonotary  as  an  officer  of  the 
court.  It  is  an  official  act  enjoined 
by  the  law  on  an  officer  of  the  court; 
and  in  the  performance  of  his  duty 
he  is  necessarily  subject  to  the  orders 
and  control  of  the  court.  If  a  licensed 
physician  applying  for  registration 
should  be  refused  without  good  rea- 
son, the  court  on  mandamus  or  by 
summary  order  would  compel  its 
officer  to  perform  the  duty  laid  on 
him  by  statute;  and  if  he  has, 
through  misinformation,  made  an  er- 
roneous entry  not  warranted  by  law, 
the  court  has  power  to  compel  its 
amendment  or  cancellation.  In  re 
Registration  of  Campbell,  197  Pa. 
St.,  581. 

The  object  of  the  statute  in  put- 
ting the  medical  register  in  charge  of 
the  court's  officer  was  at  least  partly 
to  give  it  the  sanction  of  the  court  on 
which  the  public  could  safely  rely. 
In  re  Registration  of  Campbell,  197 
Pa.  St.,  581. 

It  is  essential  to  such  sanction  that 
the  court  should  have  the  same  sum- 
mary power  over  the  register  that  it 
has  over  its  strictly  judicial  records 
to  keep  it  clear  of  falsehood,  inten- 
tional or  accidental,  and  to  see  that  it 
has  the  verity  which  the  court's  sanc- 
tion imports.  The  inherent  power  of 
the  court  over  its  own  records  for 
this  purpose  is  unquestionable,  and 
may  be  exercised  summarily  on  its 
own  motion  or  on  the  suggestion  of 
any  one  as  amicus  cin-ice.  And  the 
fact  that  one  who  petitions  to  strike 
from  the  record  the  name  of  a  phy- 
sician not  entitled  to  be  registered, 
has  no  personal  interest  in  the  matter 


is  wholly  immaterial.    In  re  Regis- 
tration   of    Campbell,   197  Pa.  St 
581. 

The  fact  that  one  had  been  ac- 
quitted by  a  jury  at  quarter  sessions 
on  a  charge  of  violating  the  medical 
act  is  entirely  irrelevant  in  a  pro- 
ceeding to  cancel  his  registration  od 
the  medical  register;  nor  would  a 
conviction  have  cancelled  the  regis- 
tration. At  most  it  would  have  been 
evidence  on  which  the  court  could 
correct  its  own  record.  In  re  Reg- 
istration of  Campbell,  197  Pa.  St.,. 
581. 

'  It  was  indicated  in  Common- 
wealth V.  Pierce,  10  Pa.  Dist.  R.,  335, 
that  where  an  osteopath  administered 
medicines,  and  introduced  a  sound, 
he  might  be  guilty  of  a  violation  of 
this  law.  See  note  to  Commonwealth 
V.  Thompson.  10  Pa.  Dist.  R,  634. 
See  n.  4,  p.  453,  on  p.  455,  supra. 
'  The  penal  provisions  of  the  Act 
of  1881,  June  8th,  with  respect  to 
practising  under  a  false  or  forged 
diploma,  and  of  the  Act  of  1877, 
March  24th,  respecting  practising 
without  a  diploma,  and  of  the  act  re- 
quiring the  license  of  itinerant  phy- 
sicians will  be  found  in  vol.  i..  Pepper 
and  Lewis  "Digest,"  title  "Crimes," 
ss.  518,  519,  520;  but  they  are  not 
abstracted  here  because  it  would 
seem  that  the  repeal  of  inconsistent 
acts  and  parts  of  acts  by  Act  1898, 
May  18th,  s.  17,  repealed  these  pro- 
visions. 

For  the  practice  on  proceedings  to 
strike  a  name  from  the  medical  reg- 
ister see  in  re  Registration  of  Camp- 
bell, 197  Pa.  St.,  581  (1901).  _ 

Evidence  of  previous  acquittals,  if 
it  is  evidence  of  anything,  merely 
proves  that  at  the  time  of  the  alleged 
offences  there  charged,  the  accused 
had  not  then  entered  upon  or  en- 
gaged in  practice.  Commonwealth  v. 
Campbell,  22  Pa.  Sup.  Ct.,  98.     , 

For  practice  on  an  information 
charging  a  violation  of  this  act,  see 
Commonwealth  v.  Campbell,  33  Pa. 
Sup.  Ct.,  98.  ^, 

An  information  for  violatmg  tne 
act  need  not  negative  matters  ot  ae- 
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Exceptions.' — The  act  does  not  interfere  with  or  punish  com- 
missioned medical  officers  serving  in  the  army  or  navy  of  the 
United  States,  or  its  marine  hospital  service,  while  so  commis- 
sioned,'or  medical  examiners  of  relief  departments  of.  railroad 
companies  °  while  so  employed,  or  any  one  while  actually  serving 
as  a  member  of  the  resident  medical  stafif  of  any  legally  incorpo- 


fence  arising  from  statutory  excep- 
tions. Commonwealth  «.  Campbell, 
32  Pa.  Sup.  Ct.,  98. 

Where  an  indictment  sets  forth  an 
offence  subsequent  to  a  former  ac- 
quittal and  the  evidence  is  confined 
to  subsequent  violations  of  the  stat- 
ute, pleas  of  autrefois  acquit  are  not 
sustained  by  proof  of  acquittal  at  a 
time  previous  to  the  offence  charged. 
Commonwealth  «.  Campbell,  23  Pa. 
Sup.  gt.,  98. 

On  a  trial  for  a  violation  of  this 
act,  it  is  the  duty  of  a  jury  to  give  a 
verdict  in  accordance  with  the  evi- 
dence and  charge  of  the  court,  and 
not  upon  their  own  view  of  justice. 
Commonwealth  v.  Campbell,  22  Pa. 
Sup.  Ct.,  98. 

The  burden  of  proof  is  on  the  Com- 
monwealth to  show  that  the  defendant 
has  practised  medicine,  surgery,  or 
obstetrics.  Commonwealth  v.  Irv- 
ing, 1  Susq.  Leg.,  Chr.  69. 

In  Bauer's  appeal  (Supr.  Ct.),  3 
Sadler  Pa.  Supr.  Ct.  Cases,  69, 17  W. 
N.  C,  394  (1886),  the  court,  refusing 
to  say  that  Act  June  8th,  1881,  was 
unconstitutional,  affirmed  the  order 
striking  Bauer's  registration  from  the 
record.  See  Bauer's  Case  below,  16 
W.  N.  C,  538. 

'  The  law  does  not  grant  privileges 
or  immunities  to  any  one,  and  does 
not  violate  cl.  7,  art.  3,  Pa.  Const. 
It  operates  alike  upon  all  citizens  and 
they  are  all  permitted  to  comply 
with  its  provisions.  Commonwealth 
V.  Finn,  11  Pa.  Super.  Ct.,  630. 

'A  medical  officer,  commissioned 
by  the  Government  of  the  United 
States,  serving  in  the  army  or  navy 
or  in  the  Marine  Hospital  Service, 
while  so  commissioned  cannot  be  re- 
garded as  a  general  practitioner  of 
medicine  and  surgery  as  contem- 
plated by  the  act ;  and  cannot  there- 
fore be  regarded  as  in  the  same  class 
with  a  practitioner  who  is  required 
to  secure  a  license  under  the  act. 


This  act  is  therefore  not  unconsti- 
tutional as  discriminating  against  the 
latter.  Commonwealth  v.  Wilson, 
19  Pa.  Co.  Ct.  R.,  531;  6  Pa.  Dist. 
R.,  638. 

The  legislature  has  the  power  ta 
provide  that  the  fact  that  a  physician 
is  commissioned  by  the  United  States 
Government  to  serve  in  the  army, 
navy,  or  Marine  Hospital  Service, 
shall  be  sufficient  evidence  of  his 
competency  to  practise  while  so  com- 
missioned. Commonwealth  v.  Wil- 
son, 19  Pa.  Co.  Ct.  R.,  531;  6  Pa. 
Dist.  R.,  638,  citing  Dent.  ».  State, 
139  U.  S.,  114;  ex  parte  Spinney,  lO 
Nev.,  338. 

There  is  no  language  in  the  act  that 
authorizes  commissioned  medical  of- 
ficers of  the  United  States  to  enter 
upon  the  public  practice  of  medicine ; 
on  the  contrary,  it  is  plain  that  it  was 
intended  they  should  not.  Common- 
wealth V.  Finn,  11  Pa.  Sup.  Ct., 
620. 

So  also  of  the  medical  examiners  of 
railroad  relief  departments  and  the 
resident  staff  of  hospitals.  These  are' 
confined  to  a  much  narrower  field 
than  the  public  of  the  entire  common- 
wealth, wliich  is  the  sphere  of  the 
licensed  practitioner;  so  also  of  sur- 
geons of  neighboring  and  other 
States.  In  all  these  respects  the  law 
is  not  a  violation  of  that  provision  of 
the  Fourteenth  Amendment  of  the 
U.  S.  Constitution  in  regard  to  the 
equal  protection  of  the  laws.  Com- 
monwealth «.  Finn,  11  Pa.  Sup.  Ct., 
620. 

A  law  operating  more  harshly  upon 
domestic  citizens  than  citizens  of 
other  States  does  not  necessarily  vio- 
late the  U.  S.  Constitution.  Com- 
monwealth V.  Finn,  11  Pa.  Super.  Ct., 
630. 

5  Medical  examiners  of  relief  de- 
partments of  railroad  companies,  and 
those  serving  as  members  of  the  resi- 
dent medical  staff  in  hospitals,  ar& 
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rated  hospital,  or  any  legally  qualified  and  registered  dentist  ex- 
clusively engaged  iu  the  practice  of  dentistry, '  nor  interfere  with 
•or  prevent  the  dispensing  and  sale  of  medicine  or  medical  appli- 
ances  by  apothecaries  [or]  pharmacists,  nor  interfere  with  the 
manufacture  of  artificial  eyes,  limbs,  or  orthopsedical  instruments 
or  trusses  of  any  kind /or  (sic!)  fitting  such  instruments  on  per- 
.sons  in  need  thereof,  or  any  lawfully  qualified  physicians  and 
■surgeons  residing  in  other  States  °  or  countries  meeting  registered 
physicians  of  this  State  in  consultation,  or  any  physician  or  sur- 
geon residing  on  the  border  of  a  neighboring  State '  and  duly 
authorized  under  the  laws  thereof  to  practise  medicine  and  sur- 
.gery  therein,  whose  practice  extends  into  the  limits  of  this  State,* 
j)rovided  such  practitioner  shall  not  open  an  office  or  appoint  a, 
place  to  meet  patients  or  receive  calls  within  the  limits  of  Penn- 
sylvania,  or  physicians  duly  registered  in  one  county  of  this 


not  regular  practitioners  of  medicine 
or  surgery,  and  are  consequently  not 
in  the  same  class  with  regular  prac- 
titioners; and  the  exemption  of  the 
former  is  not  an  unconstitutional  dis- 
crimination against  the  latter.  Com- 
monwealth V.  Wilson,  19  Pa.  Co.  Ct. 
R.,  521;  6  Pa.  Dist.  B.,  638. 

'  Where  an  act  (regulating  the 
practice  of  dentistry)  excepted  those 
who  had  been  engaged  in  the  practice 
■of  dentistry  for  three  years  before  its 
passage,  and  physicians  and  surgeons, 
and  then  required  all  others  to  be  the 
holders  of  diplomas,  or  to  procure  a 
certificate  from  the  board  of  dental 
examiners,  the  Court  (Quarter  Ses- 
sions York  Co.,  1882),  after  saying 
that  the  regulation  of  the  practice 
was  within  the  power  of  the  State, 
Jteld  that  the  law  in  its  application  to 
one  who  was  in  practice  at  the  time 
of  its  passage,  but  not  one  of  the  ex- 
cepted classes,  deprived  him  of  his 
property  in  his  profession  without 
due  process  of  law,  and  that  it  was 
also  ex  post  facto  (see  the  discussion 
as  reported.  Commonwealth  v.  Was- 
son,  29  Pitts.  Leg.  J.  [O.  S.],  434; 
2  York  Leg.  Eec,  211,  Wickes,  P.  J. 
See  note  2,  p.  459). 

^  The  exception  of  a  lawfully  quali- 
fied physician  from  another  State 
does  not  invalidate  the  act.  Com- 
monwealth V.  Wilson,  19  Pa.  Co.  Ct., 
621;  6  Pa.  Dist.  K.,  628. 


'  The  exception  of  physicians  on  the 
border  of  neighboring  States  is  very 
near  the  border  line  of  an  infringe- 
ment of  the  Fourteenth  Amendment 
of  the  United  States  Constitution;  but 
the  restrictions,  which  prohibit  them 
from  opening  an  office  or  appointing 
a  place  to  meet  patients  in  Pennsyl- 
vania, and  requiring  them  to  be  duly 
qualified  under  the  laws  of  their  own 
State,  remove  them  from  the  class  of 
general  practitioners.  Then,  too,  it 
appears  that  the  exception  was  in- 
tended to  meet  the  needs  of  those 
who,  residing  in  the  State,  and  near 
its  border,  would  be  compelled  to 
call  in  a  physician  from  aqother  State 
or  go  without  medical  aid  or  the  ser- 
vices of  a  physician.  This  exception 
is  not  unreasonable,  nor  such  a  dis- 
crimination against  pursuit  of  the 
same  occupation  or  profession  as 
make'fe  the  act  unconstitutional  and 
void.  Commonwealth  «.  Wilson,  19 
Pa.  Co.  Ct.  R.,  521;  6  Pa.  Dist.  B., 
628. 

*Theexceptions,  exceptthelastone, 

relate  to  special  and  temporary  em- 
ployment. The  last  is  placed  under 
sucii  restrictions  that  such  physicians 
do  not  have  the  same  privileges  and 
immunities  as  a  duly  licensed  prac- 
titioner. Commonwealth  v.  Wilson, 
19  Pa.  Co.  Ct.  E.,  521;  6  Pa.  Dist. 
R.,  638. 
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state  called  to  attend  cases  in  another,  but  not  residing  or  open- 
ing an  office  therein.  ^ 

The  act  does  not  prohibit  the  practice  of  medicine  and  sur- 
gery by  any  practitioner  -who  shall  have  been  duly  registered 
before  March  1st,  1894,  according  to  the  Act  of  June  8th,  1881,' 
and  one  such  registration  shall  be  sufficient  warrant  to  practise 
medicine  and  surgery  in  any  county  (^&.,  s.  15).' 

FoEMEE  Laws. — All  acts  or  parts  of  acts  inconsistent  with 
-this  are  repealed  {ib.,  s.  17).° 

Ieeegulae  Eegisteation. — The  Act  of  1897,  July  9th  (216, 
s.  1)  authorized  physicians,  who  theretofore  had  medical  diplo- 
mas issued  to  them  by  a  reputable  college  in  another  State  or 
foreign  country,  whose  diploma  was  improperly  registered  under 
Act  of  June  8th,  1881,*  to  appear  before  the  proper  board  of 


'  See  p.  455,  n.  2. 

'  A  physician's  profession  is  prop- 
erty (citing  63!  parte  Steinman  and 
Hensel,  95  Pa.,  230);  a  lawwhich  ex- 
cluded him  when  already  lawfully 
in  practice  from  further  practice  by 
imposing  additional  qualifications, 
would  deprive  him  of  property  with- 
out due  process  of  law  (citing 
Norman  v.  Heist,  5  W.  &  S.,  171). 
'Commonwealth  «.  Townley,  7  Pa. 
Dist.  E.,  413,  see  contra  p.  420,  n.  3. 
See  note  1,  p.  456. 

The  exception  of  residents  of  this 
State  who  have  practised  five  years 
continuously  before  the  passage  of 
the  act  is  unconstitutional  (art.  4,  s. 
2,  U.  8.  Const.),  so  far  as  it  excludes 
•citizens  of  other  States  from  the  same 
privilege ;  and  citizens  of  other  States 
engaged  in  such  continuous  practice 
are  entitled  to  the  same  exemption. 
Commonwealth  v.  Irving,  Susq.  Leg. 
Chr.,  69  (Quart.  Sess.  Susq.  Co., 
1879).  ^ 

Act  June  8th,  1881,  was  not  an  ex 
post  facto  law  (distinguishing  ex  post 
facto  and  retrospective  laws).  It 
only  punished  violations  committed 
after  its  passage,  in  continuing  to 
practise.  It  was  in  all  respects  valid 
and  constitutional.  Commonwealth 
1).  Taylor,  1  Del.  Co.  R.,  503  (Quart. 
Sess.  Luz.  Co.,  1883);  2  Kulp.,  364; 
4  York  Leg.  R.,  79;  12  Luz.  L.  R., 
183.  See  Bauer's  appeal,  n.  1,  p.  456, 
or  p.  457. 

'Seep.  448,  n.  3. 

^  Under  the  Act«of  1893  one  registra- 


tion before  the  1st  of  March,  1894, 
according  to  Act  June  8th,  1881,  is 
sufficient  to  entitle  the  physician  so 
registered  to  practise  medicine  and 
surgery  in  any  county  in  the  Com- 
monwealth. Under  this  provision  a 
physician  properly  registered  in  Pitts- 
burg could  recover  for  services  ren- 
dered in  Philadelphia.  Fishblate  v. 
McCullough.  9  Pa.  Sup.,  147;  43 
W.  N.  C,  376— affg.  7  Pa.  Dist.  R., 
364;  to  same  effect  Commonwealth 
V.  Townley,  7  Pa.  Dist.  R.,  413. 
See  n.  3,  p.  455. 

The  Act  June  Sth,  1881,  requir- 
ing the  indorsement  of  the  diploma 
of  a  physician  from  another  State  or 
foreign  country,  by  the  faculty  of  a 
medical  college  or  university  in  this 
State,  constituted  such  faculty  a  tri- 
bunal with  authority  to  examine  not 
only  the  diploma  but  the  person  pre- 
senting it;  and  their  judgment  was 
conclusive,  and  the  only  evidence 
upon  which  a  prothonotary  was  au- 
thorized to  register  any  applicant. 
The  prothonotary's  business  was 
purely  clerical,  and  he  could  dispense 
with  nothing  which  the  law  required. 
When  the  required  indorsements 
were  missing  he  had  no  right  to  in- 
quire into  the  reasons.  He  should  have 
refused  to  register  it.  The  indorse- 
ments should  appear  on  the  back  of 
the  instrument.  The  indorsement  of 
a  dean  of  a  medical  faculty  must  ap- 
pear to  be  the  act  of  the  faculty.  If 
the  faculty  refuses  to  do  its  duty,  the 
remedy  is  against  it  by  mandamus. 
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examiners  at  the  next  meeting  after  the  passage  of  the  Act  of 
1897,  and  properly  qualify  under  existing  laws,  their  diplomas' 
in  such  cases  being  made  valid  for  all  purposes,  with  the  same 
effect  as  if  the  previous  registry  had  been  properly  made;  and 
their  practice  was  validated  from  the  date  of  its  registry.  All 
inconsistent  laws  were  repealed  (ib.,  s.  2). 

Transient  Practitioners/ — A  person  who  attempts  to 
practise  medicine  or  surgery,  either  for  a  valuable  consideration 
or  without  any  charge  or  remuneration,  by  opening  a  transient 
office  in  the  State,  or  who  by  handbill  or  other  form  of  written 
or  printed  advertisement  assigns  such  transient  office  or  other 
place  to  persons  seeking  medicine  or  surgical  advice  or  prescrip- 
tion, or  who  itinerate  from  place  to  place  or  from  house  to  house 
and  propose  to  cure  any  person,  sick  or  aflicted,  by  the  use  of 
any  medidne,  means,  or  agency  whatsoever,  either  for  a  valuable 
consideration  or  without  any  charge  or  remuneration,  shall,  before 
being  allowed  to  practise  in  this  manner,  appear  before  the  clerk 
of  the  court  of  quarter  sessions  of  the  county  where  he  desires  to 
practise, '  and  furnish  satisfactory  evidence  to  the  clerk  that  the 
provisions  of  this  act*  have  been  complied  with,  and  shall  in 

The  physician  is  not  entitled  to  reg-  such  a  physician  does  not  require  a 
ister  merely  because  the  faculty  transient  license  under  sec.  4,  Act 
refuses  to  act.  Neither  the  prothon-  March  24th,  1877,  as  amended  by  Act 
otary  nor  the  medical  institution  .July  12th,  1897.  Commonwealth  a. 
has  a  right  to  devise  a  method  not  Townley,  7  Pa.  Dist.  R.,  413,  distin- 
authorized  by  law,  and  a  registration  guishing  Moore  v.  Bradford  Co.,  148 
improperly  made  in  consequence  Pa.,  342,  supra  this  note,  and  Ege  v. 
should  be  cancelled.  In  re  Registra-  Commonwealth,  20  W.  N.  C,  73, 
tion  of  a  Physician  (John  L.  Bauer),  16  supra  p.  455,  n.  3. 
W.  N.  C. ,  538  (1884) ;  2  Del.  Co.  ,166.  '  The  views  of  Seely,  P.  J.,  in  Pee- 
'  See  n.  3,  p.  459.  bles  v.  "Wayne  Co.,  10  Pa.  Co.  Ct.  R, 
i'The  Act  of  March  34th,  1877,  sec.  69  (which  was  overruled  in  effect  by 
4,  providing  that  transient  or  itine-  Moore  v.  Bradford  Co.,  148  Pa.  St., 
rant  practitioners  of  medicine  or  sur-  342,  see  n.  2,  supra)  may  be  consulted 
gery  shall  take  out  licenses  and  pay  a  by  those  who  desire  to  know  the  du- 
fee  therefor  into  the  county  treasury  ties  of  the  clerk  of  quarter  sessions. 
is  not  repealed  by  the  Act  of  June  under  this  act.  Judge  Seely  thought 
8th,  1881,  which  provides  for  the  that  the  Act  of  1877  prescribed  a  coo- 
registration  of    all    practitioners   of  dition  for  a  license  to  practise  raedi- 

'medicine  and  surgery,  as  the  two  are  cine,  and  the  Act  of  1881  an  entirely 

not  inconsistent,"  but  one  is  merely  different  condition  for  the  practice 

\  supplementary  to  the  other.    Moore  «.  of  medicine ;  and  that  the  latter  act, 

Bradford  Co.,  148 Pa.,  343.     (Peebles  therefore,    necessarily   repealed  tJifr 

■».  Wayne  Co.,  10  Pa.  Co.  R.,  69,  to  former,  and  that  a  license  issued  after 

the  contrary  is  therefore  overruled.)  the  passage  of  the  Act  of  1881  under 

An  oiBce  opened  by  a  physician  in  Act  1877  to  an  Itinerant  would  not 

another  county  than  his  residence,  protect  the  licensee  from  the  penalties 

but  having  all  of  the  elements  of  per-  of  the  Act  of  1881.  . 

manency,  is  not  a  transient  office,  and         *  This  act  is  the  Act  of  1877,  Marcn. 
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addition  take  out  a  license  for  each  day  and  pay  into  the  county 
treasury  $10 ;  and  it  shall  be  the  duty  of  the  clerk  to  issue  to 
such  applicant  a  proper  certificate  of  license  on  payment  of  $5. 
(Law  1897,  July  12th,  257,  s.  1,  amending  s.  4,  Act  1877, » March 
24th  [although  it  would  seem  that  the  Act  of  1877  had  been  re- 
pealed by  sec.  17  of  the  Act  of  1893  above],  and  repealing  [sec. 
2]  all  inconsistent  acts  and  parts  of  acts. )    (Appendix,  p.  G99. ) 

Manufacturers  and  Vendors  op  Patent  Medicines. — 
These  are  deemed  dealers  in  merchandise  for  the  purpose  of 
license  taxation.  (Act  1883,  June  5th,  vol.  ii..  Pepper  and  Lewis 
"Digest,"  title  "Mercantile  Licenses,"  s.  20  et  seq.). 

Pees. — To  the  secretary  of  the  council,  upon  application  for 
a  license,  $25. 

To  the  medical  council,  upon  application  for  a  license  by 
licensees  in  other  States,  $15  (i6.,  s.  13). 

To  the  prothonotary,  upon  exhibition  of  a  license,  for  regis- 
try, $1  (Jb.,  s.  14). 

Porto  Eico." 

Board  of  Examiners.  — This  board,  appointed  by  the  gov- 
ernor with  the  advice  and  consent  of  the  Executive  Council, 
consists  of  five  learned,  skilled,  and  capable  physicians  who  have 
been  residents  of  the  Island  of  Porto  Eico  for  not  less  than  five 
years  preceding  their  appointment  (Act  of  Legislative  Assembly, 
1903,  March  12th,  s.  1). 

Three  members  constitute  a  quorum ;  the  president  and  secre- 
tary have  power  to  administer  oaths  and  the  board  to  take  testi- 
mony in  all  matters  relative  to  its  duty  under  this  act.  The 
board  holds  meetings  for  examinations  at  the  seat  of  government 
on  the  first  Tuesdays  of  April  and  October,  and  at  such  other 
times  and  at  the  same  and  other  places  as  the  board  may  deter- 
mine. The  board  keeps  a  record  of  its  proceedings,  and  a  reg- 
ister of  all  applicants  for  a  certificate,  with  the  age  of  the  appli- 
cant, time  spent  in  the  study  of  medicine,  and  the  name  and 
location  of  all  the  institutions  granting  to  such  applicant  degrees 

24th,  of  which  the  Act  of  1897  amends  that  all  laws  enacted  by  the  legis- 

sec.  4;  but  the  Act  of  1877  appears  lative  assembly  of  Porto  Rico  shall 

to  have  been  repealed  by  sec.  17  of  be  reported  to  the  Congress  of  the 

the  Act  of  1893  above.  United   States,    which   reserves  the 

'  See  n.  1,  p.  456.  power  and  authority,  if  deemed  ad- 

"  By  the  organic  act  (Act  of  Con-  visable,  to  annul  the  same. 
gress,  April  12th,  1900)  it  is  provided 
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or  certificates  of  lectures  attended  in  medicine  or  surgery.  The- 
register  shall  show  whether  the  applicant  was  rejected  or  has  re- 
ceived a  certificate  under  this  act,  and  shall  be  prima  fade  evi- 
dence of  all  the  matters  therein  kept. 

Qualification. — Every  person  hereinafter  (sic!)  wishing  to 
practise  medicine  or  surgery  or  any  of  the  branches  thereof  or 
midwifery  in  any  of  their  departments  in  this  island  shall  apply 
to  the  board  for  a  certificate  or  license.  Applications  are  in 
writing,  accompanied  by  proof  that  the  applicant  is  a  graduate 
of  a  medical  school  or  institution  in  good  standing  and  legally 
organized,  and  duly  approved  by  said  board ;  if  the  diploma  is 
found  genuine,  which  the  board  shall  determine,  and  if  the  per- 
son presenting  and  claiming  the  diploma  be  the  person  to  whom 
it  was  originally  granted,  at  a  time  and  place  designated  by  the 
board  or  at  a  regular  meeting  of  the  board,  the  applicant  shall 
take  an  examination  embracing  those  general  subjects  and  topics, 
a  knowledge  of  which  is  commonly  and  generally  required  of 
candidates  for  the  degree  of  doctor  of  medicine  by  respectable 
medical  colleges  in  the  United  States. 

The  examination  of  those  who  desire  to  practise  midwifery  or 
any  of  the  branches  of  medicine  and  surgery  shall  be  of  such  a 
character  as  to  determine  the  qualifications  of  the  applicants  t» 
practise  them  (i&.,  s.  3). 

Examinations. — All  examinations  provided  in  this  act  shall 
be  conducted  under  rules  and  regulations  prescribed  by  the 
board,  which  shall  provide  for  a  fair  and  wholly  impartial 
method  of  examination  (ib. ). 

Cbetificate  —  License.  —  After  examination  the  board 
shall,  if  the  candidate  has  been  found  qualified,  grant  a  certificate 
or  license  to  such  candidate  to  practise  medicine  and  surgery,  or 
any  of  the  branches  thereof,  or  midwifery  in  Porto  Eico.  Thfr 
certificate  can  only  be  gtanted  by  the  consent  of  not  less  than 
three  members  of  the  board.  All  physicians  and  surgeons  hold- 
ing certificates  granted  by  the  now  existing  (March  12th,  1903, 
to  take  effect  May  1st,  1903)  board  of  medical  examiners  are 
exempt  from  the  provisions  of  this  section  (ib.,  s.  3). 

Eefusal — Eevocation. — The  board  may  refuse  to  grant  a 
certificate  on  account  of  unprofessional,  dishonorable,  or  im- 
moral conduct.  Before  a  certificate  can  be  refused  for  said 
cause,  the  board  must  serve  in  writing  on  the  applicant  a  copy 
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of  any  charge  or  charges  against  him,  and  appoint  a  day  for 
hearing,  at  which  the  applicant  or  any  witness  in  his  behalf  may 
appear  and  give  testimony  in  refutation  of  such  charges.  In 
case  the  board  after  such  hearing  shall  refuse  a  certificate  to  the 
applicant,  the  decision  specifically  stating  the  grounds  upon 
which  such  refusal  was  made  shall  be  reduced  to  writing  and  the 
copy  delivered  to  the  applicant  on  his  demand.  On  like  hearing 
the  board  may  refuse  a  certificate  to  any  one  who  may  publicly 
profess  to  cure  or  treat  disease,  injury,  or  deformity  in  such  a. 
manner  [as]  to  deceive  the  public.  The  hearing  shall  take  place 
twenty  days  after  the  service  of  the  copy  of  the  charges  on  the, 
applicant,  unless  further  time  is  granted  to  the  applicant,  and 
the  decision  of  the  board  shall  not  be  later  than  ten  days  after 
the  day  of  hearing.  The  board  shall  have  power  to  revoke  a 
certificate  or  license  in  cases  of  unprofessional,  dishonorable,  or 
immoral  conduct.  Before  revoking  any  certificate  or  license,  a 
written  complaint  specifically  stating  the  charges  shall  be  de- 
livered to  all  the  members  of  the  board,  and  a  copy  be  served  on 
the  accused  twenty  days  before  the  time  fixed  by  the  board  for 
the  hearing.  The  board  must  fix  the  time ;  and  the  person  whose 
license  is  to  be  revoked  may  produce  testimony  in  refutation  of 
such  charges.  After  such  hearing  the  decision  of  the  board  shall 
be  specifically  stated  in  writing,  and  a  copy  thereof  delivered  on 
demand  to  the  person  under  charges  (ib.,  s.  4). 

Eecoed. — Every  recipient  of  a  certificate  must  within  sixty 
days  from  its  date  have  it  recorded  in  the  oflSce  of  the  secre- 
tary of  Porto  Eico  and  in  the  ofi&ce  of  the  superior  board  of 
health.  The  said  secretary  and  the  president  of  said  board  of 
health  must  indorse  on  the  certificate  the  date  of  record  (ib., 
s.  5). 

Exceptions. — Applicants  who  possess  diplomas  from  rep- 
utable medical  colleges,  and  who  have  been  licensed  by  state 
boards,  may  on  payment  of  $25  be  licensed  by  the  board  without 
examination  if  the  board  so  decides.  Medical  officers  serving  in 
the  army  and  navy  of  the  United  States,  or  in  the  United  States 
marine  hospital  service,  are  exempt  from  examination,  but  are 
required  to  be  registered  by  the  superior  board  of  health  and  to 
payafeeof  f5i(i6.,  s.  6). 

'  Query,  whether  the  legislative  as-      registration  of  United  States  officers, 
sembly  has  this  power  to  require  the      and  the  payment  of  a  fee  by  them? 
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Offence — Penalty. — To  practise  medicine  or  surgery,  or 
any  other  branched  thereof  or  midwifery  within  the  island  con- 
trary to  the  provisions  of  this  act,  is  for  each  violation  a  mis- 
demeanor, punishable  by  a  fine  from  $50  to  $500,  or  by  im- 
prisonment from  thirty  to  ninety  days,  or  by  both  fine  and 
imprisonment  {ib.,  s.  7). 

Definition. — Any  person  is  regarded  as  practising  with- 
in the  meaning  of  this  act  who  appends  the  letters  M.D.  (for 
medical  doctor)  to  his  or  her  name,  who  professes  publicly  to  be 
a  physician  or  surgeon,  or  who  recommends,  prescribes,  or  di- 
rects for  the  use  of  any  person,  any  drug,  medicine,  appliance, 
apparatus,  or  other  agency,  whether  material  or  not  material,  for 
the  cure,  relief,  or  palliation  of  any  ailment  or  disease  of  the 
mind  or  body,  or  for  the  cure  or  relief  of  any  wound,  fracture, 
or  bodily  injury,  or  other  deformity,  after  having  received,  or 
with  the  intent  to  receiving  therefore,  either  directly  or  indirect- 
ly, any  bonus,  gift,  or  compensation  (ib.,  s.  7). 

Pees. — For  examinations  and  a  certificate:  for  examination 
in  medicine  and  surgery,  $10 ;  for  a  certificate,  if  issued,  $5 ;  for 
all  other  practitioners  $5  for  examination  and  $5  for  a  certificate, 
if  issued ;  for  an  examination  in  midwifery  $5,  and  $3  for  a  cer- 
tificate if  issued.  All  payable  in  advance  to  the  treasurer  of  the 
board  (ib.,  s.  8). 

Any  one  failing  to  pass  the  required  examination  shall  be  en- 
titled to  a  second  examination  within  six  months  without  fee  («J.). 

To  the  secretary  of  Porto  Eico  and  the  president  of  the  supe- 
rior board  of  health  for  the  record  of  certificate  under  sec.  5,  the 
usual  fees  for  such  services  to  be  paid  by  the  applicant  (ib.,  s.  5). 

Prom  applicants  admitted  without  examination  under  sec.  6, 
$25  (ib.,  s.  6). 

Prom  medical  officers  serving  in  the  army  and  navy  of  the 
United  States  or  in  the  United  States  marine  hospital  service  $5 ' 
(*.,  s.  6). 

Teanspeb  OF  Archives  —  Eepeal,  etc.  —  The  act  pro- 
vided for  the  transfer  of  the  archives  and  utensils  of  the  latter 
sub-delegation  of  medicine,  and  its  documents,  to  the  medical 
board  of  examiners  (ib.,  s.  10);  it  repealed  all  conflicting  acts, 
orders,  and  parts  thereof  (ib.,  s.  11).  It  took  effect  from  and 
after  May  1st,  1903  (*.,  s.  12). 

'  Bee  note,  p.  463. 
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Eegistration — Offence.  — It  is  unlawful "  for  any  person  to 
practise  medicine  ^  or  surgery  in  any  of  its  branches,  who  has  not 
exhibited  and  registered  in  the  city  or  town  clerk's  office  of  the 
city  or  town  in  which  he  or  she  resides  his  or  her  authority  for 
practising,  with  age,  address,  place  of  birth,  and  the  school  or 
system  of  medicine  to  which  he  or  she  proposes  to  belong ;  and 
the  person  registering  shall  subscribe  and  verify  by  oath  before 
such  clerk  an  affidavit  containing  such  facts,  which,  if  wilfully 
false,  shall  subject  the  affiant  to  conviction  and  punishment  for 
perjury  (Gen.  Laws  1896,  c.  165,  s.  2). 

AuTHOEiTY.* — Authority  to  practise  medicine  shall  be  a  cer- 


'  The  object  of  the  statute  is  to  se- 
cure the  safety  and  protect  the  health 
of  the  pubhc,  not  from  theories,  but 
from  the  acts  of  incompetent  persons. 
It  is  not  for  the  purpose  of  compel- 
ling persons  suffering  from  disease  to 
resort  to  remedies,  but  is  designed  to 
secure  to  those  desiring  remedies 
competent  physicians  to  prepare  and 
administer  tliem.  State  «.  Mylod,  20 
R.  I.,  633,  citing  Smith  v.  Lane,  34 
Hun,  633. 

In  State  «.  Mylod,  30  E.  I.,  633, 
State  V.  Anthony,  30  R.  I.,  044,  and 
State  V.  Taft,  30  R.  I.,  645,  the  court 
found  it  unnecessary  to  pass  upon  the 
constitutionality  of  this  law. 

^  Ajdefendant  cannot  question  the 
constitutionality  of  a  statute  unless 
his  riglits  would  be  affected  by  its 
enforcement.  State  v.  Mylod,  20  R. 
I.,  632. 

'  Medicine  in  the  popular  sense  is  a 
remedial  substance.  The  practice  of 
medicine  as  ordinarily  or  popularly 
understood  has  relation  to  the  art  of 
preventing,  curing,  or  alleviating 
disease  or  pain ;  it  rests  largely  in  the 
■sciences  of  anatomy,  physiology,  and 
hygiene ;  it  requires  a  knowledge  of 
disease,  its  origin,  its  anatomical  and 
physiological  features,  and  its  caus- 
ative relations.  And  further  it  re- 
quires a  knowledge  of  drugs,  their 
preparation  and  action.  Popularly, 
it  consists  in  the  discovery  of  the 
cause  and  nature  of  disease  and  the 
administration  of  remedies  or  the 
prescribing  of  treatment  therefor. 
30 


Prayer  for  those  suffering  from  dis-^ 
ease,  or  words  of  encouragement,  or 
the  teaching  that  disease  will  disap- 
pear and  physical  perfection  be  at- 
tained asa  result  of  prayer,  or  that  hu- 
manity will  be  brought  into  harmony 
■with  God  by  right  thinking  and  a 
fixed  determination  to  look  on  the 
bright  side  of  life,  does  not  constitute 
the  practice  of  medicine  in  the  popu- 
lar sense.  State  v.  Mylod,  20  R.  I., 
633;  cf.  Pa.  cases,  Fiist  Church  of 
Christ,  Scientist,  p.  453,  note  4. 

*  In  Paquin  v.  State  Board  of  Health, 
J9  R.  I.,  365,  the  Supreme  Court 
affirmed  the  action  of  the  board  in 
determining  that  the  applicant  had 
not  presented  satisfactory  evidence 
that  he  had  been  in  practice  a  suf- 
ficient time  prior  to  January  1st, 
1892,  and  with  sufficient  success  to 
have  acquired  an  honorable  repu- 
tation in  the  community  as  a  prac- 
titioner, which  the  court  held  was 
requisite  to  those  who  sought  to  take 
advantage  of  the  second  qualifica- 
tion under  the  law,  as  it  existed  at 
that  time. 

Wheie  the  State  Board  of  Health 
issued  certificates  to  graduates  of  the 
Medical  Department  of  the  Laval 
University,  Montreal,  Canada,  who 
presented  a  license  from  the  College 
of  Physicians  and  Surgeons  of  that 
province,  and  the  evidence  showed 
that  the  College  of  Physicians  and 
Surgeons  issued  such  license  as  a 
matter  of  course  on  application  to 
graduates  of  Laval  University,  held 
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tificate  from  the  State  Board  of  Health,  and  the  board  shall 
on  application  after  examination  issue  a  certificate  to  any  repu- 
table physician  who  intends  to  practise  medicine  or  surgery  in 
the  State,  and  who  presents  himself  before  the  st^te  board  of 
health  and  passes  in  a  satisfactory  manner  such  examination  as 
the  board  may  require  (i6.,  s.  3,  as  amd.  Act  1901,  c.  926).' 

Itinerant  Doctor. — Nothing  herein  is  to  be  construed  to 
authorize  any  itinerant  doctor  to  register  or  practise  medicine  in 
any  part  of  the  State"  (i6.,  s.  4). 

Medical  Board.  — The  members  of  the  board  are  severally 
authorized  to  administer  oaths,  and  the  board,  in  all  cases  or 
proceedings  pending  before  it,  is  authorized  to  summon  witnesses 
by  subpoena  signed  by  its  secretary,  and  to  compel  witnesses  to 
attend  and  testify ;  and  the  board  is  authorized  to  compel  the 
production  of  all  papers,  books,  documents,  records,  certificates, 
or  other  legal  evidence  that  may  be  necessary  or  proper  for  the 
determination  and  decision  of  any  question,  or  the  discharge  of 
any  duty  required  by  law  of  the  board,  and  may  punish  disobe- 
dience to  its  subpcena  as  a  contempt  (ib.,  s.  5  as  amd.  Act  1901, 
c.  926,  s.  2). 

Eefusal — Eevocation. — The  board'  may,  after  due  notice 

that  the  State  board  erred  in  refusing  with  such  other  privileges  and  pow- 

a  certificate  to  a  graduate  of  Laval  ers   as    are  usually  granted  to  and 

University,   who  presented  no  such .  exercised  by  similar  scientific  insti- 

license  from  the  College  of  Physicians  tutions  of  learning  in  accordance  with 

and  Surgeons;  that  their  act  in  issuing  law. 

certificates  to  those  who  presented  *A  practising  physician,  making  a 
such  licenses  was  an  indorsement  by  specialty  of  the  treatment  of  catarrh,  i 
the  State  board  of  health  of  Laval  having  an  office  and  residing  m  Bos- 
University  as  a  reputable  and  legally  ton,  and  having  no  office  in  Rhode 
chartered  medical  college.  Boucher  Island,  except  at  hotels  which  he 
V.  State  Board  of  Health,  19  R.  I.,  visits  periodically,  and  who  notifies 
366.  his  patients  of  such  visits  by  adver- 
'  Osteopathy. — In  an  appendix  to  tisement,  is  an  itinerant  physician 
the  laws  of  Rhode  Island,  May,  4900,  within  the  meaning  of  sec.  4.  Evans 
p.  133,  will  be  found  a  certificate  of  v.  State  Board  of  Health,  19  R.  I., 
the  Secretary  of  State  of  the  issuance  312. 

by  him  of  a  certificate  of  incorpora-  'In  State  Board  of  Health «.  Boy, 

tion  of  the  Shade  Island  College  of  33  R.  I.,  538,  the  court  found  it  un- 

Osteopafhy  to  give  instruction  in  the  necessary  to  determine  whether  the 

principles  and  practice  of  osteopathy  board  is  a  judicial  body,  holding  that 

and  branches  pertaining  to  the  heal-  it  did  not  follow,  if  the  board  was 

ing  art,  with  power  to  grant  and  is-  not  a  judicial  body,  that  this  act.(s. 

sue  diplomas  conferring  such  honors  5)  was  unconstitutional, 
and  degrees  as  may  be  justified  by  The  act  (sec.  5)  does  not  conflict 

its    curriculum,    and     such    as    are  with    sec.   10,   art.  i.   of   the  State 

granted  by  other  reputable  colleges  Const,  (one  shall  not  be  deprived  of 

teaching  the   healing   art,   together  life,  liberty,  or  property  unless  by 
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and  hearing,  in  its  discretion  refuse 'to  grant  the  certificate  pro- 
vided for  in  sec.  3  to  any  physician  who  is  not  of  good  moral  char- 
acter, or  who  has  violated  any  of  the  laws  of  the  State,  or  who  hasi 
been  guilty  of  grossly  unprofessional  conduct,  or  conduct  of  a 
character  likely  to  deceive  or  defraud  the  public, '  and  it  may 
after  due  notice  and  hearing  revoke  any  certificate  granted  by  it 
heretofore  for  like  cause  or  for  any  fraud  or  deception  committed 
iu  obtaining  such  certificate,  or  for  any  other  cause  which  in  the 
opinion  of  said  board '  shall  render  the  holder  an  unfit  person 
to  practise  medicine  in  this  State  (ib.,  s.  5,  as  amd.  Act  1901,  c. 
926,  8.  2). 

The  board  shall  serve  a  copy  of  its  decision  or  ruling  upon 
any  person  whose  certificate  has  been  refused  or  revoked.  An3' 
person  aggrieved  by  any  decision  or  ruling  of  the  board  may 
within  ten  days  after  receiving  said  notice  exclusive  of  Sundays 
and  legal  holidays,  take  an  appeal '  to  the  appellate  division  of 
the  Supreme  Court  sitting  at  Providence,  and  shall  file  therein 
his  reasons  of  appeal,  and  serve  a  copy  thereof  on  the  secretary, 
or  person  performing  the  duties  of  secretary  of  said  board ;  ^  and 
said  appellate  division  shall,  as  soon  as  may  be,  hear  and  deter- 
mine said  appeal"  (ib.,  s.  5,  as  amd.  1901,  c.  926,  s.  2). 

the  judgment  of  his  peers  or  the  law  the  Appellate  Division,  de  now,  for 

of  the  land),  nor  with  sec.    1,  art.  trial  as  fully  as  though  it  had  never 

xiv.  of  amendments  to  U.  S.  Canst.  been  heard  before  the  board,   save 

State  Board  of  Health  ».  Roy,  33  R.  that  the  original  charge  or  petition 

I.,  588.  remains  as  the  cause  of  trial,  and  save 

'  A  person  who    presents    to   the  also  that   before  it  can  be  so  tried 

board  a  diploma  issued  to  another  is  before  the  Appellate  Division  it  must 

guilty  of  conduct  likely  to  deceive  have  been  brought  before  the  board, 

and   defraud  the  public,   and   such  State  Board  of   Health  v.   Roy,   23 

conduct  is  grossly  unprofessional.     It  R.  I.,  538. 

is  immaterial  whether  the  conduct  The  act  is  not  unconstitutional^ 
should  under  the  law  follow  the  even  if  the  board  is  a  purely  admin- 
granting  of  the  certificate,  for  every  istrative  body,  because  it  provides 
subsequent  act  of  practice  is  a  con-  for  a  trial  de  novo  in  the  Appellate 
tinuation  of  the  fraud  and  deception.  Division.  State  Board  of  Health  «. 
State  Board  of  Health  v.  Roy,  33  R.  Roy,  33  R.  I.,  538. 
1,538.  4  An  answer  to  the  appeal  is  not 

'  See,  as  to  the  constitutionality  of  required.     State  Board  of  Health  v. 

such  a  provision, n.  1,  p.  379.  Roy,  33  R.  I.,  538. 

'If  the  board  does   not  nnd  the  *The  act  (sec.  5)  does  not  violate 

charges  true,  their  action  in  ordering  s.   1,  art.  x.,  R.   I.  Const.,    vesting 

a  revocation  is  ground  for  appeal,  the  judicial   power   in    the    courts, 

hut  not  of  a  motion  to  quash  their  State  Board  of  Health  v.  Roy,  33  R. 

proceedings.    SUte  Board  of  Health  I.,  538. 

v.  Roy,  33  R.  I.,  638.  The  law  of  tlie  land  does  not  re- 

The  appeal  vacates  the    proceed-  quire  a  jury  trial  in  this  case.     State 

ings before  the  board  as  far  as  results  Board  of  Health  v.  Roy,  33  R.  I.,  538. 
go,  and  brings  the  matter  up  before 
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Offence. — Any  person  who  shall  wilfully  swear  falsely  in 
any  proceeding,  matter,  or  hearing  before  the  board  is  guilty  of 
perjury  (ib,,  s.  5,  as  amd.  Act  1901,  c.  926,  s.  2). 

Exceptions.^ — This  chapter  does  not  discriminate  against 
any  particular  school  or  system  of  medicine,"  nor  prohibit  gratui- 
tous services  in  case  of  emergency,  nor  apply  to  commissioned 
surgeons  of  the  United  States  army,  navy,  or  marine  hospital 
service,  nor  to  legally  qualified  physicians  of  another  State,  called 
to  see  a  particular  case  in  consultation  with  a  registered  physician 
of  this  State,  but  who  do  not  open  an  office  or  appoint  a  place  in 
the  State  where  they  may  meet  patients  or  receive  calls  (ib.,  s.  6, 
as  amd.  c.  926,  Act.  1901,  s.  3).' 

Prosecutions. — Complaints  for  violations  of  the  provisions 
of  this  chapter '  shall  be  made  by  the  secretary  of  said  board, 
and  he  shall  be  exempt  from  giving  surety  for  costs  in  any  com- 


•  The  exceptions  are  matters  of  de- 
fense only,  and  need  not  be  negatived 
in  the  indictment,  nor  proved  not  to 
■exist  by  the  prosecution.  State  v. 
iflanagan,  55  Atl.  E.,  876. 

^  The  words  of  sec.  6  against  dis- 
crimination must  be  taken  in  their 
ordinary  sense  and  meaning.  Among 
medical  men  tliere  are  defined  diiler- 
«nces  regarding  tlie  treatment  of  dis- 
■ease,  wliich  differences  liave  resulted 
in  different  schools  or  systems  of 
medicine.  A  recognition  of  these 
■differences  does  not  broaden  the 
meaning  of  the  words  "practice  of 
"medicine"  to  include  the  practice 
■of  that  which  is  not,  in  the  popular 
sense,  the  practice  of  medicine. 
State  «.  Mylod,  20  R.  I.,  632. 

If  the  practice  of  Christian  Science 
is  the  practice  of  medicine,  Christian 
Science  is  a  school  or  system  of  medi- 
cine, and  is  entitled  to  recognition  by 
the  State  board  of  health  to  the  same 
■extent  as  other  schools  or  systems  of 
medicine.  It  cannot  be  discriminated 
against,  and  its  members  are  entitled 
to  practise  medicine  provided  they 
possess  the  statutory  qualifications. 
State  V.  Mylod,  20  R.  I.,  632. 

The  statute  does  not  confer  arbi- 
trary power  on  the  board.  It  cannot 
determine  whicli  school  is  right.  It 
can  only  determine  whether  the  ap- 
plicant possesses  the  statutory  quali- 
fication to  practise  in  accordance  with 


the  recognized  theories  of  a  particu- 
lar school  or  system.  State  v.  Mylod, 
20  R.  I.,  633. 

It  would  be  absurd  to  hold  that 
under  c.  165,  which  provides  against 
discrimination,  the  requirements  nec- 
essarj'  to  entitle  an  applicant  to  a  cer- 
tificate were  such  tliat  the  members 
of  a  particular  school  or  system  could 
not  comply  with  them,  thus  adopting 
a  cofistruction  which  would  operate 
not  as  a  discrimination  only  but  as  a 
prohibition.  State  b.  Mylori,  20  E. 
I.,  632. 

On  the  other  hand,  to  hold  that  a 
person  who  does  not  know  or  pretend 
to  know  anything  about  disease,  or 
the  method  of  ascertaining  its  pres- 
ence or  nature,  or  about  the  nature, 
preparation,  or  use  of  drugsor  reme- 
dies, and  who  never  administew 
them,  may  obtain  a  certificate  to 
practise  medicine,  is  to  hold  that  tlie 
operation  of  the  statute  is  to  defeat 
the  beneficial  purposes  for  which  it 
was  enacted.  State  v.  Mylod,  30  R. 
I.,  632. 

*  Physicians  and  surgeons  are  ex- 
cepted from  the  restrictions  imposed 
on  other  persons  regarding  the  prac- 
tice of  dentistry  by  Gen.  Laws,  R.  I-i 
c.  155,  and  its  amendments.  State 
■B.  Beck,  21  R.  I.,  288. 

^The  provision  that  the  secretary 
shall  make  complaints  has  no  relation 
to  indictments.     It  is  no  ground  tor 
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plaint  made  as  aforesaid  (ib.,  s.  7,  as  amd.  c.  340,  Laws  1896). "^ 
The  secretary  shall  not  be  permitted  to  vote  on  any  question  iu 
which  he  is  personally  interested  (Gen.  Laws,  c.  96,  s.  5).' 

Offence — Penalty. — Any  person  who,  not  being  then  law- 
fully authorized  to  practise  medicine  within  this  State,  and  so 
registered  according  to  law,  shall  practise  medicine "  or  surgery  ^ 
or  attempt  to  practise  any  of  the  branches "  of  medicine  or  sur- 
gery after  having  received  therefor,  or  with  the  intent  of  receiv- 
ing therefor,  either  directly  or  indirectly,  any  bonus,  gift,  or 
compensation,  or  who  shall  open  an  office  with  intent  to  practise 
medicine,  or  shall  hold  himself  out  to  the  public  as  a  practitioner 
of  medicine,  whether  by  appending  to  his  name  the  title  of  doc- 
tor,* or  any  abbreviation  thereof,  or  M.D.,  or  any  other  title  or 
designation  implying  a  practitioner  of  medicine,  or  in  any  other 
way,  shall  be  deemed  guilty  of  a  misdemeanor"  and  shall  be; 
fined  on  conviction  $50,  and  on  each  and  every  subsequent  con- 
viction $100,  and  imprisoned  thirty  days,  or  either  or  both,  in  the- 
discretion  of  the  court,  and  iu  no  case  where  any  provision  of" 


demurrer  to  an  indictment  that  it 
does  not  show  tliat  the  secretary- 
made  complaint.  State  v.  Flanagan, 
55  Ati:R.,  876(1903). 

'  The  State  board  is  not  both  court 
and  prosecutor.  It  is  axiomatic  that 
one  cannot  judge  his  own  case.  If 
the  secretary  is  personally  interested 
in  a  complaint,  he  cannot  vote  on  it. 
If  he  is  merely  officially  interested  (if 
there  is  any  distinction),  the  fact  that 
he  initiates  the  proceedings  is  no 
reason  for  quashing  them.  State 
Board  of  Health  ».  Roy,  23  R.  I.,  538. 

*  See  n.  3,  p.  465. 

'Practice  of  medicine  as  used  in 
this  act  is  construed  to  relate  to  the 
practice  of  medicine  as  ordinarily  and 
popularly  understood,  and  not  to  the 
practice  of  Christian  Science  (as  testi- 
fied to  in  this  case).  State  v.  Mylod, 
20  R.  I.,  632;  40  Atl.  R.,  753;  41  L. 
R.  A.,  428;  see  People  v.  Gordon,  194 
111.,  569,  supra,  p.  23:J,  n.  1;  p.  240, 
n.  2. 

Ill  States.  Anthony,  20  R.  I.,  644, 
it  was  held  that  a  Christian  Scientist 
was  not  engaged  in  the  practice  of 


■JThe  dentist's  sphere  of  operations 
Is  included  iu  the  larger  one  of  phy- 
sician and  surgeon.    State  i).  Beck,  31 


R.;i.,  288.  See  this  case  for  collec- 
tion of  the  statutes  regulating  den- 
tistry in  various  other  States,  which 
expressly  except  physicians  and  sur- 
geons from  their  operation. 

The  statutory  reference  to  the- 
practice  of  medicine  in  any  of  its 
In-anches  does  not  affect  the  meaning 
of  the  words  practice  of  medicine. 
State  V.  Mylod,  20  R.  I.,  632. 

Mere  words  of  encouragement, 
prayer  for  divine  assistance,  or  the 
teaching  of  Christian  Science  (as  testi- 
fied in  this  case),  does  not  constitute 
the  practice  of  medicine  in  either  of 
its  branches,  in  the  statutory  or  pop- 
ular sense.  State  v.  Mylod,  20  R.  I., 
632. 

In  State  v.  Taft,  20  R.  I.,  645,  if; 
was  held  that  a  metaphysical  healer 
was  not  engaged  in  the  practice  of 
medicine. 

'  The  assumption  of  the  title  "  doc- 
tor "  is  not  unlawful,  and  its  use  is 
immaterial  in  any  case  unless  under 
such  conditions  or  circumstances  or 
in  such  connection  that  it  may  serve 
as  an  announcement  or  Indication  of 
a  readiness  to  engage  in  the  practice 
of  medicine  or  surgery.  State  v. . 
Mylod,  20  R.  I.,  633. 

*It  is  not  necessary  in  an  indict— 
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this  chapter  has  been  violated  shall  the  person  be  entitled  to  re- 
ceive compensation  for  services  rendered  (Gen.  Laws,  e.  165,  s. 
.8,  as  amd.  c.  926,  Act  1901,  s.  3  '). 

■^      ¥'ees. — To  clerk  from  each  registered  physician,  50  cents 
{lib.,  s.  1). 
f,^     To  the  board,  for  each  examination,  $10  (ib.,  s.  3,  as  amd. 
'C.  ^26,  Act  1901). 

South  Caeolina." 

See  Appendix,  p.  700. 

Prohibition. — Fo  person  shall  practise  medicine  or  sur- 
gery in  the  State  unless  he  or  she  is  twenty-one  years  of  age,  and 
either  has  been  heretofore  (February  27th,  1904)  authorized  so 
to  do,  pursuant  to  the  laws  in  force  at  the  time  of  his  or  her 
authorization,  or  is  hereafter  (February  27th,  1904)  authorized 
to  do  so  by  subsequent  subdivisions  of  this  act  (Act  1904,  c. 
292,  s.  1). 

Definition — Exceptions. — Any  person  is  regarded  as  prac- 
tising medicine,  within  the  meaning  of  this  act,  who  shall  treat, 
operate  on,  or  prescribe  for  any  physical  ailment  of  another,  ex- 
cept those  engaged  solely  in  the  practice  of  osteopathy.  But 
nothing  in  this  act  shall  be  construed  to  prohibit  service  in  cases 
of  emergency  or  the  domestic  administration  of  family  remedies 
(*.,  s.  2). 

State  Boaed  of  Medical  Examinees  is  composed  of  eight 

ment  to  use  the  exact  words  of  the  1828,367;  1833,  497;  1869,197;  Gen. 

statute,  nor  to  refer  to  the  particular  Stats.  1873,  p.  237;  1881,  571;  Gen. 

section  on  which  the  indictment  is  Stats.  1882,  s.  919;  1887,830.    They 

based,  if  it  adequately  charges  the  are  discussed  at  length  and  reviewed 

offence    set    forth     in    the    statute.  in  State  ex  rel.  Robbs  v.  Talley,  28  S. 

State  v.  Flanagan,  55  Atl.  R.,  876.  C,  589  (1888).     The  subsequent  stat- 

See  n.  1,  p.  468.  utes  were  1890,  699;  1893,  498;  1896, 

'The  meaning  of  the  former  pro-  68;    1898,   794;  Rev.    Stats.  S.  G, 

vision  (stricken  out  of  sec.  8  by  the  1893,   s.   970;  1900,  421;  1901,  733; 

amendrnent  of  1901)  "to  open  an  office  Cr.    Code,   1902,   s.    300;   Civ.  Code 

for  such  purpose  or  to  announce  to  1902,  s.  1,113,  and  the  present  Act  of 

the  public  in  any  other  way  a  readi-  1904,  c.  293. 

ness  to  practise  medicine  or  surgery  The  history  of  the  method  of  ad- 

in  the  State  "  shall  be  to  engage  in  the  mission  to  practice  from  1817  to  1887 

practice  of  medicine,  is  discussed  in  is  stated  in  detail  in  State  ex  rd. 

State  t).  Mylod,  20  R.  I.,  632.  Robbs  v.  Talley,  38  S.  C,  589. 

"In  1817  tlie  power  of  granting  In  Moore  v.  Napier,  64  S.  C,  564, 

licenses  to  physicians  was  granted  to  the  Supreme  Court  declined  to  con- 

the  Medical  Society  of  South  Caro-  sider  whether  the  Act  of  1901  was 

lina.     See  State  «.  Hey  ward,  3  Rich.  constitutional,  on  the  ground  that  as 

Law  (1832),  389. .  the  petitioner  was  seelsingitsbenepts, 

The  acts  on  the  subject  in  South  he  could  not  deny  its  constitution- 

'Carolina  prior  to  1888  were  1817,  64;  ality. 
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reputable  pliysicians  or  surgeons,  cue  from  each  congressional 
district,  and  one  from  the  State  at  large,  nominated  by  the  State 
Medical  Association  and  appointed  and  commissioned  by  the 
governor ;  but  the  governor  may  reject  any  or  all  members  nom- 
inated, upon  satisfactory  showing  as  to  the  unfitness  of  those 
rejected  (Act  1904,  No.  292,  s.  3). 

State  Board  of  Homceopathic  Medical  Examinees. — 
The  governor  is  required  to  appoint  three  competent  homoeo- 
pathic physicians  from  the  State  at  large,  who  shall  constitute 
this  board,  who  shall  have  the  same  powers  and  modes  of  pro- 
cedure as  the  State  board  (ib.,  s.  3). 

Prohibition. — No  applicant  who  has  failed,  or  who  may 
fail  in  his  examination  by  the  State  board  of  medical  examiners 
shall  be  allowed  to  present  himself  or  herself  before  the  State 
board  of  homoeopathic  examiners  for  examination.  No  graduate 
of  any  medical  college  requiring  less  than  a  four -years'  course  of 
study  will  be  eligible  before  the  last-named  board  (ifc.,  s.  3). 

Meetings  op  the  State  Board  oe  Medical  Examinees 
are  held  at  Columbia,  on  the  second  Tuesday  in  June  each  year, 
and  continue  in  session  until  all  applicants  are  duly  examined, 
and  extra  meetings  may  be  called  by  the  board  when  necessary 
{ib.,  s.  4,  as  amd.  1905,  c.  465).  A  majority  of  the  board  consti- 
tute a  quorum.  The  board  has  power  to  make  all  necessary  by- 
laws and  rules  for  their  government  (ib. ). 

Examination — Certificate. — The  board  is  to  examine  all 
candidates  for  examination,  and  to  pass  on  their  qualification 
and  fitness  to  practise  medicine  in  this  State,  and  to  give  to  each 
successful  applicant  a  certificate  *  to  that  effect, '  on  the  payment 
of  $10  to  the  treasurer  of  the  board  (ib.,  s.  5,  as  amd.  1905,  c.  465). 

Eeuistration  of  Ceetificate. — Such  certificate  of  qualifi- 
cation shall  entitle  the  holder  or  holders  respectively  to  be  regis- 
tered as  a  lawful  practising  physician  by  the  clerk  of  the  court 
of  the  county  in  which  he  or  she  or  they  may  reside,  on  payment 
to  said  clerk  of  25  cents  for  each  registration  (ib.,  s.  5). 

'  See  n.  3,  p.  470.  3,342] ;    no  physician   wlio  has  not 

'A  practising  physician,  living  in  paid  the  tax  can  lieep  on  hand  a  sup- 

the  country,  who,  when  he  prescribes  ply  of  spirituous  liquor  and  sell  it  to 

whiskey  for  his  patients,  furnishes  his  patients,  even  upon  his  own  pre- 

the  liquor  himself,  charging  the  us-  scription.     U.  S.  v.  Smith,  45  Fed. 

ual  price,  is  liable  to  pay  the  spe-  Eep.   115  (U.  S.  D.  C,  W.  D.  S.  C, 

cial  internal  revenue  tax  provided  1891,  Simonton,  J.), 
by  United  States  law  [U.  S.  R.  S., 
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No  physician  will  be  considered  as  a  legally  qualified  prac- 
titioner until  he  shall  have  obtained  said  registry  (i6.). 

Tbmpoeaey  License.  — In  the  interim  between  the  meetings 
of  the  board,  its  president  and  secretary  may  grant  temporary 
license  to  practise  medicine  until  the  next  regular  meeting  of 
the  board  to  such  persons  as  would  under  the  above  sections  be 
eligible  for  examination.  Said  temporary  license  shall  not  en- 
title the  holder  to  registry  with  the  clerk  of  the  court  of  the 
county  in  which  he  resides ;  but  at  the  next  regular  meeting  of 
the  board  the  applicant  must  come  up  for  the  regular  examiaa- 
tion  for  permanent  license  (ib.,  s.  5). 

Attendance  upon  Medical  Lectures. —All  persons  who 
hold  diplomas'  from  any  medical  college  or  schools  of  estab- 
lished reputation,  given  prior  to  the  passage  of  this  act  (Feb- 
ruary 27th,  1904),  and  who  present  certificates  of  their  good 
moral  character,  and  of  their  sobriety,  from  some  reputable 
person  or  persons  known  to  the  board,  and  who  give  evidence  of 
sufficient  preliminary  education  (equivalent  to  the  possession  of 
a  teacher's  first-grade  certificate),  shall  be  eligible  for  exami- 
nation before  the  board  irrespective  of  their  time  of  attendance 
upon  medical  lectures ;  but  no  person  who  shall  graduate  after 
the  passage  of  this  act  (February  27th,  1904)  shall  be  eligible 
to  appear  before  the  board  for  examination  unless  he  or  she  shall 
give  evidence,  in  addition  to  sufficient  preliminary  education, 
that  he  or  she  has  attended  four  full  courses  of  lectures  of  at 
least  twenty-six  weeks  each,  no  two  courses  being  in  the  same 
year,  and  has  received  a  diploma  of  M.D.  therefrom"  (ib.,  s.  6). 
(See  Appendix,  p.  700. ) 

'  Evidence — An  act  of  1845,  346,  a  license  to  practise  medicine  from 

authorized  practitioners  of  medicine,  an  existing  autliority  in  the  State, 

graduates,  and  recipients  of  a  diplo-  and  that  this  was  not  supposed  to  be 

ma    from    any  regularly    organized  difficult  for  those  who  could  sliow 

medical  college  ia  the  United  States  meritorious  claims.    (The  applicant 

to  charge,   sue  for,  and  collect  for  claimed  to  be  a  graduate  of  a  liomoe- 

their  services,  in  the  same  manner  as  opathic  medical  college  in  PenMyl- 

graduates  of  the  Medical  College  of  vania).     Barton  v.   Wilson,  9  Rich. 

South  Carolina,  held  that  a  diploma  Law  (1856),  37.S. 

did  not  prove  itself,  that  it  must  be  In  the  exercise  of  its  discretion  the 

proved  by  evidence  of  the  genuine-  court  will  not  grant  a  mandamus  to 

ness  of  the  seal,  given  by  a  witness  compel  an  act  which  is  contrary  to 

acquainted  with  the  impression.     It  the  intent  of  the  legislature,  though 

was  said,  in  answer  to  the  argument  not  contrary  to  its  express  language, 

of    inconvenience,  that  it  could  not  Moore  v.  Napier,  64  S.  C,  564. 

control  any  established  conservative  *The    amendment   of    1901,   733, 

legal  policy,  and  that  the  inconven-  subd.    7,   which  excepted  from  the 

ience  might  be  avoided  by  procuring  provisions  requiring  an  examination, 
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CUEBicuLUM. — The  curriculum  of  the  State  Board  of  Medi- 
cal Examiners  shall  be  divided  into  two  sections,  the  first  com- 
prising the  junior  or  primary  branches  of  medical  education, 
designated  as  the  junior  curriculum ;  the  second  comprising  the 
senior  and  clinical  portion  of  medical  education,  hereafter  to  be 
designated  as  the  senior  curriculum.  The  junior  curriculum  com- 
prises general  anatomy,  physiology,  and  histology,  materia  med- 
ica  and  medical  botany,  chemistry,  organic  and  inorganic,  and 
medical  physics,  bacteriology,  and  pathology.  The  senior  cur- 
rictdum  comprises  anatomy,  regional  and  surgical,  practical 
hygiene  and  sanitary  science,  State  medicine,  practical  urinalysis, 
urinary  microscopy,  therapeutics  and  toxicology,  surgery,  gen- 
eral and  special,  surgical  procedure,  practical  medicine  and  dis- 
eases of  children,  practical  obstetrics  and  gynaecology,  medical 
jurisprudence  (ik,  s.  6). 

Examinations. — Said  examinations  shall  be  conducted  either 
in  writing  or  orally,  or  both,  at  the  discretion  of  the  board  (ib.). 

All  applicants  before  the  board,  holding  a  diploma  from  a 
four-year  graded  medical  college  of  established  reputation, 
whether  in  or  out  of  the  State,  who  have  piu-sued  a  study  of  four 
separate  courses,  and  have  attained  a  mark  of  not  less  than 
seventy  -  five  per  cent  on  each  individual  branch  of  their  cur- 
riculum, as  evidenced  by  certificate  from  the  dean  of  their  col- 
lege, shall  be  exempted  from  examination  in  the  junior  curricu- 
lum and  shall  be  examined  only  on  those  subjects  contained  in 
the  senior  curriculum  as  heretofore  outlined  {ib.,  s.  8).  Those 
applicants  who  hold  diplomas  issued  by  chartered  medical  col- 
leges, but  whose  term  of  attendance  has  been  less  than  four 
years,  as  above  stated,  must  pass  upon  both  the  junior  and 
senior  curriculum,  as  must  also  those  attending  a  four-years' 
course  who  cannot  produce  a  certificate  showing  that  they  have 
attained  a  mark  of  seventy -five  per  cent  on  all  the  branches  of 
their  college  curriculum  (i6.). 

Licensees  of  Othbk  States.' — The  board  may  without 

regular  graduates  holding  diplomas  institution  of  the  four-year  course, 

issued  by  a  college   of    established  was  graduated  in  three  years.     Moore 

reputation  In  the  State  which  had  a  «.  Napier,  64  S.C,  564  (1903). 

four-year  course  of  instruction,   in-  '  In  1888  (under  law  of  1887,  830) 

tended   to   apply  the    exception  to  the  State  board  of  medical  examiners 

regular  graduates  who  had  taken  the  had  no  jurisdiction  for  examination, 

four-year  course,  and  not  to  a  grad-  over  any  class  of  applicants  except 

uate  who,  having  entered  prior  to  the  those  coming  into  the  State,  and  that 
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examination  indorse,  upon  receipt  of  $5,  the  licenses  issued  by 
other  State  boards  having  an  equal  standard,  provided  such  other 
State  boards  accord  to  the  licenses  of  the  South  Carolina  State 
board  the  same  courtesy.  Said  other  State  board  licenses,  when 
indorsed,  entitle  the  holder  to  registry  in  the  State  and  to  all  the 
rights  and  privileges  thereby  granted  (jb.,  s.  9). 

Standard. — The  standard  required  by  the  State  board  of 
medical  examiners  shall  be  an  average  of  not  less  than  seventy- 
five  per  cent  on  all  the  branches  examined  upon,  and  not  less 
than  sixty  per  cent  on  any  individual  branch  {ib.,  s.  10). 

Register  of  Applicants. — The  board  shall  keep  a  record 
of  all  its  proceedings  and  a  record  or  register  of  all  applicants  for 
license,  with  his  or  her  age,  time  spent  in  study  of  medicine, 
name  and  location  of  all  institutions  granting  such  applicants 
degrees  or  certificates  of  lectures  in  medicine'  or  surgery  {jb., 
s.  11). 

Evidence. — Said  books  and  register  shall  he  prima  fade  evi- 
dence of  all  the  matters  therein  recorded  {ib.). 

Civil  Penalty — Exceptions. — In  no  case  wherein  the  pro- 
visions of  this  act  have  been  violated  shall  any  person  so  violat- 
ing receive  a  compensation  for  services  rendered  {ih.,  s.  14). 

But  all  persons  now  (February  27th,  1904)  practising  in  ac- 
cordance with  the  law  now  of  force,  or  who  may  hereafter  prac- 
tise medicine  or  surgery  as  herein  provided  shall  be  entitled  to 
charge,  sue  for,  and  collect  for  their  services  {ib.,  s.  14). 

Appeal. — On  refusal  of  the  board  to  grant  a  license,  an  ap- 
peal may  be  had  to  the  governor,  who  may  order  a  re-examina- 
tion to  be  held  in  the  presence  of  the  dean  of  the  faculty  of  any 

phrase  applied  only  to  non-residents  applicant  having  attended  at  least 
coming  into  the  State  to  engage  in  two  full  courses  of  instruction  and 
the  practice  of  physic  or  surgery,  re-  having  graduated  as  prescribed  in 
lying  on  a  diploma  obtained  without  the  Act  of  1869 ;  but  a  majority  of 
the  State.  State  ex  rel.  Robbs  v.  Tal-  the  court  decided  that  the  board  had 
ley,  28  S.  C,  589.  As  to  residents  no  such  implied  power,  and  that  there- 
aud  those  living  in  the  State,  the  gen-  fore  a  license  could  not  be  required  in 
eral  authority  to  practise  came  from  such  case,  but  that  the  clerk  could 
the  possession  of  a  diploma  and  reg-  register  the  applicant  without  a 
istry  in  the  clerk's  office ;  and  the  license  {ib.). 
board  (in  the  opinion  of  Simpson,  C.  A  native  of  the  State  who  always 
J. )  by  implication  had  the  power  to  lived  here  except  when  absent,  pur- 
license  the  last  two  classes,  and  it  suing  his  studies  in  another  State,  is 
was  its  duty  to  do  so  upon  the  pro-  not "  a  person  coming  into  the  State, 
duction  of  a  diploma  from  any  school  State  eJi  rel.  Kobbs  v.  Talley,  38  S.  C, 
of  medicine,  either  in  the  United  589. 
States  or  any  foreign  country,  the 
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medical  college  in  the  State  and  a  committee  of  seven  practising 
physicians  (i6.,  s.  15). 

Offence— Penalty— Exception.— It  shall  be  unlawful  for 
any  person  or  persons  to  practise  medicine  in  this  State  who  have 
failed  to  comply  with  the  above  provisions,  and  a,  violation  of 
the  provisions  of  this  act  is  a  misdemeanor ;  for  each  offence, 
on  conviction  by  any  court  of  competent  jurisdiction,  a  flue  not 
less  than  $50  and  not  exceeding  $300,  or  imprisonment  in  county 
jail  not  less  than  thirty  days  and  not  longer  than  ninety  days,  or 
both  fine  and  imprisonment,  at  the  discretion  of  the  court.  One- 
half  of  the  fine  to  go  to  the  informant,  the  other  half  to  the 
State,  provided  that  dentists  and  midwives  and  those  engaged 
solely  in  the  practice  of  osteopathy  shall  not  be  subject  to  the 
provisions  of  this  section  (ib.,  s.  13). 

Physicians  Previously  Eegistbred. — Nothing  contained 
in  this  act  shall  in  any  way  affect-  or  apply  to  physicians  and 
surgeons  who  have  already  registered  in  accordance  with  the 
law  now  of  force  (ib.,  s.  13),  nor  shall  it  apply  to  commissioned 
medical  officers  of  the  United  States  army  or  navy  or  the  United 
States  marine  hospital  service,  nor  shall  it  include  physicians  or 
surgeons  residing  in  other  States  and  called  in  consultation  in 
special  cases  with  physicians  or  surgeons  residing  in  the  State,  nor 
to  physicians,  graduates  of  any  reputable  college  who  have  been 
(February  27th,  1904)  practising  medicine  for  five  years  (ib.). 

Osteopathy. — Nothing  in  this  act  in  any  way  affects  any 
person*  having  a  diploma  from  any  legally  chartered  and  regu- 
larly conducted  school  of  osteopathy.  Nothing  in  the  act  allows 
osteopaths  to  prescribe  medicines  and  practise  surgery,  provided 
said  osteopaths  submit  their  diplomas  or  certificates  of  grad- 
uation from  such  college  to  the  State  Board  of  Medical  Ex- 
aminers, who  shall  grant  a  permit  to  practise  osteopathy  without 
examination  upon  payment  of  a  fee  of  $5  to  said  board 
(ib.,  s.  13).     (See  Appendix,  p.  700.) 

Fees. — To  treasurer  of  board,  for  certificate,  $10 ;  one-half  is 
returned  if  applicant  fails  to  secure  a  certificate  (ib. ,  s.  5,  as  amd. 
1905,  c.  465). 

To  the  board  for  indorsement  of  license  from  another  State 
under  sec.  9,  $5  (ib.,  s.  9). 

To  the  board  for  permit  to  practise  osteopathy,  $5  (ib.,  s.  13). 

To  clerk  of  court,  for  registration,  25  cents  (ib.,  s.  5). 
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South  Dakota. 

Board  op  Medical  Examinees. — This  board  is  created  for 
the  purpose  of  examination,  regulation,  licensing,  and  registration 
of  physicians  and  surgeons ;  it  consists  of  seven  members,  skilled 
and  capable  physicians,  appointed  by  the  governor  (Act  1903, 
c.  176,  ss.  1,  2,  as  amd.  Act  1905,  c.  136).  The  board  consists 
of  not  more  than  four  members  from  the  school  known  as 
regular,  not  more  than  two  from  the  school  known  as  homoeo- 
path, and  not  more  than  one  from  the  school  known  as  eclectic;: 
five  members  constitute  a  quorum  (ib.,  s.  3).  The  board  holds^ 
two  regular  meetings  each  year,  beginning  on  the  second 
Wednesday  of  July  and  the  second  Wednesday  of  January, 
and  such  additional  meetings  at  such  times  and  places  as  the 
board  may  deem  advisable.  The  board  has  power  to  make  rules^ 
and  regulations  for  the  government  of  the  board  and  its  officers 
and  for  the  proper  discharge  of  its  duties  {ib.,  s.  5). 

No  member  of  the  board  shall  belong  to  the  faculty  of  any 
medical  college  or  university,  nor  be  financially  interested  in  the 
manufacture  or  sale  of  drugs  or  the  practice  of  pharmacy  {ib., 
s.  6). 

Eecoed  op  Board. — The  board  is  required  to  keep  a  record 
of  all  of  its  proceedings  and  a  record  or  register  of  all  applicants 
for  a  license,  with  his  or  her  age,  time  spent  in  the  study  of 
medicine,  and  the  location  and  name  of  all  the  institutions  grant- 
ing to  such  applicants  degrees  or  certificates  of  lectures  in  medi- 
cine or  surgery,  and  whether  the  applicant  was  rejected  or 
licensed  under  this  act.  Said  record  or  register  is  prima  fade 
evidence  of  all  matters  therein  recorded  {ib.,  s.  6). 

Qualification. — All  persons  desiring  to  begin  the  practice 
of  medicine  or  surgery  or  obstetrics  in  any  of  their  branches,  on  and 
after  the  taking  effect  of  this  act  (March  5th,  1903),  shall  make 
application  to  said  board  for  a  license  to  practise  medicine,  sur- 
gery, or  obstetrics  in  the  State.  Such  license  shall  be  granted 
to  such  applicants  who  shall  give  satisfactory  proofs  of  being  at 
least  twenty-one  years  of  age  and  of  good  moral  character,  but 
only  on  compliance  with  the  following  conditions:  viz.,  on  pass- 
ing an  examination  before  the  board  in  anatomy,  physiology, 
chemistry,  pathology,  therapeutics,  practice  of  medicine,  sur- 
gery, obstetrics,  gyneology  {sic !),  disease  of  the  eye  and  ear,  bacte- 
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Tiology,  medical  jurisprudence,  and  such  other  branches  as  the 
hoard  may  deem  advisable ;  and,  in  addition,  shall  present  evi- 
•dence  of  having  attended  four  full  courses  of  lectures  of  at  least 
twenty-six  weeks  each,  in  a  legally  organized  and  reputable  med- 
ical college,  recognized  by  the  board,  no  two  courses  being  in  the 
same  year,  and  of  having  received  a  diploma  from  a  legally 
organized  and  reputable  medical  college,  which  shall  be  in  good 
standing,  as  shall  be  determined  by  the  board.  Said  diploma 
must  be  submitted  to  the  board  for  inspection  and  verification ; 
provided  that  the  four  courses  of  lectures  of  six  months  each 
^shall  not  apply  to  applicants  who  graduated  prior  to  1898  (t&., 
;s.  7).    (See  Appendix,  p.  701.) 

Examination  (see  Qualification,  above). — The  examina- 
tions are  required  to  be  conducted  as  follows :  The  applicant  must 
pay  the  secretary  of  the  board  an  examination  fee  of  $20 ;  the 
■examination  shall  be  in  writing,  oral,  or  both,  as  the  board  may 
determine;  the  questions  on  all  subjects,  except  therapeutics  and 
practice  of  medicine,  shall  be  such  as  may  be  answered  alike  by  - 
all  schools  of  medicine ;  the  applicant  shall,  if  possible,  be  exam- 
ined in  therapeutics  and  practice  of  medicine  by  those  members 
■of  the  board  belonging  to  the  same  school  as  the  applicant.  The 
average  percentage  of  at  least  seventy-five  per  cent  of  correct 
answers  shall  be  required  of  every  applicant.  Any  applicant 
who  shall  not  pass  the  said  examination  shall  be  eligible  to  a 
second  examination  at  the  next  regular  meeting  of  the  board  or 
at  such  time  as  the  board  may  designate,  without  an  additional 
•examination  fee  (ib.,  s.  8). 

School  op  Medicine.  — A  license  and  certificate  shall  not  be 
refused  to  any  applicant  because  of  his  adherence  to  any  par- 
ticular school  of  medicine  (ib.,  s.  8). 

All  examination  papers,  with  the  lists  of  questions  answered, 
:shall  be  kept  for  reference  and  inspection,  for  not  less  than  three 
years  (ib.,  s.  9). 

License. — Said  board  shall  grant  a  license  to  practise  medi- 
cine, surgery,  and  obstetrics  in  all  their  branches,  in  the  State, 
to  each  applicant  who  has  satisfactorily  passed  the  said  exami- 
nation and  has  fulfilled  all  other  requirements  of  this  act  (ib.,  s. 
■S).  Said  license  can  only  be  granted  by  the  consent  of  not  less 
Ihan  five  members  of  the  said  board  (ib.). 

License  without  Examination. — The  board  may  in  its  dis- 
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cretion  accept  and  license,  upon  the  payment  of  a  license  fee> 
without  examination  of  the  applicant,  any  License  which  shall 
have  been  issued  to  him  by  the  examining  board  of  the  District  of 
Columbia  or  any  State  or  Territory  of  the  United  States,  pro- 
vided that  the  legal  requirements  of  such  examining  board  shaE 
have  been  at  the  time  of  issuing  such  certificate  or  license  in  no 
degree  or  particular  less  than  South  Dakota,  at  the  time  when 
such  certificate  or  license  shall  be  presented  for  registration  t& 
the  board  created  by  this  act ;  and  provided  that  the  provisions 
of  this  section  shall  be  held  to  apply  only  to  such  of  said  medical 
examining  boards  as  accept  and  register  the  certificate  or  license 
!  granted  by  this  board,  without  examination  by  them,  of  the  per- 
sons holding  such  certificate  or  license  (ib.,  s.  10). 
'  Eefusal.  —The  board  may  refuse  to  grant  a  license  under  this 
act  for  unprofessional,  immoral,  or  dishonorable  conduct  of  the 
applicant.  The  action  of  the  board  in  refusing  shall  be  final 
(ib.,  s.  11).  ' 

Eevocation. — The  board  may  revoke  any  license  of  any 
physician  or  surgeon  heretofore  (March  5th,  1903)  or  hereafter 
granted  or  issued,  upon  complaint  made  to  it  on  oath  by  one 
responsible  person,  if  it  shall  satisfactorily  appear  to  the  board 
either  that  such  physician  or  surgeon  has  been  .guilty  of  unpro- 
fessional, immoral,  or  dishonorable  conduct,  or  that  he  has  been 
convicted  of  a  felony,  or  if  he  publicly  professes  or  claims  t» 
cure  or  treat  disease,  injury,  or  deformity  in  such  a  manner  as 
to  deceive  the  public,  or  gross  professional  incompetency.  But 
such  license  shall  not  be  revoked  except  after  a  hearing  before 
the  board  of  medical  examiners,  at  which  at  least  five  members 
of  said  board  shall  be  present,  and  of  which  hearing  the  person 
holding  the  license  to  be  revoked  shall  have  had  not  less  than 
ten  days'  written  notice  of  the  time  and  place  of  said  hearing, 
and  only  upon  due  proof  of  the  facts  stated  in  the  complaint 
(*.,  s.  12). 

Definition. — "Unprofessional  or  dishonorable  conduct," as 
used  in  sees.  11  and  12,  means  (1)  procuring  or  aiding  or  abet- 
ting a  criminal  abortion;  (2)  employing  cappers  or  steerers;  (3) 
obtaining  any  fee  atx  the  assurance  that  a  manifestly  incurable 
disease  can  be  permanently  cured ;  (4)  wilfully  betraying  a  pro- 
fessional secret ;  (5)  all  advertising  of  medical  business  in  which 
untruthful  or  improbable  statements  are  made,  or  which  are 
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calculated  to  mislead  or  deceive  the  public ;  (6)  all  advertising 
of  any  medicine  or  any  means  whereby  the  monthly  periods  of 
women  can  be  regulated  or  the  menses  re-established  if  sup- 
pressed ;  (7)  conviction  of  any  offence  involving  moral  turpitude ; 
(8)  habitual  intemperance  (ib.,  s.  13). 

Appeal. — Persons  feeling  aggrieved  by  the  action  of  the 
board  in  revoking  their  license  may  appeal  to  the  circuit  court 
of  the  county  in  which  the  person  whose  license  is  revoked  re- 
sides, in  the  same  manner  as  now  (March  5th,  1903)  provided  by 
law  in  cases  of  appeal  from  the  decision  of  a  board  of  county 
commissioners,  and  the  perfection  of  such  appeal  operates  as  a 
stay  to  the  revocation  of  said  license  until  the  final  determina- 
tion thereof  by  a  court ;  provided  that;  at  any  time  during  .the 
pendency  of  such  appeal,  the  board  may  appeal  to  the  court  for 
a  temporary  injunction,  restraining  the  appellant  from  the  prac- 
tice of  medicine,  surgery,  or  obstetrics  until  the  final  determina- 
tion and  judgment  on  such  appeal,  which  injunction  may,  in  the 
discretion  of  the  court,  be  issued  without  the  requirement  of  any 
board  {ib.,  s.  14). 

Recording. — The  recipient  of  a  license  shall  have  it  recorded 
in  the  office  of  the  register  of  deeds  in  the  county  where  he  re- 
sides and  practises  {ib.,  s.  15). 

The  registers  of*  deeds  are  required,  in  January  and  July  in 
each  year,  to  furnish  to  the  secretary  of  the  State  board  of  med- 
ical examiners  a  list  of  all  licenses  so  recorded  {ib. ). 

Itinerant  Physician. — Any  physician  practising  medicine, 
surgery,  or  obstetrics,  or  professing  or  attempting  to  treat,  cure, 
or  heal  diseases,  ailments,  or  injuries,  by  any  medicine,  appli- 
ance, or  method,  who  goes  from  place  to  place,  or  from  house  to 
house,  or  by  circulars,  letters,  or  advertisements  solicits  persons 
to  meet  him  or  her  for  professional  treatment  at  places  other  than 
his  office  at  the  place  of  his  permanent  residence,  is  an  itinerant 
physician,  and  shall,  in  addition  to  the  ordinary  physician's 
license  as  in  this  act  provided,  procure  an  itinerant's  license 
from  the  State  board  of  medical  examiners,  for  which  he  shall 
pay  to  its  secretary  $500  per  annum ;  upon  the  payment  of  which 
the  board  is  required  to  issue  to  the  applicant  a  license  to  prac- 
tise within  the  State  as  an  itinerant  physician  for  one  year  from 
the  date  thereof.  The  board  may,  for  the  same  reasons  as  speci- 
fied in  sections  11,  12,  and  13  (above),  refuse  to  issue  such  itin- 
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erant's  license,  or,  having  issued  it,  may  revoke  it  for  the 
same  reasons  as  specified  in  said  sections  11,  12,  and  13  {ib., 
s.  19). 

Offence — Penalty. — Practising  medicine,  surgery,  or  ob- 
stetrics in  any  of  their  branches,  as  an  itinerant  physician,  as  in 
section  19  (above)  defined,  without  having  procured  such  itiner- 
ant license,  is  a  misdemeanor, '  punishable  by  a  fine  of  from  $500 
to  $800,  or  imprisonment  in  the  county  jail  from  thirty  days  to 
ninety  days,  or  by  both  such  fine  and  imprisonment  (ib.,  s.  20). 

Definition. — When  a  person  shall  append  or  prefix  the  let- 
ters M.  B.  or  M.  D. ,  or  the  title  Dr.  or  Doctor,  or  any  other  sign 
or  appellation  in  a  medical  sense  to  his  or  her  name,  or  shall 
profess  publicly  to  be  a  physician  or  surgeon,  or  who  shall  rec- 
ommend, prescribe,  or  direct  for  the  use  of  any  person  any  drug, 
medicine,  apparatus,  or  other  agency  for  the  cure,  relief,  or  pal- 
liation of  any  ailment  or  disease  of  the  mind  or  body,  or  for  the 
cure  or  relief  of  any  wound,  fracture,  bodily  injury,  or  deform- 
ity, after  having  received  or  with  the  intent  of  receiving  there- 
for, either  directly  or  indirectly,  any  bonus,  gift,  or  compensa- 
tion, he  shall  be  regarded  as  practising  within  the  meaning  of  this 
act  (ib.,  s.  21). 

Exceptions. — The  act  does  not  apply  to  commissioned  sur- 
geons in  the  United  States  army,  navy,  or  marine  hospital  ser- 
vice in  actual  performance  of  their  duties;  nor  to  regularly 
licensed  physicians  or  surgeons,  from  outside  this  State,  in  act- 
ual consultation  with  physicians  of  this  State ;  nor  to  dentists, 
nor  osteopaths  in  the  legitimate  practice  of  their  profession;  nor 
to  Christian  Scientists  as  such,  who  do  not  practise  medicine, 
surgery,  or  obstetrics  by  the  use  of  any  material  remedies  or 
agencies ;  nor  to  resident  physicians  and  surgeons  of  this  State, 
regularly  licensed  and  practising  in  this  State  at  the  time  of  the 
taking  effect  of  this  act  (March  5th,  1903),  provided,  however, 
that  the  license  heretofore  or  hereafter,  granted  to  any  physician 
or  surgeon  may  be  revoked  for  the  same  reason  and  in  the  same 
manner  as  stated  and  provided  in  sections  12  and  13  (above) 
(*.,  s.  22). 

'  It  is  presumed,  in  a  suit  for  com-  S.  D.,  292  (citing  Lacy  v.  Kossuth  Co. 

pensation  for   services,  that  a  phy-  (Iowa),  75  N.  W.  B.,  689;  Thomp- 

sician  has  complied  with  law,  he  need  son  v.  Sayre,   1  Den.  (N.  Y),  ™; 

not  allege  it;  if  he  has  not,  it  is  mat-  Lyford  v.  Martin  (Minn).,  82  K.  W. 

ter  of  defence.    Webster  v.  Lamb,  15  R.,  479. 
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Offence — Penalty. — Presenting  to  the  board  a  false  or 
fraudulent  diploma,  or  one  of  which  the  applicant  is  not  the  right- 
ful owner,  for  the  ijurpose  of  procuring  a  license,  or  filing  or  at- 
tempting to  file  with  the  register  of  deeds  of  any  county  the  license 
of  another,  representing  it  to  be  his  own,  or  falsely  personating  any 
one  to  whom  a  license  has  been  granted,  or  filing  or  attempting  to 
file  with  the  register  of  deeds  of  any  icounty  the  license  of  another, 
with  the  name  of  the  party  to  whom  it  was  granted  or  issued 
erased,  and  his  own  name  inserted  in  its  place,  or  filing  or  attempt- 
ing to  file  with  the  board  any  false  or  forged  affidavits  of  identifi- 
cation, is  a  misdemeanor,  punishable  by  a  fine  of  from  $50  to  $100, 
or  imprisonment  in  the  county  jail  for  not  more  than  thirty  day^, 
or  by  both  fine  and  imprisonment  (i6.,  s.  23). 

Practising  medicine,  surgery,  or  obstetrics  in  any  of  their 
branches  in  this  State,  without  having  obtained  a  license  as  in 
this  act  provided,  and  having  such  license  recorded  in  the  office 
of  the  register  of  deeds  of  the  county  in  which  such  person  resides 
and  practises  is  a  misdemeanor,  punishable  by  a  fine  of  from  $50 
to  $100,  or  by  imprisonment,  in  the  county  jail  for  not  more  than 
"  thirty  days,  or  by  both  such  fine  and  imprisonment,  provided  that 
the  provisions  of  this  section  shall  not  apply  to  the  provisions  of 
sections  19  and  20  (above),  nor  modify  or  change  the  penalties 
prescribed  in  section  20  (ib.,  s.  23,  as  amd.  1905,  c.  136). 

Prosecution. — The  State's  attorney  must  prosecute  all  viola- 
tions of  this  act  in  his  county  (ib:,  s.  24). 

Febs.^To  the  secretary  of  the  board,  from  an  applicant  for 
examination,  before  being  permitted  to  take  the  examination, 
120  {ib.,  s.  8).  No  additional  examination  fee  for  second  exam- 
ination at  the  next  regular  meeting  of  the  board  or  at  such  time 
as  the  board  may  designate  (ib.). 

To  the  secretary  of  the  board,  from  applicants  under  section 
10,  $20  (ib.,  s.  10). 

To  the ,  secretary  of  the  board,  for  itinerant's  license,  $500 
per  annum  (ib.,  s.  19). 

Osteopathy  —  Ceetificatb  —  Eecoeding.  —  Any  person 
holding  a  diploma  from  a  legally  incorporated  and  regularly  con- 
ducted school  of  osteopathy  of  good  repute  as  such,  and  wherein 
the  course  of  study  comprises  a  term  of  twenty  months,  or  four 
terms  of  five  months  each,  in  actual  attendance  at  such  school, 
and  shall  include  instruction  in  anatomy,  physiology,  chemistry, 
31 
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histology,  pathology,  gynsecology,  obstetrics,  and  theory  and 
practice  of  osteopathy,  shall,  on  presentation  of  such  diploma  to 
the  State  board  of  health,  and  satisfying  such  board  that  he  is  the 
legal  holder  thereof,  be  granted  by  such  board  a  certificate  per- 
miting  such  person  to  practise  osteopathy  in  South  Dakota  on 
payment  to  said  board  of  $10 ;  which  certificate  shall  be  recorded 
by  the  register  of  deeds  of  the  county  in  which  the  holder  desires 
to  practise  (Pol.  Code,  Eev.  Code,  S.  D.  1903,  s.  261). 

Osteopathy  —  Limitations.  —  The  certificate  provided  in 
the  foregoing  section  shall  not  authorize  the  holder  to  prescribe 
or  use  drugs  in  his  practice  nor  to  perform  major  or  operative 
surgery  (ib.,  s.  262). 

Osteopathy — Ofeencb — Penalty. — Any  person  who  for 
the  purpose  of  securing  such  certificate  shall  falsely  represent 
himself  or  herself  to  be  the  legal  holder  of  any  such  diploma 
shall  be  guilty  of  a  misdemeanor,  and  shall  be  punishable  by 
a  fine  of  from  $100  to  $500  (ib.,  s.  263). 

Osteopathy  —  Eetocation.  —  Any  certificate  may  be  re- 
voked by  the  State  board  of  health  on  satisfactory  proof  of 
fraudulent  representations  in  procuring  the  same,  or  for  any  vio-  ' 
lations  of  the  provisions  of  the  certificate,  or  for  any  gross  im- 
morality by  the  holder  thereof  (ib.,  s.  264). 

Osteopathy — Not  the  Peaotice  of  Medicine.— The  sys- 
tem, method,  or  science  of  treating  diseases  of  the  human  body 
commonly  known  as  osteopathy  is  not  the  practice  of  medicine 
within  the  meaning  of  art.  7  of  this  chapter  (i&.,  s.  265).' 

Osteopathy  —  Offence  —  Penalty.  —  To  practise  or  at- 
tempt to  practise  osteopathy  in  treating  diseases,  or  any  ailment 
of  the  human  body  without  having  complied  with  the  provisions 
of  this  act  is  a  misdemeanor  punishable  with  a  fine  of  from  $100 
to  $500  or  with  imprisoirment  (ib.,  s.  266,  as  amd.  1905,  c.  143). 
(See  Appendix,  p.  700.) 

Any  person  practising  osteopathy  who  violates  the  provisions 
of  sec.  262  is  guilty  of  a  misdemeanor  and  punishable  with  a  fine 
of  from  $100  to  $500,  and  in  addition  to  such  fine  (sMl)  have 
his  or  her  certificate  as  provided  for  herein  revoked  (ib.,  s.  267). 

Osteopathy— Fees. —To  State  board  of  health,  for  certificate 

$10 ;  to  register  of  deeds  for  recording  certificate  $1  («6.  s.  261). 

>  The  Act  of  1903,  c.  176,  seems  to      acts  in  conflict  with  its  provisions, 
have  superseded  art.  7  of  this  chap-      (s.  35). 
ter  by  repealing  all  acts  and  parts  of 
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Qualification.  — No  person  shall  practise  medicine  in  any 
of  its  departments  unless  and  until  he  shall  have  obtained  a  cer- 
tificate of  license  from  the  State  board  of  medical  examiners  and 
shall  hare  it  recorded  in  the  county  clerk's  office  in  the  county 
or  counties  in  which  he  proposes  to  practise ;  provided  that  this 
act  shall  not  apply  to  any  person  or  persons  who  at  the  time  of 
its  passage  are  duly  and  regularly  licensed  by  law  to  practise 
medicine  in  any  of  its  branches  in  the  State  (Act  1901,  c.  78,  s.  1). 
(See  Appendix,  p.  701. ) 

BoAED  OP  Medical  Examinees. — The  governor  appoints 
six  graduate  physicians  of  not  less  than,  six  years'  experience  in 
the  practice  of  medicine  or  surgery,  one  or  both,  tw6  residing  in 
each  grand  division  of  the  State,  as  a  State  board  of  medical 
examiners;  the  three  schools,  allopathic,  homoeopathic,  and  ec- 
lectic, must  be  represented  on  the  board,  four  from  the  regular 
school  of  medicine,  one  from  the  eclectic,  and  one  from  the 
homoeopathic  school  of  medicine  (ib.,  s.  2).  It  is  the  duty  of  the 
board  to  examine  into  the  qualifications  of  all  applicants  for 
certificates  of  license  to  practise  medicine  or  surgery  (ib.,  s.  2). 

The  board^  is  empowered  to  adopt  such  by-laws  as  may  be 
necessary  and  proper  for  the  efficient  operations  of  the  board. 

Three  members  constitute  a  quorum  and  a  majority  of  those 
present  are  necessary  to  reject  an  application,  but  such  rejection 
shall  not  bar  a  re-examination  after  the  lapse  of  six  months 
(*.,  s.  4). 

Meetings  of  the  Boaed. — The  regular  meeting  of  the 
board  shall  be  held  once  in  each  year  in  H'ashville,  so  long  as 
the  period  of  temporary  licenses  shall  coUtinue,  ^  and  thereafter 
semi-annually  in  Nashville,  but  the  president  of  the  board  may 
call  special  meetings  (ib.,  s.  5). 

Application — Examination. — Persons  desiring  to  obtain  a 
certificate  of  license  to  practise  medicine  or  surgery  shall  make 
application  therefor  in  writing  to  the  State  board  of  medical 
examiners,  accompanied  by  the  examination  fees  and  satisfactory 
proof  that  the  applicant  is  of  good  moral  character.     When 

'  Act  1903,  c.  78,  struck  out  from      tiflcate  of  temporary  license  should 
sec.  9  of  c.  78,  Acts  1901,  the  proviso      issue, 
tnat  after  January  1st,  1903,  no  cer- 
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these  preliminary  requirements  are  satisfied,  the  applicant  shall 
present  himself  before  the  board  for  examination  in  anatomy, 
physiology,  chemistry,  pathology,  surgery,  obstetrics,  materia 
medica,  and  practice.  The  member  representing  each  separate 
school  of  medicine  shall  have  the  right  to  examine  all  applicants 
of  that  school  in  the  branches  peculiar  to  the  teaching  of  that 
school,  and  the  board  shall  accept  the  grade  placed  by  such 
member  or  members  upon  such  special  branches  (ib.,  s.  6),  pro- 
vided ihat  graduates  of  any  reputable  medical  college  in  the 
State  shall  until  June  1st,  1902,  be  granted  a  certificate  of  license 
by  the  board  without  reference  to  the  number  or  length  of  terms 
attended,  and  without  the  examination  above  prescribed,  but  this 
proviso  shall  cease  and  determine  after  June  1st,  1902  (ib.,  s.  6). 

Examinations. — Two  members  of  the  board  in  each  grand 
division  of  the  State  shall,  at  such  time  or  times  as  the  board 
may  direct,  meet  at  some  convenient  point  in  their  respective 
divisions  for  the  purpose  of  examining  applicants  for  permanent 
licenses  (ib.,  s.  7) ;  such  meetings  shall  be  held  at  stated  periods, 
and  the  questions  to  be  propounded  upon  such  examinations 
shall  have  been  determined  upon  in  advance  by  the  board  and 
shall  be  identical  in  each  division ;  and  such  examinations  shall 
be  held  on  the  same  day  in  each  division  and  under  uniform 
rules  and  regulations  to  be  adopted  by  the  board.  The  exami- 
nation papers  shall  be  sealed  up  and  carried  to  Nashville  to  the 
annual  meeting  of  the  board,  at  which  time  they  shall  be  ex- 
amined, graded,  and  passed  upon  by  the  board  in  annual  session, 
and  the  results  declared  and  certificates  issued  to  those  entitled 
to  receive  them.  The  board  may,  at  the  option  of  the  members, 
supplement  such  written  examination  by  an  oral  examination, 
and  the  recorded  value  of  such  oral  examination  may  be  given 
such  importance  as  each  member  of  the  board  sees  fit  (ib.,  s.  7). 

Ceetificate.— If  the  applicant  for  examination  shall  there- 
upon be  found  worthy  and  competent  by  the  board,  it  shall  issue 
to  him  a  certificate  of  permanent  license,  in  accordance  with  the 
facts  in  each  case,  to  practise  medicine  or  surgery  in  the  State 
{ib.,  s.  8). 

Temporary  License. — To  prevent  delay  and  inconvenience 
the  two  members  of  the  board  of  any  grand  division  may  grant 
a  temporary  license  to  any  applicant  who  is  permanently  located 
as  a  resident  of  some  designated  place  in  that  division  of  the 
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State,  upon  satisfactory  evidence  to  them  that  such  applicant 
possesses  the  qualifications  herein  above  required,  and  upon  ex- 
amination by  them  of  such  applicant  in  the  subjects  named  in 
sec.  6  of  this  act,  and  make  report  to  the  next  regular  meeting  of 
the  board,  which  shall  be  in  force  till  the  next  regular  meeting 
of  the  board.  Such  temporary  license  shall  in  no  case  be  granted 
within  six  months  after  the  applicant  has  been  refused  a  certificate 
of  license  by  the  board/  (ib.,  s.  9,  as  amd.  Act  1903,  c.  78). 

Becorb  of  the  Board. — The  board  is  required  to  keep 
a  record  of  their  proceedings,  open  for  inspection,  and  shall  re- 
cord the  name  of  each  applicant,  the  time  of  granting  a  certifi- 
cate of  license,  the  names  of  the  members  of  the  board  present ; 
and  where  a  certificate  of  license  is  denied  by  the  board  to  any 
applicant  under  authority  of  this  act,  the  fact  and  ground  of 
such  denial  shall  be  entered  on  the  minutes  of  the  board  and 
shall  be  communicated  in  writing  to  such  applicant  (ib.,  s.  10). 

Eecording  of  Certificate. — Any  person  receiving  a  cer- 
tificate of  license,  permanent  or  temporary,  must  forthwith  have 
it  recorded  in  the  of&ce  of  the  county  court  clerk  where  he  pro- 
poses to  practise,  and  the  date  of  record  must  be  indorsed  there- 
on. Such  license  when  so  recorded  shall  not  be  collaterally 
questioned  in  any  legal  proceeding.  Until  such  license  is  re- 
corded the  holder  shall  not  exercise  any  of  the  rights  and  privi- 
leges therein  conferred,  and  in  case  it  is  not  recorded  within 
three  months  from  the  date  of  its  issuance  it  shall  become  in- 
valid. A  registered  physician  removing  his  residence  from  one 
county  to  another  county  in  order  to  practise  medicine  shall 
record  his  certificate  in  like  manner  in  the  county  to  which  he 
removes.  Practitioners  may  go  from  one  county  to  another  on 
professional  business,  without  being  required  to  register,  if  they 
have  registered  in  the  county  in  which  they  reside  (ib.,  s.  12). 

County  Clerk's  Eeg-ister. — The  county  clerk  shall  keep  a 
complete  list  of  certificates  recorded  by  him,  with  date  of  each 
and  date  of  record,  and  the  name  of  the  medical  college  which 
conferred  the  diploma  on  which  the  certificate  is  based  and  the 
date  when  conferred,  and  shall  report  every  six  months,  begin- 
ning with  the  first  Monday  of  July,  1901,  to  the  secretary  of 
the  board  of  medical  examiners,  all  such  registrations  in  his 
oface,  with  a  list  of  deaths  and  removals  from  his  county.  The 
I  See  n.  1,  p.  483. 
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register  of  the  county  clerk  shall  be  open  for  inspection  during 
business  hours  (ib.,  s.  13). 

Ebvocation.  — The  board  has  the  right  and  power  to  revoke 
any  license  upon  t?he  ground  that  it  was  procured  by  fraud,  or 
that  the  license  (sic .')  has  been  guilty  of  unprofessional  or  dis- 
honorable conduct  {ib.,  s.  15). 

Definition. — Unprofessional  or  dishonorable  conduct  as  used 
in  sec.  15  mean  (1)  by  procuring  or  aiding  or  abetting  in  pro- 
curing a  criminal  abortion;  (2)  the  obtaining  of  any  fees  on 
the  assurance  that  a  manifestly  incurable  disease  can  be  perma- 
nently cured ;  (3)  the  wilfully  betraying  of  a  professional  secret; 
(4)  all  advertising  or  (sic .')  medical  business  in  which  untruthful 
and  improbable  statements  are  made;  (5)  all  advertising  of 
medicine  or  means  whereby  the  monthly  periods  of  women  can 
be  regulated  or  menses  reestablished  if  suppressed ;  (6)  convic- 
tion of  any  offence  involving  moral  turpitude;  (7)  habitual  in- 
temperance or  excessive  use  of  narcotic  (sic!)  (ib.,  s.  16). 

Itinerant  Physician  or  Vender — Exoeptions.— It  is  un- 
lawful for  any  stationed  or  itinerant  physician  or  person,  vender 
of  any  drug,  nostrum,  ointment,  or  application  of  any  kind  in- 
tended for  the  treatment  of  diseases  or  injury  to  sell  or  apply 
the  same,  or  by  writing,  printing,  or  other  methods  to  profess 
to  cure  or  treat  diseases  or  deformity  by  any  drug,  nostrum, 
manipulation,  or  other  expedient  in  the  State. 

A  violation  of  the  provisions  of  this  section  is  a  misdemeanor 
punishable  with  a  fine  of  from  $100  to  $400  (*.,  s.  17). 

Offence — Penalty. '  — Any  person  who  shall  not  at  the 
time  of  the  passage  of  the  act  (April  22d,  1901)  be  duly  and 
regularly  licensed  by  law  to  practise  medicine  or  surgery  in  the 
State,  and  who  shall,  notwithstanding,  practise  medicine  or  sur- 
gery in  the  State  without  having  first  complied  with  the  provi- 
sions of  this  act,  shall  for  each  and  every  instance  of  such  practice 
be  guilty  of  a  misdemeanor  and  punishable  with  a  fine  of  from 
$10  to  $25  (ib.,  s.  18). 

To  file  or  attempt  to  file  as  his  own  the  diploma  or  license 

'  Under  Act  1889,  c.  178  (a  prede-  A  contract  made  in  •violation  of  the 

cesser  of  the  present  act),  one  who  statute  cannot  he  enforced  (ib.)- 

had  not  complied  with  its  provisions  For  a  case  under  c.  78,  Acts  1901 

was  not  entitled  to  recover  compen-  (a  predecessor  of  the  present  law), 

sation  for  her  services  as  a  physician,  which,   however,   turned   upon  the 

Haworth  v.  Montgomery,  91  Tenn.  (7  facts,  see  Payne  v.  State,  79  S.  W. 

Pickle),  16  (1891).  R.,  1025  (1904). 
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of  another  or  a  forged  affidavit  of  identification  is  a  felony  pun- 
ishable the  same  as  forgery  (ib.,  s.  18). 

■  All  fines  for  offences  under  this  act  are  paid  to  the  board  to 
constitute  a  part  of  its  funds  {ib.,  s.  18). 

Definition — Exceptions. — Any  person  is  regarded  as  prac- 
tising medicine  within  the  meaning  of  the  act  who  shall  treat,  or 
profess  to  treat,  operate  on,  or  prescribe  for  any  physical  ail- 
ment or  any  physical  injury  to  or  deformity  of  another.  Noth- 
ing in  this  section  applies  to  the  administration  of  domestic  or 
family  remedies  in  cases  of  emergency,  or  to  the  laws  regulating 
the  practice  of  dentistry,  nor  to  surgeons  of  the  United  States 
army,  navy,  or  marine  hospital  service,  or  to  any  registered 
physician  or  surgeon  of  other  States  when  called  in  consultation 
by  a  registered  physician  of  this  State,  or  to  midwives  or  to  vete- 
rinary surgeons,  or  to  osteopathists  not  giving  or  using  medicine 
in  their  practice,  or  to  opticians,  or  to  Christian  Scientists  (ib., 
s.  19).    (Osteopathy. — See  Appendix,  p.  701.) 

Peosectjtions. — The  grand  jury  of  each  county  has  inquisi- 
torial power  over  all  offences  against  or  violations  of  this  act, 
and  the  circuit  and  criminal  judges  shall  give  the  same  in  their 
charges  to  the  grand  juries  (ib.,  s.  21). 

The  board  shall  designate  one  of  its  members  in  each  grand 
division  of  the  State,  whose  duty  it  shall  be  to  report  any  viola- 
tions of  this  act  to  the  proper  authorities  (ib. ,  s.  21). 

Offence — Penalty. — It  is  a  misdemeanor  and  shall  dis- 
qualify from  office  for  [the]  board  of  njedical  examiners  to  issue 
a  certificate  of  license  to  any  person  only  as  prescribed  or  set 
forth  in  this  act.  If  the  board  should  be  disqualified  from  of- 
fice the  governor  shall  appoint  a  new  board  (ib.,  s.  22). 

Fees. — To  the  county  court  clerk,  for  recording  certificate,  50 
cents ;  for  recording  the  certificate  of  license  of  a  physician  remov- 
ing from  another  county,  the  usual  fee  for  so  doing  (ib.,  s.  12). 

The  board  of  examiners  is  empowered  to  demand  for  issuing 
a  certificate  of  permanent  license,  $5 ;  for  the  issuance  of  a  cer- 
tificate of  temporary  license,  $1  (ib.). 

The  board  of  examiners  is  empowered  to  demand  for  examina- 
tion for  a  certificate  of  permanent  license,  $10  (*.,  s.  11);  for 
a  certificate  of  temporary  license,  $5  (ib.). 

Osteopathy. — Any  person  having  a  diploma  regularly  is- 
sued by  the  American  School  of  Osteopathy  at  Kirksville,  Mis- 


488  SYNOPSIS  OP  LAWS— BOSTON. 

souri,  or  any  other  legally  chartered  and  regularly  conducted 
school  of  osteopathy,  who  shall  have  been  in  personal  attendance 
as  a  student  in  such  school  for  at  least  four  terms  of  not  less  than 
five  naonths  each,  before  graduation,  shall  .be  authorized  to  treat 
diseases  of  the  human  body  according  to  such  system,  after  hav- 
ing filed  such  diploma  for  record  with  the  clerk  of  the  county 
court  of  the  county  in  which  such  person  resides,  and  having 
filed  with  such  clerk  an  affidavit  that  the  diploma  is  genuine,  and 
that  he  or  she  is  the  person  to  whom  the  same  was  issued,  and 
that  all  the  provisions  of  this  act  were  complied  with  before  the 
issuance  of  such  diploma,  whereupon  the  clerk  shall  record  such 
diploma  and  indorse  on  the  diploma  the  date  of  filing  the  same,  for 
which  he  shall  receive  from  the  person  $1  (Act  1899,  c.  394,  s.  1). 
(See  Appendix,  p.  701. ) 

Osteopathy — Offence — Penalty. — Any  person  who  shall 
practise  or  pretend  or  attempt  to  practise  or  use  the  system, 
method,  or  science  of  osteopathy  in  treating  the  diseases  of  the 
human  body  without  having  complied  with  this  act,  shall  be 
deemed  guilty  of  a  misdemeanor  and  fined  not  exceeding  $100 
for  each  offence  (ib.,  s.  2).     (See  Appendix,  p.  701.) 

Osteopathy — Exception.  — Nothing  in  this  act  shall  be  con- 
strued as  prohibiting  any  legally  authorized  practitioner  of  med- 
icine and  surgery  of  this  State  from  curing  and  relieving  disease 
with  or  without  drugs  or  by  any  manipulation  by  which  any  disease 
may  be  cured  or  alleviated  (i6. ).     (See  Appendix,  p.  701- ) 

Texas.  ' 

Constitutional  Provision. — The  legislature  may  pass  laws 
prescribing  the  qualifications  of  practitioners  of  medicine,^  .  .  • 

'  The  laws  regulating  the  practice  of  with  respect  to  the  persons  qualified 

dentistry  and  pharmacy  cannot  deter-  to  practiseand  the  effect  of  removing 

mine  the  construction  of  the  medical  from  one  county  to  another  to  prac- 

statute;  they  are  not  parts  of  the  tise). 

same  act  (so  held  before  the  passage  '  Under  the  police  power  the  legis- 

of  the   Act  of    1901).     Peterson    v.  lature  is  the  proper  judge  as  to  wliat 

Seagraves,  94  Tex.,  390  (1901).  regulations  are  demanded  in  dealing 

An  analysis  of  the  law  of  May  16th,  with  the  property  and  restraining  the 

1873  (which  is  stated  to  have  been  actions    of    individuals.    Logan  «. 

most  crudely  and  inartificially  drawn),  State,  5  Tex.  Civ.  App.,  306.     ^ 

will  be  found  in  State  ».  Goldman,  Without  the  express  constitutional 

44  Tex.,  104  (1875).  authority  the  legislature  could  have 

An  analysis  of  the  law  as  if  existed  passed  laws  regulating  admission  to 

in  1879  will  be  found  in  Hilliard  v.  practise  medicine.     Logan  «.  State, 

State,  7  Tex.  App.,  69  (particularly  5  Tex.  App.,  306. 
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but  no  preference  shall  ever  be  given  by  law  to  any  schools  of 
medicine  (Const.  1876,  art.  xvi.,  s.  31  in  part).' 

BoAEDS  OF  Examiners." — There  are  three  boards  of  medical 
examiners:  The  board  of  medical  examiners  for  the  State  of 
Texas,  the  board  of  eclectic  medical  examiners  for  the  State  of 
Texas,  and  the  board  of  homoeopathic  medical  examiners  for  the 
State  of  Texas ;  said  boards  consist  of  nine  members  each.  No 
member  shall  be  a  professor  or  teacher  of  a  medical  school  (Act 
1901,  ch.  12,  s.  2) .  Each  board  is  to  consist  of  men  learned  in  med- 
icine and  surgery  now  (1901)  in  active  practice  who  shall  have 
practised  medicine  not  less  than  five  years  prior  to  their  appoint- 
ment, having  complied  with  the  laws  relating  to  the  practice  of 
medicine  already  in  force  in  the  State  of  Texas.     They  are  ap- 


'  The  medical  law  as  embodied  in 
title  73,  arts.  3,625-3,638  of  the  Re- 
Tised  Statutes,  as  they  existed  in 
1894  (now  superseded),  was  consti- 
tutional. Kenedy  v.  Schultz,  6  Tex. 
Civ.  App.,  461.  Appendix,  p.  704. 

The  law  (a  predecessor  of  the  pres- 
ent law)  was  passed  for  the  protection 
of  the  public  against  charlatans  and 
quacks.  Ke'nedy  ■».  Schultz,  6  Tex. 
Civ.  App.,  461. 

The  law  was  passed  for  the  public 
good,  both  in  protecting  it  from  acts 
of  empiricism,  and  at  the  same  time 
shielding  a  noble  profession  from 
unworthy  and  unskilful  members. 
Kenedy  «.  Schultz,  6  Tex.  Civ.  App., 
461. 

The  local  option  law  of  Texas,  title 
69  Rev.  St.,  1895,  ss.  3,384,  3,385, 
Penal  Code  1895,  arts.  403,  405,  which 
permits  a  physician  to  prescribe  alco- 
holic stimulants  as  medicine  in  case 
of  actual  sickness,  provided  that  a 
physician  wlio  does  not  follow  the 
profession  of  medicine  as  his  prin- 
cipal and  usual  calling  shall  not  be 
authorized  to  give  such  prescription, 
is  unconstitutional.  The  legislature 
may  classify  physicians,  but  reason- 
ably, and  upon  sound  public  policy, 
and  for  a  reason  which  would  attach 
to  the  party  excluded  either  moral 
turpitude  or  incompetency;  but  the 
legislature  cannot  arbitrarily  deprive 
a  citizen  of  his  right  to  pursue  his 
chosen  profession  solely  because  he 
is  engaged  in  some  other  lawful  busi- 
ness which  in  no  wise  attaches  to  him 
unfitness  to  practise  his  profession,  or 


moral  turpitude.  Busch  v.  Webb, 
132  Fed.  R.,  655  (U.  S.  C.  C,  E.  D. 
Tex.). 

On  the  history  of  legislation  in 
Texas  regulating  the  practice  of 
medicine,  see  Logan  v.  State,  5  Tex. 
Civ.  App.,  306. 

On  the  constitutionality  and  date 
of  operation  of  the  Act  of  1876,  Au- 
gust 21st  (now  superseded),  see  Lo- 
gan V.  State,  5  Tex.  Civ.  App.,  306. 

sThe  Revised  Statutes  1897,  s.  8,778 
(now  repealed  and  superseded  by  Act 
1901),  provided  for  boards  of  medical, 
examiners  composed  of  physicians 
graduates  of  some  medical  college 
recognized  by  the  American  Medical 
Association  (which  was  composed  ex- 
clusively of  graduates  of  the  school 
of  allopathy,  and  did  not  recognize 
any  other  school  of  medicine),  held 
that  the  constitutional  prohibition 
only  restricted  the  legislature  in  pre- 
scribing the  qualifications  of  prac- 
titioners and  the  punishment  for  mal- 
practice, and  not  in  prescribing  the 
qualifications  of  members  of  the 
board.  Dowdell  v.  McBride,  92 
Tex.,  239. 

The  case  of  Dowdell  ».  O'Brien  is 
reported  below  in  18  Tex.  Civ.  App., 
645. 

The  court  does  not  take  pdicial 
notice  that  the  American  Medical  As- 
sociation is  composed  entirely  of  ad- 
herents to  the  allopathic  school  of 
medicine.  Kenedy  ®.  Schultz,  6 
Tex.  Civ.  App.,  461. 

See  n.  5,  p.  494. 
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pointed  by  the  governor '  from  a  list  of  names  furnished  him  and 
recommended  by  the  Texas  State  Medical  Association,  the  Eclectic 
Medical  Society  of  the  State  of  Texas,  and  the  Homoeopathic 
Medical  Society  of  the  State  of  Texas,  But  the  governor  may, 
in  case  he  consider  any  of  the  persons  so  recommended  unsviit- 
able,  decline  to  appoint  any  such  person  or  persons,  and  the 
society  shall  then  make  other  recommendations.  No  one  shall 
be  eligible  to  appointment  or  service  who  is  addicted  to  intoxi- 
cation or  the  habitual  use  of  morphine,  cocaine,  or  other  such 
drugs  (i&.,  s.  3).  (See  Appendix,  p.  704.) 

Six  members  constitute  a  quorum  (ib.  s.  4). 

The  boards  are  required  to  meet  regularly  at  least  twice  a 
year  at  such  times  and  places  as  the  boards  may  from  time  to  time 
determine ;  due  notice  of  said  meetings  shall  be  given  by  publi- 
cation in  such  papers  as  may  be  selected  by  the  boards  (ib.,  s.  4). 

The  boards  may  respectively  prescribe  rules,  regulations,  and 
by-laws  for  their  own  proceedings  and  government,  and  for  the 
examination  by  their  members  of  applicants  for  the  practice  of 
medicine,  surgery,  and  midwifery  (ib.,  s.  4). 

Examination.- — The  board  is  required  at  any  of  its  meet- 
ings to  examine  all  persons  making  application  who  shall  desire 
to  commence  the  practice  of  medicine,  surgery,  midwifery  in 
this  State,  and  who  shall  not,  by  the  provisions  of  this  act,  be 
exempt  from  such  examination;  and  when  an  applicant  shall 
have  passed  a  satisfactory  examination,  a  certificate ''  signed  by 
all  the  members  of  the  board  shall  be  issued  to  said  applicant, 
entitling  him  or  her  to  practise  medicine,  surgery,  obstetrics  in 
the  State  of  Texas,  and  shall  have  aflixed  to  it  the  seal  of  the 
State  of  Texas  (ib.,  s.  5)." 

'  Under  the  Act  of  August  21st,  ]  876  thereof  authority  to  issue  a  certificate, 

{now    superseded),     district    judges  which,  when  recorded,  should  entitle 

were  properly  empowered  to  appoint  the  recipient   to  practise  medicine, 

boards  of  medical  examiners.     Logan  and  to  each  member  of  tie  board 

-».  State,  5  Tex.  App. ,  306.  authority  to  give  a  temporary  cer- 

As  to  the  time  when  the  act  of  Au-  tiflcate    entitling   the    applicant  t» 

gust  21st,  1876,  went  into  effect,  see  practise  ■umto'Z  the  next  meeting  of  the 

Logan  «.  State,  5  Tex.  App..  306.  board.     Peterson   «.    Seagraves,  94 

« Under  art.  3,786,  Sayles.Tex.  Civ.  Tex.,  390.                                  „  ... 

Stats.,  1897  (now  superseded),  only  3  The  law  (as  it  existed  in  1899)  dm 

one  temporary  license  could  be  issued.  not  pre.scribe  the  form  of  certiflcatej 

Peterson  v.  Seagraves,  94  Tex.,  390  the  indorsement  by  a  Texas  medical 

(1901).  board  of  a  certificate  issued  in  another 

Title  82  of  the  Revised  Statues,  State  was  a  sufficient  certificate  under 

1897,  gave  the  board  or  tvfo  members  the  law.    Price  v.  State  40  Tex.  W, 
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In  case  any  applicant  shall  fail  to  pass  a  satisfactory  exami- 
nation lie  or  she  shall  not  be  permitted  to  stand  any  further  exam- 
ination vithin  one  year  thereafter,  and  in  no  event  shall  an  ap- 
plicant who  stands  rejected  by  one  of  said  boards  be  examined 
or  licensed  by  either  of  the  other  boards. 

If  an  applicant  desires  to  practise  a  system  not  represented 
by  any  of  the  boards,  he  or  she  may  elect  for  himself  or  herself 
the  board  before  which  he  or  she  will  appear  for  examination ; 
no  applicant  shall  be  rejected  because  of  his  or  her  adherence  to 
any  particular  school  of  medicine  or  system  of  practice,  nor  on 
account  of  his  or  her  views  as  to  the  method  of  treatment  and 
cure  of  disease.  When  in  the  opinion  of  the  presidents  of  the 
boards  any  applicant  has  been  unavoidably  prevented  fronl  ap- 
pearing before  the  board  at  their  regular  meeting,  said  president 
shall  upon  notification  appoint  a  committee  of,  three  members 
to  examine  such  applicant,  and  if  the  examination  be  satisfac- 
tory notify  he  (sic !)  secretary,  who  shall  issue  to  him  or  her.  a 
temporary  certificate,  which  shall  have  the  same  force  and  effect 
as  though  granted  by  the  full  board,  until  the  applicant  shall 
have  the  opportunity  to  appear  before  the  board  at  its  next  reg- 
ular meeting,  when  said  temporary  certificate  shall  become  void. 

No  appHcant  shall  be  admitted  to  examination  who  cannot 
Submit  satisfactory  evidence  that  he  or  she  is  more  than  twenty- 
one  years  of  age  and  is  of  good  moral  character.  Applications 
for  license  must  be  made  in  writing  and  presented  to  the  presi- 
dent or  secretary  of  the  board  before  which  the  applicant  desire^ 
to  appear  and  must  be  accompanied  by  a  fee  of  $15,  but  when 
an  applicant  desires  to  practise  midwifery  alone  the  fee  shall  be 
$5  (ib.,  s.  6). 

Eecoed  of  Boards. — The  boards  of  examiners  shall  keep  a 
record  of  their  proceedings,  showing  name,  age,  place,  and  dura- 
tion of  residence  of  each  applicant,  the  time  spent  in  medical 
study  in  or  out  of  medical  schools,  which  have  granted  said  ap- 
plicant any  degree  or  certificate  of  attendance  upon  lectures  in 
medicine ;  said  register  shall  show  also  whether  said  applicant 
was  rejected  or  licensed  and  shall  be  prima  facie  evidence  of  all 
matters  contained  therein  (ib.,  s.  7). 

App.,  438  (1899).     The  law  did  not  two  (then  required  by  law)  indorse 

require  every  member  of  the  board  to  his  certificate,  he  could  not  be  pun 

conduct  the  examination ;  if  one  mem-  islied  for  practising  under  such  a  car 

ber  examined  the  applicant  and  the  tificate  {ib.). 
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Qualification — Midwifery." — After  the  passage  of  this 
amendment  (passed  February  22d,  1901,  to  take  effect "  ninety 
days  after  adjournment — adjourned  April  9th,  1901)  it  shall 
be  unlawful '  for  any  person  to  practise  medicine,  surgery,  or 
obstetrics,  in  the  State,  *  except  (1)  all  those  who  were  practising 
medicine  in  Texas  prior  to  January  1st,  1885 ;  (2)  all  those  who 
began  the  practice  of  medicine  in  this  State  after  January  1st, 
1885,  *  who  have  complied  with  the  laws  of  this  State  regulating 
the  practice  of  medicine  in  force  prior  to  the  passage  of  this 
act,    provided  that  those  who    had    diplomas   recorded  since 
January  1st,  1891,  shall  present  to  the  State  boards  of  medi- 
cal examiners  herein  provided,  for  satisfactory  evidence,  that 
their  diplomas   were  issued  by  bona  fide  medical  colleges  of 
respectable  standing,"  receive  a  certificate  from  said  boards, 
■which  shall  be  recorded '  as  herein  provided  for,  and  provided 
that  no  fees  shall  be  required  for  the  issuing  of  such  certifi- 
cates; (3)   all  persons  who  shall  hereafter  receive  certificates 
from  the  board  of  medical  examiners  of  this  State,  as  above 
provided  for,  and  who  shall  also  in  other  respects  have  com- 


1  See  n.  1,  p.  488. 

2  The  Act  of  February  32d,  1901,  did 
not  go  into  eflfect,  under  the  consti- 
tution, until  April  9th,  1901.  Wlckes- 
Nease  i).  Watts,  30  Tex.  Civ.  App., 
515. 

^  The  general  test  whether  unli- 
censed persons  may  recover  for  ser- 
vices rendered  turns  upon  whether 
the  statute  or  ordinance  is  prohibitory 
or  for  revenue.  Wickes-Nease  v. 
Watts,  30  Tex.  Civ.  App.,  515  (1903). 

However  great  the  hardship  fol- 
lowing the  application  of  the  law  to 
a  man  who  is  an  honor  to  and  is  hon- 
ored by  his  profession,  the  court  is 
without  power  to  relieve  him;  the 
law  governs  courts  as  well  as  liti- 
gants. Wickes-Nease  v.  Watts,  30 
Tex.  Civ.  App.,  515. 

''  Any  act  which  would  violate  the 
provisions  of  the  statute  could  be  set 
out  in  an  information  substantially 
in  the  language  of  the  act,  without 
noticing  the  matter  contained  in  the 
provisos,  and  the  information  need 
not  negative  by  averment  the  matters 
contained  therein ;  these  are  properly 
matters  of  defence  and  provable  un- 
der the  plea  of  not  guilty  (citing  Blas- 
dell  V.  State,  5  Tex.  App. ,  263 ;  Logan 


V.  State,  5  Tex.  App.,  806;  Smiths. 
State,  5  Tex.  App.,  219).  Antle  s. 
State,  6  Tex.  App.,  203. 

'  Ranald  v.  State,  47.  S.  W.  E.,  976 
(1898),  considers  the  evidence  in  the 
particular  case  to  determine  whether 
the  accused  had  practised  five  con- 
secutive years  before  1876. 

*  Where  the  statute  defines  an  ac- 
credited medical  college  the  opmion 
of  physicians  on  the  subject  is  inad- 
missible. Aldenhoven  'd.  State,  56  S. 
W.  R,  914(Cr.  App.,  1900). 

The  court  intimates  that  whether  a 
college  is  an  accredited  medical  college 
could  not  be  left  by  the  legislature  to 
depend  on  the  dpinion  of  physicians. 
Aldenhoven  v.  State,  56  S.  W.  E.,  9W 
(Cr.  App.,  1900). 

'  Under  the  Revised  Statutes,  1897, 
on  this  subject  (now  repealed  and 
superseded  by  the  Act  of  1901)  a 
physician  was  not  disqualified  who 
had  had  his  diploma,  from  some  ac- 
credited medical  college,  chartered 
by  the  legislature  of  the  State  or  its 
authority,  recorded  with  the  clerk  of 
the  district  court,  although  he  had 
not  obtained  a  certificate  from  ahoara 
of  examiners  entitling  him  to  prac- 
tise.    Wilson  «.  Vick,  98  Tex.,  88. 
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plied  with  the  provisions  of  this  act;  (4)  provided  that  all 
persons  who  may  change  their  residence  to  the  State  of  Texas,  on 
filing  a  true  copy  of  a  license  granted  by  the  board  of  medical 
examiners  of  another  State  or  Territory,  certified  by  the  affidavit 
of  the  president  and  secretary  of  said  board,  with  satisfactory 
proof  of  the  genuineness  of  the  same,  and  showing  that  the  stand- 
ard of  requirements  of  the  medical  laws  of  said  State  or  Territory 
and  that  adopted  by  said  board  of  medical  examiners  are  equal 
to  that  provided  for  by  this  act,  and  who  on  payment  of  the 
usual  fee  of  $15  may  be  registered  and  receive  a  license  from  the 
board  of  medical  examiners  of  Texas,  to  practise  in  this  State ; 
(5)  provided  further  that  all  persons  who  desire  to  hereafter 
begin  the  practice  of  midwifery  in  this  State,  and  charge  for 
their  services,  shall  make  application  to  the  medical  examining 
boards,  said  application  to  be  accompanied  with  a  fee  of  $5,  and 
when  the  said  medical  examining  boards  may  admit  to  examina- 
tion such  applicant,  and  after  passing  a  satisfactory  examination 
in  this  special  branch  will  be  granted  a  license  to  practise  mid- 
wifery in  the  State  of  Texas,  provided  this  shall  not  apply  to 
those  who  do  not  follow  midwifery  as  a  profession,  and  who  do 
not  advertise  themselves  as  midwives,  or  hold  themselves  out  to 
the  public  as  practising  the  profession  of  midwifery  (ib.,  s.  8). 

Definition. — ^ Any  person  is  regarded  as  practising  medicine 
or  surgery  within  the  meaning  of  this  act  who  shall  profess  pub- 
licly to  be  a  physician  or  surgeon  and  shall  offer  for  (sic .')  prac- ' 
tice  as  such  for  those  needing  medical  or  surgical  aid,  and  shall 
charge  therefor  money  or  other  compensation.  This  act  shall  be 
so  construed  as  to  include  persons  not  pretending  to  be  physi- 
cians who  offer  for  sale  publicly  on  the  streets  or  other  public 
places  remedies  not  manufactured  and  compounded  within  this 
State,  which  they  recommend  for  the  cure  of  disease  (ib.,  s.  9). 

Exceptions. — This  act  shall  not  apply  to  any  commissioned 
officer  or  contract  surgeon  of  the  United  States  army,  navy,  or 
marine  hospital  service  in  the  performance  of  their  duties  as 
such,  nor  to  any  legally  qualified  and  registered  dentist  under 
the  laws  of  this  State,  nor  to  any  lawfully  qualified  physician  or 
surgeon  residing  in  other  States  or  Territories,,  meeting  registered 
physicians  and  surgeons  of  the  State  in  consultation  (ib.,  s.  9). 

Examinations. — The  applicant  shall  be  examined  in  anato- 
my, physiology,  pathology,   chemistry,  materia  medica,  thera- 
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peutics,  Mstology,  practice  of  medicine,  surgery,  including  dis- 
eases of  the  eye,  ear,  nose  and  throat,  obstetrics,  gynecology, 
hygiene,  and  medical  jurisprudence  (ib.,  s.  10). 

Eeooeding.  ' — Before  the  person  obtaining  a  license  can  law- 
fully practise  medicine,  surgery,  or  midwifery,  he  or  she  must 
cause  ^  it  to  be  recorded  in  the  district  clerk's  ofBce '  in  the  county 
in  which  he  or  she  offers  to  practise*  (ib.,  s.  12). 

Offence — Penalty. — Any  person  who  shall  practise  medi- 
cine, surgery,  or  midwifery  in  violation  V  of  the  provisions  of 
this  act '  shall  be  fined  from  $50  to  $500  for  such  offence  or  % 


'  Where  the  civil  statute  (art.  3,635, 
E.  8.)  required  the  certificate  to  be 
filed  with  the  clerk  of  the  county- 
court,  and  the  penal  statute  (Pen. 
Code,  art.  398)  required  it  to  be  filed 
with  the  clerk  of  the  district  court, 
as  the  conflict  could  not  be  reconciled, 
the  court  gave  the  civil  statute  con- 
trolling force  (owing  to  the  provisions 
of  art.  6,  Pen.  Code),  and  accordingly- 
held  that  the  penal  statute  (in  1883) 
defined  no  offence.  French  v.  State, 
14  Tex.  App.,  76. 

'  Where  a  physician  applied  to  the 
board,  secured  a  certificate,  carried  it 
to  the  clerk  for  record,  and  paid  all 
the  fees,  and  the  clerk  failed  to  prop- 
erly record  it,  the  physician  practising 
thereafter  would  not  have  the  crimi- 
nal intent  necessary  to  constitute  a 
misdemeanor.  Price  «.  State,  40  Tex. 
Cr.  App.,  428. 

If  the  accused  labored  under  the 
mistake  that  his  certificate  had  been 
filed  for  record,  and  his  mistake  did 
not  arise  from  want  of  proper  care  on 
his  part,  he  was  entitled  to  be  ac- 
quitted. Pettit  1).  State,  28  Tex. 
App.,  240. 

^A  physician  -who  had  complied 
with  the  law  (art.  3,685,  R.  S.  1879) 
in  force  at  the  time  of  the  issue  of  his 
certificate,  by  filing  it  in  the  office  of 
the  county  clerk  was  not  entitled  to 
continue  to  practise  after  the  amend- 
ment of  March  33d,  1887  (amdg.  art. 
3,685)  without  having  his  certificate 
recorded  in  the  ofiiee  of  the  district 
clerk,  as  required  by  the  amending 
act.  Wickes-Nease  «.  Watts,  80 
Tex.  Civ.  App.,  515. 

■•Under  the  Act  of  1873,  a  diploma 
or  a  certificate  from  one  board  was 
sufficient  to  entitle  the  holder  to  prac- 


tise throughout  the  State,  and  only 
one  record,  in  one  county,  was  re- 
quired. State  «.  Goldman,  44  Tex., 
104.     See  n.  1,  p.  488. 

An  information  is  sufficient  if  it 
alleges  that  the  accused  did  practise 
medicine ;  it  is  not  necessary  that  it 
should  set  out  the  particular  brancli; 
it  would  be  supported  by  proof  of 
engaging  in  the  practice  of  medicine 
in  any  of  its  branches  or  departments, 
the  act  being  otherwise  unla-wful  (un- 
der Act  August  31st,  1876).  Antles. 
State,  6  Tex.  App.,  202. 

While  the  general  rule  is  that  the 
State  cannot  put  in  issue  the  general 
character  of  the  accused,  the  rule 
does  not  apply  when  the  question  is 
as  to  the  character  he  assumed,  or  in 
which  he  held  himself  out  to  the  pub- 
lic.   Antle  V.  State,  6  Tex.  App.,  302. 

On  form  of  information  for  prac- 
tising dentistry  without  a  license,  see 
Derrick  v.  State,  34  Tex.  Cr.  App.,  21. 

*  Proof  of  one  act  in  violation  of  the 
statute  would  be  sufficient  to  support 
a  conviction,  the  proof  being  in  other 
respects  sufficient,  as  that  the  accused 
held  himself  out  to  the  community  in 
which  he  lived  or  sojourned  as  a  phy- 
sician, and  the  like.  Antle  v.  State,  6 
Tex.  App.,  202. 

It  is  no  excuse  for  the  violation  of 
the  law  that  no  board  of  medical  ex- 
aminers has  been  appointed.  Kenedy 
V.  Schultz,  6  Tex.  Civ.  App.,  461 
(ef.  n.  2,  p.  219).  See  note  3  suiira, 
n.  4,  p.  492. 

8  Form  of  indictment,  see  State  «. 
Goldman,  44  Tex.,  104. 

Form  of  indictment  under  anal- 
ogous dental  statute,  see  McCann  s. 
State,  40  Tex.  Cr.  App.,  HI. 

Blasdell  v.  State,  5  Tex.  Civ.  App.,. 
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(sic!)  both  fine  and  imprisonment  not  exceeding  six  months,  and 
it  shall  not  be  lawful  for  him  or  her  to  recover  by  action,  suit,  mo- 
tion, or  warrant  any  compensation  for  services '  which  may  be 
claimed  to  have  been  rendered  by  him  or  her  as  such  physician, 
surgeon,  or  midwife,  provided  that  the  provisions  of  this  act  do 
not  apply  to  persons  treating  disease  who  do  not  prescribe  or  give 
drugs  or  medicine  (ib.,  s.  13).     (See  Appendix,  p.  703.) 

[Penalty." — If  any  person  shall  practise  for  pay'  or  as  a 
regular  practitioner  medicine  in  any  of  its  branches  or  depart- 
ments, or  offer  or  attempt  to  practise  medicine  without  first 
having  obtained  a  certificate  of  professional  qualification  from 
some  authorized  board  of  medical  examiners,  or  without  having 
a  diploma  from  some  accredited  medical  college  chartered  by  the 
legislature  of  the  State,  *  or  its  authority,  in  which  the  same  is 


263,  discusses  the  form  of  an  indict- 
ment, and  when  it  is  necessary  to 
negative  provisos  in  the  law ;  also  Lo- 
gan V.  State,  5  Tex.  Civ.  App.,  306. 
Evidence  of  innocence  in  accordance 
with  provisos  may  be  proved  under  a 
plea  of  not  guilty.  Smith  v.  State, 
5  Tex.  Cr.  App.,  318. 

'  A  contract  for  services  made  by  a 
physician  while  holding  the  third 
temporary  certificate  issued  to  him 
by  a  member  of  a  board  was  made  in 
violation  of  law  (sees.  438,  440,  Penal 
Code),  and  cannot  be  made  the  foun- 
dation of  recovery  for  such  services. 
Peterson  v.  Seagraves,  94  Tex.,  390 
(1901).    See  n.  8,  p.  493. 

A  person  suing  for  damages  for 
personal  injuries  cannot  recover  as 
part  of  his  damages  the  charge  lor 
services  of  a  physician  who  at  the 
time  of  the  rendition  of  the  services 
was  not  qualified  to  practise,  and 
who,  therefore,  was  not  entitled  to 
recover  for  them.  San  Antonio 
Street  Railway  Co.  d.  Muth,  7  Tex. 
Civ.  App.,  443. 

_  A  physician  who  has  not  the  cer- 
tificate of  qualification  required  by 
law  cannot  recover  for  services  ren- 
dered. Kenedy  v.  Schultz,  25  S. 
W.  R.,  667;  6  Tex.  Civ.  App.,  461. 
San  Antonio  St.  Ry.  Co.  v.  Muth,  7 
■  Tex.  Civ.  App.,  448. 

In  Kenedy  ii.  Schultz,  6  Tex.  Civ. 
App.,  461,  will  be  found  a  collation 
of  the  cases  to  the  effect  that  an  un- 
licensed  physician    cannot    recover 


compensation  for  his  services,  viz. : 
Fox  V.  Dixon,  13  N.  Y.,  267;  Ha- 
worth  V.  Montgomery  (Tenn.),  18  S. 
W.  R.,  399;  Gardners.  Tatum  (Cal.), 
33  Pac.  R.,  880;  Roberts  «.  Levy 
(Cal.),  81  Pac.  R.,  570;  Underwood 
V.  Scott  (Kan.),  33  Pac.  R.,  943; 
Puckett  V.  Alexander  (N.  C),  8  S. 
E.  R.,  767. 

It  would  be  contrary  to  public 
policy  to  enforce  the  contracts  of  an 
unlicensed  physician  in  the  courts. 
Kenedy  «.  Schultz,  6  Tex.  Civ.  App., 
461. 

A  physician  cannot  recover  for 
professional  services  unless  he  shows 
compliance  with  the  statute  regu- 
lating the  practice  of  medicine ;  in  the 
absence  of  proof  of  compliance  the 
physician  cannot  recover.  Wooley 
V.  Bell,  76  S.  W.  R.,  797  (1903). 

Under  the  law  as  it  existed  in  1900, 
a  regular  practising  physician,  hold- 
ing a  proper  diploma  duly  filed  under 
the  law,  could  recover  for  his  services 
though  he  held  no  certificate  from  a 
medical  board.  Carleton  v.  Sloan, 
55  8.  W.  R.,  753,  citing  Wilson  v. 
Vick,  53  S.  W.  R.,  576,  93  Tex.,  88. 

''Tlie  matter  in  brackets  was  not 
specifically  repealed  by  Act  1901,  c. 
13,  though  it  repealed  all  laws  and 
parts  of  laws  in  conflict  with  it. 

^Seen.  3,  p  493. 

*  Under  sec.  438,  Penal  Code,  the 
physician  is  not  required  to  have  a 
certificate  and  also  a  diploma;  he 
may    have    either.     Aldenhoven    ». 
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situated,  he  shall  be  punished  by  a  fine  of  not  less  than  $50  nor 
more  than  $500  (Wilson's  Penal  Code,  4th  ed.,  art.  438).' 

Each  patient  visited  or  prescribed  for,  or  each  day's  offer  to 
practise,  constitutes  a  separate  offence  (ib.,  art.  439). 

If  any  jserson  shall  engage  in  the  practice  of  medicine  in  any 
of  its  branches  or  departments  for  pay  or  as  a  regular  practi- 
tioner, without  having  first  filed  for  record,'  with  the  clerk  of  the 
district  court  in  the  county  in  which  he  may  reside  or  sojourn, 
a  certificate  from  some  authorized  board  of  medical  examiners  or 
a  diploma  from  some  accredited  medical  college,  he  shall  be  pun- 
ished as  prescribed  in  article  438  (ib.,  art.  440)].^ 

The  provisions  of  the  penal  code  (s.s.  Wilson,  438,  439,  440) 
do  not  apply  to  any  person  who  has  been  regularly  engaged  in 
the  general  practice  of  medicine  in  any  of  its  branches  or  depart- 
ments in  this  State  for  five  consecutive  years  prior  to  January 
1st,  1875,  nor  to  any  person  who  may  have  legally  qualified  him- 
self to  practise  medicine  under  the  provisions  of  the  medical  act 
of  May  16th,  1873,  nor  to  any  female  who  may  follow  the  prac- 
tice of  midwifery  strictly  as  such  (ib.,  s.  441). 

Fees. — From  applicants  for  license,  to  accompany  the  appli- 
cation, $15  (Act  1901,  c.  12,  s.  6) ;  from  applicants  desiring  to 
practise  midwifery  alone,  $5  (ib. ) ;  no  fee  from  applicants  in 
class  2  of  sec.  8  (ib.,  s.  8);  from  applicants  in  class  4  of  sec.  8, 
$15  (ib.,  s.  8);  from  applicants  in  class  5  of  sec.  8,  $5  (ib,,  s.  8). 
To  the  clerk  of  the  district  court,  for  recording  certificate,  50 
cents  (ib.,  s.  12). 

[Tax. — There  is  levied  and  collected  an  annual  occupation 
tax,  to  be  paid  annually  in  advance.  From  every  physician, 
surgeon,  oculist,  or  medical  or  other  specialist  of  any  kind,  trav- 
elling from  place  to  place '  in  the  practice  of  his  profession,  an 
annual  tax  of  $50  (Sayles,  art.  5,049,  sub.  13). 

State,  56  S.   W.   R.,  914  (Cr.   App.,  (1904),  is  a  case  where  the  question 

1900).  was  one  of  fact,  whether  the  accused 

1  The  Revised  Statutes  (title  82,  art.  was  an  itinerant  physician. 

3,786,  etc.)  contained  no  express  pro-  A  physician  who  resides  in  one 

liibition    against   the    practising    of  town  and  maintains  an  office  in  an- 

medicine  by  persons  without  a  cer-  other  is  not  a   specialist  travelling 

tificate ;   the    prohibition    was    con-  from  place  to  place,  liable  to  an  occu- 

tained  in  Penal  Code  438,  440.    Peter-  pation   tax   under  Act  1897,  p.  51, 

son  V.  Seagraves,  94  Tex.,  390  (1901).  subd.  13.     Broiles  v.  State,  68  S.  «■ 

''See  n.  1,  p.  494.  R.,  685,  citing  Hairston  v.  State, J' 

'See  n.  3,  p.  495.  S.  W.  R.,  858.  See  Appendix,  p.  704. 

<Howe  V.  State,  78  S.  W.  R.,  1,064  A  medical  specialist  having  two 
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From  every  local  practising  physician,  surgeon,  veterinary 
surgeon,  or  any  medical  or  surgical  specialist,  an  annual  tax  of 
$2  (ib.,  sub.  14)].' 

United  States. 

The  regulation  of  the  right  to  practise  medicine  and  its  va- 
rious branches  is  regarded  as  a  power  of  the  State  governments 
and  not  of  the  national  Government."  Similarly,  in  those  Terri- 
tories which  have  legislatures  this  subject  has  been  deemed  one 
within  the  power  of  the  Territorial  legislatures.  Accordingly 
Congress  has  only  legislated  on  this  subject  for  those  Territories 
which  have  not  their  own  legislatures — Alaska,  District  of  Col- 
umbia, and  Indian  Territory.  ° 

The  statutes  of  the  United  States  regulating  admission  to  the 
medical  departments  of  the  army, '  navy, "  and  marine  hospital 
service  °  are  not  within  the  scope  of  this  article.  In  many  of  the 
States  the  laws  except  from  their  operation  commissioned  mpm- 


places  of  business,  and  dividing  his 
time  between  the  two,  and  attending 
professional  calls  in  other  counties;  is 
not  travelling  from  place  to  place  in 
the  practice  of  his  profession  under 
R.  S.  1895,  art.  5,049.  Hairston  v. 
State,  37  8.  W.  R.,  858  (1896). 

If  one  accused  of  being  a  specialist, 
travelling  from  place  to  place  with- 
out the  payment  of  an  annual  tax  (R. 
S.  1895,  art.  5,049)  has  not  a  fixed  place 
of  business,  it  should  be  shown  [by  the 
prosecution?].  Hairston  v.  State,  87 
S.  W.  R.,  858,  Ct.  of  Cr.  App.,  1896. 

A  physician  who  has  two  places  of 
business,  spending  part  of  his  time 
in  each,  is  not  in  that  a  specialist 
travelling  from  place  to  place.  Hair- 
ston u.  State,  37  S.  W.  R.,  858,  Ct. 
Cr.  App.,  1896. 

'  See  n.  2,  p.  495. 

'  To  practise  medicine  is  not  one  of 
the  pivileges  and  immunities  of  citi- 
zens of  the  United  States.  It  is,  how- 
ever, the  right  of  every  citizen  of  the 
United  States  to  follow  any  lawful 
calling  or  profession  he  may  choose, 
subject  only  to  such  restrictions  as 
are  imposed  upon  all  persons  of  like 
age,  sex,  and  condition.  Dent  v. 
West  Virginia,  129  U.  S.,  114. 

It  is  a  matter  within  the  police 
power  of  the  respective  States.  Dent 
33 


V.  West  Virginia,  129  U.  S.,  114; 
Reetz  V.  Michigan,  188  U.  S. ,  505. 

The  Supreme  Court  of  the  United 
States  has  had  occasion  to  pass  upon 
the  constitutionality  of  the  general 
features  of  State  laws,  and  also  of 
certain  special  features  of  certain 
particular  State  laws  in  the  cases  of 
State  V.  Dent  (W.  Va.),  129  U.  S., 
114  (see  p.  522,  note  1,  infra) ;  Haw- 
ker V.  New  York  (N.  Y.),  170,  U.  S., 
189  (see  p.  390,  note  2,  supra) ;  and 
Reetz  1).  State  (Mich.),  188,  U.  S., 
505  (see  p.  306,  note  2,  supra).  See 
also  Kansas,  p.  371,  n.  1,  afBrmed, 
under  name  Meffert  v.  Packer,  195  U. 
8.,  p.  625. 

See  the  laws  of  Arizona,  p.  184; 
New  Mexico,  p.  383;  Oklahoma,  p. 
435;  Hawaii,  p.  228;  Porto  Rico, 
p.  461. 

8  See  Alaska,  p.  183;  District  of 
Columbia,  p.  214;  Indian  Territory, 
p.  255. 

*Act  February  2d,  1901,  c.  192,  s. 
18,  31  U.  S.  Stats.,  752;  see  list  of 
Statutes  in  note  1  U.  S.  Comp.  Stats., 
1901,  p.  794. 

'See  Acts  collated  1  U.  S.  Comp. 
Stats.,  1901,  p.  988  ei  seg.,  and  Act 
March  3d,  1903,  c.  1,010,  32  Stats., 
1,197. 

6  Act  July  1st,  1902,  c.  1,370-,    83 
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bers  of  the  United  States  army,  navy,  and  marine  hospital  serv- 
ice ;  certain  of  the  laws  adding,  in  the  performance  of  their  offi- 
cial duties,  and  others  omitting  this  qualifying  clause.' 


Utah.' 

BoAED  OP  Examinees.  — The  governor '  appoints  by  and  with 
the  advice  and  consent  of  the  senate  a  board  of  seven  medical 
examiners  from  the  various  recognized  schools  of  medicine;  four 
members  constitute  a  quorum;  appointees  are  required  to  be 
graduates  of  a  legally  chartered  medical  college  in  good  standing 
(Eev.  Stats.,  1898,  s.  1,728). 

Qualification.* — The  board  has  power  *  to  issue  certificates 


Stats,  713,  Act  January  4th,  1889,  c. 
19,  35  Stats.,  639. 

'See  the  title  Exceptions  under 
the  various  State  and  Territorial  laws. 
It  is  apprehended  that  State  laws 
could  not  prescribe  the  qualifications 
for  admission  to  the  federal  medical 
service,  nor  regulate  tlie  conduct  of 
its  members  in  the  discharge  of  their 
ofHcial  duties,  so  that  the  express 
exception,  when  limited  to  the  per- 
formance of  their  official,  duties, 
seems  unnecessary,  it  would  be  im- 
plied, and  any  express  regulation 
would  apparently  be  invalid  as  be- 
yond State  interference.  But  the  ex- 
ception of  such  persons  from  the  State 
regulations,  without  limiting  the  ex- 
ception to  the  performance  of  their 
official  duties,  suggests  two  questions 
which  do  not  seem  to  have  arisen, 
viz.,  (1)  whether  the  exception  will 
be  construed  to  mean  only  while  en- 
gaged in  their  official  duties ;  and,  if 
not,  (3)  whether  the  exception  of 
these  particular  classes  from  the  oper- 
ation of  the  State  laws,  while  engaged 
in  the  general  practice  of  medicine,  is 
an  invalid  discrimination  for  constitu- 
tional reasons.     See  n.  1,  p.  368. 

''Legislation  of  this  general  char- 
acter, to  protect  the  community 
against  the  efEects  of  ignorance  and 
incapacity  as  well  as  deception  and 
fraud  in  the  practice  of  medicine,  by 
requiring  a  certain  degree  of  learning 
and  skill  upon  the  part  of  the  prac- 
titioner, ascertained  upon  an  exami- 
nation by  competent  persons,  or  in- 
ferred from  a  certificate  in  the  form 
of  a  diploma  or  license  from  an  insti- 


tution established  for  instruction  on 
the  subject,  is  a  legitimate  exercise 
of  the  police  power  of  the  State;  and 
depriving  persons  not  so  qualified  of 
the  right  to  practise  is  not  obnoxious 
to  the  inhibition  of  the  federal  Con- 
stitution against  the  deprivation  of 
property  without  due  process  of  law. 
People  V.  Hasbrouck,  11  Ut.,  291. 

The  act  implies  a  power  to  devote' 
the  income  to  the  payment  of  neces- 
sary expenses,  and  therefore  it  is  not 
true  that  the  statute  is  unconstitu- 
tional because  no  disposition  is  di- 
rected of  the  fees.  People  v.  Has- 
brouck, 11  Ut.,  391. 

3  This  act  took  effect  June  1st,  1892. 
The  governor  had  a  right  to  appoint 
the  first  board,  without  the  advice 
and  consent  of  the  council,  the  legis- 
lature having  then  adjourned  for  the 
sessionj  under  the  power  to  fill  vacan- 
cies during  a  recess  of  the  legislature, 
and  his  failure  to  fill  the  offices  witli- 
in  a  month  did  not  invalidate  the 
appointments,  that  provision  being 
merely  directory.  People  v.  Has- 
brouck, 11  Ut.,  391. 

*A  uniform  rule,  and  a  uniform 
process  for  ascertaining  and  deter- 
mining qualifications  as  prescribed 
by  this  act,  operating  equally  on  all 
persons,  affording  to  all  persons  the 
right  to  establish  their  qualifications, 
before  the  board ;  this  is  due  process. 
of  law.  People  v.  Hasbrouck,  U 
Ut.,  391.  ^     , 

*  The  power  conferred  on  the  boai'd 
is  not  Judicial  power,  as  that  phrase 
is  used  in  the  organic  act  in  conler- 
ring  judicial  power  upon  specinea 
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to  any  person  who  furnishes  satisfactory  proof  *  of  having  received 
a  degree  or  diploma  from  a  chartered  medical  college  in  good 
standing,  and  who  passes  a  satisfactory  examination  before  said 
board"  {ib.,  s.  1,729). 

Oeetificate.— The  board  shall  issue  two  forms  of  certifi- 
cates, one  for  persons  holding  siich  degree  or  diploma  who  have 
been  examined  and  favorably  passed  on  by  the  board,  and  an- 
other for  persons  desiring  to  practise  obstetrics  under  the  provi- 
sions of  section  1,737.  Certificates  or  licenses  shall  be  signed  by 
all  members  of  the  board  granting  them  (ib.,  s.  1,729). 

Non-Geadttates. — No  non-graduate  licensed  under  the  pro- 
visions of  the  acts  of  the  territorial  legislature  shall  in  any  way 
advertise  as  a  doctor,  physician,  or  surgeon,  but  shall,  if  he  ad- 
vertises at  all,  do  so  as  a  licensed  non-graduate  practitioner  of 
medicine  (ib.,  s.  1,731). 

EEGiSTEATioif. — The  Secretary  of  the  board  shall  enter  with- 
out fee,  upon  the  register  to  be  kept  by  him,  the  names  of  all 
persons  to  whom  certificates  are  issued  as  physicians  and  surgeons 
(ib.).     (See  Appendix,  p.  704. ) 

Eecoeding  op  Oeetificate. — Every  person  holding  a  cer- 
tificate from  said  board  must  have  it  recorded  in  the  office  of  the 
recorder  of  the  county  in  which  he  resides  within  three  months 
from  its  date,  and  the  date  of  record  must  be  indorsed  thereon. 
Until  the  certificate  is  recorded,  the  holder  shall  not  exercise  any 
of  the  privileges  conferred.  A  person  removing  to  another 
county  to  practise  must  record  his  certificate  in  like  manner  in 
the  county  to  which  he  removes  (ib.,  s.  1,732). 

Examinations. — Examinations  shall  be'  wholly  or  partly  in 
writing  (ib.,  s.  1,734). 

,  Courts ;  it  is  not  the  exercise  of  a  The  right  of  every  person  whose 

power  which  appropriately  belongs  qualifications,  mental  or  moral,  are 

to  the  judicial  power  of  the  Govern-  to  be  determined,  to  a  hearing  before 

ment  and  doea  not  trench  upon  the  the  board,  is  implied  in  the  provisions 

judicial     power.     People     v.     Has-  for  the  administration  of  oaths  and 

brouck,  11  Dt.,  391  (citing  Williams  taking  of  testimony  in  all  matters 

«.  State,  113  lud.,  514;  State  v.  State  relating  to  its  duties.     People  v.  Has- 

Board,  34  Miun.,  887).  brouck,  11  Ut.,  291. 

'This  act  entitles  every  person  ^ItVouldbeabsurd  to  contend  that 
who3e_  qualifications  to  practise  med-  the  courts  must  be  converted  into 
icine,  in  point  of  learning  and  skill  or  boards  of  medical  examiners.  The 
m  point  of  moral  character,  is  in  any  question  of  fitness  to  practise  is  prop- 
manner  drawn  in  question,  to  a  hear-  erly  left  to  a  board  composed  of  ex- 
ing  before  the  board.  People  ?>.  Has-  perts.  People  v.  Hasbrouck,  11  Ut., 
brouck,  11  Ut.,  391.  291 ;  ef.,  however,  p.  345,  n.  3. 
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Eefusal — Eevocation.  —The  board  may  refuse '  to  issue  cer- 
tificates to  individuals  convicted  by  a  court  of  competent  juris- 
diction of  any  offence  involving  immoral  or  dishonorable  con- 
duct, the  nature  of  which  shall  be  stated  in  writing,  and  it  may 
revoke'  certificates  for  like  causes  (i&.,  s.  1,734). 

Definition. — Any  person  is  regarded  as  practising  medicine 
who  treats,  operates  upon,  or  prescribes  for  any  physical  ailment 
of  another  for  a  fee,  or  who  holds  himself  out  by  means  of  signs, 
cards,  advertisements,  or  otherwise  as  a  physician  or  surgeon 
(_ib.  s.  1,735). 

Exceptions. — The  title  does  hot  prohibit  services  in  case  of 
emergency  or  the  administration  of  family  remedies,  and  does 
not  prevent  medical  officers  of  the  United  States  army  from  the 
discharge  of  their  official  duties,  nor  prohibit  visiting  physicians 
in  the  act  of  consultation  (^&.,  s.  1,735);  nor  does  it  require 
persons  now  (January  1st,  1898  ?)  holding  certificates  from  the 
territorial  board  of  examiners  to  make  application  for  license 
{ib.,  s.  1,741). 

Offence. — Practising  medicine,  surgery,  or  obstetrics  with- 
out a  certificate  or  license  or  contrary  to  this  title  is  a  misde- 
meanor (ib.,  s.  1,736).'' 

Obsteteicians.— Persons  desiring  to  practise  obstetrics  are 
■entitled  to  a  license  upon  satisfactorily  passing  an  examination 
by  the  State  board  of  examiners  and  paying  to  the  treasurer 
thereof  $5  (ib.,  s.  1,737). 

Exception.  —  Nothing  in  this  section  prevents  physicians 
holding  a  certificate  from  practising  obstetrics,  or  prohibits  such 
service  or  the  acceptance  of  a  fee  in  case  of  emergency,  or  per- 

'  If  the  board  should  arbitrarily  re-  which  are  not  withheld  from  citiztos 

fuse  or  revoke  a  license,  the  injured  of  Utah  similarly  situated.    Citizens 

party  would  have  his  remedy  in  the  of  other  States  are  entitled  to  practise 

courts  and  the  board  would  be  re-  medicine  and  surgery  here  on  precise- ' 

strained  from  doing  or  compelled  to  ly  the  same  terms,  and  subject  only 

xmAo  tlie  wrong;  but  if  tlie  action  of  to  the  same  restrictions  as  our  own 

the  board   is  in  good  faith,  its  final  citizens.     People  ®.  Hasbrouck,  11 

determination  is  not  obnoxious  to  any  TJt. ,  391. 

constitutional   provision.     People  v.  If  one  of  the  qualifications  were 

Hasbrouck,  11  Ut.,  291.  such  that  none  but  citizens  of  Utah 

^  The  provisions  of  the  statute  are  could  possess  it,  this  would  not  be  a 

not  aimed  against  citizens  of  other  denial  of  equal  privileges  and  immu- 

States,  do  not  abridge  their  immu-  nities   to    citizens   of  other   States, 

nities  and  privileges,  nor  the  privi-  People  •».  Hasbrouck,  11  Ut.,  291  (cit- 

leges  or  immunities  of  citizens  of  the  ing  ex  parte  Spinney,  10  Nev.,  33s, 

|United  States ;   no  privileges  or  im-  Harding  «.  People,  10  Colo.,  387). 
munities    are    withheld  from  them 


VERMONT.  501 

sons  practising  obstetrics  in  communities  where  there  are  nO' 
licensed  practitioners  (ib.). 

BoAED  Meetings. — The  board  is  required  to  meet  at  the 
State  capital  on  the  first  Monday  of  January,  April,  July,  and 
October  of  each  year  at  10  a.m.,  and  such  other  times  as  the^ 
president  of  the  board  shall  deem  necessary  (ib.,  s.  1,738). 

Medical  College. — The  term  "medical  college"  includes, 
colleges  in  good  standing  in  the  States  where  they  exist  (ib.,  s~ 
1,740). 

Fees.' — To  the  treasurer  of  the  board  of  examiners,  for  exam- 
ination, $15  (ib.,  s.  1,730). 

The  secretary  of  the  board  is  required  to  enter  without  fee, 
on  the  register  to  be  kept  by  him,  the  names  of  all  persons  to 
whom  certifl6ates  are  issued  as  physicians  and  surgeons  {ib.,  s. 
1,781). 

To  the  county  recorder,  for  recording,  his  usual  fees  (ib.,  s. 
1,732). 

To  the  treasurer  of  the  board  of  examiners,  upon  examina- 
tion for  license  to  practise  obstetrics,  $5  (ib.,  s.  1,737). 

Vermont. 

BoABD  OP  Medical  Eegisteation. — This  board  consists  of 
seven  members,  appointed  by  the  governor,  three  of  the  regular 
school  of  practice,  two  of  the  homoeopathic  school,  and  two  of 
the  eclectic  school,  each  a  graduate  of  a  legally  chartered  medi- 
cal college  or  university  having  the  power  to  confer  the  degree 
of  doctor  of  medicine  and  surgery  (Act  1904,  No.  133,  s.  1).'' 

The  governor  is  required  biennially  to  appoint  members  of 
the  board  to  fill  vacancies  therein,  each  appointee  being  of  the 
same  school  of  practice  as  his  predecessor,  so  as  to  keep  the  same 
proportion  of  regular,  homoeopathic,  and  eclectic  physicians ;  to 
be  graduates  of  a  legally  chartered  medical  college,  and  in  a,ctive 
practice  of  their  profession.  ISo  member  shall  belong  to  the 
faculty  of  any  medical  college  or  university.     Such  appointments 

'  The  fees  are  legitimate  and  proper  the  present  members  of  the  board  of 

license  fees,  manifestly  intended  to  censors  of  the  Vermont  medical  so- 

meet  the  cost  of  executing  the  law.  ciety,  Vermont  homoeopathic   medi- 

Peoplei).  Hasbrouck,  11  Ut.,  291.  cal  'society,  and  the  Vermont   eclec- 

''  The  act  required  (s.  1)  preference  tic  medical  society, 
to  be  given  in  said  appointments  to 
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to  be  made  from  lists'  containing  at  least  double  the  number  of 
appointees  to  be  made  therefrom,  furnished  by  the  Vermont 
Medical  Society,  the  Vermont  Homoeopathic  Medical  Society, 
and  the  Vermont  Eclectic  Medical  Society  respectively,  and  made 
at  their  annual  meetings  during  the  year  of  the  biennial  session 
of  the  legislature ;  or  in  the  absence  of  such  nominations  by  such 
societies  the  governor  is  to  make  his  own  selection,  always  pre- 
serving the  same  proportion  between  the  said  three  schools  of 
practice.  Other  vacancies  are  filled  by  the  governor  from  mem- 
bers of  the  same  school  of  practice  as  their  predecessors.  Mem- 
bers may  be  removed  by  the  governor  for  cause  (ib.,  s.  3). 

The  board  is  required  to  meet  at  the  State  house  in  Montpe- 
lier  on  the  second  Tuesday  in  January,  and  at  Burlington  on  the 
second  Tuesday  in  July  annually,  and  at  such  other  times  and 
places  as  they  may  determine  for  the  purpose  of  examining  appli- 
cants for  a  license  to  practise  medicine  and  surgery  in  the  State. 

The  board  may  make  such  rules  and  regulations  not  repug- 
nant to  the  laws  of  the  State  as  may  be  necessary  for  the  gov- 
ernment of  the  board.  A  majority  constitutes  a  quorum  (ib., 
s.  3). 

License. — The  members  of  the  board  are  empowered  to  is- 
sue such  license  to  persons  found  qualified  (i6. ). 

Eecoed. — The  secretary  of  the  board  is  required  to  keep  a 
record  of  the  name,  residence,  college,  and  date  of  graduation  of 
all  persons  licensed  under  the  act  (i6.,  s.  5). 

Qualification. — Any  person  twenty-one  years  of  age,  and 
of  good  moral  character,  who  is  a  graduate  of  a  legally  chartered 
medical  college  or  university,  *  having  power  to  confer  degree  {sic  I) 
in  medicine  and  surgery,  and  said  medical  college  or  university 
being  recognized  as  determined  by  the  board,  shall  on  payment 
of  $15  be  entitled  to  examination,  and  if  found  qualified  shall 
be  licensed  to  practise  medicine  and  surgery,  and  receive  a  license 
certificate  {ib.,  s.  7). 

Any  person  refused  a  license  maybe  reexamined  at  any  regu- 
lar meeting  of  the  board  within  one  year  of  the  time  of  such 
refusal  without  additional  fee  {ib.,  s.  7). 

'  The  board  of  medical  censors  had  which  had  not  the  legal  power  to 

tlie  power  to  determine  in  the  first  in-  grant  the  degree  of  M.D.,  they  mignt 

stance  whether  a  diploma  presented  refuse  to  license  the  holder.    Towns- 

to  them   was  genuine  or   spurious,  hend  v.  Gray,  63  Vt. ,  873. 
and  where  it  was  issued  by  a  college 
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Eevocation. — The  board  after  hearing  may  revoke  the  cer- 
tificate of  any  person  licensed  by  them  who  has  been  convicted 
before  a  court  of  a  crime  committed  in  the  course  of  professional 
business  ,(i6.,  s.  7).* 

Examination. — The  examination  shall  be  wholly  or  in 
part  in  writing  and  of  a  practical  character  sufficiently  strict  to 
test  the  qualifications  of  the  applicant  as  a  practitioner  of  medi- 
cine. The  examinations  shall  embrace  the  general  subjects  of 
anatomy,  physiology,  chemistry,  pathology,  practice  of  medicine, 
surgery,  obstetrics,  gynecology,  hygiene,  and  materia  medica. 
The  examination  in  materia  medica  is  to  be  conducted  by  the 
members  of  the  board  who  represent  the  same  school  of  prac- 
tice of  which  the  applicant  is  graduate.  Each  applicant  shall 
pass  at  least  an  average  of  seventy-five  per  cent  to  entitle  him 
to  a  license  (ib.,  s.  8). 

Eecoeding. — The  license  certificate  must  be  recorded  by  the 
recipient  within  thirty  days  from  its  date  in  the  o'ffice  of  the 
Secretary  of  State  (ife.,  s.  9)." 

Offence — Penalty. — Any  person  who  shall  practise  medi- 
cine or  surgery  under  a  fictitious  or  assumed  name,  or  who 
shall  personate  another  practitioner  of  a  like  or  different  name, 
or  who,  not  being  licensed  as  aforesaid,  shall  advertise  or  hold 
himself  out  to  the  public  as  a  physician  or  surgeon  in  this  State, 
or  sign  a  certificate  of  death,  for  burial,  or  removal,  is  punish- 
able with  a  fine  of  from  $50  to  $200,  or  by  imprisonment  in  the 
house  of  correction  not  more  than  three  months,  or  both.  And 
no  action  of  any  kind  shall  be  had  or  maintained  by  any  such 
person  in  any  court  in  this  State  for  the  recovery  of  any  compen- 
sation for  such  services  (*.,  s.  10). 

Definition. — Any  person  who  shall  advertise  or  hold  him- 

'  Where  the  board  of  medical  censors  that  the  Supreme  Court,  in  the  exer- 

notiljed  a  person  licensed  as  a  phy-  cise  of  its  discretion,  would  therefore 

sician  to  appear  and  show  cause  why  deny  a  petition  for  a  writ  of  cer- 

liia  license  should  not  be  revoked,  as  tiorari  to  review  the  action   of  the 

having  been  obtained  upon  a  bogus  board.     Stevens  v.  Hill,  74  Vt.,  164. 

diploma ;  and  he  failed  to  appear,  and  ^  Where  a  physician  was  a  graduate 

the  board 'at  the  hearing,  and  in  his  of  a  medical  college  and  was  prac- 

absence,  revoked  his  license,  upon  an  tising    medicine,   with  a  license   to 

affidavit  of  the  secretary  of  the  col-  practise,  at  the  time  of  his  treatment 

lege,  whose  diploma  he  claimed  to  of  a  particular  patient,  but  had  not 

hold,  of  which  affidavit  he  had  had  at  that  time  recorded  his  license  in  the 

no  notice,  it  was  held  that  by  failing  Medical  Register,  as  required  by  stat- 

to  appear,  he  had  waived  the  right  to  ute  (Vt.   Stats.,  1894,  s.  4,636),  and 

insist  on  formal  and  regular  proof,  and  was  therefore  at  that  time  liable  to  a 
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self  out  to  the  public  as  a  physician  or  surgeon,' or  who  shall 
assume  the  title  of  doctor  in  the  treatment  of  disease,  or  who 
shall  follow  the  occupation  of  treating  disease  by  any  system  or 
method  shall  for  the  purposes  of  this  act  be  deemed  a  physician 
or  practitioner  of  medicine  or  surgery  (ib.,  s.  11). 

Exceptions. — I^Tothing  in  this  act  in  anyway  affects  the  pro- 
visions of  No.  110  of  Acts  1902,'  or  applies  to  persons  licensed 
by  any  other  board  having  legal  authority  to  issue  licenses  in 
this  State  (ib.,  s.  11). 

The  act  does  not  apply  to  persons  legally  licensed  to  practise 
medicine  and  surgery  under  the  provisions  of  former  acts,  nor  to 
persons  who  resided  and  practised  medicine  in  the  State  five 
years  previous  to  IS'ovember  28th,  1876,  nor  to  commissioned 
officers  of  the  United  States  army,  navy,  or  marine  hospital  ser- 
vice, nor  to  the  practice  of  midwifery  by  women  in  the  town  or 
locality  in  which  they  reside,  nor  to  a  physician  or  surgeon  who 
is  called  from  another  State  or  the  Dominion  of  Canada  to  treat 
a  particular  case,  and  who  does  not  otherwise  practise  in  this 
State,  provided  that  such  non-resident  physician  is  legally  licensed 
where  he  resides,  and  provided  that  the  State  from  which  he 
comes,  or  the  Dominion  of  Canada  grants  the  same  privilege 
to  legally  licensed  practitioners  of  the  State  of  Vermont  (ib., 
s.  13). 

Nothing  in  the  act  prevents  any  non-resident  physician  or 

fine  for  so  practising  {ib.,  s.  4,638);  the  curriculum  of  study  prescribed 

and    subsequently    another    person  by  the  authorities  of  an  institution 

publicly  accused  him  of  malpractice  created  by  law,  and  by  law  author- 

upon  his  said  patient,  resulting  in  his  ized  to  issue  such  certificate.  .  (See, 

death ;  and  at  the  time  of  the  accu-  however,  as  to  degrees  causa  horn- 

sation  his  license  had  been  properly  ris.  New  York,  p.  401.)     Its  legal 

recorded,  the  accusation,  found  by  character  gives  it  a  moral  and  mate- 

the  jury  to  be  a  charge  of  general  rial  credit  in  the  estimation  of  the 

professional    ignorance  and    incom-  world,  and  makes  it  thereby  a  val- 

petency  as  a  physician,  and  general  uable  property  right  of  great  pecu- 

professional  misconduct  and  dishon-  niary  value.    It  cannot  be  granted  by 

esty  in  the  means  habitually  resorted  an  institution  incorporated  under  the 

to  by  him  to  obtain  practice,  touched  general  law,  and.  not  expressly  em- 

the  physician  in  his  profession  at  the  powe];ed  to  grant  it.    Townshend  s. 

time  the  words  veere  spoken  and  there-  Gray,  63  Vt.,  373. 

fore  made  them  actionable,  as  slan-  *  Act  1903,  No.  110,  amended  Act 

dering  him  in  his  profession.     Crane  1896,  No.  99,  and  made  it  lawful  for 

V.  Darling,  71  Vt.  295  (1899).  graduates  of  the  American  School  ot 

'The  degree  of  M.D.  is  something  Osteopathy  at  Kirksville,  Mo.,  and 

more  than  a  mere  honorary  title.     It  the  Boston  Institute  of  Osteopathy  at 

is  a  certificate  attesting  the  fact  that  Boston,  Mass.,  to  practise  their  art  in 

the  person  upon  whom  it  has  been  Vermont.     See  note  1,  p.  506. 
conferred  has  successfully  mastered 
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surgeon  from  coming  into  the  State  in  consultation  with  a  legally 
qualified  practitioner  in  this  State  (ib.,  s.  13). 

Investigation — ^Peosbcution. — It  is  the  duty  of  the  board 
to  investigate  all  complaints  of  disregard,  non-compliance,  or 
violation  of  the  provisions  of  this  act,  and  to  bring  all  such 
cases  to  the  notice  of  the  proper  prosecuting  ofi&cer  (ib.,  s.  12). 

License  "Without  Examination. — The  board  shall  issue 
licenses  without  examination  to  reputable  physicians  and  sur- 
geons who  shall  personally  appear  and  present  a  certified  copy 
of  certificate  of  registration  or  license  which  has  been  issued  to 
said  applicant  in  another  State  in  the  Union  where  the  reiiuire- 
^ments  for  registration  shall  be  deemed  by  said  board  to  be  equiv- 
alent to  those  of  this  State,  provided  such  State  shall  accord  a 
lite  privilege  to  holders  of  a  license  granted  under  the  laws  of 
this  State  (ib.,  s.  14). 

[Graduates  of  Canadian  Colleges  shall  be  required  to 
*  attend  at  least  one  course  of  lectures  and  pass  the  final  examina- 
tions of  some  legally  recognized  medical  college  in  the  United 
States  before  they  shall  be  entitled  to  practise  medicine  or  sur- 
gery (Act  1898,  No.  113,  s.  1).* 

The  provisions  of  this  act  shall  not  apply  to  physicians  legally 
hcensed  prior  to  the  passage  of  this  act  (November  22d,  1898), 
or  to  a  physician  or  surgeon  residing  in  the  Dominion  of  Canada 
who  may  be  called  into  this  State  to  see  a  particular  case  in  con- 
sultation with  a  resident  practitioner  authorized  to  practise  under 
the  laws  of  this  State  (ib.,  s.  2).^ 

Any  person  violating  the  provisions  of  this  act  shall  on  con- 
viction be  fined  $50  and  costs  f-or  each  offence  (ib.,  a.  3)].* 

Fees. — For  examination,  to  the  treasurer  of  the  board  (ib., 
s.  5),  $15  (ib.,  s.  7).  Eeexamination  within  one  year  of  refusal 
of  license  without  additional  fee  (ib. ). 

To  the  board  from  applicants  for  a  license  without  examina- 
tion under  s.  14,  $10  (ib.,  s.  14).  ■ 

To  the  Secretary  of  State,  for  recording  license  certificate, 
25  cents  (ib.,  s.  9). 

[Osteopathy. — Graduates  and  the  holders  of  diplomas  from 
the  American  School  of  Osteopathy  at  Kirksville,  Mo.,  or  from 

'  This  statute  was  not  specifically      consistent  acts  and  thereby  probably 
repealed  by  Act  1904,  No.  133,  al-      repealed  the  matter  in  brackets, 
though  the  latter  act  repealed  all  in- 
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the  Boston  Institute  of  Osteopathy  at  Boston,  Mass.,  may  prac- 
tise their  art  of  healing  in  the  State  of  Yerniont  (Act  1896,  No. 
99,  as  amd.  Act  1902,  c.  110)].' 

Osteopathy  —  Examining  Boaed.— The  governor  ap- 
points an  examining  board  of  three  members  (Act  1904,  No. 
134,  s.  1),  to  be  known  as  the  State  board  of  osteopathic  exami- 
nation and  registration.  !N^o  person  shall  be  appointed  on  the 
■board  who  is  not  a  graduate  of  a  reputable  school  of  osteopathy 
and  who  has  not  been  a  resident  of  Vermont  and  engaged  in  the 
active  practice  of  osteopathy  for  at  least  two  years  immediately 
preceding  his  appointment  (ib. ,  s.  3). 

Osteopathy — Qualification. — The  board  is  required  to 
meet  at  least  semiannually  at  such  time  and  place  as  it  shall 
designate  to  examine  applicants  to  practise  osteopathy  and  to 
grant  licenses  to  such  applicants  as  shall  satisfactorily  pass  the 
examination  prescribed  by  the  board,  providing  said  applicants 
are  of  good  moral  character,  and  graduates  of  some  recognized 
school  of  osteopathy  requiring  a  three-years'  course  of  nine 
months  each  year,  and  who  present  evidence  satisfactory  to  the 
board,  of  a  suf&cient  preliminary  education,  and  who  are  at  least 
twenty-one  years  of  age  (ib.,  s.  3). 

Examinations. — The  board  shall  prescribe  an  examination 
which  shall  include  anatomy,  physiology,  physiological  chemis- 
try, toxicology,  pathology,  urinalysis,  histology,  neurology, 
physical  diagnosis,  obstetrics,  gynecology,  minor  surgery,  hy- 
giene, medical  jurisprudence,  principles  and  practice  of  oste- 
opathy, and  such  other  subjects  as  the  board  may  direct.  In 
each  of  the  subjects  named  the  applicants  shall  pass  a  minimum 
grade  of  seA^enty  per  cent  and  a  general  average  for  the  entire 
examination  of  not  less  than  seventy-five  per  cent  (ib.,  s.  4). 
Any  person  failing  to  pass  such  examination  may  at  any  time 
within  one  year  present  himself  for  a  second  examination  with- 
out payment  of  any  additional  fee  (ib.,  s.  5). 

Osteopathy — Practice  Without  Examination.— Any 
person  producing  satisfactory  evidence  of  having  practised  os- 
teopathy in  any  other  State  or  Territory  of  the  United  States 
for  at  least  five  years,  who  shall  personally  appear  and  present 

'  Tliis  statute  was  not  specifically  consistent  acts,  and  thereby  probably 
repealed  by  Act  1904,  No.  134,  al-  repealed  the  matter  In  brackets;  but 
though  the  latter  act  repealed  all  in-      see  note  2,  p.  504. 
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a  certified  copy  of  certificate  of  registration  or  license  issued  to 
him  in  another  State  in  the  Union,  where  the  requirements  for 
registration  shall  be  deemed  by  said  board  to  be  equivalent  to 
those  of  this  State,  shall  be  entitled  to  practise  osteopathy  on 
presenting  to  the  board  a  diploma  granted  by  a  recognized 
,school  of  osteopathy  and  the  payment  of  a  registration  fee  of  $25 
(ib.,  8.  6). 

Osteopathy— PoEMEE  Practitioners. — Any  person  en- 
gaged in  the  practice  of  osteopathy  in  this  State  at  the  time  of 
the  passage  of  this  act  (December  7.th,  1904),  and  -who  holds  a 
diploma  from  a  recognized  college  of  osteopathy  was  entitled  to 
receive  a  certificate  of  registration  on  presenting  to  the  board 
Ms  diploma  on  or  before  March  1st,  1905,  and  on  payment  of  a 
registration  fee  of  $5  (ib.,  s.  7). 

Osteopathy — Eecord. — The  certificate  of  registration  must 
he  recorded  by  the  recipient  in  the  office  of  the  clerk  of  the 
county  in  which  he  resides  (ib.,  8). 

Osteopathy — Laws  Applicable  to  Practitioners.^ — 
All  statutory  regulations  controlling  contagious  diseases  and  the 
granting  of  certificates  of  births  and  deaths  shall  apply  to  prac- 
titioners of  osteopathy  (ib.,  s.  11). 

Osteopathy — Penalty. — To  practise  or  attempt  to  practise 
the  science  of  osteopathy  in  Vermont  without  complying  with 
the  provisions  of  this  act  is  a  misdemeanor,  punishable  by  a  fine 
of  from  $50  to  $500,  or  by  confinement  in  the  house  of  correction 
for  not  more  than  one  year,  or  both  fine  and  imprisonment  (ib., 
s.  12). 

Osteopathy— Pees. — To  the  treasurer  of  the  board  before 
■examination,  $25  (ib.,  s.  5);  no  additional  fee  for  reexamination 
within  one  year  (ib. ). 

Eegistration  fee  under  sec.  6,  $25  (ib.,  s.  6).  Begistration f ee 
from  former  practitioners  registered  on  or  prior  to  March  1st, 
1905,  $5  (i6.,,  s.  7).  To  the  county  clerk  the  fee  for  recording 
(ib.,  s.  8). 

Virginia.  ^ 

Board  of  Examiners. — There  is  a  State  board  of  medical 
examiners  consisting  of  one  member  from  each  congressional 

'In  the  Code  of  1904,  there  is  a  the  Code  1,743,  7j),  which  the  compiler 
compilation  of  earlier  provisions  (Act  has  inserted  because  they  are  not  ex- 
1893-94,  p.  400,  p.  68)  (numbered  in      pressly  repealed  by  the  later  law,  but 
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district  and  three  from  tlie  State  at  large,  and  two  homoeopathie 
physicians  from  the  State  at  large  (Code  1904,  s.  1,744). 

The  board  is  composed  of  men  learned  in  medicine  and  sur- 
gery appointed  by  the  governor  from  a  list  of  names  recom- 
mended by  the  Medical  Society  of  Virginia,  together  with  two 
homoeopathic  physicians  nominated  to  him  by  the  Hahnemann 
Medical  Society  of  the  Old  Dominion.  The  recommendations  are 
required  to  be  by  votes  of  a  majority  present  at  some  meeting  of 
such  society ;  but  if  the  governor  considers  any  person  so  recom- 
mended unsuitable  he  may  decline  to  appoint  him,  in  which  case 
such  society  shall  within  ninety  days  after  notification  make  an- 
other recommendation,  and  if  the  society  fail  to  make  a  recom- 
mendation the  governor  is_  required  to  appoint  such  board  in 
whole  or  in  part  without  regard  to  such  recommendation.  If 
any  examiner  cease  to  reside  in  the  district  for  which  he  was  ap- 
pointed his  ofiBce  is  deemed  vacant  (ib.,  s.  1,745). 

The  regular  meetings  of  the  board  are  required  to  be  held  at 
least  once  a  year,  and  at  such  times  and  places  as  the  board  may 
prescribe,  and  special  meetings  may  be  held  on  the  call  of  the 
president  and  any  five  members.  The  board  may  prescribe  rules 
for  the  examination  by  its  members  of  candidates  for  the  prac- 
tice of  medicine  and  surgery  (ib.,  s.  1,746). 

Examination.  — The  board  at  any  of  its  meetings  must  ex- 
amine all  persons  making  application  to  them  who  desire  to  com- 
mence the  practice  of  medicine  or  surgery  in  the  State,  provided 
said  applicant  shall  produce  before  the  board  a  diploma  or 
other  satisfactory  evidence  of  his  graduation  in  some  medical 
college  or  institution  teaching  the  art  of  healing  human  diseases 
chartered  by  the  State  or  Territory  in  which  the  same  is  situ- 
ated ;  provided  that  any  undergraduate  taking  a  graded  course 
in  any  regularly  chartered  medical  college  shall  be  entitled  to  an  ■ , 
examination  on  such  branch  or  branches  as  he  or  she  may  pre- 
sent a  certificate  from  the  said  college  of  having  passed  a  satisfac- 
tory examination,  and  having  once  passed  a  satisfactory  examina- 
tion on  each  of  such  branches  before  the  State  board  of  medical 
examiners,  no  further  examination  shall  be  required  on  sucli 
branch  or  branches ;  but  an  applicant  failing  to  pass  a  satisfac- 

which  he  says  seem  to  be  largely  if  sistent  with  the  later  law,  we  have 

not  entirely  superseded  by  the  later  not  abstracted  them,  but  have  ab- 

amendments.     As  they   seem  to   be  stracted  only  the  later  laws  on  the: 

either  embodied  in  or  wholly  incon-  same  subject. 
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tory  examination  on  any  of  such  branches  shall  not  be  permitted 
to  be  examined  on  such  branch  or  branches  until  he  or  she  pre- 
sents a  diploma  of  graduation  as  doctor  of  medicine  from  some 
regularly  chartered  college,  of  medicine  (ib.,  s.  1,747). 

And  when  an  applicant  shall  have  passed  an  examination 
satisfactory  as  to  proficiency  before  the  board  in  session,  the 
president  must  grant  a  certificate  to  that  effect.  Any  applicant 
professing  a  system  of  medicine  which  does  not  require  the  use 
of  drugs  in  the  treatment  of  disease  shall  be  exempt  from  stand- 
ing an  examination  on  materia  medica  {ib.,  s.  1,747). 

Eeexamination — Special  Permit. — In  case  any  applicant 
shall  fail  to  pass  a  satisfactory  examination  he  shall  not  be  per- 
mitted to  stand  any  further  examination  within  six  months 
thereafter.  Such  applicant  shall  not  have  again  to  pay  the 
fee  prescribed;  provided  that  no  applicant  shall  be  rejected  on 
his  examination  on  account  of  his  adherence  to  any  particular 
school  of  medicine  or  system  of  practice,  nor  on  account  of  his 
views  as  to  the  method  of  treatment  and  the  care  of  disease, 
and  provided  furthet  that  when,  in  the  opinion  of  the  president 
of  the  board,  any  applicant  has  been  prevented  by  good  cause 
from  appearing  before  the  board,  the  president  shall  have  au- 
thority, in  his  discretion,  to  grant  a  special  permit  to  such 
applicant  to  practise  medicine  or  surgery  until  he  shall  have 
an  opportunity  to  appear  before  the  board  in  session  for  exami- 
nation, which  special  permit  shall  be  revocable  at  the  discre- 
tion of  the  president.  In  no  case  shall  the  special  permit  en- 
title the  holder  to  practise  after  the  next  regular  meeting  of 
the  board.  The  board  has  in  its  discretion  authority  to  accept 
in  lieu  of  examination  a  diploma  or  other  satisfactory  evidence 
of  graduation  in  some  medical  college  chartered  by  the  State 
or  Territory  in  which  the  same  is  situated  and  a  certificate 
from  the  examining  board  of  any  other  State  or  Territory  of  the 
United  States  or  of  the  District  of  Columbia,  showing  that  the 
applicant  has  passed  a  satisfactory  examination  as  to  his  profi- 
ciency, and  obtained  license  from  said  board  to  practise  medicine 
and  surgery  in  said  State,  Territory,  or  District ;  provided  that 
any  person  examined  by  the  State  exaniining  board,  prior  to 
January  1st,  1900,  whose  fee  for  such  examination  was  duly 
paid,  but  who  failed  to  pass  said  examination,  shall  have 
the  right  and  privilege  of  taking  the  examination  before  the 
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State   board,    notwithstanding  the  provisions  of  this  act  (ib., 
s.  1,747). 

Eecoed  op  Certificate. — Before  any  person  who  obtains 
a  certificate  may  lawfully  practise  medicine  or  surgery,  he  must 
cause  it  to  be  recorded  in  the  clerk's  office  of  the  county  or  cor- 
poration in  which  he  resides  in  this  State,  or,  if  he  resides  in  the 
city  of  Eichmond,  in  the  clerk's  office  of  the  chancery  court  of 
the  said  city ;  or  if  he  does  not  reside  in  the  State,  in  the  clerk's 
office  of  the  county  or  corporation  in  which  he  offers  to  practise, 
or  if  he  offers  to  practise  in  the  city  of  Eichmond,  in  the  clerk's 
office  of  the  chancery  court  of  that  city  (ib.,  s.  1,749).  It  shall 
be  indexed  in  the  name  of  the  person  to  whom  it  is  granted  («6.). 

Pkohibition. — No  person  who  shall  have  commenced  the 
practice  of  medicine  or  surgery  in  the  State  since  January  1st, 
1885,  or  who  shall  hereafter  commence  the  practice  of  the  same, 
shall  practise  as  a  physician  or  surgeon  for  compensation  with- 
out having  first  obtained  a  certificate  from  the  State  board  of 
medical  examiners  and  caused  it  to  be  recorded,  or  a  special 
permit  from  the  president  of  the  board  (ib.,  s.  1,750). 

Definition — Exceptions. — To  open  an  office  for  such  pur- 
pose (i.e.,  practice  as  a  physician  or  surgeon  for  compensation 
[■?]),  or  to  announce  to  the  public  in  any  way  a  readiness  to  prac- 
tise medicine  in  any  county  or  city  of  the  State,  or  to  prescribe 
for  or  to  give  surgical  assistance  to,  or  to  heal,  cure,  or  relieve, 
or  to  attempt  to  heal,  cure,  or  relieve  those  suffering  from  injury 
or  deformity  or  disease  of  mind  or  body,^  or  to  advertise  or  to 
announce  to  the  public  in  any  manner  a  readiness  or  ability  to 
heal,  cure,  or  relieve  those  who  may  be  suffering  from  injury  or 
deformity  or  disease  of  mind  or  body,  shall  be  to  engage  in  the 
practice  of  medicine  within  the  meaning  of  this  section ;  provided 
that  nothing  in  this  section  shall  be  construed  to  apply  to  or  to 
limit  in  any  manner  the  manufacture  or  sale  of  proprietary 
medicines,  or  apply  to,  affect,  or  interfere  in  any  way  with  the 
operation  of  any  hospital  noic  [April  24th,  1903]  established  in 
this  State  or  any  person  while  engaged  in  conducting  such  hos- 
pital, if  there  be  a  licensed  physician  resident  and  practising 

'  On  the  constitutionality  of  such  the  N.  Y.  law,  limiting  tbe  hours  of 

sweeping  provisions  see  State  v.  Biggs  labor  in  bakeries  to  ten  hours  a  day— 

[N.  C],  p.  405,  n.  2;  cf.  also  the  de-  decided  as  this  goes  to  press,  and  not 

cisioc  of  the  United  States  Supreme  yet  officially  reported. 
Court  on  the  unconstitutionality  of 
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therein,  or  to  any  person  who  commenced  the  practice  of  oste- 
opathy in  the  State  prior  to  January  1st,  1903. 

It  shall  also  be  regarded  as  practising  medicine  within  the 
meaning  of  this  section  if  any  one  shall  use,  in  connection  with 
his  or  her  name,  the  words  or  letters  "Dr.,"  "doctor,"  "profes- 
sor," "M.D.,"  or  "healer,"  or  any  other  title,  word,  letter,  or 
designation, ,  intending  to  imply  or  designate  him  or  her  as  a 
practitioner  of  medicine  or  surgery  in  any  of  its  branches ;  but 
this  section  shall  not  be  construed  to  apply  to  non-itinerant  opti- 
cians who  are  at  this  time  [April  24th,  1903]  engaged  in  the 
practice  of  optometry  in  this  State,  nor  to  professional  or  other 
nurses  {ib.,  s.  1,750). 

Penalty. — Any  person  who  shall  practise  medicine  or  sur- 
gery '  in  this  State  in  violation  of  the  provisions  of  this  section '  is 
punishable  with  a  fine  of  from  $50  to  $500  for  each  offence,'  and 
it  shaU  not  be  lawful  for  him  to  recover  by  action,  suit,  motion, 
or  warrant  in  any  of  the  courts  of  the  Statfe  any  compensation 
for  services  claimed  to  have  been  rendered  as  such  physician  or 
surgeon  {ib.,  s.  1,750). 

Jurisdiction. — The  circuit  and  corporation  courts  have  ex- 
clusive jurisdiction  to  try  offences  for  violation  of  this  section, 
committed  within  their  respective  counties  and  corporation  {ib.,. 
s.  1,750). 

'  Wliere  the  statute  (Acts  1883-84,  underthe  general  charge  of  the  in- 

p.  597,  s.  2)  provided  that  no  person  dictment,    of     practising     medicine 

should  practise  as  a  physician  with-  without  a  license,  the  court  stating 

out  a  license,   and   the    indictment  that  the  evidence  was  confined  to  a 

charged  that  the  accused  practised  period  within  a  year  of  the  finding  of 

medicine  without  a  license,  the  indict-  the  indictment,  and  the  place  (a  quar- 

ment  was  sufficient  and  not  open  to  ter  of  a  mile  outside  of  the  corporate 

demurrer;  to  charge  a  person  with  limits    of    the   city  of    "Winchester) 

practising  metjicine  is  equivalent  to  heing  within  the  jurisdiction  of  the- 

charging  that  he  practised  as  a  phy-  court.     Whitlock  «.  Commonwealth, 

sician.     Whitlock  v.  Commonwealth,  89  Va.,  337. 

89  Va.,  337.  ^^o  prejudicial  error   was    com- 

"  Where  accused  was  indicted  for  mitted  in  giving  the  jurj' an  instruc- 
practising  medicine  without  a  license,  tion  that  the  law  (Code  1887,  s.  574), 
it  was  not  error  to  permit  a  witness  imposing  a  fine  in  cases  where  no 
after  he  had  testified  that  he  had  pro-  other  penalty  was  specifically  im- 
cured  in  Winchester  (within  the  jur-  posed,  applied,  whereas  the  law 
iadiotion  where  the  case  was  tried)  a  (1883-84,  p.  597,  s.  92)  specifically 
prescription  for  his  wife  from  defend-  imposed  a  fine  for  pi'actislng  as  a 
ant,  to  testify  that  defendant  had  physician  without  a  license,  the  mini- 
visited  members  of  his  family  and  mum  penalty  under  each  of  said  laws 
practised  upon  them,  outside  of  Win-  being  the  same,  and  the  jury  by  their 
Chester;  though  the  first  testimony  verdict  having  imposed  the  minimum, 
was  evidence  of  a  completed  offence,  fine.  Whitlock  v.  Commonwealth,, 
the  further  testimony  was  admissible  89  Va.,  337. 
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Non-Eesidents.  —Any  physician  or  surgeon  who  resides  in 
an  adjoining  State  within  ten  miles  of  the  boundary  line  of  this 
State  is  entitled  to  stand  the  examination  and  receive  a  certificate, 
and  the  certificate  must  be  recorded  as  above  provided  in  that 
county  in  the  State  nearest  to  his  place  of  residence,  and  such 
certificate  and  recordation  shall  make  it  lawful  for  him  to  prac- 
tise medicine  and  surgery  in  this  State  {ib.,  s.  1,751). 

Exceptions. —Nothing  in  this  chapter  includes  or  affects 
any  dentist  or  midwife,  nor  any  commissioned  of&cer  or  contract 
surgeon  of  the  United  States  army,  navy,  or  marine  hospital' 
service  in  the  performance  of  his  duties  as  such,  nor  to  {do .')  any 
physician  or  surgeon  residing  in  any  other  State  or  Territory  of 
the  United  States  or  in  the  District  of  Columbia  called  into  con- 
sultation in  a  special  case  with  a  physician  or  surgeon  residing 
in  this  State,  nor  does  this  chapter  affect  or  change  in  any  ivay 
the  laws  in  reference  to  the  license  tax  to  be  paid  by  physicians, 
surgeons,  and  dentists  {ib.,  s.  1,752). 

Fees. — To  the  board  of  examiners,  through  such  officers  or 
members  as  it  may  designate,  before  examination,  $10  {&>.,  s. 
1,747).     For  reexamination,  no  fee  {ib.) 

To  the  clerk  of  the  court,  for  recording,  same  fee  as  for  re- 
cording a  deed  {ib.,  s.  1,749). 

License  Tax. — No  person  shall,  without  a  license  authorized 
by  law,  practise  as  a  physician  or  surgeon  or  the  art  of  healing 
bodily  or  mental  infirmities  without  physic  or  surgery ; '  and  no 
person  who  shall  hereafter  apply  for  license  to  practise  as  a  physi- 
cian or  surgeon  shall  have  such  license  granted  to  him  unless  at  the 
time  of  such  application  he  shall  exhibit  to  the  commissioner  of 
the  revenue  to  whom  such  application  is  made  a  certificate  from 
the  president  of  the  State  board  of  medical  examiners,  that  such 
person  has  passed  a  satisfactory  examination  before  said  board, 
or  a  special  permit  from  said  president,  or  shall  file  with  him  an 
affidavit  that  such  applicant  for  a  license  to  practise  medicine  or 
surgery  commenced  the  practice  of  medicine  or  surgery  in  this 
State  prior  to  January  1st,  1885,  which  affidavit  shall  be  sub- 
scribed and  sworn  to  by  such  applicant  (Tax  Bill,  April  16th, 
1903,  cl.  114,  Code  1904;  Appendix,  p.  2,244,  cl.  114).  A  false 
oath  in  such  affidavit  is  perjury  {ib.).  Nothing  in  this  section 
prevents  any  authorized  physician  or   surgeon  or  other  per- 

1  See  n.  1,  p.  510. 
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son  from  extracting  teeth  for  any  one  suffering  from  toothache 

No  person  shall  practise  as  a  physician  or  surgeons  {sic  /)  for 
compensation '  without  a  license ;  but  a  license  to  practise  either 
medicine  or  surgery  shall  confer  the  privilege  of  practising  both 
of  said  professions ;  a  license  granted  to  practise  in  any  county 
or  corporation  authorizes  such  physician  or  surgeon  to  practise 
throughout  the  commonwealth.  Any  person  violating  any  of 
the  provisions  of  this  section,  or  who  shall  practise  in  either  of 
the  professions  named  without  having  first  obtained  a  license 
therefor,  shall  pay  a  fine  of  from  $30  to  $100  for  each  offence, 
and  shall  be  debarred  from  recovering  any  compensation  for 
such  services  by  action,  suit,  motion,  or  warrant  in  any  of  the 
courts  of  the  commonwealth  (ib.,  cl.  117,  Code  1904;  Appendix, 
p.  2,245,  cl.  117). 

Every  physician  or  surgeon  who  has  been  licensed  for  less 
than  five  years  shall  pay  $10  (for  the  year  commencing  February 
1st,  1903,  and  each  year  thereafter  [?])— (i6.,  cl.  1,  Code  1904, 
Appendix,  p.  2,191).  And  every  physician  or  surgeon  who  has 
been  licensed  and  practised  for  five  years  and  more  shall  pay 
$15 ;  but  in  cities  and  towns  of  five  thousand  inhabitants  or  more 
the  tax  on  physicians  or  surgeons  shall  be  $25,  provided  that  no 
physician  or  surgeon  shall  be  required  to  pay  more  than  $10 
whose  receipts  are  less  than  $500  per  annum.  Every  physicians 
{dc!)  or  surgeon  shall  be  licensed  by  the  commissioner  of  the 
revenue  for  the  district  or  city  wherein  such  physician  or  surgeon 
has  his  regular  and  principal  office  {ib.,  cl.  118,  Code  1904;  Ap- 
pendix, p.  2,245,  cl.  118). 

No  person  shall  sell  any  medicine,  salve,  liniment,  or  com- 
pound of  a  like  kind,  unless  he  be  a  licensed  merchant,  whether 
he  be  the  manufacturer  thereof  or  not,  without  a  license. 

Any  person  selling  any  medicine,  salve,  liniment,  or  any 
compound  of  a  like  kind  without  having  first  obtained  a 
license  for  such  privilege,  shall  pay  a  fine  of  from  $30  to  $100 

'  While  Act  1884  provided  tliat  no  compensation ;   therefore  it  was  not 

person  should  practise  as  a  physician  essential  that  an  indictment  for  prac- 

for  compensation,  without  a  license,  tising  medicine  {i.e.,  as  a  physician) 

Code  of  1887,  s.  534,  provided  that  it  without  a  license  should  allege  that 

should  be  unlawful  for  any  person  to  the  accused   practised  for    compen- 

engage  without  a  license  in  any  busi-  sation.    Whitlock  v.  Commonwealth, 

ness  or  profession  for  which  a  license  89  Va. ,  337. 
18  required,  either  with  or  without 
33 
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for  each  offence  {ib.,  cl.  119,  Code  1904;  Appendix,  p.  2,245, 
cl.  119). 

MiDWiVES.— The  preceding  sections  of  this  chapter  shall  not 
apply  to  any  midwife  (ib.,  s.  1,753). 

Graduate  I^Tueses. — The  license  and  practice  of  the  profes- 
sion of  graduate  nurse  is  regulated  at  length  by  sec.  1,766,  a,  Code 
1904,  but  the  laws  regulating  that  profession  do  not  fall  within 
the  scope  of  this  article. 

Washington.' 

Constitutional  Peotision. — The  legislature  shall  enact 
laws  to  regulate  the  practice  of  medicine  and  surgery  (Constitu- 
tion, art.  XX.,  s.  2). 

Examining  Boaed. — The  governor"  is  required  to  appoint 
a  State  medical  examining  board  of  nine  members,  learned 
and  skilled  in  the  practice  and  theory  of  medicine  and  surgery ' 
(Act  of  April  10th,  1890,  p.  114,  s.  1;  Ballinger's  Code,  s. 
3,012). 

The  said  board  is  required  to  hold  meetings  for  examination 
on  the  first  Tuesday  of  January  and  July  in  each  year,  alter- 

1  The  right  of  the  legislature  to  en-  '  There  is  no  violation  of  the  Con- 
act  a  law  of  this  character  is  founded  stitution  of  the  State  of  Washington 
upon  the  police  power  of  the  State.  (Art.  i.,  s.  12,  prohibiting  the  pas- 
This  is  "  that  inherent  and  plenary  sage  of  laws  granting  to  any  citizen 
power  in  the  State  which  enables  it  or  corporation  privileges  or  immuni- 
to  prohibit  all  things  hurtful  to  the  ties,  which  upon  the  same  terms 
comfort,  safety,  and  welfare  of  so-  shall  not  equally  belong  to  all  citi- 
ciety  "  (quoting  from  Lake  View  v.  zens  or  corporations)  in  vesting  the 
Rose  Hill  Cemetery,  70  III.,  193).  governor  with  the  power  of  selecting 
In  the  profession  of  medicine,  so  the  board  of  medical  examiners, 
great  is  the  necessity  for  special  State  «.  Carey,  4  Wash.,  424. 
qualifications  in  the  practitioner,  and  *  If  the  act  exempted  the  members 
so  injurious  the  consequences  likely  of  the  examining  board  from  any  of 
to  result  from  the  want  of  it,  that  the  the  burdens  imposed  on  other  pliy- 
power  of  the  legislature  to  prescribe  sicians  {e.g.,  submitting  to  an  exanii- 
such  reasonable  conditions  as  are  cal-  nation  and  paying  the  examination 
culated  to  exclude  from  the  profes-  fee),  it  might  be  unconstitutional 
sion  those  who  are  unfitted  to  dis-  under  Art.  i.,  s.  12,  Const.  Wash, 
charge  its  duties  cannot  be  doubted  But  the  fact  that  a  practitioner  of 
(citing  Hewitt  v.  Charier,  16  Pick.  medicine  is  a  member  of  the  board 
Mass.,  353;  Wright  v.  Lanckton,  19  does  not  release  him  from  obtaining  a 
Pick.  Mass. ,  388 ;  Cooley,  Const.  license  and  paying  the  fee.  A  nia- 
Lim.,  p.  745).  State  s.  Carey,  4  jority  of  the  board  may  grant  the 
Wash. ,  434.  license,  and  they  may  grant  it  to  a 

On  the  constitutionality  of  analo-  member    of    the    board.    State  ". 

gous  laws  regulating  admission  to  the  Carey,  4  Wash.,  434. 
practice     of    dentistry,    see    in    re 
Thompson,  78Pac.  R.,  899  (Wash.). 
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nately  in  western  and  eastern  Washington,  at  such  places  as  the 
board  may  designate.  The  board  may  call  special  meetings 
when  in  the  opinion  of  a  majority  of  the  board  they  are  neces- 
sary. The  board  is  required  to  keep  a  record  of  all  applicants 
for  a  license,  with  his  or  her  age,  the  time  spent  in  the  study  and 
practice  of  medicine  or  surgery,  and  the  name  and  location  of  all 
institutions  granting  to  such  applicants  degrees  or  certificates  of 
lectures  in  medicine  or  surgery,  and  whether  such  applicant  was 
rejected  or  licensed;  and  said  register  is  prima  facie  evidence  of 
all  matters  therein  recorded  (ib.,  s.  2;  Ballinger,  s.  3,013). 

Qualification. — Every  person  desiring  to  commence 'the 
practice  of  medicine  or  surgery,  or  either  of  them,  in  any  of  its 
or  their  branches,  must  make  a  written  application  to  the  board 
for  a  license;  each  applicant  for  license  must  be  not  less  than 
twenty-one  years  of  age,  shall  furnish  a  certificate  of  good  moral 
character,  and  shall  be  a  graduate  of  some  duly  authorized  medi- 
cal college  now  having,  if  it  be  in  existence,  at  least  a  four-years' 
graded  course."  At  the  time  and  place  designated  by  the  board 
or  at  a  regular  meeting  of  the  board,  applicants  must  be  examined ' 


lit  is  no  valid  obiection  to  the  law 
(clxix.  ol:  Code  of  Washington  Ter- 
ritory) that  it  discriminates  between 
persons  of  equal  learning  and  skill 
by  permitting  those  to  continue  to 
practise  who  were  so  engaged  on  the 
day  before  the  passage  of  the  law, 
and  denies  that  privilege  to  those 
who  seek  to  so  engage  on  the  day  fol- 
lowing, for  in  fact  the  law  did  not 
deny  the  privilege  of  practising  to 
any  one.  It  allowed  any  citizen  of 
the  Territory  to  qualify  according  to 
its  terms,  and  then  to  practise.  Fox 
V.  Territory  of  Washington,  3  Wash. 
Ter.  R.,  297. 

"  The  prescription  as  a  standard,  of 
graduation  from  a  medical  college  or 
university,  and  the  relaxation  of  the 
standard  in  favor  of  those  who  were 
engaged  in  practice  at  the  time  of  the 
passage  of  the  law,  was  no  depri- 
vation of  a  right  secured  by  the  14th 
amendment  to  the  U.  S.  Constitution ; 
it  is  not  the  right  of  medical  prac- 
titioners, bearing  diplomas,  to  have 
excluded  from  practice  all  who  are 
not  thus  qualified.  Fox  ii.  Territory 
of  Washington,  2  Wash.  Ter.  R.,  297 
(1884). 

Under  the  dental  law,  it  was  held 


that  the  legislature  might  provide 
that  an  applicant  must  be  possessed 
of  a  diploma  from  some  dental  college 
in  good  standing ;  that  such  a  require- 
ment was  not  unreasonable  nor  un- 
constitutional. Jn  re  Thompson,  78 
Pac.  R.,  899  (Wash.),  citing  ex  parte-. 
Whitley  (Cal.),  77  Pac.  R.,  879. 

^For  centuries  the  law  has  required 
physicians  to  possess  aud  exercise 
skill  and  learning,  for  it  has  mulcted 
in  damages  those  who  pretend  to  b& 
physicians  and  surgeons,  who  have- 
neither  learning  nor  skill.  State  ». 
Carey,  4  Wash.,  424. 

It  is  a  crime  to  agree  to  obtain  for- 
a  money  consideration  from  a  mem- 
ber of  the  medical  board  a  set  of  the 
examination  questions  in  advance  of 
the  examination,  in  order  that  an- 
other than  the  intending  applicant 
shall  prepare  the  answers,  and  that 
the  said  applicant  shall  then  appear- 
at  the  examination  and  give  the  an- 
swers as  his  own.  It  is  an  agreement 
to  defraud  the  board,  and  the  crime 
is  complete  when  the  agreement  is 
made,  though  the  Intent  is  not  carried 
out.  The  crime  is  not  dependent  on 
the  success  or  failure  of  the  enter- 
prise.    The  gist  of  the  offence  is  a 
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in  anatomy,  physiology,  chemistry,  histology,  materia  mediea, 
theraputlcs,  preventive  medicines,  practice  of  medicine,  surgery, 
obstetrics,  diseases  of  women  and  children,  of  the  nervous  system 
of  the  eye  and  ear,  medical  jurisprudence,  and  such  other  branches 
as  the  board  deem  advisable.  The  examination  must  be  both 
scientific  and  practical,  and  of  sufficient  severity  to  test  the  candi- 
(date's  fitness  to  practise  medicine  and  surgery,'  and  shall  be  by 
written  or  printed,  or  partly  written  and  partly  printed,  ques- 
tions and  answers,  and  the  same  are  required  to  be  filed  and 
preserved  of  record  in  the  office  of  the  secretary  of  the  board. 
After  the  examination,  if  it  be  satisfactory,''  the  board  shall 
grant  a  license  to  practise  medicine  and  surgery,  by  the  con- 
sent of  not  less  than  five  members,  except  as  hereinafter  pro- 
vided {ib.,  s.  3,  as  amended  Act  1901,  c.  42,  s.  1,  as  amended 
Act  1905,  c.  41). 

Licensee  of  Boaed  of  Another  State. — If  an  applicant 
for  a  license  produce  and  exhibit  to  an  examining  board  a  certifi- 
cate from  a  board  of  medical  examiners  appointed  under  the 
laws  of  any  State  of  the  United  States  and  recognizing  licenses 
from  this  State,  that  the  person  presenting  it  is  duly  and  well 
qualified  to  practise  medicine  and  surgery  in  the  State  issuing 
said  certificate,  and  that  the  board  issuing  it  has  subjected  the 
applicant  to  a  thorough  examination  to  ascertain  this  fact,  he  or 
she  may  at  the  discretion  of  the  examining  board,  on  paying  the 
prescribed  fee  and  otherwise  complying  with  all  the  requirements 
of  this  act,  receive  from  the  examining  board  a  license  as  if  an 
examination  was  had  in  this  State ;  on  filing  such  license  with 
the  clerk  of  the  superior  court,  as  in  this  act  provided,  he  or  she 
shall  be  a  legally  qualified  practitioner  of  medicine  and  surgery, 

fraudulent  and  corrupt  combination  learning  and  skill  in  the  school  of 
with  the  intent  that  injury  shall  re-  medicine  which  the  physician  pro- 
suit.  While  it  is  not  unlawful  to  fesses  to  practise  (citing  Eastman  s 
pass  the  examination,  the  means  to  State,  109  Ind.,  278,  White  v.  Car- 
be  used  were  unlawful,  and  the  agree-  roll,  43  N.  Y.,  161).  State  ».  Carey, 
ment  constituted  an  indictable  con-  4  Wash.,  424. 
spiracy.  States.  Stewart,  73  Pac.  ^xhe  statute  (1889-90,  p.  114)  does 
E.,  1,026  (1903,  Supr.  Ct.  of  Wash.).  not  discriminate  between  rival  ordit- 
1  It  is  not  within  the  power  of  the  fereut  schools  of  medicine,  nor  does 
legislature  to  discriminate  in  favor  it  invade  or  abridge  any  citizens 
of  any  particular  school  w  medicine.  constitutional  right.  No  one  is  pro- 
When  intelligent  and  educated  men  scribed  or  prevented  from  practising 
differ  in  their  theories,  the  legislature  medicine.  State  «.  Carey,  4  wasn., 
has  no  power  to  condemn  the  one  or  424. 
approve  the  other,  but  it  may  require 
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subject  to  the  provisions  of  the  act  as  to  revocation  of  license 
{ib.,  s.  3,  as  amended  Act  1901,  c.  42,  s.  1;  Ballinger,  s.  3,014, 
amended  Act  1905,  c.  40). 

Ebfusal  ok.  Ebvogation. — The  board  may  refuse  or  revoke 
a  license  for  unprofessional  or  dishonorable  conduct,  subject  to 
the  right  of  appeal  {ib.,  s.  3,  as  amended  Act  1901,  c.  42,  s.  1 
and  Act  1905,  c.  40). 

"  Unprofessional  or  dishonorable  conduct "  means :  procuring 
or  aiding  or  abetting  in  procuring  a  criminal  abortion ;  or  em- 
ploying what  are  popularly  known  as  cappers  or  steerers ;  or  ob- 
taining any  fee  on  the  assurance  that  a  manifestly  incurable 
disease  can  be  permanently  cured ;  or  wilfully  betraying  a  pro- 
fessional secret;  or  advertisements  of  medical  business  in  which 
untruthful  and  improbable  statements  are  made ;  or  advertising 
any  medicines  or  means  whereby  the  monthly  periods  of  women 
can  be  regulated,  or  the  menses  re-established  if  suppressed ;  or 
the  conviction  of  any  offence  involving  moral  turpitude;  or 
habitual  intemperance  {ib.,  s.  4;  Ballinger,  s.  3,015). 

In  case  of  a  refusal  or  a  revocation  of  a  license,  the  board  is 
required  to  file  a  brief  and  concise  statement  of  the  grounds  and 
reasons  thereof  in  the  office  of  its  secretary,  which,  with  the 
decision  of  the  board  in  writing,  shall  remain  of  record  in  said 
office.  Before  a  license  can  be  revoked  for  unprofessional  or 
dishonorable  conduct,  a  complaint  of  some  person  under  oath 
must  be  filed  in  the  of&ce  of  the  secretary  of  the  board,  charging 
the  acts  of  unprofessional  or  dishonorable  conduct  and  the  facts 
complained  against  the  accused  in  ordinary  and  concise  lan- 
guage, and  at  least  ten  days  prior  to  the  hearing  the  board  shall 
cause  to  be  served  upon  the  accused  a  written  notice  and  copy  of 
such  complaint,  such  notice  containing  a  statement  of  the  time 
and  place  of  the  hearing.  The  accused  may  appear  at  the  hear- 
ing and  defend  in  person  or  by  counsel,  and  may  have  the  sworn 
testimony  of  witnesses  taken  and  present  other  evidence  in  his 
behalf,  and  the  board  may  receive  arguments  of  counsel  (ib.,  s. 
5;  Ballinger,  s.  3,016). 

Appeal  in  Case  of  Ebvogation  oe  Ebfusal  of  License.  ^ — 

'  The  law  (1889-90,  p.  114)  excludes  of  the  board.     It  provides  for  an  ap- 

no  one  who  is  actually  qualified  and  peal  to  the  courts  of  justice  where  a 

who  is  willing  to  submit  to  the  pre-  license  is  refused  or  revoked.    It  is 

scribed  examination,   and   to  guard  not  in  conflict  with  any  constitutional 

against  arbitrary  or  captious  action  right.    State  v.  Carey,  4  Wash.,  424. 
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In  case  of  refusal  or  revocation  of  a  license  by  the  board,  tlere 
is  a  right  of  appeal  within  thirty  days  after  the  filing  of  the  de- 
cree in  the  office  of  the  secretary,  to  the  superior  court  in  and 
for  the  county  in  which  was  held  the  last  general  meeting  of  the 
board  prior  to  the  refusal  of  the  license,  in  case  of  refusal;  and 
to  the  superior  court  in  and  for  the  couuty  in  which  the  hearing 
was  had  upon  which  such  license  was  revoked,  in  case  of  revoca- 
tion.    The  person  desiring  to  appeal  must  serve  or  cause  to  be 
served  on  the  said  secretary  a  written  notice  of  appeal  containing 
a  statement  of  its  grounds,  and  must  file  in  the  said  secretary's 
office  an  appeal  bond  with  a  good  and  sufficient  surety  to  be  ap- 
proved by  the  secretary,  to  the  State  of  Washington,  conditioned 
for  the  speedy  prosecution  of  such  appeal  and  the  payment  of 
such  costs  as  may  be  adjudicated  against  him  upon  such  appeal. 
Said  secretary  must  within  ten  days  after  service  of  said  notice 
and  filing,  and  the  approval  of  the  said  appeal  bond,  transmit  to 
the  clerk  of  the  court  to  which  the  appeal  is  taken  a  certified 
copy,   under  the  seal   of  the  board,   of  the  decision  and  the 
grounds  in  case  of  refusal,  and  in  addition  a  certified  copy  under 
said  seal  of  the  complaint  in  the  case  of  revocation,  with  the 
bond  and  notice  of  appeal.     The  clerk  must  thereupon  docket 
such  appeal  causes,  and  they  stand  for  trial  in  all  respects  as  or- 
dinary civil  actions,  and  like  proceedings  are  had  thereon.    On 
appeal  the  cause  is  tried  de  novo.      Either  party  may  appeal 
from  a  judgment  of  the  superior  court  to  the  supreme  court  in 
like  manner  as  in  civil  actions  within  sixty  days  after  the  rendi- 
tion and  entry  of  such  judgment.     If  the  judgment  be  in  favor 
of  the  party  appealing  from  the  decision  of  the  board,  and  the 
examining  board  does  not  appeal  within  sixty  days,  in  that  case 
at  the  end  of  sixty  days  the  board  shall  immediately  issue  to  the 
successful  party  the  usual  license  to  practise  medicine  and  sur- 
gery, and  in  addition  reinstate  upon  its  records  the  name  of  such 
successful  applicant,  in  case  of  revocation.     In  case  of  appeal  to 
the  supreme  court  by  the  board,  no  such  license  shall  be  issued 
nor  reinstatement  required  until  the  final  determination  of  the 
cause.     In  case  the  final  decision  of  the  supreme  court  be  against 
the  board,  then  the  said  court  shaU  make  such  order  as  may  be 
necessary  and  the  board  shall  act  accordingly.     No  appeal  bond 
can  be  required  of  the  board,  nor  any  costs  adjudged  or  taxed 
against  the  same  {ib.,  s.  6;  Ballinger,  s.  3,017). 
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Filing  Authority — Notice  of  Change  of  Location  or 
Death  or  Bevocation. — The  person  receiving  a  license  must, 
before  commencing  the  practice  of  medicine  or  surgery  or  any  of 
their  branches,  file  it,  or  a  certified  copy,  with  the  county  clerk 
of  the  county  where  he  or  she  resides, '  and  the  county  clerk  is 
required  to  file  said  certificate  or  copy  and  enter  a  memorandum 
thereof,  giving  the  date  of  license  and  the  naiue  of  the  person  to 
whom  it  was  issued,  and  the  date  of  filing ;  and  on  notice  to  him 
of  a  change  of  location  or  the  death  of  a  person  licensed  or  of 
revocation,  the  county  clerk  is  required  to  enter  a  memorandum 
of  said  fact  at  the  appropriate  place  in  the  record.  In  case  of 
removal  into  another  county,  the  person  licensed  must  procure 
from  the  county  clerk  a  certified  copy  of  the  said  license,  and  file 
it  with  the  county  clerk  of  the  county  to  which  he  or  she  shall 
remove  (_ib.,  s.  7,  as  amended  Act  1901,  c.  42,  s.  2 ;  Ballinger,  s. 
3,018;  Ballinger's  Supp.  1903,  s.  3,018). 

Evidence. — Proof  of  failure  to  file  the  license  or  copy  with 
the  county  clerk  as  provided  is  prima  facie  evidence  of  a  violation 
of  the  act,  punishable  as  provided.  The  county  clerk's  records 
are  the  only  evidence  required  as  proof  of  failure  to  file,  but  may 
be  rebutted  by  competent  testimony  (ib.,  s.  7,  as  amended  Act 
1901,  c.  42,  s.  2). 

In  prosecutions  evidence  that  defendant  has  failed  to  file  a 
license  with  the  county  clerk  as  required  is  prima  facie  evidence 
that  the  defendant  is  not  a  legally  licensed  practitioner  (i&.,  s.  8, 
as  amended  Act  1901,  c.  42,  s.  3;  Ballinger,  s.  3,019;  Ballinger's 
Supp.  1903,  s.  3,019). 

Offence — Penalty.'' — To  practise  medicine  or  surgery  or 

'Though  the  test  is  faulty,  and  a  Wash.,  424  (citing  Fox  i).  Territory, 

practitioner's  qualifications  may  not  2  Wash  T.,  297;  State  v.  Van  Doran, 

be  affected  by  the  mere  accident  of  109  N.  C,  864;  Dent  ».  W.  Va.,  129 

his  residence  in  the  State  at  the  time  U.    S.,   131;  People  «.   Phippin,  70 

of  the  passage  of  the  law,  and  though  Mich. ,  6). 

there  may  be  no  substantial  reason  ^  Sec.  8  (of  the  law  of  1889-90,  p. 

why  the  community  should  not  be  114)    defines  the   crime.     It    is  not 

protected  from   resident   as  well  as  merely  an  enumeration  of  probative 

non-resident  charlatans  and  quacks,  facts,  which  need  not  be  alleged  in 

the  wisdom  of  the  act  and  its  reason-  the  complaint.     It  would  be  a  defence 

ableness   or    unreasonableness    is    a  to  the  indictment  to  prove  that  the 

question  for  legislative  discretion  and  party  charged  had  neither  appended 

not  for  judicial  determination.     State  to  his  name  the  prescribed  letters  nor 

«.  Carey,  4  Wash.,  424.  for  a  fee  prescribed,  etc.     It  is  nec- 

Tlie  prescription  of  residence  as  a  essary  to  allege  and  prove  the  com- 

■qualiflcation  does  not  affect  a  consti-  mission  of  one  of  the  acts  in  the  defi- 

tutioual   right.     State    v.    Carey,    4  nition  to  justify  a  conviction.     This 
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either  of  its  or  their  branches  without  obtaining  and  filing  a 
license  or  contrary  to  this  act  is  a  misdemeanor, '  punishable  with 
a  fine  of  from  $50  to  $100,  or  imprisonment  in  a  county  jail  from 
ten  to  ninety  days,  or  both.  Bach  day  of  illegal  practice  is 
deemed  a  separate  offence. 

Definition.  ' — Any  person  is  regarded  as  practising  who  shall 
have  and  maintain  an  ofiEtce  or  place  of  business  with  his  or  her 
name  and  the  words  physician  or  surgeon,  "Doctor,"  °"M.D.,"  or 
"M.B."  in  public  view,  or  shall  assume  or  advertise  the  title  of 
doctor  or  any  title  which  shall  show  or  shall  tend  to  show  that 
the  person  assuming  or  advertising  is  a  lawful  practitioner  of 
any  of  the  branches  of  medicine  or  surgery  in  such  a  manner  as 
to  convey  the  impression  that  he  or  she  is  a  practitioner  of  medi- 
cine or  surgery  under  the  laws  of  this  State,  or  who  shall  prac- 
tise medicine  or  surgery  under  a  false  or  assumed  name  or  under 
cover  of  the  name  of  some  legal  practitioner  or  personate  any 
legal  practitioner,  or  for  a  fee  prescribe,  direct,  or  recommend 
for  the  use  of  any  person  any  drug  or  medicine  for  the  treatment, 
care,  or  relief  of  any  wound,  fracture,  or  bodily  injury,  infirm- 
ity, or  disease;   but  the  chapter   does   not    apply  to  dentists 

is  a  crime  not  Isnown  to  the  common  A  defective  indictment  is  not  cured 

law.     If  the  statute  has  failed  to  de-  by  the  verdict,  where  the  facts  stated 

fine  it,  it  is  not  defined,  and  the  de-  do  not  constitute  a  crime,  and  a  mo- 

fendant  is  called  upon  to  answer  to  tion  in  arrest  of  judgment,  after  a 

an  undefined  crime  where  no  particu-  verdict  of  guilty,  should  he  sustained, 

lar  act    constituting    the    crime    is  State  «.  Carey,  4  Wash.,  434  (Dunbar 

charged.     State  «.   Carey,  4  Wash.,  and   Stiles,  T.     Anders,  C.  J.,  con- 

424.  curring,   but   expressing  doubts  on 

The  defendant  has  a  right  to  be  in-  constitutionality  of   the   law,  Hoyt 

formed  of  the  precise  nature  of  the  and  Scott  dissenting), 

oflence  with  which  he  is  charged.  i  See  note  3,  p.  615. 

An  indictment  or  complaint  under  *  See  n.  3,  p.  519. 

this  act,  which  charges  that  the  de-  s  Where  the  indictment  charged  that 

fendant  at  a  time  and  place  named  accused  maintained  an  office  and  ad- 

"  did  then  and  there  unlawfully  prac-  vertised  the  title  of  doctor,  it  was  not 

tise  medicine  "  within  the  State,  with-  proof  of  this  charge  to  introduce  a 

out  having  first  obtained  a  license,  newspaper  advertisement  of  a  person 

does  not  charge  a  crime.     The  crime  styling  himself  "Dr.,"  and  stating 

is  appending  the  letters  named  in  the  that  he  maintained  an  ofiice,  without 

act,  to  the  name  or  prescribing  for  a  proving  that  the  accused  authorized 

fee;  and  the  indictment  is  defective.  theadvertisement  and  was  the  person 

It  should  specifically  charge  the  of-  named  therein.    From  the  newspaper 

fence  of  which  he  is  accused,  naming  advertisement   alone  there  was  not 

the  person  for  whom  he  prescribed  (if  suflBcient  proof  to  authorize  a  verdict 

accused  of  prescribing).     The  indict-  of  guiltv,   and  the  accused  should 

ment  must  contain,  not  the  name  of  be  discharged.     State  v.  Dunham,  »1 

the  oflence,  but  a  statement  of  the  Wash.,  636. 
acts  constituting  the  oflence.     State 
V.  Carey,  4  Wash.,  424. 
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while  confining  themselves  strictly  to  dentistry  ^  (i6. ,  s.  8,  as 
amended  Act  1901,  c.  42,  s.  3;  Ballinger,  s.  3,019;  Ballinger's 
Supp.  1903,  s.  3,019). 

Peosecutions. — Justices  of  the  peace  and  the  superior  court 
have  concurrent  jurisdiction,  and  it  is  the  duty  of  the  respective 
county  or  district  attorneys  to  prosecute  violations  (ib.,  s.  8,  as 
amended  Act  1901,  c.  42,  s.  3;  Ballinger,  s.  3,019;  Ballinger's 
Supp.  1903,  s.  3,019). 

Eegulations. — The  board  has  authority  to  prescribe  and 
establish  all  needful  rules  and  regulations  to  carry  this  chapter 
into  effect  (ib.,  s.  9;  Ballinger,  s.  3,020). 

PoEMEE  Peactitionees.  — All  persoBS  licensed  under  section 
2,289  of  the  laws  of  Washington  Territory,  1881,''  or  having  com- 
plied with  its  provisions,  are  to  be  taken  and  considered  as 
licensed  under  this  act, '  and  the  secretary  of  the  board  is  required 
to  enter  the  names  of  such  persons  upon  the  register  kept  by 
him,  as  licensed  physicians  and  surgeons  on  their  written  appli- 
cation {ib.,  s.  10;  Ballinger,  s.  3,020,  a). 

Fee. — To  the  treasurer  of  the  board,  for  examination,  $25 
(i6.,  8.  3,  as  amended  Act  1901,  c.  42,  s.  1,  and  Act  1905, 
c.  41). 

West  Vieginia. 

Boaed  op  Health. — The  State  board  of  health,  appointed 
by  the  governor  (which  is  the  examining  board — infra),  consists 
of  two  physicians  residing  in  each  district,  graduates  of  reputa- 
ble medical  colleges,  who  shall  have  practised  medicine  not  less 
than  six  years  continuously  (Code,  1899,  c.  150,  s.  1). 

'  For  decision  under  the  analogous  ^  The  legislature,  in  exempting  those 

law  regulating  the  practice  of  den-  engaged  in  practice  at  the  time  of  the 

tistry  see  State  ex  rel.  Smith  v.  Den-  passage  of  the  law,  did  so  for  good 

tal  Examiners,  31  Wash.,  492.  and  valid  reasons.     This  did  not  en- 

'The  provisions  of  ch.  clxix.  of  the  title  other  classes  of  persons  to  claim 
Code  of  Washington  Territory,  re-  the  exemption  under  the  14th  amend- 
specting  the  practice  of  medicine,  ment,  U.  S.  Constitution,  or  any 
were  not  in  any  sense  ex  post  facto  other  clause  of  the  federal  Consti- 
laws  or  bills  of  attainder.  Fox  v.  tution.  Pox  v.  Territory  of  Wash- 
Territory  of  Washington,  2  Wash.  ington,  2  Wash.  Ter.  R.,  297. 
Ter.  R.,  397  (1884).  For  the  same  reason,  it  is  no  objec- 

The  prescription  of  qualifications,  tion  to  the   law  that  it   exempted 

excludkg  many'  who  might  other-  physicians  and  surgeons  living  ad ja- 

wise  engage  in  the  practice,  does  not  cent  to  the  territory,  who  might  cross 

proceed  upon  the  idea  of  punishment  the  border  to  attend  patients  (ib.). 
for  past  acts  (ib.). 
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Qualification.* — The  following  persons  and 
permitted  to  practise  medicine : 


no  others  are 


1  There  was  no  provision  of  sees.  9 
.(prescribing  the  qualification)  and  15 
(defining  the  offence),  ch.  93,  Acts 
1883,  which  violated  any  provision  of 
the  Constitution  of  the  United  States 
or  of  the  State  of  West  Virginia. 
State  V.  Dent,  25  W.  Va. 

The  act  (1883,  c.  93)  is  not  a  spe- 
•cial,  but  a  general  law.  State  v. 
Dent,  25  W.  Va.,  1. 

The  courts  cannot  determine 
whether  the  action  of  the  legislature 
in  prescribing  the  qualifications  is 
wise;  that  is  a  legislative  question. 
State  «.  Dent,  35  W.  Va.,  1. 

For  the  courts  to  disregard  the  act 
of  the  legislature  and  determine  in 
•each  case  whether  qualification  to 
practise  exists,  would  itself  be  an  un- 
constitutional invasion  of  the  legis- 
lative function.  State  e.  Dent,  35 
W.  Va.,  1. 

The  courts  cannot  constitutionally 
■declare  void  an  act  of  the  legislature, 
within  the  scope  of  its  authority,  be- 
cause it  is  arbitrary,  unjust,  or  op- 
pressive. State  ?).  Dent,  35  W.  Va., 
1. 

It  is  the  right  of  every  citizen  of 
the  United  States  to  follow  any  law- 
ful profession  he  may  choose,  subject 
only  to  such  restrictions  as  are  im- 
posed upon  all  persons  of  like  age, 
sex,  and  condition.  All  vocations 
are  open  to  every  one  on  like  con- 
ditions. The  right  to  continue  their 
prosecution  is  often  of  great  value 
and  cannot  be  arbitrarily  taken  away. 
But  it  is  not  an  arbitrary  deprivation, 
to  deny  its  exercise,  when  the  pos- 
sessor has  failed  to  comply  with  con- 
ditions imposed  by  the  State  for  the 
protection  of  society.  Dent  v.  W. 
Va.,  129  U.  S.,  114. 

The  power  of  the  State  to  provide 
for  the  general  welfare  of  its  people 
authorizes  it  to  prescribe  all  such 
regulations  as  in  its  judgment  will 
secure,  or  tend  to  secure  them, 
against  the  consequences  of  ignorance 
and  incapacity  as  well  as  of  decep- 
tion and  fraud.  The  nature  and  ex- 
tent of  the  qualifications  required 
must  depend  primarily  upon  the 
judgment  of  the  State  as  to  their 


necessity.    Dent  «.  West  Va.,  129 
U.  8.,  114. 

If  they  are  appropriate  to  the  call- 
ing or  profession,  and  attainable  by 
reasonable  study  or  application,  no 
objection  to  their  validity  can  be 
raised  because  of  their  stringency  or 
difficulty.  It  is  only  when  they  have 
no  relation  to  such  calling  or  profes- 
sion, or  are  unattainable  by  such  rea- 
sonable study  and  application,  that 
they  can  operate  to  deprive  one  of  his 
right  to  pursue  a  lawful  vocation. 
Dent  V.  W.  Va.,  129  U.  8.,  114. 

A  lengthy  justification  of  laws 
regulating  admission  to  the  practice 
of  medicine  and  of  fresh  requirements 
corresponding  to  the  advances  in 
medical  science  for  continuance  in 
practice,  will  be  found  in  the  opinion 
of  Mr.  Justice  Fuller  in  Dent  a  W. 
Va.,  129  U.  S.,  114. 

No  one  has  a  right  to  practise 
medicine  without  having  the  nec- 
essary qualifications  of  learning  and 
skill.    Dent  v.  W.  Va.,  129  U.  8.,  114.  • 

Legislation  is  not  open  to  the 
charge  of  depriving  one  of  his  rights 
without  due  process  of  law  if  it  be 
general  in  its  operation  upon  the  sub- 
jects to  which  it  relates,  and  is  en- 
forceable in  the  usual  modes  estab- 
lished in  the  administration  of. 
government  with  respect  to  kindred 
matters;  that  is,  by  process  or  pro- 
ceedings adapted  to  the  nature  of  the 
case.     Dent  s.  W.  Va. ,  129  U.  S. ,  114. 

The  provisions  of  the  United  States 
Constitution  forbidding  deprivation 
of  property  without  due  process  of 
law  are  intended  to  exclude  every- 
thing that  is  arbitrary  and  capricious 
in  legislation  affecting  the  rights  of 
the  citizen.  There  is  notliins;  aiW: 
trary  about  the  law  of  West  Virginia 
(1882,  c.  93).  It  applies  to  all  phy- 
sicians, except  those  who  may  be 
called  for  a  special  case  from  another 
State;  it  imposesno  conditions  which 
cannot  be  readily  met.  It  is  enforce- 
able in  the  mode  usual  in  kindred 
matters,  that  is,  by  regular  proceed- 
ings adapted  to  the  case.  Dent  o. 
West  Va.,  139  U.  S..  114.  If  intfe 
proceedings  under  the  statute  there 
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1.  Persons  legally  entitled  to  practise  medicine  in  the  State 
at  the  time  of  the  passage  of  the  act  (1895).' 

2.  Persons  "who  shall  pass  an  examination  before  the  State 


should  be  any  unfair  or  unjust  action 
OD  the  part  of  the  board  in  refusing  a 
certificate,  a  remedy  would  be  found 
in  the  courts  of  the  State  {pb.  die). 
Dent«.  West  Va.,  129  U.  S.,  114. 

But  no  imputation  of  unfairness  or 
injustice  on  the  part  of  the  board  in 
refusing  a  certificate  can  be  made 
where,  after  it  decided  that  the  ap- 
plicant had  presented  an  insufficient 
diploma,  he  failed  to  submit  himself 
to  examination.  Dent  ®.  West  Va., 
129  U.S.,  114. 

Dent  V.  West  Va.,  129  U.  S.,  114, 
distinguishes  between  cases  like  Cum- 
mings  «.  Missouri,  4  Wall.,  277;  ex 
parte  Garland,  4  Wall.,  333,  where 
the  law  is  designed  to  deprive  per- 
sons of  their  right  to  continue  in  their 
professions  for  past  acts  or  past  ex- 
pressions of  desires  and  sympathies, 
having  no  bearing  on  their  fitness  to 
continue  in  their  professions,  and 
eases  where  the  law  is  intended  to 
secure  such  skill  and  learning  in  the 
profession  of  medicine  that  the  com- 
munity may  trust  with  confidence 
those  receiving  a  license  under  the 
authority  of  the  State. 

By  the  common  law  physicians 
undertaking  to  practise  their  profes- 
sion were  held  to  that  degree  of  skill 
and  capacity  which  ordinarily  belongs 
to  those  who  practise  medicine. 
State  V.  Dent,  35  W.  Va.,  1,  citing 
Seare  v.  Prentice,  8  East,  348. 

In  Dent  v.  W.  Va.,25  W.  Va.,  1, 
will  be  found  an  instructive  discus- 
sion at  length  of  the  constitutional 
principles,  which  it  has  often  been 
contended,  but  almost  always  with- 
out success,  are  violated  by  the  laws 
regulating  admission  to  the  practice 
of  medicine  and  surgery.  In  the 
same  case  will  be  found  at  some 
length  a  chronological  consideration 
of  the  laws  in  the  United  States  pre- 
scribing qualifications  for  practition- 
ers of  medicine  and  surgery. 

Notwithstanding  the  provision  of 
the  West  Virginia  bill  of  rights,  that 
all  men  by  nature  have  the  right  to 
the  enjoyment  of  liberty,  with  the 
means  of  acquiring  and  possessing 


property,  they  have  not  the  right  to 
acquire  property  by  the  practice  of 
medicine  if  they  have  no  qualification 
to  practise.  And  the  legislature  may 
declare  that  one  shall  not  acquire 
property  by  the  practice  of  medicine 
unless  he  possesses  the  requisite 
qualifications,  and  can  give  to  the 
community  some  assurance  that  he 
will  not  destroy  the  health  of  others. 
State  «.  Dent,  35  W.  Va.,  1. 

1  In  State  v.  Dent,  35  W.  Va.,  1, 
Dent  was  practising  as  a  physician  at 
the  time  of  the  passage  of  the  act  of 
1883,  c.  93,  regulating  admission  to 
practise;  he  had  been  so  practising 
for  six  years,  but  not  for  ten  years 
(tlie  period  of  practice,  which  under 
the  law  entitled  him  to  continue  in 
practice);  he  was  in  active  and  suc- 
cessful practice,  and  the  denial  to  him 
of  the  right  to  practise  deprived  him 
of  his  only  customary  means  of  sup- 
porting himself  and  family;  he  pre- 
sented a  certificate  from  a  medical 
college,  and  asked  from  the  qualified 
members  of  the  board  a  certificate 
entitling  him  to  practise,  which  they 
refused  on  the  ground  that  his  col- 
lege was  not  reputable  as  defined  by 
the  board  of  health;  he  continued  to 
practise,  was  indicted,  and  found 
guilty.  The  law  provided  that  no 
person  should  be  permitted  to  prac- 
tise except  graduates  of  a  reputable 
medical  college,  practitioners  for  ten 
years  in  the  State,  and  others  who 
should  pass  a  satisfactory  exami- 
nation, lield  that  the  law  was  never- 
theless constitutional  and  valid,  citing 
at  length  and  with  approval  the  rea- 
sons assigned  by  Hawley,  C.  J.,  in  ea; 
parte  Spinney,  10  Nev.,  838  (see  su- 
pra, p.  363). 

If  the  importance  of  a  decision  as  a 
leading  case  depends  upon  the  fre- 
quency with  which  it  is  cited,  the 
case  of  State  of  West  Virginia  v. 
Dent,  25  W.  Va.,  1,  affirmed  139  U. 
S.,  114,  may  be  regarded  as  the  lead- 
ing case  in  the  United  States  on  the 
subject  of  the  constitutionality  and  . 
validity  of  laws  regulating  admis- 
sion to  practise  medicine  and  surgery. 
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board  of  health  and  shall  receive  certificates  from  said  board  to 
that  effect  (_ib.,  s.  9). 

The  secretary  of  the  State  board  of  health  or  any  member 
thereof  is  empowered  to  administer  oaths  and  take  and  certify 
affidavits  in  any  matter  or  thing  pertaining  to  the  business  of  the 
board  or  any  of  its  members  (i6.,  s.  18). 

Examinations.— Not  less  than  three  examinations  iu  each 
year  are  required  to  be  held  at  such  points  in  the  State  as  shall 
be  most  convenient  to  those  presenting  themselves  for  examina- 
tion or  to  the  board  of  health.  Written  and  oral  questions  shall 
be  submitted  to  the  applicants  for  license,  covering  all  the  es- 
sential branches  of  the  sciences  of  medicine  and  surgery,  and 
the  examination  shall  be  a  thorough  and  decisive  test  of  the 
knowledge  and  ability  of  the  applicants  {ib.,  s.  9). 

The  State  board  of  health  is  required  to  give  timely  notice  of 
the  time  and  place  of  each  examination  by  publication  in  at  least 
three  newspapers  of  general  circulation  in  the  State,  and  persons 
wishing  to  present  themselves  for  examination  should  notify  the 
secretary  of  said  board  (ib.,  s.  9). 

In  the  examination  of  an  applicant  who  professes  the  homoeo- 
pathic or  eclectic  school  of  medicine,  the  State  board  is  required 
to  call  to  their  assistance  a  homcBopathic  or  eclectic  physician 
duly  licensed  to  practise  medicine  in  the  State  («&.,  s.  9). 

If  a  certificate  is  refused  to  an  applicant,  he  may  again  present 
himself  for  examination  within  one  year  without  payment  of  ad- 
ditional fee ;  if  then  refused,  he  may  as  often  as  he  see  fit,  on  pay- 
ment of  $10,  be  examined  until  he  obtains  a  certificate  (ib.,  s.  11). 

Examinations  may  be  wholly  or  partly  in  writing,  and  shall 
be  of  an  elementary  and  practical  character,  embracing  the  gen- 
eral subjects  of  anatomy,  physiology,  chemistry,  materia  medica, 
pathology,  pathological  anatomy,  surgery,  and  obstetrics,  but 
sufficiently  strict  to  test  the  qualifications  of  the  candidate '  as  a 
practitioner  of  medicine,  surgery,  and  obstetrics  (ib.,  s.  12). 

lit  is  not  a  sound  objection  to  the  The  objection   that  a  law  leaves 

validity  of  the  law  that  the  board  arbitrary  or  tyrannical  power  to  an 

can,  under  the  law,  at  pleasure  de-  administrative  board  is  properly  ad- 

cide  what  is  a  reputable  and  what  a  dressed  to  the  legislature  and  not  to 

disreputable  college.     The  law  is  not  the  courts.     While  it  remains  a  law, 

invalid  because  it  fails  to  define,  or  the  courts  must  enforce  it.    State  v. 

leaves  it  to  the  board  to  determine  in  Dent,  35  W.  Va.,  1. 
each  case  what  is  a  reputable  college. 
State  V.  Dent,  35  W.  Va.,  1. 
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License. — The  president  and  secretary  of  the  board  of  health 
issue  certificates  to  all  who  successfully  pass  their  examination, 
and  such  certificates,  after  being  recorded,  are  deemed  licenses  to 
practise  medicine  and  surgery  in  all  their  branches  (ib.,  s.  9). 

School  of  Medicine. — l>ro  applicant  for  license  is  to  be  re- 
jected because  of  his  or  her  adherence  to  any  particular  school  or 
theory  of  medicine  (ib.,  s.  9) ;  nor  to  have  a  license  refused  or 
revoked  for  that  reason  {ib.,  s.  10). 

Exception. — This  section  does  not  apply  to  physicians,  liv- 
ing in  other  States  and  duly  qualified  to  practise  medicine  therein, 
called  into  consultation  into  this  State  by  a  physician  legally  en- 
titled to  practise  medicine  in  this  State  under  these  sections  {ib. , 
s.  9). 

Eecoeding. — Every  person  holding  a  certificate  must  have  it 
recorded  in  the  office  of  the  secretary  of  the  State  board  of 
health,  and  the  secretary  is  required  to  indorse  on  said  certifi- 
cate the  fact  of  such  recordation  and  deliver  the  same  to  the  per- 
son named  therein  or  his  order  (ib.,  s.  10). 

Eegisteation. — Every  physician  and  accoucheur  shall  reg- 
ister his  name  and  post-office  address  with  the  clerk  of  the  county 
court  of  the  county  in  which  he  resides  and  with  the  clerk  of  the 
court  of  every  other  county  in  which  he  intends  to  practise,  to 
be  registered  in  a  separate  book,  which  shall  always  be  open  to 
inspection  without  fee  (Code,  1899,  c.  63,  Title,  Marriages,  Births, 
and  Deaths,  s.  18,  as  amd.  c.  12,  Act  1904). 

Eefusal — Eevocation. — The  State  board  of  health  may 
refuse  certificates  to  individuals  guilty  of  malpractice  or  dishon- 
orable conduct,  and  may  revoke  certificates  for  like  causes ;  such 
revocation  being  after  due  notice  and  trial  by  the  said  board, 
with  right  of  appeal  to  the  circuit  court  of  the  county  in  which 
such  individual  resides ;  but  no  such  refusal  or  revocation  shall 
be  made  by  reason  of  his  belonging  to  or  practising  in  any  par- 
ticular school  or  system  of  medicine  (Code  1899,  c.  150,  s.  10). 

Mid  wives. — The  chapter  does  not  apply  to  females  practis- 
ing midwifery  {ib.,  s.  12). 

Definition — Exceptions. — Any  person  is  regarded  as  prac- 
tising medicine  who  professes  publicly  to  be  a  physician,  and  to 
prescribe  for  the  sick,  or  who  appends  to  his  name  "M.D." 
This  act  also  applies  to  apothecaries  and  pharmacists  who  pre- 
scribe for  the  sick.     It  does  not  apply  to  commissioned  officers 
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of  the  United  States  army  and  navy  and  marine  hospital  service 
(ib.,  s.  13). 

Itinerant  Physician  oe  Vendee. '—Any  itinerant  physi- 
cian desiring  to  practise  medicine  in  the  State,  or  itinera.nt  ven- 
der of  any  drug,  nostrum,  ointment,  or  appliance  of  any  kind  in- 
tended for  the  treatment  of  disease  or  injury,  or  who  shall  by 
writing  or  printing  or  in  any  other  method  publicly  profess  to 
cure  or  treat  diseases,  injuries,  or  deformities  by  any  drug,  nos- 
trum, manipulation,  or  other  expedient,  shall  before  doing  so 
pay  to  the  sheriff  of  every  county  in  which  he  desires  to  practise 
a  special  tax  of  $50  for  each  month  or  fraction  of  a  month  he 
shall  so  practise  in  such  county,  and  take  his  receipt  in  duplicate 
therefor.  He  shall  present  said  receipts  to  the  clerk  of  the 
county  court  of  such  county,  who  shall  file  and  preserve  one  of 
them  in  his  office  and  indorse  on  the  other,  "A  duplicate  of  this 
receipt  has  been  filed  in  my  office, "  and  sign  the  same.  For  such 
a  person  to  practise  or  attempt  to  practise  in  any  county  without 
having  paid  such  tax  and  filed  such  receipt  and  obtained  such 
indorsement,  or  to  practise  or  attempt  to  practise  for  a  longer 
time  than  that  for  which  he  has  paid  a  tax,  is  a  misdemeanor 
punishable  with  a  fine  of  from  $100  to  $500.  Any  person  who 
shall  travel  from  place  to  place  and  by  writing,  printing,  or 
otherwise  publicly  profess  to  cure  or  treat  diseases,  injuries,  or 
deformities  is  deemed  an  itinerant  physician  subject  to  the  taxes, 
fines,  and  penalties  of  this  section  (ib.,  s.  14).' 

Penalty.  — To  practise  or  attempt  to  practise  medicine,  sur- 
gery, or  obstetrics  without  complying  with  section  9  °  is  a  misde- 

'Theprovisionsof  s.  14,  c.  150,  Code  with  doing  all  three  classes  of  for- 

Imposing  a  tax  on  itinerant  venders  bidden  acts  is  good,  and  is  met  by 

were     characterized    as     a    crudely  proof    of   any  one  of   the  offences 

drawn  statute  in  State  t.  Ragland,  charged. 

31  W.  Va.,  453,  where  it  was  said  '^  Under  sec.  14  a  person  can  be  con- 
that  though  its  provisions  are  by  no  victed  who  at  the  time  of  the  sale 
means  clear,  it  is  intended  to  prohibit  disclaims  that  he  is  a  physician,  and 
the  practice  which  it  taxes,  and  to  that  he  treats  diseases,  and  asserts 
prevent  any  one,  whether  a  physician  that  he  is  selling  a  proprietary  rem- 
or  not,  from  travelling  from  county  edy  patented  by  him  under  the  laws 
to  county  vending  drugs,  etc. ,  unless  of  the  United  States,  where  tbe 
the  special  tax  were  paid,  and  to  pre-  wrapper  in  which  the  remedy  is  sold 
vent  any  one  who  should  by  writing,  states  that  it  is  good  for  use  in  case  of 
etc.  (as  in  the  act),  from  doing  so  certain  named  diseases  (e.g.,  neural- 
until  he  had  paid  the  tax ;  it  was  in-  gia).  State  ii.  Ragland,  31  W.  va., 
tended  to  reach  all,  whether  phy-  453. 
sicians  or  not.  And  a  count  in  an  '  See  n.  1,  p.  523. 
indictment  charging  the   defendant 
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meanor,  punishable,  for  every  offence,  with  a  fine  of  from  $50  to- 
$500,  or  imprisonment  in  a  county  jail  from  one  month  to- 
twelve  months,  or  both.  To  file  or  attempt  to  file  as  his  own  a 
diploma  or  certificate  of  another,  or  a  false  or  forged  affidavit  of 
identity,  or  wilfully  swear  falsely  to  any  question  propounded  to 
him  on  examination  or  to  any  affidavit  required  to  be  made  and 
filed,  is  punishable  with  confinement  in  the  penitentiary  from 
one  to  three  years,  or  imprisonment  in  a  county  jail  from  six  to 
twelve  months,  and  a  fine  of  from  $100  to  $500  (ib.,  s.  15). 

Fee. — To  the  State  board  of  health,  or  its  examining  mem- 
bers, for  examination,  $10,  not  to  be  returned  if  certificate  re- 
fused ;  on  subsequent  examination  within  one  year,  no  additional 
fee  is  required ;  if  refused  on  such  second  examination,  on  subse- 
quent examinations  $10  for  each  examination  until  certificate 
obtained  {ib.,  s.  11). 

Wisconsin.^ 

Medical  Examinees. — The  governor  appoints  a  board  of 
medical  examiners  known  as  the  Wisconsin  State  Board  of  Med- 
ical Examiners,  of  eight  members,  from  three  separate  lists  often, 
names  each  presented  every  second  year,  one  by  the  Wisconsin 
State  Medical  Society,  one  by  the  Homoeopathic  Medical  Society- 
of  Wisconsin,"  and  one  by  the  Wisconsin  Btate  Eclectic  Medical 
Society,  and  one  list  of  five  names  presented  by  the  Wisconsin 
State  Osteopathic  Association ;  in  case  of  failure  of  any  such  so- 
ciety to  present  such  list,  the  governor  may  fill  vacancies  by  ap- 
pointment from  the  last  list  filed  by  such  association  or  society^ 
previous  to  the  vacancy.  The  proportion  of  the  different  schools- 
of  medicine  °  must  be  preserved.  N"o  instructor,  stockholder, 
member  of,  or  person  financially  interested  in,  any  school,  col- 
lege, or  university  having  a  medical  department, '  or  of  any  school 
of  osteopathy  shall  be  appointed  a  member  of  the  board.  Three 
members  of  the  board  shall  be  allopathic,  two  homoeopathic,  two 

'In  1903  the  statutes  were  said  by  members,  as  respects  principles,  diag- 

the  Supreme  Court  to  be  in  consider-  nosis,    and    remedies ;    which    each 

able  confusion,  in  SchaefEer  «.  State,  member  is  supposed  to  observe  in  any 

113  Wis.,  595.    The  present  act  was  given  case.     Nelson  v.    Harrington, 

passed  in  1903.  73  Wis.,  591. 
"  See  n.  4,  p.  530.  ^  On  method  of  proof  of  existence  of 

'  To  constitute  a  school  of  medicine  a    medical    college,    see  Wendel  v.. 

it  must  have  rules  and  principles  of  State,  63  Wis.,  300. 
practice  for  the  guidance  of  all  its 
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eclectic,  and  one  osteopathic;  all  shall  be  licentiates  of  said 
board.  'No  member  shall  serve  more  than  two  consecutive  terms 
(Act  1903,  c.  426,  s.  1). 

The  president  and  secretary  may  administer  oaths  for  the 
accomplishment  of  the  objects  of  the  board  (ib.,  s.  2). 

The  board  is  required  to  hold  regular  meetings  on  the  second 
Tuesday  of  January,  at  Milwaukee,  on  the  second  Tuesday  of 
July  at  Madison,  and  such  other  meetings  at  such  other  times 
and  places  as  it  may  from  time  to  time  determine  (ib.,  s.  2). 

Register.  — The  board  is  required  to  keep  a  record  of  its 
proceedings  and  a  register  of  all  applicants  for  license,  with  a 
record  showing  their  ages,  time  spent  in  study  of  medicine, 
name  and  location  of  all  institutions  granting  to  such  applicants 
degrees '  or  certificates  of  lectures  in  medicine,  surgery  or  osteo- 
pathy. The  register  is  required  to  show  whether  the  applicant 
was  rejected  or  licensed,  and  said  books  and  register  shall  be 
prima  facie  evidence  of  all  matters  required  to  be  kept  therein 
(ib.,  s.  2). 

Examinations' — Qualification.  ' — Persons  commencing  the 
practice  of  medicine,  surgery  or  osteopathy  in  any  of  their 
branches  shall  apply  to  the  board  at  the  time  and  place  desig- 
nated by  the  board  or  at  any  regular  meeting  for  license,  and 
shall  present  to  the  board  a  diploma'  from  a  reputable  college*  of 
medicine  and  surgery  or  osteopathy.  A  college  to  be  deemed 
reputable  by  the  board  shall  require  at  least  four  courses  of  not 
less  than  seven  months  each  before  graduation  (no  two  of  said 
courses  to  be  taken  within  any  one  twelve  months)  and  that  shall 
require  for  admission  thereto  a  preliminary  education  equivalent 

'  A  medical  college,  properly  organ-  '  With  the  policy  of  the  law,  so  long 

ized  under  the  law  of  Wisconsin  (in  as  it  meets    constitutional  require- 

1881),  has  the  power  to  issue  diplomas  ments,  the  courts  have  nothing  to  do. 

to  its  students  notwithstanding  the  State  ex  rel.  Coffey  v.  Chittenden,  112 

failure  of  its  certificate  of  incorpora-  Wis.,  569. 

tion  to  state  that  as  one  of  its  pow-  On  use  of  "  Quack"  in  its  reference 

ers.     Wendel  v.  State,  62  Wis.,  300.  to  a  physician,  as  \ihel per  se,  seeEl- 

^  It  is  no  ground  of  complaint  by  one  mergroen  v.  Horn,  115  Wis.,  385. 

who  is  compelled  to  submit  to  an  ex-  i^ack  doctor,  a  mere  pretender  in 

amination  that  others  also  required  his  profession,  a  person  not  possessing 

to  submit  to  examination  are  not  re-  the  skill  of  a  reputable  practitioner 

quired  to  have  the  same  educational  of  medicine,  though  assuming  to  liaye 

qualification  {fi.g.,  osteopaths),  where  such  skill.    Elmergreen  ».  Horn,  115 

the  complaining  party  asserts  that  it  Wis.,  385. 

is  conceded  that  he  has  the  necessary  ■'See  n.  4,  p.  527. 
educational  qualifications.     State  em 
rel.  Kellogg  ».  Currens,  111  Wis.,  431. 
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to  that  necessary  for  entrance  to  the  junior  class  of  an  accredited 
high  school  in  the  State,  including  a  one  year's  course  in  Latin, 
and  that  shall  after  1906  require  for  admission  to  such  school  a 
preliminary  education  equivalent  to  graduation  from  an  accred- 
ited high-school  of  this  State,  and  [applicants]  shall  submit  to 
an  examination  in  the  various  branches  in  medicine  and  surgery 
usually  taught  in  reputable  medical  colleges ;  or,  if  the  applicant 
be  an  osteopath,  he  or  she  shall  present  a  diploma  from  a  regu- 
larly conducted  college  of  osteopathy  ^  maintaining  a  standard  in 
all  respects  equal  to  that  hereby  imposed  on  medical  colleges  as 
to  preliminary  education,  said  college  after  1904  to  give  three 
courses  of  eight  months  each,  no  two  courses  to  be  given  in 
any  one  twelve  months,  and  after  the  year  1909  such  college 
shall  give  four  courses  of  seven  months  each,  as  hereinbefore 
provided  for  medical  colleges,  and  [such  applicant]  shall  pass 
the  regular  examination  of  such  board  in  anatomy,  histology, 
physiology,  obstetrics,  gynaecology,  pathology,  urinalysis,  chem- 
istry, toxicology,  dietetics,  physical  and  general  diagnosis, 
hygiene,  and  theory  and  practice  of  osteopathy  (Act  1903,  c.  426, 
s.  3). 

The  examination  in  materia  medica,  therapeutics,  and  prac- 
tice shall  be  conducted  by  members  of  said  board  representing 
the  school  of  medicine  which  the  applicant  claims  or  intends  to 
follow  (ib.,  s.  3). 

License. — After  examination  as  hereinbefore  provided,  the 
board,  if  it  find  the  applicant  qualified,  shall  grant  a  license  to 
the  applicant  to  practise  medicine  and  surgery  in  all  their 
branches  in  this  State,  or  a  license  to  practise  osteopathy  therein ; 
the  license  can  only  be  granted  by  the  consent  of  not  less  than 
six.  members,  and  shall  be  signed  by  the  president  and  secretary 
and  attested  by  the  seal  of  the  board  (*.,  s.  3). 

Osteopaths. — Osteopaths,  when  so  licensed,  shall  have  the 
same  rights  and  privileges  and  be  subject  to  the  same  laws  and 
legulations  as  practitioners  of  medicine  and  surgery,  but  shall 
not  have  the  right  to  give  or  prescribe  drugs  or  to  perform  sur- 
gical operations  (ib.,  s.  3). 

Special  Provisions. — Provided,  however,  that  any  stu- 
dent who  is  exempted'  as  a  matriculant  of  any  medical  col- 

'See  n.  1,  p.  528.  extending  to  those  then  matriculated 

"The  proviso  of  chap.  306,  Act  1901,      in  a  medical  college  of  the  State  the 
34 
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lege  of  this  State  under  chapter  306  of  the  Laws  of  1901,' 
whose  name  is  now  (May  29th,  1903)"  on  file  with  the  Wiscon- 
sin State  board  of  medical  examiners,  shall,  on  the  presentation 
of  a  diploma '  from  any  "Wisconsin  college,  and  on  the  payment 
of  the  fees  specified  in  the  act,  and  having  satisfied  said  board 
that  he  or  she  is  a  person  of  good  moral  character,  be  licensed 
to  practise  without  further  examination  by  such  board,  provided 
that  said  college  maintains  its  (sic .')  herein  required  (ib.,  s.  3). 

Former  Practitioners. — ^Every  person  practising  medicine 
or  surgery  in  Wisconsin,  *  who  at  the  passage  and  publication  of 


privilege  of  admission  to  practise  on 
presentation  of  a  diploma,  while  it 
required  all  otlier  beginners  to  pre- 
sent a  diploma  and  pass  an  examina- 
tion did  not  violate  Sec.  2,  Art.  IV. 
of  U.  S.  Const.,  nor  the  Fourteenth 
Amdt.  U.  S.  Const,  (respecting  privi-  ' 
leges  and  immunities  of  citizens  of 
the  United  States),  nor  Sec.  1,  Art.  I. 
of  the  Const,  of  Wis.  (respecting 
equal  rights),  nor  that  provision  of 
Fourteenth  Amdt.  U.  S.  Const,  re- 
specting due  process  of  law,  and 
equal  protection  of  the  laws.  These 
constitutional  provisions  do  not  limit 
the  police  power.  Where  the  commu- 
nity at  large  is  jeopardized  by  unre- 
strained freedom  of  will  and  action, 
restraining  laws  may  be  passed  which 
affect  all  individuals  alike,  who  are 
conditioned  and  situated  alike  with 
respect  to  the  subject  under  consider- 
ation, but  the  classification  must  not 
be  arbitrary  nor  for  the  purpose  of 
discrimination  alone ;  it  must  be  made 
on  grounds  and  in  recognition  of  con- 
ditions or  characteristics  which  are 
germane  to  the  legitimate  exercise  of 
police  legislation.  Within  these  rules 
the  legislature  may  provide  that  some 
people  may  and  some  may  not  prac- 
tise medicine,  provided  the  character- 
istics and  conditions  of  distinction 
tend  to  make  their  exercise  of  the 
profession  more  beneficial  or  less 
perilous  to  the  community  than  the 
class  excluded.  The  exception  from 
examination  of  present  matriculates 
of  local  medical  colleges  is  not  an  un- 
constitutional classification;  there  is 
a  distinction,  and  the  weight  to  be 
given  to  it  is  for  the  legislature,  not 
the  courts,  to  determine.  The  fact 
that  some  colleges  outside  of  the  State 


give  as  good  or  a  better  education 
does  not  prevent  this  classification. 
State  ex  rel.  Kellogg  «.  Currens,  111 
Wis.,  431. 

State  ex  rel.  Kellogg  v.  Currens, 
111  Wis.,  431,  collates  the  laws  of 
States  which  discriminate  in  favor  of 
graduates  of  local  institutions,  which 
have  been  sustained  by  the  courts. 

iThe  provision  of  the  Act  of  1901, 
c.  306,  exempting  matriculates  was 
as  follows:  Provided  that  any  student 
now  (1901,  May  8th)  matriculated  in 
any  medical  college  of  the  State, 
which  requires  four  courses  of  six 
months  each  as  a  prerequisite  of 
graduation,  no  two  courses  to  lie 
taken  within  one  twelvemonth,  shall 
on  presentation  of  his  diploma  from 
such  medical  college,  and  on  pay- 
ment of  the  fees,  be  admitted  to  prac- 
tise without  further  examination  by 
such  board  (Law  1901,  c.  306). 

*  The  Act  of  1903,  c.  426,  provided 
that  it  should  take  effect  and  be  in 
force  from  and  after  its  passage  and 
publication.  It  was  approved  May 
22d,  1903,  and  appears  to  have  been 
published  May  29th,  1903. 

3  See  n.  1,  p.  528. 

*  BojiUBopathisU  could  organize  a 
county  medical  society  under  the  law 
(as  it  existed  in  1880);  the  tsrm 
"  physicians  and  surgeons  "  in  the  law 
for  such  organizations  meant  all  who 
practised  physic  and  surgery,  and 
were  recognized  by  the  people  as 
physicians  and  surgeons,  and  was 
not  limited  to  one  school  of  practi- 
tioners in  preference  to  all  others. 
Those  homoeopathists  who  practise  in 
this  State  are  so  numerous  and  their 
reputation  for  learning  and  skill  in 
their  profession  is  so  well  establisnea, 
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this  act  (May  29th,  1903)^  has  not  received  a  license  from  said 
board,  and  who  shall  after  such  passage  and  publication  present 
a  diploma''  from  a  reputable^  medical  college*  and  give  satisfac- 
tory evidence  of  having  been  a  reputable  practitioner  of  medicine 
and  surgery  in  Wisconsin  continuously  since  July  1st,  1897,  °  shall 


tliat  they  are  not  excluded  from  the 
designation  physicians  and  surgeons 
in  the  statutes.  Raynor  ■».  State,  63 
Wis.,  289. 

1  See  n.  2,  p.  530. 

'  See  n.  1,  p.  528. 

*  Beputable  In  laws  of  this  class  has 
its  ordinary  meaning,  it  is  an  addi- 
tional requirement,  it  is  not  merely 
equivalent  to  other  requirements  also 
required  by  the  law,  of  such  a  college. 
State  ex  nl.  Coffey  «.  Chittenden,  112 
Wis.,  569,  citing  People  exrd.  Shep- 
pard  V.  111.  State  Bd.  110  111.  180; 
111.  St.  Bd.  11.  Cooper,  133  111.,  237. 

What  is  reputable  in  a  college-must 
be  determined  from  the  standpoint  of 
men  of  scientific  attainments  in  the 
line  of  work  it  represents,  not  that  of 
mere  laymen.  State  ex  rel.  Coffey  v. 
Chittenden,  112  Wis.,  569. 

For  an  illustration  of  a  state  of  facts 
legally  justifying  a  board  in  deter- 
mining that  a  college  is  not  repu- 
table, see  State  ex  rel.  Ooffley  v.  Chit- 
tenden, 113  Wis.,  569. 

The  burden  to  establish  the  good 
repute  of  a  college  is  on  the  appli- 
cant; if  the  board  has  previously  de- 
termined that  the  institution  is  not 
reputable,  it  isay  properly  regard 
that  determination  and  accept  it  in 
the  absence  of  controlling  evidence  to 
the  contrary  tendered  and  produced 
by  the  applicant.  The  board  is  not, 
of  its  own  motion,  required  to  make 
a  new  investigation  of  the  same  insti- 
tution upon  every  application  for  a 
license.  State  ex  rel.  Coffey  b.  Chit- 
tenden, 112  Wis.,  569. 

A  refusal  to  reinvestigate  Is  war- 
ranted till  by  lapse  of  time  or  some 
circumstance  brought  to  the  attention 
of  the  board,  reasonable  ground  is 
furnished  for  a  belief  that  a  material 
change  has  or  may  have  taken  place 
(is.). 

The  court  will  assume  that  mem- 
bers of  the  board  are  actuated  to  deal 
justly  with  applicants.  They  should 
be  willing  to  resolve  reasonable 
doubts  in  favor  of  the  candidate  so 


far  as  relates  to  the  making  of  inqui- 
ries on  questions  of  fact  on  which  his 
application  may  turn.  State  ex  rel. 
Coffey  V.  Chittenden,  112  Wis.,  569. 

A  re-investigation  of  the  character 
of  an  institution  should  be  made  upon 
a  request  accompanied  by  a  reason- 
able showing  of  a  material  change  in 
regard  to  matters  in  which  it  was 
found  deficient  upon  a  previous  in- 
vestigation. State  ex  rel.  Coffey  ». 
Chittenden,  112  "Wis.,  569. 

So  long  as  the  law  peaces  no  limits 
upon  the  methods  by  which  it  shall 
gather  information  on  the  subjects 
for  its  decision,  the  board  may  pro- 
ceed in  any  reasonable  way  to  ascer- 
tain the  repute  of  a  college,  and  can- 
didates for  licenses  must  submit  to 
its  judgments,  un'less  they_transgress 
the  boundaries  of  reason  and  common 
sense.  State  ex  rel.  Coffey  v.  Chit- 
tenden, 113  "Wis.,  569. 

*The  question  what  Is  the  reason- 
able limit  of  the  board's  investigation 
is  a  judicial  question,  but  the  inquiry 
cannot  be  taken  away  from  the  board 
and  conducted  b.y  a  court.  State  ex 
rel.  Coffey  «.  Chittenden,  112  Wis., 
569. 

A  board  can  hold  that  an  institu- 
tion is  not  a  reputable  institution, 
upon  evidence  of  its  character  a  year 
previous  to  the  graduation  of  the  ap- 
plicant. There  is  a  presumption  of 
continuance;  lapse  of  time  simply 
weakens  the  force  of  the  presump- 
tion, until  it  may  cease  to  have  any 
force;  but  the  lapse  of  one  year  in  re- 
spect to  the  reputability  of  a  college 
has  no  such  weakening  effect.  State 
ex  rel.  Coffey  v.  Chittenden,  113  "Wis., 
569. 

The  question  of  fact  is  the  reputa- 
bility at  the  time  of  graduation,  but 
it  may  be  established  by  evidence  of 
the  reputability  at  a  prior  time,  not 
too  remote  to  make  the  presumption 
of  continuance  of  no  force.  State  ex 
rel.  Coffey  v.  Chittenden,  113  Wis., 
569. 

5  A  certificate  of  the  register  of  deeds 
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be  granted  a  license  *  without  examination  upon  the  payment  of 
a  fee  not  exceeding  $5,  as  determined  by  said  board  (ib.,  s.  3). 

Any  person  applying  for  such  license  shall,  if  he  or  she  be 
possessed  of  a  certificate  of  registration  issued  under  and  accord- 
ing to  the  provisions  of  chapter  87,  Laws  1899,  present  such  cer- 
tificate to  said  board  with  the  diploma '  and  appilication  of  (m .') 
such  license,  and  surrender  said  certificate  on  the  issuance  of 
said  license ;  the  registration  fee  paid  for  same  shall  be  deducted 
from  the  last  'named  fee  (ib. ,  s.  3). 

Practitioners  of  Other  States. — Any  practitioner  of 
medicine  or  osteopathy  holding  a  certificate  from  any  other  State 
board  imposing  requirements  equal  to  those  established  by  the 
Wisconsin  State  board  may,  on  presentation  of  the  same  with  a 
diploma  from  a  reputable  medical  or  osteopathic  college, 'be  ad- 
mitted to  practise  in  Wisconsin  without  an  examination,  at  the 
discretion  of  the  board,  on  the  payment  of  the  fee  fixed  by  the 
board,  not  exceeding  $25  (ib.,  s.  3). 

Any  practiCioner  of  medicine  or  surgery  holding  a  license  from 
the  State  board  of  medical  examiners  of  any  adjoining  State, 
dated  since  January  1st,  1901,  shall,  on  presentation  of  the  same 
within  one  year  from  the  taking  effect  of  this  act  (May  29th, 
1903),'  accompanied  by  a  certificate  from  the  secretary  of  the 

of  a  county  that  there  is  no  certificate  set  aside  as  unconstitutional  at  thein- 

of  organiza€ion  of  a  county  medical  stance  of  one  who  is  not  a  sufferer  by 

society  on  file  in  his  office  is  not  com-  its  unconstitutionality.    State  ex  rd. 

petent  evidence  to  establish  that  such  Kellogg  c.  Currens,  111  Wis.,  431. 

society  is  not  incorporated.     Raynor  For  the  principles  which  should 

«.  State,  62  Wis.,  289  (1885).  govern  a  court  in  issuing  a  mmda- 

The  fact  that  a  diploma  was  issued  mits  compellinga  board  of  examiners 

to  a  practitioner  by  a  county  medical  to  issue   a  license,  see  State  ex  rel. 

society  is  prima  facie  evidence  that  he  Coffey  «.  Chittenden,  113,  Wis.,  569. 

was  entitled  to  the  diploma  and  to  be  Where  there  is  no  reasonable  ground 

a  member  of  the  society.     Raynor  v.  to  justify  a  decision  other  than  one 

State,  63  Wis.,  289.  way,   and  there  is  a  failure  to  act 

On  the  evidence  to  prove  the  organ-  accordingly,    the   remedy  is  broad 

ization  of  a  county  medical  society,  enough  to  compel  the  making  of  a 

see  Raynor  v.  State,  62  Wis.,  289.  decision  (*.).     But  where  the  board 

1 A  person  claiming  a  right  to  a  cer-  reaches  a  conclusion  upon  insufficient 

tWcate  of  admission  to  practise  can-  or  improper  evidence,  a  court  usurps 

Dot  question  the  validity  of  a  provis-  the  function  of  the  board  when  it 

ion  of  the  statute  under  which  he  directs  it  to  reach  a  contrary  conclu- 

claims  the  risht.     State  ex  rel.  Kel-  sion,  upon  evidence  submitted  nret 

logg  «.  Currens,  111  Wis.,  431,  citing  to  the  court;  the  remedy  should  be  to 

Hart  V.  Folsom  (N.  H.),  47  Atl.  R.,  direct  the  board  to  try  the  question 

603.     If  he  were  being  prosecuted  for  over  again  upon  proper  evidence  (w.). 

practising    without    a   certificate    it  ^  See  n.  1,  p.  538. 

would  be  different  (tJ.).  ^  gee  n.  4,  p.  537. 

An  act  of  the  legislature  cannot  be  •■  See  n.  2,  p.  580. 
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State  board  of  medical  examiners  of  tlie  State  issuing  the  license 
that  such  applicant  is  a  reputable  practitioner  of  medicine  and 
surgery,  be  licensed  to  practise  medicine  and  surgery  in  this 
State  without  an  examination,  at  the  discretion  of  the  board,  oii 
paymeut  of  the  fee  (ib.,  s.  4.) 

Exceptions. — The  provisions  of  this  act  do  not  apply  to 
commissioned  surgeons  of  the  United  States  army,  public  health, 
marine  hospital  service,  or  to  physicians  or  surgeons  of  other 
States  or  countries  in  actual  consultation  with  resident  physicians 
of  this  State  (ib.,  s.  4). 

Eequieements. — Every  person '  hereafter  (May  29th,  1903)" 
practising  medicine,  surgery,  or  osteopathy  in  the  State  shall  be 
required  to  have  the  license  herein  provided  for,  or  heretofore 
(i.e.,  prior  to  May  29th,  1903) "  issued  by  the  Wisconsin  State 
board  of  medical  examiners,  or  a  certificate  of  registration  issued! 
pursuant  to  the  provisions  of  chapter  87  of  the  laws  of  1899  (ib.  „ 
8.  5). 

Eecoeding.  — Any  person  having,  or  hereafter  (i.  e. ,  May  29th,, 
1903')  receiving,  a  license  according  to  the  provisions  of  this  act 
or  having  such  certificate  of  registration,  shall  record  the  sam& 
with  the  county  clerk  of  any  county  in  which  he  shall  prac- 
tice (Jb.,  s.  5).  The  clerk  is  required  to  enter  a  memorandum 
thereof,  giving  the  date  of  the  license  or  certificate,  name  of 
the  person  to  whom  it  was  issued  and  date  of  recording,  in  a 
book  (ib.). 

Any  person  failing  to  record  his  or  her  license  or  registration 
certificate  as  provided  in  this  act  shall  not  exercise  any  of  the 
rights  or  privileges  conferred  thereby  (ib.). 

Offence  ° — Penalty. — Any  person  beginning  such  practice* 
without  having  obtained  such  license,  or  having  obtained  such 
license  contrary  to  law,  or  who  hot  having  such  license  or  cer- 
tificate of  registration  shall  advertise  or  hold  himself  or  herself 
out  to  the  public  as  a  physician,  surgeon,  osteopathist,  or  special- 
ist in  any  of  the  branches  of  medicine,  surgery,  or  osteopathy,  or 
who  shall  use  the  title  of  do.ctor "  or  append  to  his  or  her  name- 

^  The  right  to  practise  medicine  in  a  common  law.     Schaeffer  v.  State,  113- 

State  is  not  one  of  the  privileges  or  Wis.,  595. 

immunities  of  citizens  of  the  United  ^  On  form  of  complaint  for  violating 

States.    State  ex  rel.  Kellogg  «.  Cur-  the  statute  see  Hchaeffer  t.  State,  US 

rens,  111  Wis.,  431.  Wis.,  595. 

''  See  n.  2,  p.  530.  '  Where  the  prosecution  was  under 

The  offence  was  not  known  to  the  sees.  1,436  and  4,603,  a  of  Stats.  1898, 
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the  letters  M.D.  or  M.B.,  meaning  doctor  or  bachelor  of  medi- 
cine, or  "D.O.,"  meaning  doctor  or  diplomat  of  osteopathy,  or 
any  other  letters  of  designation  meaning  any  of  the  titles  enu- 
merated in  this  section  (sec.  5),  shall  be  punished  by  a  fine  of  $50 
to  $100  for  each  offence,  or  by  imprisonment  in  the  county  jail 
for  not  exceeding  three  months,  or  both  such  fine  and  imprison- 
ment (ib.,  s.  5).' 

Malpractice. — Any  person  practising  medicine,  surgery  or 
•osteopathy,  or  without  authority  assuming  the  title  of  doctor  of 
medicine,  doctor  or  diplomat  of  osteopathy  or  bachelor  of  med- 
icine or  physician  or  surgeon,  or  osteopathist  or  osteopath,  shall 
not  be  exempted  ^  from,  but  shall  be  liable  to,  all  the  penalties  and 
liabilities  for  malpractice, '  which  physicians,  surgeons,  or  osteo- 


it  was  held  that  to  make  it  an  offence 
under  sec.  4603,  a,  to  assume  the  title 
of  doctor  it  must  appear  that  the  ac- 
cused has  not  a  diploma  from  any  in- 
corporated medical  college  or  society, 
nor  a  license  from  the  State  board 
of  medical  examiners.  Bchaeffer  «. 
State,  113  Mo.,  595  (1902).  The  pres- 
ent act  was  passed  in  1908. 

It  is  not  an  offence  to  assume  the 
title  of  doctor  if  the  person  has  one 
or  the  other  of  the  said  qualifications 
(ib.). 

A  complaint  under  sec.  4,603,  a, 
which  merely  accuses  a  person  of 
assuming  the  title  of  doctor  without 
having  obtained  a  license  from  the 
State  board  of  examiners,  states  no 
offence.  Schaefler  ■».  State,  113  Wis., 
595  (1902). 

1  The  law  (of  1881,  c.  256)  casts  the 
burden  of  proof  of  authority  to  use 
the  title  "  doctor "  on  the  accused. 
Raynor«.  State,  62  "Wis.,  289  (1885). 

This  is  no  injustice  to  the  accused, 
and  the  contrary  would  make  the 
proof  almost  impossible  (ib.). 

^•Iri  an  action  for  malpractice  against 
a  person,  alleged  to  be  a  surgeon,  it 
is  not  necessary  to  allege  that  he  was 
legally  qualified  to  practise  as  such. 
Crawty  v.  Stewart,  95  Wis.,  490. 

*  A  physician  or  surgeon,  or  one  who 
holds  himself  out  as  such,  whether 
duly  licensed  or  not,  when  he  accepts 
employment  to  treat  a  patient  profes- 
sionally, must  exercise  such  reason- 
able care  and  skill  in  that  behalf  as  is 
usually  possessed  and  exercised  by 
physicians  or  surgeons  in  good  stand- 


ing of  the  same  system  or  school  of 
practice,  in  the  vicinity  or  locality  of 
liis  practice,  having  due  regard  to  the 
advanced  state  of  medical  or  surgical 
science  at  the  time.  Kelson  v.  Har- 
rington, 73  Wis.,  591.  See  n.  3,  p. 
527. 

One  holding  himself  out  as  a  med- 
ical practitioner  and  as  competent  to 
treat  human  maladies,  who  accepts  a 
person  as  a  patient  and  treats  him  for 
disease,  cannot  be  exonerated  from 
unskilfulness  merely  because  he  re- 
sorts to  some  peculiar  method  {e.g., 
clairvoyancy)  of  determining  the  na- 
ture of  the  disease  and  the  remedy 
therefor.  Nelson  v.  Harrington,  73 
Wis.,  591. 

It  matters  not  that  the  patient,  or 
those  who  are  responsible  for  him, 
know  the  methods  of  the  practitioner 
(ib.). 

Where  there  was  no  evidence  that 
clairvoyant  physicians  as  a  class 
treated  disease  upon  any  fixed  princi- 
ples, or  that  rules  have  been  formu- 
lated which  each  practitioner  is  sup- 
posed to  follow,  as  is  the  case  with 
schools  of  medicine,  recognizable  as 
such,  a  clairvoyant  physician  was 
held  legally  bound  to  exercise  the  or- 
dinary skill  and  knowledge  of  physi- 
cians in  good  standing  practising  m 
the  vicinity  and  not  merely  the  ordi- 
nary skill  and  knowledge  of  the  sys- 
tem of  clairvoyants.  Nelson  a  Har- 
rington, 72  Wis.,  591. 

On  the  distinction  between  tne 
right  of  a  practitioner  not  belonging 
to  a  recognized   school  of  medical 
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pathists  are  liable  to,  and  Iguorauce  on  the  pa^t  of  any  such 
person  shall  not  lessen  such  liability  for  failing  to  perform  or  for 
negligently  or  unskilfully  performing  or  attempting  to  perform 
any  duty  assumed  and  which  is  ordinarily  performed  or  required 
to  be  performed  by  physicians,  surgeons,  or  osteopathists  («&., 
s.  5). 

Eevooation  of  License.— If  any  person  licensed  or  regis- 
tered by  the  board  shall  be  convicted  of  any  crime  committed  in 
the  course  of  his  professional  conduct,  the  court  in  which  such 
conviction  is  had  may,  in  addition  to  any  other  punishment  im- 
posed pursuant  to  law,  revoke  such  license  or  certificate  (ib. ,  s.  5). 
Eegulations  of  Boaed. — The  board  shall  have  power  to 
adopt  such  rules  for  its  government  and  may  require  the  filling 
out  of  such  blanks  by  applicants  as  it  may  deem  necessary  to 
ascertain  the  true  character  and  qualifications  of  applicant  for 
license  (ib.). 

Eefusal  of  License.  —  The  board  may  in  its  discretion 
refuse  a'  license  to  any  one  who  does  not  furnish  satisfactory 
proof  of  good  moral  and  professional  character  (ib.). 

Definition. — Every  person  is  regarded  as  practising  medi- 
cine or  osteopathy  within  the  meaning  of  this  act  who  shall 
append  to  his  or  her  name  the  letters  M.D.,  or  M.B.,  or  D.O., 
Doctor,  Dr.,  or  any  other  letters  or  designation  with  intent  to  rep- 
resent that  he  or  she  is  a  physician  or  surgeon  or  osteopathist,  or 
who  shall  for  a  fee  prescribe  drugs  or  other  medical  or  surgical 

practitioners,  employed  to  render  car-  rington,  73  Wis.,  591,  that  a  medical 
tain  services  in  the  treatment  of  dis-  practitioner  may  protect  himself  by 
ease,  or  of  an  intoxicated  physician,  contract  from  liability  for  malprac- 
to  recover  compensation  for  the  ser-  tice;  a  former  statute  (R.  S.  1436,  as 
vices  rendered  (as  illustrated  in  the  it  existed  in  1894)  provided  that  no 
case  of  a  Christian  Scientist  suing  for  person  practising  physic  or  surgery 
compensation,  Wheeler  v.  Sawyer,  should  recover  compensation  for  such 
15  Atl.  R.,  67  Me.,  and  in  the  case  of  services  unless  the  holder  of  a  diploma 
an  intoxicated  physician,  by  Mc-  or  a  member  of  a  State  or  county  med- 
Kleroy  v.  Sewell,  73  Ga.,  657),  and  ical  society;  it  was  intimated  that 
the  degree  of  skill  required  of  such  the  allegation  of  these  facts  might  be 
practitioners  (e.g.,  clairvoyants)  when  necessary  in  a  complaint  in  an  action 
sued  for  malpractice,  see  Nelson  v.  for  compensation,  in  the  face  of  a  de- 
Harrington,  72  Wis.,  591.  murrer,  but  it  was  held  that  where 

An  interesting  discussion  of    the  it  was  alleged  that  plaintiff  was  hired 

liability  of  clairvoyant  physicians  for  as  a  physician,  it  was  too  late  to  raise 

malpractice,   though    they  do   their  the  point  by  objection  at  the  trial  to 

best,  is  found  in  Nelson  v.  Harring-  evidence  that    the    plaintifl:    was    a 

ton,  72  Wis.,  591  (stated  to  be  the  first  qualified  physician.     Rider  v.  Ash- 

and  only  case  on  the  subject  in  1888).  land  Co.,  87  Wis.,  160. 

It  is  intimated  in  Nelson  v.  Har- 
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treatment  or  oseopathic  (sic !)  manipulation  for  the  cure  or  relief 
of  any  wound,  fracture,  bodily  injury,  infirmity,  or  disease,  pro- 
vided nothing  in  this  act  shall  be  construed  to  apply  to  any  den- 
tist or  resident  refracting  optician  engaged  in  the  practice  of  his 
or  her  profession  (ib.,  s.  6). 

Investigation — Peosecution. — It  is  made  the  duty  of  the 
board  of  medical  examiners  to  investigate  all  complaints  in  re- 
gard to  the  violation  or  disregard  of,  or  non-compliance  with  the 
provisions  of  this  act,  and  to  bring  all  such  cases  to  the  notice  of 
the  proper  prosecuting  ofi&cers ;  and  it  is  made  the  duty  of  the 
district  attorney  of  the  proper  county  to  prosecute  all  violations 
of  this  act  {ib.,  s.  7). 

Disqualifications. — No  person  practising  medicine,  sur- 
gery, or  osteopathy  shall  have  the  right  to  collect  by  law  any  fees 
or  compensation  for  the  performance  of  any  medical  or  surgical 
services, '  or  fees  for  any  service  as  an  osteopathist,  or  to  testify 
in  a  professional  capacity  as  a  physician  or  surgeon  or  insanity' 
expert'  in  any  case,  unless  he  or  she  holds  a  license  from  the  Wis- 
consin board  of  medical  examiners,  or  the  certiiicate  of  registra- 
tion hereinbefore  referred  to,  with  a  diploma  *  from  a  reputable 

1  See  n.  3,  p.  534.  and  the  person  claiming  to  be  a  phy- 

^  The  law  (Stats.  1898,  s.  58.5)  which  sician,  testifies  that  he  is  a  graduate, 

prescribes  the  qualifications  of  exam-  it  will  be  presumed  that  he  has  a  di- 

iners  in  lunacy  of  applicants  for  ad-  ploma,  and  it  will  be  too  late  to  ob- 

mission  to  the  State  hospital  for  the  ject  for  the  first  time  at  the  trial  that 

insane,  does  not  confine  medical  ex-  he  has  not  testified  that  he  received 

pert  testimony  in  lunacy  cases  to  per-  a  diploma ;   the  receipt  of  a  diploma 

sons  having  the  qualifications  pre-  may  be  fairly  inferred  from  the  tes- 

scribed  in  that  law.    Lowe  v.  State,  timony.     The  object  of  the  statute 

118  Wis.,  641,  which  see  for  a  dis-  (R.  S.   1,436,  as  it  existed  in  1894) 

cussion  of  the  qualifications  of  med-  was  to  secure  learning  and  skill,  not 

ical  expert  witnesses.  merely  a   diploma,  and  the  statute 

^  The  right  orprivilege  of  testifying  should  be  so  construed  as  to  advance 

as  an  expert  is  limited  only  by  sec.  the  remedy  intended.    Where  the  in- 

1,436,  Stats.  1898.     The  Act  of  1899,  tention  is  clear,   too   minute  stress 

c.  87,  does  not  take  away  this  privi-  should  not  be  laid  on  the  strict  and 

lege  for  failure  to  record  as  prescribed  precise  signification  of  words;  and 

by  sec.  4.    A  physician  is  not  ex-  where  the  omission  to  state  that  the 

eluded  from  testifying  as  an  expert  plaintiff  had  received  a  diploma  was 

where  he  testifies  that  he  is  duly  li-  apparently  an  oversight,  there  was 

censed ;  though  that  is  a  conclusion,  no  presumption  that  he  had  not  re- 

It  stands  in  the  absence  of  anything  ceived  one,  and  a  decision  in  his  favor 

controverting  it  or  cross-examination.  would  not  be  reversed  for  his  failure 

Allen  V.  Voje,   114  Wis.,   1  (1902).  to  so  state,  though  a  diploma  was  the 

The  present  act  was  passed  in  1908.  qualification  under  the  statute.  Elder 

"The  fact  that  a  man  is  a  graduate  v.  Ashland  Co.,  87  Wis.,  160. 
from  a  school  carries  with  it  a  pre-         Where   a   physician  attempts  to 

sumption    that    he    has  a  diploma;  qualify  as  a  medical  expert  witness, 

where  the  testimony  is  by  deposition,  his  qualifications  may  be  proved  by 
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medical  college  or  society,*  or  a  certificate  of  membership  in  a 
medical  society,  and  has  been  duly  recorded "  as  a  practitioner  in 
the  State  of  "Wisconsin,  provided  nothing  in  this  act  shall  be 
construed  as  restricting  any  court  in  a  criminal  action  from  re- 
ceiving the  testimony  of  any  person  as  a  witness  {ib.,  s.  8). 

Fees. — For  examination,  shall  be  fixed  by  the  board,  not  to 
exceed  $15,  and  $5  additional  for  the  license  issued,  to  be  paid 
to  the  treasurer  of  the  board  {ib.,  s.  3). 

From  former  practitioner,  without  examination  (see  Title, 
FoEMEE  Peactitioner,  swpro),  not  exceeding  $5,  as  determined 
by  the  board  {ib.,  s.  3)  ;  from  those  presenting  certificates  issued 
under  c.  87,  laws  1899,  the  registration  fee  therefore  shall  be  de- 
ducted from  the  new  fee  {ib.,  s.  3). 

From  practitioners  admitted  from  other  States  (see  supra, 
Peactitioners  of  other  States)  a  fee,  fixed  by  the  board, 
not  exceeding  $25  {ib.,  s.  3). 

To  county  clerk,  for  recording  license  or  certificate  of  regis- 
tration, 50  cents  {ib.,  s.  5). 

Wyoming.' 

Board  of  Medical,  Examinees. —The  governor  with  the 
advice  and  consent  of  the  senate  appoints  three  regularly  li- 
censed physicians  of  the  State  to  be  a  State  board  of  medical  ex- 

his  oral  testimony  without  producing  geons,  so  as  to  induce  them  to  com- 
his  diploma,  or  proving  by  record  evi-  ply  with  the  law  (as  indicated  in 
dence  the  incorporation  oi' the  institu-  People  v.  Rice,  159  N.  Y.,  400),  or 
tion  or  society  which  granted  it,  or  whether  it  was  intended  to  confine  all 
that  he  is  a  member  of  a  State  or  medical  expert  evidence  to  qualified 
county  medical  society.  Any  other  physicians  and  surgeons,  so  as  to  tx- 
rule  would  be  a  hardship  to  suitors  elude  trained  nurses,  who  might 
which  the  legislature  did  not  intend,  otherwise  be  accepted  as  expert  wit- 
as  well  as  a  hardship  to  the  physi-  nesses  upon  medical  subjects  within 
cians  themselves.  It  is  the  universal  their  training  and  experience,  the 
practice  of  the  courts  in  Wisconsin  court  in  Allen  v.  Voie,  114  Wis.,  1, 
to  permit  such  qualifications  to  be  declined  to  decide.  Where  the  trial 
proved  by  parole  testimony.  Mc-  court  refused  to  permit  the  trained 
Donald  9.  City  of  Ashland,  78  Wis.,  nurse  to  testify  upon  specific  ques- 
251  (1890).  tions,  as  an  expert,  the  court  held  it 
A  graduate  holding  a  diploma  from  a  discretionary  matter  in  the  particu- 
a  regularly  incorporated  medical  col-  lar  case. 

lege  is  qualified  to  testify  as  an  ex-  "  The  statutes  of  Wyoming  in  force 

pert,  and  the  fact  may  be  shown  by  December  1st,  1899,  were  revised  and 

his  oral    evidence.     Allen  «.  Voje,  published  under  authority  of  the  leg- 

114  Wis.,  1  (1902).     The  present  act  islature.      The   text   of    the    above 

was  passed  in  1903.  synopsis  is  taken  from  the  medical 

'  See  n.  4,  p.  527.  act  of  1899,   c.   18.     In  the  revision 

^  Whether  sec,  1,436  applies  only  to  the  arrangement  was  slightly  altered, 

the  testimony  of  physicians  and  sur-  as  will  be  seen  from  the  numbers  of 
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aminers.     Vacancies  are  filled  for  the  unexpired  balance  of  the 
term  by  appointment  of  the  governor.     (Act  1905,  c.  45,  s.  1.) 

It  is  the  duty  of  the  board  to  pass  on  the  qualifications  and 
determine  the  fitness  of  all  persons  who  may  desire  to  practise 
medicine,  surgery,  and  obstetrics,  or  who  may  publicly  profess 
in  any  manner  to  assume  the  responsibility  for  the  care  or  treat- 
ment of  disease,  injury,  or  deformity  of  human  beings  (ib.,  s.  3). 

Qualification. — Every  person  wishing  to  practise  medi- 
cine in  any  of  its  departments  shall  possess  the  qualifications 
required  by  this  act.  He  shall  be  a  graduate  of  a  regularly 
chartered  college  of  the  system  which  he  claims  to  practise;  said 
college  must  be  recognized  by  the  State  board  of  health,  or  the 
State  board  of  medical  examiners  of  the  State  in  which  it  is 
located ;  he  shall  give  evidence  of  the  fact  that  he  is  a  person  of 
good  moral  character,  and  that  he  shall  not  be  the  victim  of  such 
habits  as  shall  cause  him  to  endanger  the  lives  of  those  entrusted 
to  his  care ;  he  shall  present  his  diploma  to  the  State  board  of 
medical  examiners  for  verification  as  to  its  genuineness ;  said  cer- 
tificate shall  consist  in  the  affidavit  of  the  holder  of  the  diploma 
that  he  is  the  lawful  possessor  of  the  same,  and  that  he  is  the  per- 
son therein  named;  such  affidavit  may  be  taken  before  any 
person  authorized  to  administer  oaths,  and  shall  be  attested 
under  the  hand  and  seal  of  such  officer.  He  shall  appear  before 
the  State  board  of  medical  examiners  in  person  at  a  time  and 
place  appointed,  and  shall  pass  an  examination  sufficiently  strict 
to  test  his  qualifications  as  a  practitioner  (ib.,  s.  4). 

Examination.  —The  examination  may  be  in  whole  or  in  part 
in  writing ;  it  shall  be  of  an  elementary  and  practical  character, 
and  upon  anatomy,  physiology,  chemistry  and  toxicology,  pa- 
thology, physical  diagnosis,  gynecology  and  the  principles  of 
Surgery,  obstetrics,  hygiene,  and  bacteriology.  He  shall  further 
be  required  to  pass  an  examination  in  such  branches  as  are  nec- 
essary to  complete  the  system  of  which  he  is  a  practitioner.  If 
the  applicant  is  a  practitioner  of  any  school  or  system  not  repre- 
sented in  the  membership  of  the  board,  the  board  shall  have 

the  sections  in  the  Revised  Statutes  the  corresponding  sections  in  the  Re- 
corresponding  to  the  sections  of  the  vised  Statutes  instead.  But  the  re 
medical  law ;  the  revisers  also  made  visers  were  not  authorized  to  maM 
a  few  slight  verbal  changes,  such  as  substantial  changes  in  the  law  (see 
changing  aet  to  chapter,  and  chang-  Title,  Revised  Statutes,  in  the  Be- 
ing the  section  references  to  refer  to  vised  Statutes),  particularly  s.  3,710. 
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authority  to  call  a  regularly  licensed  practitioner  of  that  system 
to  assist  in  the  examination.  An  average  grade  of  seventy-five 
per  cent  in  all  branches  of  the  examination  shall  be  required ; 
provided  the  applicant  shall  not  pass  lower  than  sixty  per  cent, 
in  any  one  branch.  Said  examination  shall  be  conducted  by  and 
under  the  supervision  of  the  secretary  of  the  board,  with  such 
assistance  from  the  other  members  as  shall  be  agreed  upon  by 
them.  Said  examinations  (not  more  than  four  in  any  one  year) 
shall  be  held  at  stated  periods  to  suit  the  convenience  of  the 
board  and  applicants  (ib.,  s.  4). 

Ceetificatbs.^ — The  president  and  secretary  of  the  board 
shall  issue  certificates  to  all  persons  who  successfully  pass  said 
examinations,  and  such  certificates,  after  being  duly  recorded, 
shall  be  deemed  license  to  practise  medicine  iti  all  branches  in 
which  the  applicant  has  taken  examination  in  this  State  («■&.,  s.  4). 

School  of  Practice. — No  application  for  license  to  practise 
medicine  in  this  State  shall  be  rejected  because  of  adherence  to  a 
particular  school  of  practice  (ib.,  s.  4). 

FoEMEE  Peactitionees. — All  persons  licensed  practition- 
ers in  "Wyoming  prior  to  the  passage  of  this  act  shall  be  exempt 
from  its  requirements  (ib.,  s.  4). 

Application  is  made  to  the  board  through  its  secretary  (i&., 
s.  5). 

Admission  without  Examination. — The  board  may  in  its 
discretion  accept  and  register,  upon  payment  of  the  registration 
fee,  and  without  examination  of  the  applicant,  any  certificate 
which  shall  have  been  issued  to  him  by  the  medical  examining 
hoard  of  the  District  of  Columbia,  or  of  any  State  or  Territory 
of  the  United  States,  provided,  however,  that  the  legal  require- 
ments of  such  medical  examining  board  shall  have  been  at  the 
time  of  issuing  such  certificate  in  no  degree  or  particular  less 
than  those  of  Wyoming  at  the  time  when  such  certificate  shall  be 
presented  for  registration  to  the  board  created  by  this  act ;  and 
provided  further  that  the  provisions  of  this  section  shall  apply 
only  to  such  of  said  medical  examining  boards  as  accept  and  reg- 
ister the  certificates  granted  by  this  board  without  examination 
by  them  of  the  ones  holding  such  certificates  (i6.,  s.  6). 

Definition. — Any  person  shall  be  regarded  as  practising 
medicine  within  the  meaning  of  this  act  who  shall  in  any  man- 
ner hold  himself  out  to  the  public  as  being  engaged  within  this 
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State  in  the  diagnosis  and  treatment  of  diseases  or  injuries  or 
deformities  of  human  beings ;  or  who  shall  suggest,  recommend, 
or  prescribe  any  form  of  treatment  for  the  intended  palliation, 
relief,  or  cure  of  any  physical  or  mental  ailment  of  any  person 
with  the  intention  of  receiving  therefor  either  directly  or  indi- 
rectly any  fee,  gift,  or  compensation  whatsoever ;  or  who  shall 
maintain  an  office  for  the  reception,  examination,  and  treatment 
of  any  person  suffering  from  disease  or  injury  of  body  or  mind ;. 
or  who  shall  attach  the  title  of  M.D.,  surgeon,  doctor,  or  any 
other  word  or  abbreviation  to  his  name,  indicative  that  such  per- 
son is  engaged  in  the  practice  of  medicine  as  hereinafter  {m)  de- 
fined {ib.,  7). 

Examination  Papers. — These  are  the  property  of  the  State, 
and  shall  remain  in  the  possession  of  the  board.  The  questions, 
answers,  and  gradings  are  open  to  public  inspection  (i6.,  s.  8). 

Eecoeding. — Holders  of  certificates  as  having  successfully 
passed  an  examination  before  said  board  shall  have  them  record- 
ed at  the  office  of  the  county  clerk  in  the  county  in  which  they  re- 
side. The  date  and  place  of  record  shall  be  indorsed  thereon. 
Any  person  removing  to  another  county  to  practise  shall  pro- 
cure a  certificate  to  that  effect  from  the  county  clerk  {ib.,  s.  9). 

Eefusal — Eevocation. — The  board  may  refuse  certificates 
to  individuals  guilty  of  malpractice  or  dishonorable  conduct,  or 
who  shall  have  been  convicted  of  penal  offences  before  any  court 
in  Wyoming  or  elsewhere;  or  may  revoke  certificates  for  like 
causes  after  due  notice  and  trial  by  the  board,  subject  to  appeal 
to  the  district  court  of  the  county  in  which  said  individual  re- 
sides; but  no  such  revocation  shall  be  made  by  reason  of  the  in- 
dividual's belonging  to  or  practising  any  particular  system  of 
medicine  {ib.,  s.  12). 

Exceptions. — The  act  does  not  prohibit  gratuitous  service 
in  case  of  emergency,  nor  apply  to  commissioned  surgeons  of  the 
United  States  army  or  navy,  or  medical  examiners  of  relief  de- 
partments of  railroad  companies  while  so  employed,  or  any  law- 
fully qualified  physicians  residing  in  other  States  or  counties 
{sic),  meeting  registered  physicians  of  this  State  in  consultatiou, 
or  any  physician  or  surgeon  residing  upon  the  border  of  a  neigh- 
boring State,  and  duly  authorized  under  the  laws  thereof  to  prac-  , 
tise  medicine  and  surgery  therein,  whose  practice  extends  into- 
the  limits  of  this  State  {ib.,  s.  13). 
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APPLICATION  OF  THE  AcT. — The  act  applies  to  apothecaries 
and  pharmacists  who  prescribe  for  the  sick  {ib. ). 

Offence — Penalty. — Practising  medicine  within  the  mean- 
ing of  this  chapter  without  complying  with  the  provisions  of  this 
act  is  a  misdwneanor  punishable  by  a  fine  of  from  |50  to  $300, 
or  imprisonment  in  the  county  jail  for  not  more  than  one  year, 
or  both.  Filing  or  attempting  to  file  as  his  own  the  diploma  of 
another  or  a  forged  affidavit  of  identification  is  a  felony  punish- 
able by  imprisonment  in  the  penitentiary  for  not  more  than 
three  years  (ib.,  s.  14). 

Obstetrics —Midwifery. — The  board  shall  examine  all 
persons  upon  the  theory  and  practice  of  obstetrics  who  profess 
to  practise  obstetrics  and  midwifery,  who  do  not  have  authority 
to  practise  medicine  or  surgery ;  and  they  may  issue  to  such  can- 
didates and  persons  who  shall  pass  a  satisfactory  examination 
certificates  which  shall  authorize  and  empower  them  to  practise 
obstetrics  or  midwifery.  No  person  shall  practise  obstetrics  or 
midwifery  unless  a  practising  physician  or  authorized  to  practise 
under  this  act  or  holding  certificate  prescribed  by  this  section. 
This  section  does  not  prohibit  services  in  cases  of  obstetrics  or 
midwifery  in  cases  of  emergency  (ib.,  s.  15). 

Itineeant.  — Any  itinerant  who  has  not  qualified  as  herein- 
hefore  provided,  who  shall  sell  or  offer  for  sale  any  drug,  nos- 
trum, or  appliance  of  any  kind  intended  for  the  treatment  of  any 
disease  or  injury  or  deformity,  or  for  correction  of  impairment 
•of  vision  or  hearing,  or  shall  by  writing,  printing,  or  other 
method,  except  by  ordinary  professional  card  or  sign,  publicly 
profess  to  cure  or  treat  disease,  injury,  or  deformity  by  any 
drugs,  nostrum,  or  in  any  manner  whatever,  shall  be  guilty  of  a 
misdemeanor  punishable  by  a  fine  of  from  $50  to  $100  and  costs 
of  prosecution  for  each  offence,  and  shall  be  committed  until  such 
fine  and  costs-  are  paid.  Any  one  who  shall  maintain  an  office 
or  residence  in  the  State  for  a  period  of  not  more  than  three 
months  in  any  one  year  shall  be  deemed  an  itinerant  (ib.,  s.  16). 

Fees.— "With  each  application  to  the  secretary  of  the  board 
|25.  If  the  applicant  fail  to  pass  the  examination  he  may  pre- 
sent himself  at  any  time  within  a  period  of  one  year  for  another 
examination  without  the  payment  of  an  additional  fee  (ib.,  s.  5). 

To  the  county  clerk,  for  recording,  the  usual  fees  for  making 
the  record  (ib.,  s.  9). 
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The  United  Kingdom  of  Geeat  Britain  and  Ireland.^ 
Medical  Acts.— The  Act  21  and  22  Victoria,  c.  90  (1858), 


1  ExPLANATOUY.— This  abstract  in- 
cludes only  "the  Medical  Act,"  31 
and  23  Yict.,  c.  90  (1858),  and  its 
amendments,  and  "the  Midwives' 
Act,"  2  Edward  VII,  c.  17;  it  does 
not  include  the  Apothecaries  Act  (55 
Geo.  Ill,  c.  194),  the  Anatomy  Act  (2 
and  3  Will.  IV.,  c.  75),  the  Pharmacy 
Act  (15  and  16  Vict.,  c.  56),  the  Den- 
tists Act  (41  and  43  Vict.,  c.  33),  the 
Veterinary  Surgeons  Act  (44  and  45 
Vict.,  c.  63),  nor  the  Medicine  Stamp 
Acts (43  Geo.  III.,  c.  56;  43  Geo.  III., 
c.  73;  44  Geo.  III.,  c.  98;  53  Geo.  III., 
c.  150;  55  Geo.  III.,  c.  184,  s.  54;  38 
and  39  Vict.,  c.  23,  s.  8).  Any  one 
interested  in  these  can  find  them  in 
Chitty's  Statutes,  5th  ed.,  vol.  VII. 
This  book — title.  Medical  Acts, 
p.  1 — makes  reference  to  Glenn's 
"Laws  Affecting  Medical  Men,"  ed. 
1871,  and  calls  attention  to  the  fact 
that  3  Hen.  VIII.,  c.  11,  by  which  no 
person  may  practise  as  a  physician 
or  surgeon  in  the  city  of  London  or 
within  seven  miles  of  it  without  hav- 
ing b^en  admitted  by  the  bishop  of 
London  or  dean  of  St.  Paul's,  is  still 
unrepealed,  though  obsolete. 

The  decisions  under  the  Apotheca- 
ries law,  though  they  may  be  useful 
in  construing  and  applying  the  anal- 
ogous provisions  of  the  Medical  Act, 
have  not  been  abstracted  in  these  foot- 
notes. They  can  be  found  in  Mew 's 
English  Case  Law  Digest,  vol.  9,  and 
its  annual  supplements,  title  Medicine, 
subtitle  Apothecaries,  see  p.  556,  n.  1. 

The  object  of  the  medical  act  was 
stated  in  its  preamble,  to  enable  per- 
sons requiring  medical  aid  to  distin- 
guish qualified  from  unqualified  prac- 
titioners. Atty.  -Gen.  v.  Royal  Coll. 
of  Physicians,  1  Johns  &  H.  (1861), 
561 ;  see  other  reports,  p.  563. 

Earlv  Medical  Laws. — At  com- 
mon law  when  death  or  injury  arose 
from  treatment,  there  was  no  dis- 
tinction, either  in  civil  or  criminal 
proceedings  between  those  who  were 
qualified  or  regular  practitioners 
and  those  who  were  not;  the  gist 
would  be  maltreatment,  whether 
through  ignorance  or  negligence. 
See  note  on  this  subject  in  4  F.  &  F., 
531  (Ruddock  v.  Lowe). 


The  statutes  which  imposed  quali- 
fications in  no  degree  altered  the  law 
as  to  the  liability  of  practitioners  for 
malpractice,  though  they  imposed 
penalties  for  prac.tising  without  qual- 
ification, and  precluded  them  from 
recovering  for  their  charges  unless  le- 
gally (jualified ;  see  note  on  this  sub- 
ject, 4  F.  &  F.,  at  p.  526  (Jones  ». 
Fay). 

By  3  Hen.  VIII,  c.  11,  it  was  pro- 
vided that  no  person  within  London 
or  seven  miles  of  it  should  exercise  a& 
a  physician  except  he  be  first  exam- 
ined, approved,  and  admitted  by  the 
Bishop  of  London  or  by  the  Dean  of 
St.  Paul's  calling  to  them  four  doc- 
tors of  physic  (Rex  «.  Doctor  Askew 
et  at.  [1768],  4  Burrows,  at  p.  2197), 
"and  for  surgery  other  expert  per- 
sons in  that  faculty."  3  Hen.  VIII, 
c.  11,  A.D.  1511. 

The  act  of  3  Hy.  VIII,  c.  11 
(A.D.  1511),  also  enacted  that  no  per- 
son beyond  the  said  seven  miles  pre- 
cinct of  London  should  exercise  as  a 
physician  or  surgeon  in  any  diocese 
unless  first  approved  by  the  bishop 
of  the  diocese,  or,  in  his  absence,  hy 
his  vicar-general ;  either  of  them  call- 
ing to  them  such  expert  persons  in 
the  said  faculties  as  their  discretion 
should  think  convenient.  The  act 
was  not  to  be  prejudicial  to  the  uni- 
versities of  Oxford  and  Cambridge. 
It  provided  that  surgeons  should  be 
comprised  in  the  act  like  as  physi- 
cians, for  like  mischief  of  ignorant 
persons  presuming  to  exercise  sur- 
gery. 

In  Gremaire  b.  Le  Clerc  Bois  Va- 
lon,  3  Camp.,  144  (1809),  a  French 
emigrant  priest  was  allowed  to  recov- 
er for  a  surgical  cure  of  a  brother 
priest,  though  it  did  not  appear  that 
he  was  a  member  of  the  College  »f 
Surgeons,  because  3  Hy.  VIII,  "• 
11,  contained  no  prohibitory  clause, 
but  merely  put  a  penalty  of  £5  a 
month  on  unlicensed  practice.  Sub- 
sequently, on  a  rule  to  show  cause 
why  the  verdict  should  not  be  set 
aside,  the  rule  was  discharged,  on  the 
ground  that  it  was  not  proved  that 
the  priest  was  not  a  regularly  li- 
censed member  of  the  College  of  Sur- 
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and  the  amendments  thereof  and  additions  thereto,  are  generally 
spoken  of  as  the  Medical  Acts. 

geons  (discussed  in  77  Miss.,  426,  see 
p.  330,  n.  2,  mpra). 

3  Hen.  VlII,  c.  11,  is  still  in 
fovce  30  far  as  it  prohibits  and  im- 
poses a  penalty  upon  any  one  acting 
as  a  surgeon  without  the  qualification 
required  by  it.  Cotton,  L.  J.,  in  Da- 
vies  V.  Makuna,  54  L.  J.  (JST.  S.)  Ch., 
1148  (1885).  Lindley,  L.  J.,  doubts 
it.  See  other  reports,  n.  3,  p.  565.  55 
Geo.  Ill,  c.  194,  s.  14,  will  prevent 
any  unqualified  person  acting  as  an 
apothecary. 

The  iusuflBciencies  of.  3  Henry 
VIII,  c.  11,  gave  rise  to  the  charter 
of  the  College  of  Physicians.  Law- 
rence, J.,  in  King  v.  College  of  Phy- 
sicians, 7  Term  Rep.  (7  Durn.  &  E.), 
283.  It  was  not  necessary  that  all 
men  of  the  faculty  should  be  mem- 
bers of  the  college  (iJ.).  In  this 
opinion  will  be  found  an  exposition 
of  the  diiierence  between  licentiates 
and  members  or  fellows  of  the  col- 
lege, and  the  reasons  for  it. 

The  history  of  the  early  legisla- 
tion and  the  fights  and  powers  of  the 
College  of  Physicians  is  set  forth  and 
discussed  in  Krng  v.  President  and 
College,  7  Term  Rep.  (7  Durn.  & 
E.),  282  (1797).  This  case  denies 
the  right  of  a  licentiate  of  the  col- 
lege to  a  mandamus  to  compel  his  ex- 
amination for  admission  as  a  member 
or  fellow  of  the  college.  The  college 
was  entitled  to  make  a  by-law  that 
none  but  a  doctor  of  one  of  the  two 
universities  of  England,  or  that  of 
Dublin,  should  be  admitted  to  such 
an  examination.  This  is  not  super- 
adding a  qualification  to  that  required 
by  the  charter,  but  is  ascertaining  a 
criterion  of  fitness ;  see  further  on  14 
and  15  Henry  VIII,  p.  560,  n.  1. 

A  discussion  of  the  effect  of  the 
prohibition  of  14  and  15  Hy.  VIII,  c. 
5,  will  be  found  in  the  opinion  of 
Chambre,  J.,  in  Smith  v.  Taylor,  1 
Bos.  &P.  New  R.,  196. 

The  act  14  and  15  Hy.  VIII,  c. 
5,  was  a  public  and  not  a  private 
act.  Coll.  of  Physicians  v.  Harrison 
{1828),M.  &M.,  191. 

Collins  v:  Carnegie,  1  Ad.  &  E., 
695  (1834)  (for  other  reports  see  p. 
556) ,  contains  a  discussion  of  the  effect 
and  construction  of  the  prohibitions 


in  3  H.  VIII,  c.  11,  and  14  and  15  H. 
VIII,  c.  5. 

The  act  33  Hen.  VIII.,  c.  40(1540), 
relating  to  physicians  and  their  privi- 
leges, contained  a  direct  recognition 
by  the  legislature  that  the  science  of 
physic  comprehended,  included,  and 
contained  the  knowledge  of  surgery 
as  a  special  member  and  part  thereof, 
and  that  the  statute  granted  to  the 
company  or  fellowship  of  physicians 
the  privilege  of  practising  such  sci- 
ence of  physic.  Royal  Coll.  of  Phys. 
V.  Gen.  Med.  Coun.,  59  .1.  P.,  519' 
(for  other  reports  see  p.  562). 

Sec.  iii  of  c.  40,  Laws  32  Henry 
VIII  (1540),  was  as  follows:  "And 
forasmuch  as  the  science  of  physick 
doth  comprehend,  include,  and  con- 
tain the  Knowledge  of  Surgery,  as  a 
special  Member  and  Part  of  the  same ; 
therefore  be  it  enacted.  That  any  of 
the  said  Company  or  Fellowship  of 
Physician^"  (i.e.,  The  President,  etc., 
of  the  Faculty  of  Physic  in  London), 
"being  able,  chosen,  and  admitted 
by  the  said  President  and  Fellowship 
of  Physicians,  may  from  time  to  time, 
as  well  within  the  City  of  London  as. 
elsewhere  within  this  Realm,  practise 
and  exercise  the  said  Science  of  Phys- 
ick in  all  and  every  his  Members 
and  Parts;  any  Act,  Statute,  or  Pro- 
vision made  to  the  contrary  notwith- 
standing." Sees.  I  and  II  of  this, 
act  conferred  certain  privileges  upon 
physicians,  of  exemption  from  official 
duties,  and  upon  their  representa- 
tives to  examine  apothecaries'  wares. 
for  defective,  corrupt,  etc.,  wares, 
drugs,  and  stuffs.  Other  regulations 
concerning  physicians  will  be  found 
in  6  "Wm.  Ill,  c.  4;  18  Geo.  H,  c.  15. 

For  legal  history  of  the  Royal  Col- 
lege of  Physicians  of  London  see 
Royal  Coll.  of  Phys.  v.  Gen.  Med. 
Coun.,  59  J.  P.,  519  (for  other  re- 
ports of  this  case  see  p.  562).  This  is 
the  better  known  name  for  the  cor- 
poration which  was  chartered  as  the 
President  and  College  and  Common- 
alty of  the  Faculty  of  Physic  in  Lon- 
don by  the  charter  of  23  Sept.,  1518, 
by  Henry  VIII  (ib.). 

34  and  35  Hy.  VIII,  c.  8,  1543- 
43,  "a  bill  that  persons,  being  no- 
common  surgeons,  may  minister  med- 
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Medical  Councils. — There  is  a  general  council '  of  medical 
education  and  registration  of  the  United  Kingdom,  with  branch 
councils 'for  England,  Scotland,  and  Ireland  (21  and  22  Vict., 
1858,  c.  90,  88.  3,  6). 

Members  of  the  general  council  are  chosen  as  provided  in  49 
and  50  Vict.,  c.  48,  s.  7';  those  representing  the  medical  corpora- 
tions must  be  qualified  to  register  under  this  act*  (21  and  22 
Vict.,  c.  90,  8.  7). 

The  general  council  appoints  a  registrar  for  England,  and  the 
branch  councils  for  Scotland  and  Ireland  appoint  respectively  a 
registrar  for  Scotland  and  Ireland  {ib.,  ss.  10,  11). 

Eegisteae. — It  is  the  duty'  of  the  registrars  to  keep  their 


icines  notwithstanding  tlie  statute" 
{'6  Hy.  VIII,  c.  1 1),  gave  persons, 
liaving  knowledge  and  experience  of 
the  nature  of  herbs,  roots,  and  wa- 
ters, etc.,  to  practise,  use,  and  minister 
in  and  to  any  outward  sore,  uncome, 
wound,  etc.,  any  herbs,  ointments, 
etc.,  according  to  their  cunning,  ex- 
porience,  and  linowledge. 

This  act  contains  a  preamble  which 
severely  arraigns  the  surgeons  of 
London  (since  3  Hy.  VIII,  c.  11), 
"  minding  their  own  lucres,"  and  con- 
trasts them  to  their  discredit  with  the 
men  and  women  whom  God  has  en- 
dowed with  a  knowledge  of  herbs, 
etc.,  who  have  ministered  to  poor 
people  only  for  neighborhood  and 
God's  sake  and  of  pity  and  charity, 
while  the  surgeons  let  them  perish 
for  lack  of  help  of  surgery,  practising 
only  where  there  was  hope  of  reward. 

This  statute  (34  and  35  fly.  VIII, 
c.  8)  is  said  in  Comyn's  Digest,  title 
"Physicians,"  not  to  extend  to  those 
who  serve  for  profit. 

It  is  stated,  in  the  argument  of 
Field,  in  Rex  v.  Master  Warden  of 
Company  of  Surgeons,  3  Burr.,  893 
(1769),  at  p.  896,  that  the  first  restric- 
tion of  the  common  right  that  every 
person  has  of  learning  and  exercising 
any  art  in  any  place,  except  where  it 
happens  to  be  restrained  by  custom, 
is  5  Eliz.,  c.  4  ("An  Act  containing 
divers  orders  for  Artificers,  Laborers, 
Servants  of  Husbandry,  and  Appren- 
tices," which,  however,  recites  in  its 
preamble  that  there  are  in  force  many 
otlier  acts  on  the  same  subjects, 
which  are  imperfect  and  contrary). 

For    early    legislation    respecting 


particular  medical  and  surgical  cor- 
porations, see  infra,  p.  560,  et  seq. 

Construction.  — The  statute  should 
not  be  strained  beyond  its  clear  words 
for  the  purpose  of  advancing  the 
meaning  of  the  legislature.  Haffleid 
V.  Mackenezie,  10  Ir.  C.  L.,  289. 

1  The  first  meeting  of  the  General 
Council  was  duly  held  November 
33,  1858,  at  the  Hall  of  the  Royal 
College  of  Physicians.  Queen  i>. 
Storrar,  3  El.  &  El.,  131  (1859);  s.  c. 
28  L.  J.  Q.  B.,  336;  5  Jur.  (N.  S.), 
1304;  7  W.  B.,  613. 

'  The  act  shows  the  superintending 
power  of  the  General  Council  over 
the  branch  councils.  Queen  i>.  Steele, 
13  Ir.  C.  L.,  398. 

"  The  legal  history  of  the  University 
of  London  is  set  forth  in  Queen  v. 
Storrar,  2  El.  &  EI.,  131  (for  other 
reports  of  same  case  see  n.  1,  mpra). 

Under  its  charter  the  Senate  of  the 
University  of  London  is  the  body 
empowered  to  choose  the  member  of 
the  Medical  Council,  in  behalf  of  that 
university.  Queen  v.  Storrar,  2  El. 
&  El.,  131  (for  other  reports  of  same 
case  see  n.  1,  supra). 

*  Persons  representing  universities 
are  persons  holding  of  necessity  un- 
der degrees,  but  the  representatives 
of  medical  corporations  do  not  hold 
under  degrees;  they  hold  by  their 
licenses.  Queen  v.  Steele,  13  Ir. 
Com.  L.,  398. 

"The  registrars  are  first  bound  to 
act  in  accordance  with  the  provisions 
of  the  act  and  also  to  act  under  ordew 
and  regulations  of  the  General  Coun- 
cil. Queen  ®.  Steele,  13  Ir.  C.  h., 
398. 
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registers  correct,  and  to  erase  the  names  of  all  registered  persons 
■who  shall  have  died,  and  from  time  to  time  to  make  the  necessary 
alterations  in  the  addresses  or  qualifications  of  persons  registered. 
It  is  lawful  for  the  registrar  to  write  a  letter  to  any  registered 
person,  addressed  to  him  according  to  his  address  on  the  register, 
to  inquire  whether  he  has  ceased  to  practise  or  has  changed  his 
residence,  and  if  no  answer  be  returned  within  six  months  from 
the  time  of  sending  the  letter,  it  is  lawful  to  erase  the  name  of 
such  person  from  the  register,  but  it  may  be  restored  by  direc- 
tion of  the  general  council  (ib.,  s.  14). 

Qualification. — Persons  possessed  of  one  or  more  of  the 
qualifications'  described  in  Schedule  A,  on  the  payment  of  a  fee 
not  exceeding  £5,  are  entitled^  to  register  on  the  production'  to  the 
registrar  of  the  branch  council  for  England,  Scotland,  or  Ireland 
of  the  document*  conferring  or  evidencing  the  qualification"  in  re- 
spect whereof  he  seeks  to  be  registered,  or  upon  transmitting  by 
post  to  such  registrar  information  of  his  name  and  address,  and 
evidence"  of  his  qualifications  and  of  the  time  or  times  at  which 
they  were  obtained.     The  several  colleges  and  bodies  mentioned 

'Certificates  from  persons  not  au- 
thorized to  give  qualifications  in  the 
United  Kingdom  do  not  malce  the  re- 
cipient capable  of  acting  as  a  surgeon 
in  England.  Cotton,  L.  J.,  in  Da- 
vies  V.  Malsuna,  54  L.  J.  (N.  S.)  Ch., 
1148;  see  other  reports,  n.  3,  p.  565. 

*  It  is  not  made  Imperative  on  any- 
medical  person  to  be  registered  under 
the  act ;  he  shall  be  entitled  to  be 
registered,  as  provided  in  the  act. 
Queen  «  Steele,  13  Ir.  0.  L.,  398. 

''  Under  sec.  15,  it  is  upon  the  pro- 
duction of  the  diploma  that  the  ap- 
plicant is  entitled  to  be  registered, 
and  the  Medical  Council  could  raise 
no  question  as  to  where,  when,  or  in 
what  the  applicant  has  been  exam- 
ined; but  under  sees.  30  and  31,  if 
the  council  thought  that  the  course 
of  study  and  examination  veas  not 
sufficient,  it  could  only  make  repre- 
sentation thereof  to  the  Privy  Coun- 
cil, who  might  suspend  the  right  of 
registration  if  it  thought  tit.  So 
matters  continued  till  1886 :  the  Medi- 
cal Council  could  not  refuse  to  regis- 
ter if  the  requisite  diploma  were  pro- 
duced But  in  1886  it  was  enacted 
that  no  person  should  be  registered 
with  respect  to  any  qualification  un- 
less he  had  passed  a  qualifying  exam- 
35 


ination  as  above  (see  text).  Royal 
Coll.  of  Phys.  ■».  Gen.  Med.  Coun., 
59  J.  P.,  519  (for  other  reports  of  this 
case  see  n.  563). 

■•  Diplomas  conferring  degrees  and 
honors  do  not  pass  to  the  provisional 
assignee  by  the  vesting  order  of  the 
Insolvent  Debtor's  Court  under  1 
and  3  Vict.,  c.  110,  s.  37 ;  they  may  be 
of  value  to  the  person  named  in  them, 
but  they  have  no  value  in  the  hands 
of  the  assignee.  Kernot  v.  Oattlin,  3 
El  &  Bl.,  790  (1853). 

*  Lord  Mansfield  in  Rex  «.  Doctor 
Askew  et  al.  (1768),  4  Burrows,  at  p. 
3197,  shows  that  in  1561  a  partial 
license  was  granted  to  an  oculist,  and 
that  licenses  had  been  granted  to 
women,  instancing  "Mrs.  Stevens's 
medicine  for  the  stone " ;  he  states 
that  a  person  may  be  fit  to  practise  in 
one  branch  who  is  not  fit  to  practise 
in  another ;  that  partial  licenses  had 
been  given  for  above  two  hundred 
years,  though,  lately  general  licenses 
had  been  usual. 

« The  registrars  must  be  satisfied  by 
proper  evidence  of  the  qualification 
as  contained  in  the  document  ^ToAMceA 
to  them.  Queen  v.  Steele,  13  Ir.  C. 
L.,  398. 
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in  Schedule  A  may  transmit  from  time  to  time  to  the  registrar, 
under  their  respective  seals,  lists  of  the  persons  who  by  grant  of 
such  colleges  and  bodies  respectively  are  for  the  time  being  enti- 
tled to  register,  *  stating  the  qualifications"  and  residences  of  such 
persons,  and  it  shall  be  lawful  for  the  registrar  on  the  payment 
of  the  said  fee  to  enter  in  the  register  the  persons  mentioned  in 
such  lists  with  their  qualifications'  and  places  of  residences  as 
therein  stated  without  other  application^  (ib.,  s.  15). 

The  general  council  is  required  to  make  orders  for  regulating 
the  registers  from  time  to  time'  (ib.,  s.  16). 

Persons  actually  practising  medicine  in  England  before  Au- 
gust 1st,  1815,  were  entitled  to  register  under  the  act"  (ib.,  s.  17). 

Any  two  or  more  of  the  colleges  and  bodies  in  the  United 
Kingdom  mentioned  in  Schedule  A  may,  with  the  sanction  and 
under  the  direction  of  the  general  council,  unite  or  co-operate  in 
conducting  the  examinations'  required  for  qualifications  to  be 
registered  (ib.,  s.  19,  37  and  38  Vict.,  c.  34). 


1  See  n.  5,  p.  544. 

*  There  is  a  marked  distinction  be- 
tween a  doctor  or  bacMlor  of  medicine, 
which  is  a  degree,  and  a  licentiate, 
because  although  medical  corpora- 
tions cannot  grant  a  degree  by  which 
a  party  can  be  entitled  to  be  entered 
in  the  register  under  his  diploma  as  a 
doctor  of  medicine,  they  may  give  a 
license  which  entitles  to  registration 
as  a  licentiate  of  medicine.  Queen  e. 
Steele,  13  Ir.  C.  L.,  898. 

^  Nothing  titular  is  now  entitled  to 
be  admitted  by  the  registrar.  Queen 
«.  Steele,  13  Ir.  C.  L.,  398  (1861). 

A  licentiate  of  the  King's  and 
Queen's  College  of  Ireland,  though 
addressed  by  popular  courtesy  as 
doctor-,  is  not  entitled  to  have  this  title 
entered  on  the  register.  Queen  «. 
Steele,  13  Ir.  C.  L.,  898. 

The  document  produced  to  the 
registrar  must  contain  a  qualification 
conformable  to  some  one  of  the  qual- 
ifications mentioned  in  the  schedule. 
Queen  v.  Steele,  13  Ir.  C.  L.,  398. 

A  person  who  has  a  diploma  of 
license  from  the  King's  and  Queen's 
College  of  Physicians  of  Ireland  is 
not  entitled  to  be  registered  as  M.D. 
Queen  ».  Steele,  13  Ir.  C.  L.,  398. 

Although  the  Irish  acts,  1  G.  Ill, 
c.  14,  and  40  G.  Ill,  c.  84,  treated  li- 
centiates of  the  King's  and  Queen's 
College  of  Physicians    of    Ireland, 


along  with  Doctors  of  Medicine,  as 
physicians,  they  are  not  entitled  to  be 
classed  as  doctors  of  medicine  under 
the  Medical  act;  they  are  all  physi- 
cians, that  is  the  name  of  the  genus, 
but  it  decides  nothing  as  to  the  spe- 
cies. Queen  v.  Steele,  13  Ir.  C.  L., 
898. 

The  provision  of  the  original  act 
that  titles  should  be  registered  was 
repealed  by  23  Vic,  c.  21.  Queen  n. 
Steele,  13  Ir.  C.  L.,  398. 

It  is  not  a  true  description  of  a  li- 
cenriate  of  the  Society  of  Apotheca- 
ries (even  after  1886)  to  describe  liim- 
self  as  a  physician.  Hunter  i>.  Clare, 
L.  J.  (N.  S.)  68  Q.  B.,  278;  see  other 
reports,  p.  566. 

*Secs.  26,  29,  39,  apply  to  every 
registration,  whether  under  sec.  15, 
sec.  17,  or  sec.  46.  Regina  ft  Gen. 
Coun.,  3  El.  &  El.,  523;  see  other  re- 
ports, n.  2,  p.  548. 

Sec.  15  gives  an  absolute  right. 
Regina  v.  Gen.  Coun.,  3  El.  &  El., 
528;  see  other  reports,  p.  548. 

'  Court,  register,  and  council  are 
bound  by  the  provisions  of  the  act. 
Queen  v.  Steele,  13  Ir.  C.  L.,  398. 

*  See  n.  4,  supra.  . 

■>  For  a  statement  of  the  method  ol 
the  conduct  of  examinations  by  tie 
Royal  College  of  Physicians  in  Lon- 
don, independently  and  also  con_ 
jointly   with  the  Royal  College  ol 
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The  privy  council  may  suspend  the  right  of  registration  in 
respect  of  qualifications  granted  by  any  college  or  body^  (ib.,  s. 
21). 

After  such  revocation,'  no  person  shall  be  entitled  to  register 
in  respect  to  any  qualification  granted  by  such  college  before 
revocation'  (ib.,  s.  22). 

The  privy  council  may  issue  an  injunction  directing  any  body 
eiititled  to  grant  qualifications  to  desist  from  imposing  upon  any 
candidate  for  examination  an  obligation  to  adopt  or  refrain 
from  adopting  the  practice  of  any  particular  theory  of  medicine 
or  sargery  as  a  test  or  condition  of  admitting  him  to  examina- 
tion or  granting  him  a  certificate ;  and  in  the  event  of  their  not 
complying,  may  order  that  such  body  cease  to  have  the  power  of 
conferring  a  right  to  be  registered  so  long  as  they  shall  continue 
such  practice  {ib.,  s.  23). 

"Where  any  person  entitled  to  be  registered  applies  to  the 
registrar  of  any  branch  council  for  that  purpose,  such  registrar 
is  required  forthwith  to  enter  in  a  local  register  the  name  and 
place  of  residence,  and  the  qualifications'  in  respect  of  which  the 
person  is  so  entitled  and  the  date  of  registration ;  and  in  case  of 
the  branch  council  for  Scotland  or  Ireland,  to  send  to  the  regis- 
trar of  the  general  council  a  copy  of  the  entry,  and  the  registrar 
of  the  general  council  is  required  to  cause  the  same  to  be  entered 
in  the  general  register ;  and  such  registrar  is  required  to  cause 
all  entries  made  in  the  local  register  for  England  to  be  entered 
in  the  general  register  (ib.,  s.  25). 

^0  qualification  is  entered  on  the  register,  on  the  first  regis- 
tration or  by  way  of  addition  to  a  regular  name,  unless  the  reg- 
istrar be  satisfied  by  proper  evidence  that  the  person  claiming  it 
is  entitled  to  it."  Any  appeal  from  the  decision  of  the  registrar 
may  be  decided  by  the  general  council  or  by  the  council  for  Eng- 
land, Scotland,   or  Ireland,   as  the  case  may  be.     Any  entry 

Surgeons  of  England,  see  Royal  Coll.  v.  Royal  Coll.  of  Physicians,  1  Johns 
of  Phys.  «.  Gen.  Med.  Coun.,  59  J.  &  H.,  561;  see  other  reports,  p.  563. 
P.,  519  (for  other  reports  of  this  case  The  colleges  may  abrogate  the  re- 
see  p.  562).  strictions  of  their  by-laws  -without 

'  If  a   medical    school    or  college  interference  from  the    medical  act, 

should  degenerate,   it    may  be  de-  and  if    the    abrogation    lowers  the 

barred  the  privilege  of  sending  its  standard  of  education,  the  remedy  is 

members   for    registration    (s.    36).  found  In  sec.  20  (ib.). 

Queen  v.  Steele,  13  Ir.  C.  L.,  398.  ^  See  n.  3,  p.  545. 

Sec.  20  secures  a  sufficiently  high  '  See  n.  5,  p.  545. 

standard  of  education.      Atty.-Gen.  "See  n.  6,  p.  545. 
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proved  to  the  satisfaction  of  such  general  council  or  branch 
council '  to  have  been  fraudulently  or  incorrectly  made  may  be 
erased '  from  the  register  by  an  order  in  writing  of  such  general 
council  or  branch  council  (ib.,  s.  26). 

Medical  Ebgistee.  — The  registrar  of  the  general  council  is 
required  to  cause  to  be  printed,  published,  and  sold  under  the 
direction  of  such  council,  every  year,  a  correct  register  of  the 
names  with  the  respective  residences  and  medical  titles,  diplomas, 
and  qualifications "  conferred  by  any  corporation  or  university  or 
by  a  doctorate  of  the  Archbishop  of  Canterbury,  with  the  dates 
thereof,  of  all  persons  appearing  on  the  general  register  as  exist- 
ing on  January  1st  in  every  year.  Such  register  is  called  the 
Medical  Begister,  and  a  copy  of  the  Medical  Register  for  the  time 
being  is  evidence  that  the  persons  therein  specified  are  registered 
according  to  the  act,  and  the  absence  of  the  name  of  any  person 
from  such  copy  is  evidence,  until  the  contrary  be  made  to  ap- 
pear, that  such  person  is  not  so  registered ;  provided,  that  in  the 
case  of  any  person  whose  name  does  not  appear  in  such  copy,>  a 
certified  copy  under  the  hand  of  the  registrar  of  the  general 
council  or  a  branch  council  of  the  entry  of  the  name  of  such  per- 
son on  the  general  or  local  register  shall  be  evidence  that  such 
person  is  so  registered  {jb.,  s.  27). 

If  any  college  or  body  exercise  any  power  it  possess  of  strik- 
ing off  from  its  list  the  name  of  any  one  of  its  members,  it  shall 
signify  his  name  to  the  general  council,  and  the  said  council 
may,  if  they  see  fit,  direct  the  registrar  to  erase  from  the  register 

'A  branch  council  may  make  an  dentist  ^oe&  not  render  him  liable  to 

order  to  erase  an  entry  fraudulently  be  erased  from  the  dentists'  register, 

or  incorrectly  made.    Queen  ®.  Steele,  Ex  parte  Partridge,  L.  R.  19  Q.  B. 

13  Ir.  C.  L.,  398.  D.,  467  (1887)  (the  diploma  had  been 

^  The  act  is  imperative :  if  the  docu-  cancelled  on  account  of  its  holder  ad 

ment  produced  does  not  comply  with  vertising  for  business).    The  (dental) 

the  act  the  name  shall  be   erased ;  council  is  not  bound  by  the  act  of  the 

where  the  fact  cannot  be  varied  by  medical  college,  nor  entitled  to  erase 

evidence  dehors  the  record,  the  per-  on  the  ground  of  its  action  (ib.)._  It 

son  whose  name  is  erased  is  not  enti-  can  only  erase  for  the  causes  specified 

tied  to  notice.     Queen  v.   Steele,   13  In  the  act  {ib.).    Other  reports  of  this 

Ir.  C.  L.,  398,  distinguishing  Queen  case  are  36  W.  R.,  443,  afBrming  56 

v.  Registrar,  3  L.  T.  N.  S.,  693.  L.  J.  Q.  B.,  609;  53  J.  P.,  40. 

A  mandamus  will  not  be  granted  The    erasure     (sec.    36)    may  be 

to  restore  a  qualification  to  the  regis-  made  on  the  application  of  a  third 

ter,  which  was  erased  without  no-  party.     Regina  v.  General  Council,  o 

tice,  where  it  appears  that,  when  re-  El.  &  El.,  533  (1861) ;  30  L.  J.  QB., 

stored,  it  can  be  immediately  erased,  301 ;   7  Jur.  N.  S.,  798;   3  L.  T.  (M. 

upon  notice.     Queen  ».  Steele,  13  Ir.  S.),  693;   9  W.  R.,  413.    See  n.  4,  p. 

C.  L. ,  398.  546. 

The  revocation  of  a  diploma  of  a  '  See  n.  5,  p.  545. 
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the  qualification  derived  from  such  college  or  body  in  respect  of 
whicli  such  member  was  registered,  and  the  registrar  shall  note 
the  same  therein ;  but  the  name  of  no  person  shall  be  erased  from 
the  register  on  the  ground  of  his  having  adopted  any  theory  of 
medicine  or  surgery  (ib.,  s.  28). 

If  any  registered  medical  practitioner  shall  be  convicted  in 
England  or  Ireland  of  any  felony  or  misdemeanor,  or  in  Scotland 
of  any  crime  or  offence,  or  shall  be  after  due  inquiry'  judged  by 
the  general  council "  to  have  been  guilty  of  infamous  conduct  in 
any  professional  respect, "  the  general  council  may,  if  they  see  fit. 


'The  council  is  not  a  private  as- 
sociation; it  is  a  public  corpora- 
tion. There  is  no  appeal  from  its 
decision;  the  influence  of  public 
opinion  is  a  safeguard  against  the 
abuse  of  its  powers.  This  influ- 
ence cannot  act  if  it  keeps  secret 
the  grounds  of  its  action;  the  pub- 
lic is  interested  in  knowing  them. 
Many  provisions  of  the  act  (enume- 
rated by  the  court)  show  that  the 
public  should  have  accurate  informa- 
tion as  to  the  proceedings  of  the 
council.  Therefore  a  fair,  honest, 
and  accurate  report  of  the  proceed- 
ings of  the  council,  published  b}'  it, 
is  privileged.  And  while  there  is  no 
judicial  precedent  to  this  effect,  the 
rule  of  privilege  is  applicable,  and 
the  council  is  not  liable  in  damages 
to  a  physician  whose  naitie  it  has 
ordered  erased  for  infamous  conduct 
in  a  professional  respect,  for  publish- 
ing such  an  account  of  its  proceed- 
ings. Allbutt  1).  Gen.  Med.  Coun., 
58  L.  J.  R.  (N.  8.)  Q.  B.  (1889)  (cit- 
ing Burrows  V.  Bell.  7  Gray,  Mass., 
301)  (see,  for  other  reports  of  this 
case,  n.  3,  infra). 

The  publication  might  be  evidence 
of  express  malice  (ib.). 

A  letter  notifying  an  accused  phy- 
physician  that  his  case  would  be  con- 
sidered on  a  day  named,  and  asking 
him  to  submit  a  written  defence,  or 
attend  in  person,  or  both,  is  sufficient 
notice.  Partridge  v.  Gen.  Coun.,  57 
J.  P.,  4, 

A  person  cannot  be  both  accuser 
and  judge.  Partridge  v.  Gen.  Coun., 
57  J.  P.,  4. 

The  medical  council  cannot  take 
evidence  under  oath.  Leeson  v.  Gen. 
Med.  Coun.,  L.  J.  59  Ch.  (N.  S.), 
233;  see  other  reports,  n.  1,  p.  569. 


The  General  Medical  Council,  ia 
sitting  on  complaints,  acts  judicially. 
Leeson  v.  Gen.  Med.  Coun.,  L.  J.  59 
Ch.  (N.  S.),  333;  see  other  reports, 
n.  1,  p.  569. 

There  must  be  an  adjudication  by 
the  council  of  infamous  conduct  in 
some  professional  respect,  arrived  at 
after  due  inquiry,  the  accused  must 
have  notice  of  what  he  is  accused  and 
an  opportunity  of  being  heard,  and 
the  conclusion  must  be  honestly  ar- 
rived at;  the  particulars  brought  to 
his  attention  should  be  particulars  of 
conduct  which,  if  established,  is  ca- 
pable of  being  viewed  by  honest  per- 
sons as  conduct  wliich  is  infamous. 
Leeson  v.  Gen.  Med.  Coun  ,  L.  J. 
59  Ch.  (N.  S.),  233;  see  other  re- 
ports, n.  1,  p.  569. 

The  council  might  proceed  mero 
motu.  Fry,  L.  J.,  in  Leeson  d.  Gen^ 
Med.  Coun.,  L.  J.  59  Ch.  (N.  S.), 
233;  see  other  reports,  n.  1,  p.  569. 

^  Wliere  a  prosecution  before  the 
General  Medical  Council  was  con- 
ducted by  a  medical  union,  through 
its  council,  and  two  of  the  members 
of  the  General  Medical  Council  were 
subscribers  to  the  union,  but  not 
members  of  its  council,  they  were 
not  disqualified  to  sit  in  judgment 
(Fry,  L.  J.,  dissented).  Leeson  v. 
Gen.  Med.  Coun,,  L.  J.  59  Ch.  (N. 
S.),  233;  see  other  reports,  n.  1,  p. 
569. 

The  only  thing  which  the  courts 
can  investigate  is  whether  the  Gen- 
eral Medical  Council  have  acted  hon- 
estly within  their  jurisdiction.  Lee- 
son V.  Gen.  Med.  Coun.,  L.  J.  59  Ch. 
(N.  S.),  333;  see  other  reports,  n.  1, 
p.  569. 

'  In  Allbutt  V.  Gen,  Med.  Council, 
58  L.  J.  R.  (N.  S.)  Q.  B.  (1889),  it  ap- 
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direct  the  registrar  to  erase  the  name  of  such  medical  practitioner 
from  the  register'  (ib.,  s.  29). 
peared    that     the    General    Medical 
Council  had,  after  due  inquiry,  ad- 
iudeedit  to  he  "infamous  conduct  in 


a  professional  respect"  for  a  regis 
teved  medical  practitioner  to  publish 
and  publicly  cause  to  be  sold  a  work 
entitled  The  Wife's  Handbook,  at  so 
low  a  price  as  to  bring  the  work  with- 
in reach  of  the  youth  of  both  sexes, 
to  the  detriment  of  public  morals. 
The  Court  of  Appeal  held  that  the 
coiiQcil  had  jurisdiction  to  enter 
upon  the  inquiry,  and  were  consti- 
tuted by  law  the  sole  judges  whether 
the  complaint  was  substantiated,  and 
that  the  Court  of  Appeal  had  no 
power  to  review  their  decision,  where 
the  accused  had  every  opportunity  of 
bringing  his  case  before  the  council, 
who  heard  his  counsel  and  bis  evi- 
dence and  adjudicated  thereon ;  citing 
with  approval  Ex  parte  La  Mert,  4 
B.  &  S.,  583  (sec  other  reports  of  this 
casein  23  Q.  B.  D.,  400;  61  L.  T., 
585;  37  W.  R.,  771;  54  J.  P.,  36). 

The  decision  of  the  council  can- 
not be  reviewed  directly,  nor  should 
it  be  reviewed  indirectly  in  an  action 
for  damages  for  libel  in  their  publish- 
ing a  fair,  true,  impartial,  bona  fide, 
and  accurate  report  of  their  proceed- 
ings. AUbutt  v.  Gen.  Med.  Conn., 
58  L.  J.  R.  (N.  S.)  Q.  B.  (1889)  (for 
other  reports  of  this  case  see  supra). 

If  there  were  no  evidence  on 
which  the  council  might  fairly  and 
reasonably  say  that  the  plaintiff  had 
been  guilty  of  infamous  conduct  in  a 
professional  respect,  they  went  be- 
yond their  jurisdiction  in  erasing  a 
name  for  that  cause.  Allinson  r.  Gen. 
Med.  Coun.,  L.  J.  68  Q.  B.  (N.  S.), 
534;  see  other  reports,  p.  551. 

If  a  medical  man  in  the  pursuit  of 
his  profession  has  done  something 
with  regard  to  it  which  will  be 
reasonably  regarded  as  disgraceful 
oi-  dishonorable  to  his  professional 
brethren  of  good  repute  and  compe- 
tency, then  it  is  open  to  the  General 
Medical  Council,  if  that  be  shown, 
to  say  that  ho  has  been  guilty  of  in- 
famous conduct  in  a  professional  re- 
spect. Allinson  v.  Gen.  Med.  Coun., 
L.  J.  63  Q.  B.  (N.  S),  534;  see  other 
reports,    p.  .'JSl. 

Unless  infamous  conduct  is  done 
in  a  professional  respect,  it  does  not 


come  within  sec.  29.  Allinson  v 
Gen.  Med.  Coun.,  L.  J.  63  Q.  B.  (n! 
S.),  534;  see  other  reports,  p.  551. 

One  who  defames  his  professional 
brethren,  to  induce  by  that  def- 
amation suffering  people  to  avoid 
them  and  come  to  him,  in  order  that 
he  may  obtain  remuneration  which 
he  would  not  otherwise  obtain,  may 
properly  be  adjudged  guilty  of  infa- 
mous conduct  in  a  professional  re- 
spect by  the  council.  Allinson  v. 
Geri.  Med.  Coun.,  L.  J.  63  Q.  B.  (X. 
S).,  534;  see  other  reports,  p., 551. 

It  is  also  evidence  of  infamous 
conduct  in  a  professional  respect  that 
the  accused,  by  advising  his  patients 
to  consult  an  anti- vaccination  society, 
indirectly  advised  them  to  violate  the 
law.  (By  Lopes,  L.  J.)  in  Allinson 
V.  Geri.  Med.  Coun.,  L.J.  63  Q.  B. 
(N.  S.),  534;  see  other  reports,  p. 
551. 

Where  a  dentist  on  obtaining  his 
diploma  had  promised  not  to  adver- 
tise, his  advertising  after  a  warning 
from  his  college  is  sufficient  evidence 
of  disgraceful  conduct  in  a  profes- 
sional respect  to  give  the  council  ju- 
risdiction to  erase  his  name  therefor, 
and  a  mandamus  to  restore  it  will  be 
refused.  Partridge  v.  Gen.  Coun., 
57  J.  P.,  4. 

On  form  of  charge  of  infamous 
conduct  in  a  professional  respect  see 
Leeson  v.  Gen.  Med.  Coun.,  L.  J.  59 
Ch.  (N.  S.),  233;  see  other  reports, 
n.  1,  p.  569. 

Sec.  29  makes  the  Medical  Council 
the  sole  judges  whether  a  medical 
practitioner  on  the  register  has  been 
guilty  of  infamous  conduct  in  any 
professional  respect;  the  legislature 
has  left  the  matter  to  their  arbitra- 
ment, and  the  courts  cannot  interfere. 
Ex  parte  La  Mert,  4  B.  &  S.,  581 
(1863);  33  L.  J.  Q.  B.,  69;  9  L.  T., 
410;  12  W.  R.,  201.  (So  held,  where 
the  conduct  complained  of  was  pub- 
lishing an  indecent  and  unprofession- 
al treatise,  and  falsely  representing 
that  it  was  the  joint  work  of  the  ac- 
cused and  another.) 

The  council  are  the  sole  judges  it 
there  is  evidence  on  which  they  can 
reasonably  act.  Partridge  v.  Gen. 
Coun.,  57  J.  P.,  4. 

1  The  medical  man  whose  name  is 
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Every  person  registered  who  may  have  obtained  any  higher 
degree  or  other  qualification  is  entitled  to  have  it  inserted  in  the 
register  in  substitution  for  or  in  addition  to  his  qualification  pre- 
viously registered,  on  the  payment  of  such  fee  as  the  council  may 
appoint  (ib.,  s.  30). 

Compensation.  ' — 'So  person  is  entitled  to  receive  for  any 


erased  is  not  disqualified  from  prac- 
tising. AUbutt  1).  Gen.  Med.  Coun., 
58  L.  J.  R.  (N.  S.)  Q.  B.  (1889)  (for 
other  reports  of  this  case  see  n.  3,  p. 
649). 

Under  sec.  29  medical  practitioners 
are  not  amenable  to  the  council  till 
registered,  but  if  registered  when 
convicted  or  adjudged  guilty  of  in- 
famous unprofessional  conduct,  it 
is  immaterial  when  the  offence  was 
committed.  Regina  v.  Gen.  -Coun., 
3E1.  &E1.,  523,  seen.  3,  p.  548. 

The  council  has  a  right  to  refuse 
to  hear  counsel,    lb. 

No  action  is  maintainable  against 
the  general  council  for  erasing  a  name 
from  the  dentists'  register  (under  the 
dentists'  act)  in  the  absence  of  malice, 
though  their  discretion  were  errone- 
ously exercised.  Partridge  v.  Gen. 
Conn.,  L.  J.  59  Q.  B.  (N.  S.),  475; 
55Q.  B.  D.,  90;  62  L.  T.,  787;  38 
W.  R.,  739;  55  J.  P.,  4. 

It  cannot,  in  substance  and  fact, 
■be  adjudged  that  a  member  of  the 
general  medical  council  is  biassed  be- 
cause he  was  ex  officio,  as  vice-presi  • 
dent  of  a  medical  union,  a  member  of 
its  committee  which  broughr  charges 
of  infamous  conduct  against  a  regis- 
tered physician  on  whom  he  sat  in 
judgment,  when  he  had  resigned  as 
vice-president  and  member  of  the 
union  immediately  upon  his  election 
to  the  council,  and  had  never  sat  on 
the  committee  nor  taken  part  In  its 
acts  or  deliberations,  though  by  the 
rules  of  the  union  bis  resignation  did 
not  take  effect  until  after  the  hearing 
before  the  council  of  the  accused 
physician.  Allinson  v.  Gen.  Med. 
Coun.,  L.  J.  (33  Q.  B.  (N.  S.),  584; 
1  Q.  B.,  750;  9  R,,  217;  70  L.  T.,  471 ; 
42  W.  R.,  289;  58  J.  P.,  542. 

If  there  is  any  evidence  upon 
which  the  council  might  have  prop- 
erly reached  their  conclusion,  their 
deoision  is  final.  Allinson  v.  Gen. 
Med.  Coun.,  L.  J.  63  Q.  B.  (N.  S.), 
534 ;  see  other  reports,  supra. 

The   General  Medical   Council    is 


not  a  court,  and  no  rules  are  binding 
on  them;  fault  cannot  be  found  with 
them  unless  you  can  show  that  what 
they  have  done  is  contrary  to  natu- 
ral justice.  Partridge?;.  Gen.  Coun., 
57  J.  P.,  4. 

^  Operation  of  the  Act. — The 
31st  sec.  means  every  person  accord- 
ing to  his  qualification.  It  now 
covers  physicians,  surgeons,  and 
apothecaries.  Bramwell,  B.,  in  Gib- 
bon V.  Budd,  2  H.  &  C,  92  (1863); 
see  other  reports,  infra. 

The  medical  act  was  only  intend- 
ed to  act  prospectively.  It  did  jiot 
prevent  a  person  not  registered  under 
it  from  recovering  after  its  passage 
for  medical  or  suigical  advice  given 
or  medicine  supplied  before  the  act 
came  into  operation.  Wright  v. 
Greenroyd,  1  B.  &  S. ,  757  (1861) ;  31 
L.  J.  Q.  B.,4;  8  Jur.  (N.  8.),  98;  5 
L.  T.,  347;  Thistleton  v.  Prewer,  31 
L.  J.  Exch.,  230. 

The  amendment  of  s.  32  by  Act 
23  and  24  Vict.,  c.  7,  fixing  January 
1,  1861  (instead  of  July  1st,  1859), 
prevented  the  act  from  applying  to 
an  action  instituted  before  January 
1,  1861,  though  the  trial  took  place 
afterward.  "Thistleton  v.  Frewer,  31 
L.  J.  Ex.,  230. 

In  De  La  Rosa  v.  Prieto,  16  C.  B. 
(N.  S.),  578;  33  L.  J.  C.  P.,  262;  10 
Jur.  (N.  S.),  851;  10  L.  T.,  757;  12 
W.  R.,  1029,  the  plaintiff  was  a 
Spaniard,  who  had  obtained  a  diplo- 
ma at  Montpelier  and  had  been  prac- 
tising for  several  years  in  England ; 
the  defendant  was  chief  medical  ofli- 
cer  of  a  Peruvian  frigate  lying  in  the 
Thames.  The  defendant,  wishing  to 
go  to  Paris,  engaged  the  plaintiff  in 
his  absence  for  a  stipulated  compen- 
sation to  attend  defendant's  patients 
(crew  and  troops)  on  the  frigate  and 
a  transport  lying  near,  and  others  at 
houses  on  the  shore;  the  plaintiff 
sued  the  defendant  for  the  stipulated 
compensation,  less  something  which 
had  been  paid  on  account.  It  was 
•held  that  sees.  31  and  32  applied  to 
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medical  or  surgical  advice,  or  attendance,  or  for  the  perform- 
ance of  any  operation  or  for  any  medicine  wMch  he  shall  have 


contracts  between  medical  men  as 
well  as  between  medical  men  and 
their  patients ;  that  they  had  no  appli- 
cation in  the  case  of  an  unregistered 
assistant  suing  a  registered  practition- 
er for  his  salary,  but  to  an  action 
brought  either  against  the  patients  or 
any  one  who  is  to  pay  for  medical 
attendance  or  medicine  prescribed  and 
supplied  to  them.  It  was  also  said 
that  they  would  apply  to  a  guaranty 
of  payment  by  the  patient  lor  medi- 
cines furnished  by  an  unregistered 
practitioner,  or  to  medicines  furnished 
to  the  poor  of  a  parish  on  the  credit 
of  overseers  of  the  parish  or  guar- 
dians of  the  union;  in  all  of  these 
cases  the  statute  would  be  a  defence. 
To  the  proposition  that  the  Peruvian 
law  applied,  the  couvt  answered  that 
one  of  the  parties  was  domiciled  in 
England  and  there  subject  to  a  per- 
sonal disqualification,  that  the  con- 
tract was  to  be  performed  partly  on 
shore,  and  that  the  English  law  ap- 
plied to  the  contract,  and  that  the  law 
of  the  furum  as  to  what  should  be 
proved  at  the  trial  (registration)  also 
applied  as  governing  the  remedy. 

There  may  possibly  be  cases  in 
which  a  properly  qualified  person 
being  at  Jiand,  and  really  directing 
the  attendances  and  prescribing  the 
medicines,  can  recover  though  he  has 
not  seen  the  patient ;  the  unqualified 
person  ma}',  under  circumstances,  be 
the  hand  employed  by  the  directing 
brain  of  the  qualified  person.  But, 
however  this  may  be,  a  registered 
practitioner  cannot  recover  for  medi- 
cal attendance  which  he  did  not 
render,  but  which  was  rendered  by 
his  partner,  an  unregistered  person. 
Howarth  v.  Brearley,  56  L.  J.  (N.  S.) 
Q.  B.,  543;  19  Q.  B.  D.,  303;  56  L. 
T.,  743;  36  W.  R.,  302;  51  J.  P., 
440. 

Where  a  qualified  medical  prac- 
titioner sues  for  services  rendered 
and  medicines  supplied,  it  is  not  a 
compliance  with  s.  32  to  show  that 
they  were  rendered  or  supplied  by 
another;  he  cannot  give  a  roving 
commission  to  another  (in  this  case 
im  unqualified  person),  and  then  sue 
the  patient.  The  principles  of  mas- 
ter and  servant  do  not  apply  in  this 
case.     Howarth  v.  Brearley,    56   L. 


J.  (N.  S.)  Q.  B.,  543;  see  other  re- 
ports, supra. 

This  is  a  disqualifying  statute  and 
is  to  be  construed  strictly.  Byles,  J., 
in  Turner  «.  Reynall,  14  C.  B.  (K.  S.)] 
838 ;  see  other  reports,  n.  p.  555. 

In  Leman  «.  Houseley,  44  L.  J. 
(N.  S.)  Q.  B.,  22,  it  was  indicated  that 
this  law  did  not  intend  that  a  person 
should  qualify  subsequent  to  the  ren- 
dition of  services  and  then  recover,  al- 
though in  that  case  the  plaintiff  was 
disqualified  by  a  prohibitory  provi- 
sion of  the  Apothecaries'  Act,  which 
was  unrepealed  and  which  prohibited 
practice  as  well  as  recovery  without 
previous  qualification. 

Physicians.— The  distinction  be- 
tween the  public  policy  involved  in 
the  disqualification  of  banisters  to 
recover  eompensation  by  suit  and 
the  disqualification  of  physicians  is 
pointed  out  in  argument  in  Chorley 
V.  Bolcot,  4  Term  R.  (4  Durn.  &  E.), 
317  (1791). 

In  Chorley  v.  Bolcot,  4  Term  B. 
(4  Durn.  &  E.),  317  (1791);  2R.  R., 
395,  a  verdict  for  his  fees,  obtained  by 
a  physician,  was  set  aside  by  Lord 
Kenyon  on  the  ground  that  the  fees 
of  a  physician  were  honorary  and  not 
demandable  as  of  right.  But  see 
Gibbon  v.  Budd,  infra,  and  Veitch  v. 
Russell,  infra. 

In  Veitch  v.  Russell  (1842),  8  G. 
&  I).,  198,  it  was  said  that  it  was 
the  general  understanding  that  phy- 
sicians perform  their  professional  ser- 
vices without  any  title  to  remunera- 
tion ;  in  order  to  take  a  case  out  of 
that  understanding,  the  physician 
must  show  an  express  contract;  and 
a  subsequent  promise  to  pay  the  ac- 
count as  a  dM  does  not  constitute  a 
contract  nor  sufficient  evidence  of  a 
contract  to  entitle  the  physician  to 
recover ;  money  paid  by  a  physician 
in  such  a  case  for  his  journeys  is  to 
his  own  use  and  not  to  the  use  of  a 
patient.  See  also  s.  c.  Car.  &  M., 
363  (at  nisi  prius);  8  Q.  B.,  928;  la 
L.  J.  Q.  B.,  13;  7Jur.,60. 

In  Little  v.  Oldaker  (1843),  Car 
&  M.,  370,  Denman,  C.  J.,  stated 
that  while  a  physician  could  not  sue 
for  his  fees  as  a  physician,  he  did 
not  forfeit  his  right  to  sue  for  com- 
pensation for  anything  he  had  done 


GREAT  BRITAIN  AND   IRELAND. 


553 


other  than  as  a  physician  (e.g. ,  as  a 
surgeon),  provided  he  could  prove  it ; 
and  where  he  might  have  acted  either 
as  physician  or  surgeon,  the  fact  that 
he  was  not  paid  at  the  time  of  his 
consultation  went  to  show  that  he 
was  not  acting  as  a  physician. 

In  Shallcross  v.  Wright,  13  Beav., 
558  (1850);  19  L.  J.  Cb.,  443;  14 
Jur.,  1037,  the  Master  of  the  Rolls 
refused  to  allow  an  executor  for  a 
payment  made  to  a  physician  who 
had  attended  the  testator  in  expecta- 
tion of  a  legacy,  the  testator  having 
promised  to  pay  him  for  his  services 
or  leave  him  an  equivalent.  The 
Master  of  the  Rolls  denied  that  this 
was  a  contract. 

In  Packman  v.  Vivian,  24  Beav. , 
290,  the  evidence  of  a  contract  with 
a  physician  being  insuiflcient,  recov- 
ery from  the  personal  representative 
of  a  deceased  patient  was  denied. 

Though  by  reason  of  the  general 
custom  of  physicians  not  to  charge  it 
has  been  held  that  they  could  not  sus- 
tain an  action  for  their  services  (the 
patient  having  dealt  on  the  faith  of 
the  general  custom),  they  can  by 
special  contract  charge.  Wood,  V.  0. , 
in  Atty.-Gen.  v.  Royal  Coll.  of  Phy- 
sicians, 1  Johns  and  H.  (1«61),  561 ; 
see  other  reports,  p.  563. 

Since  the  passage  of  the  medical 
act  the  presumption  is  not,  as  for- 
merly, that  a  physician  attends  a 
patient  for  an  honorarium,  but  for  a 
fee;  he  can  recover  the  same  with- 
out an  express  contract.  Gibbon  v. 
Budd,  2  H.  &  C,  93  (1863) ;  32  L.  J. 
Ex.,  182;  9  Jur.  N.  S.,  525;  8  L.  T., 
321;  11  W.  R.,  636. 

A  physician  registered  under  the 
medical  act  is  (sec.  31),  in  the  absence 
of  a  distinct  understanding  to  the 
contrary,  entitled  to  be  paid  for  pro- 
fessional practice  if  not  restrained 
by  a  by-law  of  the  College  of  Physi- 
cians. Gibbon  v.  Budd,  3  H.  &  C, 
92  (1863);  see  other  reports,  supra. 

The  state  of  the  law  prior  to  the 
medical  act  was  that  a  physician 
might  bargain  with  his  patient  for  a 
compensation  in  money;  it  was  not 
the  conventional  practice  to  receive 
this  as  a  right;  no  inference  could 
be  drawn  from  attendance  that  there 
was  any  contract  for  payment  (citing 
Veitch  V.  Russell,  43  B.  C.  L.  R.  3 
Q.  B.,  928).  Now,  if  he  can  satisfy 
the  jury  that  both  parties  understood 


that  he  was  to  be  paid,  he  is  entitled 
to  recover.  Martin,  B.,  in  Gibbon  v. 
Budd,  3  H.  &C.,  93  (1863);  see  other 
reports,  supra. 

The  former  presumption  as  to  the 
relation  between  physician  and  pa- 
tient (with  respect  to  compensation) 
ceased  with  the  Medical  Act  of  1858 
(sec.  31),  and  a  physician  when  reg- 
istered is,  as  to  remuneration  for  his 
services,  in  the  same  situation  as 
any  other  person.  Bramwell,  B.,  in 
Gibbon  v.  Budd,  3H.  &  C,  93  (1863); 
see  other  reports,  supra. 

It  is  competent  for  a  physician  if 
he  pleases  to  attend  a  patient  without 
being  entitled  to  remuneration.  Mar- 
tin, B.,  in  Gibbon  v.  Budd,  3  H.  &  C, 
93  (1863) ;  see  other  reports,  supra. 

Surgeons. — In  1854  there  was 
nothing  to  prevent  any  person  from 
practising  as  a  surgeon  in  any  place 
not  witliin  a  diocese,  and  not  in  Lon- 
don or  witliin  seven  miles  thereof.  If 
a  plea  alleging  want  of  a  license  was 
interposed  in  an  action  by  a  surgeon 
to  recover  for  his  services,  the  plea 
must  negative  the  exception.  Mar- 
tin, B.,  in  B'AUax  v.  Jones,  36  L.  J. 
(N.  8.)  Exch.,  79;  3  Jur.  (N.  S.), 
979.  •  , 

In  a  note  to  Lipscombe  v.  Holmes, 
3  Camp.,  441  (1810),  will  be  found 
citations  illustrating  the  difference 
between  the  liability  of  a  barrister 
and  a  surgeon,  as  bearing  on  their  re- 
spective rights  to  recover  compensa- 
tion. 

The  imposition  of  a  penalty  (for 
practising  as  a  surgeon  without  a  li- 
cense) does  not  necessarily  render  an 
act  void  or  illegal  (so  said  of  his  right 
to  recover  for  his  services).  The  in- 
tention of  the  legislature  must  be 
looked  to  (citing  Cope  v.  Rowlands, 
3  Mel.  &  W.,  149;  6  L.  J.  [N.  S.] 
Exch.,  63).  Martin,  B.,  in  D'AUax 
V.  Jones,  36  L.  J.  [N.  S.]  Exch.,  79 
(1854);  3  Jur.  (N.  S.)  979. 

In  Little  v.  Oldaker  (1843),  Car. 
&  M.,  370,  in  a  note,  will  be  found 
discussed  the  right  of  a  surgeon  to 
recover,  and  the  rules  of  pleading 
with  respect  to  the  same,  as  well  as 
■  the  history  of  the  legislation  and  the 
leading  decisions  respecting  the  prac- 
tice of  medicine  and  surgery  bearing 
on  the  right  of  compensation 

If  a  person  attends  as  surgeon, 
the  Apothecaries'  Act  does  not  take 
away  his  power  to  recover  for  his  at- 
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tendance  as  such  because  be  also  dis- 
pensed medicines.  He  migbt  dispense 
medicines  as  an  incident  to  bis  busi- 
ness in  the  course  of  attending  a  pa- 
tient as  a  surgeon.  A  man  licensed 
by  the  College  of  Surgeons  may  prac- 
tise as  a  surgeon  without  a  certificate 
from  Apothecaries'  Hall.  Simpson 
-v.  Ralfe  (1834),  4  Tyrwb.,  325. 

A  surgeon  is  entitled  to  recover 
for  medicines  administered  ancillary 
to  a  surgical  case,  but  not  in  a  case 
of  typhus  fever,  which  is  the  prov- 
ince of  the  physician  or  apothecary. 
The  business  of  a  surgeon  is  with  ex- 
ternal ailments  and  injuries  of  the 
limbs.  In  a  case  of  that  description 
he  may  perhaps  prescribe  and  dis- 
pense medicine.  Allison  v.  Hay  den 
(1838),  4  Bing.,  619;  1  M.  &  P.,  588; 
3C.  &P.,  246;  6L.  J.  (O.  S.)  C.  P., 
144;  29  R.  R.,  653. 

A  surgeon  cannot  recover  for  his 
attendance  in  a  typhus-fever  case. 
Gaselee,  J.,  in  Allison  v.  Hayden,  4 
Bing.,  623  (1838);  see  other  reports, 

A  mere  expectation  of  a  legacy, 
there  being  no  contract  therefor,  will 
not  disentitle  a  surgeon  to  recover 
for  his  attendance  and  medicines. 
The  ordinary  presumption  is  that 
services  are  rendered  in  expectation 
of  remuneration,  unless  the  contrary 
is  proved.  The  right  of  action  is  not 
defeated  merely  because  the  surgeon 
forbore  to  demand  or  sue,  in  expecta- 
tion of  a  legacy.  Baxter  v.  Gray,  4 
Scott  N.  R.,  374  (cited  89  App.  Div., 
N.  Y.,400);  3M.  &G.,771;  11  L.  J. 
C.  P.,  63. 

A  registered  surgeon  is  not  pre- 
cluded from  recovering  for  services 
rendered  before  his  registration. 
There  is  no  provision  in  21  and  22 
Vict.,  c.  90,  which  in  terms  prohibits 
an  unregistered  surgeon  from  prac- 
tising or  from  recovering  fees  for 
professional  services  rendered  before 
registry.  Proof  of  registry  at  the 
time  of  trial  is  sufticient  under  sec. 
32.  Haffleld  v.  Mackenzie,  10  Ir.  C. 
L.,  289;  distinguished  and  criticised 
in  44  L.  J.  Q.  B.,  23;  14  C.  B.  (N.  S.), 
328. 

Cooper  V.  Phillips,  4  C.  &  P.,  581, 
illustrates  the  liability  of  a  father 
and  master  for  the  services  of  a  sur- 
geon ;  field,  that  a  master  was  not  lia- 
ble for  services  to  his  servant  by  one 
who  was  not  the  regular  medical  man 


of  the  family,  and  the  evidence  did 
not  show  that  he  attended  by  the 
desire  of  the  master  or  his  wife;  that 
the  father  was  liable  for  the  services 
to  his  child,  though  it  was  not  at  his 
house,  but  elsewhere  in  the  charge  of 
the  servant,  and  though  the  injury 
which  called  for  the  service  was 
caused  by  the  carelessness  of  the  ser- 
vant ;  that  the  master  was  liable  for 
the  service  to  his  servant  hving  apart 
from  him,  where  he  himself  sent  an- 
other surgeon,  but  his  wife  knew 
that  the  plaintiff  acted  as  surgeon  and 
made  no  objection,  she  being  in  gen- 
eral superintendence  of  his  house. 

Physici.AiN  and  Surgeon. —In  Bat- 
tersby  v.  Lawrence,  Car,  &M.  (1841), 
277,  where  a  person  had  acted  both  as 
physician  and  surgeon,  the  jury  was 
instructed  that  a  physician  could  not 
maintain  an  action  for  his  services, 
but  they  were  allowed  to  find  the 
value  of  his  services  as  surgeon.  It 
was  intimated  that,  on  account  of  his 
double  capacity,  he  could  not  recover, 
even  as  surgeon ;  but,  after  a  verdict 
in  favor  of  the  surgeon,  the  court  re- 
fused to  grant  a  new  trial. 

Where  a  person  assumed  the  title 
of  physician,  doctor,  and  M.D.,  he 
could  not  sue  for  his  services,  though 
without  a  diploma,  for  he  assumed 
the  title  cum  onere ;  but  where  it 
appeared  that  he  was  a  surgeon,  he 
was  entitled  to  sue  for  services. 
Lipscombe  v.  Holmes,  2  Camp.,  441 
(1810). 

Apothecaries.— The  medical  act 
does  not  repeal  the  Apothecaries'  Act 
(55  Geo.  3,  194),  but  sec.  31  takes  a 
case  out  of  the  Apothecaries'  Act  so 
far  as  it  applies.  Where  the  qualifica- 
tion is  to  practise  medicine,  he  is  at 
liberty  to  recover  for  medicines  not 
connected  with  surgery;  but  where 
not  so  qualified,  he  is  not  within  the 
new  act,  and  the  former  disability  (s. 
31,  Apothecaries'  Act,  no  recovery  for 
medicines  without  a  certificate  from 
the  Society  of  Apothecaries)  remains. 
Sec.  83  is  a  disabling  section.  It  is 
proper  that  one  should  not  be  quali- 
fied to  practise  in  one  department  ot 
medicine,  merely  because  he  has  pass- 
ed an  examination  in  another.  A  sur- 
geon, not  qualified  as  an  apothecary, 
could  not  (after  55  Geo.  8, 194)  recov- 
er for  medicines  for  ah  internal  dis- 
ease not  requiring  surgical  treatment, 
though  he  could  recover  for  mem- 
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both  prescribed  and  supplied,  *  unless  he  prove  upon  the  trial'  that 

cines  administered  for  the  purpose  of 
removing  a  complaint  -which  it  is 
within  the  province  of  a  surgeon  to 
attend  and  cure.  Leman  v.  Fletcher, 
L.  J.  R.  (K.  S.)  43  Q.  B.,  214;  L. 
R.  8  Q.  B.,  319;  38  L.  T.,  499;  31 
W.  R.,  38. 

See  Leman  v.  Houseley,  44  L.  J. 
(N.  S.)  Q.  B.,  33,  for  a  discussion  of 
the  rights  of  apothecaries  to  practise 
and  to  recover. 

SUKGEON    AND     APOTHECAKY. — A 

bankrupt  surgeon  and  apothecary, 
who  carries  on  his  business,  after 
his  bankruptcy,  with  liis  original 
and  new  stock  of  goods  obtained  on 
credit,  cannot  recover  as  for  personal 
services,  though  he  attends  and  fur- 
nishes necessary  medicines.  It  is 
•carrying  on  business  for  profit,  and 
his  assignees  are  entitled.  Elliott  v. 
Clayton  (1851),  16  Ad.  &  E.  (N.  S.), 
■581;  30  L.  J.  Q.  B.,  317;  15  Jur., 
293. 

Chemist. — A  chemist  can  only  re- 
cover for  medicines  sold,  not  for 
advice  or  attendance ;  a  surgeon  can- 
not charge  for  his  attendance,  or  for 
administering  medicine,  except  in 
<;ases  in  his  own  department.  Allison 
11.  Hayden,  4  Bing.  (1828),  633 ;  see 
other  reports,  supra,  jj.  554. 

Dentist.— Under  the  Dental  Act  a 
person  not  registered  is  not  prevented 
from  recovering  for  a  set  of  false 
teeth  supplied,  as  distinguished  from 
filling  them.  Henman  «.  Duckworth, 
L.T.,  90,  546;  30  T.  L.  R.,  486.      . 

G.4.LVANIST.— In  Thistleton  v.  Fre- 
■wer,  31  _L.  J.  Bxch.,  330,  a  question 
was  raised  whether  a  "mectanical 
operative  galvanist "  was  within  the 
terms  of  the  act.  Martin,  B . ,  ex  pres- 
sed his  opinion  that  he  was,  except 
that  the  action  for  the  services  was 
instituted  before  the  date  fixed  for 
sec.  32  to  go  into  effect  under  Act  33 
and  34  Vict,,  7. 

Paktnreships. — In  Turners.  Rey- 
nall,  14  0.  B.  (N.  S.),  338;  33  L.  J. 
C.  P.,  164;  9  Jur.  (N.  S.),  1,077;  8 
L.  T.,  281;  11  W.  R.,  700  (1863),  it 
was  held  that  where  a  registered  sur- 
geon and  apothecary  formed  a  part- 
nership with  a  registered  surgeon, 
Doth  could  sue  jointly  for  attendance 
and  medicine  supplied  in  both  ca- 
pacities; it  was  also  indicated  that  a 
person  could  recover  who  was  regis- 


tered at  any  time  before  the  trial 
though  after  the  institution  of  the 
action ;  and  Erie,  C.J. ,  intimated  that, 
owing  to  the  preamble  to  the  act  "  to 
enable  persons  requiring  medical  aid 
to  distinguish  between  qualified  and 
unqualified  practitioners,"  it  would 
be  sufficient  if  one  m'ember  of  the  firm 
was  registered.  Contra,  on  this  last 
proposition,  Howarth  v.  Brearley, 
supra,  p.  553. 

There  is  nothing  in  the  statute 
prohibiting  two  persons  differently 
qualified  under  the  statute  (e.g.,  a 
surgeon  and  an  apothecary)  agreeing 
with  a  patient  that  one  shall  attend 
him  as  surgeon,  the  other  as  apothe- 
cary, and  that  they  shall  be  remune- 
rated jointly.  Welles,  J.,  in  Turner 
«.  Reynall,  14  C.  B.  (N.  S.),  338;  see 
other  reports,  supra. 

If  there  is  any  conflict  between 
Turner  v.  Reynall  (14  Com.  B.,  N. 
S.,  328)  and  Leman  v.  Houseley  (44 
L.  J.  Q.  B.,  33),  the  latter  prevails. 
Howarth  v.  Brearley,  56  L.  J.  (N. 
S.)  Q.  B.,  543;  for  other  reports  see 
p. -553. 

'  Some  observations  of  Holt,  C.  J., 
in  Groenvelt  n.  Burwell,  1  Ld. 
Raymd.,  at  p.  471  (a.d.  1699),  are  as 
follows:  "The  judges  do  not  under- 
stand medicine  sufficiently  to  make  a 
judgment  whether  they  a,re  sound  or 
not,"  holding  that  a  pleading  was 
certain  enough  which  averred  gener- 
ally that  drugs  administered  were  un- 
sound and  noxious  drugs.  Also  "  if 
a  splenetick  person  comes  to  a  physi- 
cian, when  in  fact  he  is  well,  it  would 
be  a  fault  in  the  doctor  to  administer 
physick  to  him." 

2  In  Smith  v.  Taylor,  1  Bos.  &  P. 
New  R.,  p.  196  (1805),  a  person 
claiming  to  be  a  physician  sued  an- 
other for  slander;  he  had  practised 
for  several  years  as  a  physician ;  the 
judges  disagreed  as  to  whether  to 
sustain  his  allegation  that  he  was  a 
physician  he  must  produce  a  diploma 
or  other  direct  evidence  that  he  had 
-taken  a  degree  in  physic.  See  Gre- 
maire  v.  Le  Clerc,  n.  1,  p.  543. 

In  Smith  «.  Taylor,  1  Bos.  &  P. 
New  R.,  196  (1905),  Mansfield,  C.J., 
in  an  action  for  slander  of  a  physi- 
cian by  an  apothecary,  deemed  it 
sufficient  prima  facie,  evidence  that  a 
person   was   a    lawfully  authorized 
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he  is  registered  under  tMs  act  (ib.,  s.  32,  as  amended  23  and  24 
Vict.,  c.  7,  s.  3). 

Definition.' — The  words  "legally  qualified  medical  practi- 


doctor  of  physic,  that  he  had  prac- 
tised physic  for  many  years  and  his 
right  had  never  been  impeached  or 
doubted ;  and  that  the  apothecary  had 
recognized  him  as  such  by  putting 
up  his  prescription ;  though  he  said, 
if  the  abuse  had  related  to  the  plain- 
tiff's want  of  qualification,  then  he 
should  prove  his  qualification. 

In  Smith  v.  Taylor,  1  Bos.  &  P. 
New  E.,  196  (1805),  Heath,  J., 
thought  that  where  in  the  transaction 
out  of  which  the  action  grew  the  de- 
fendant had  recognized  the  plaintiff 
as  a  physician,  it  was  not  necessary 
for  him  to  prove  that  he  was  a  duly 
authorized  physician.  But  the  j  udges 
disagreed. 

In  1834,  in  Collins  v.  Carnegie,  1 
Ad.  &  El.,  695  (other  reports,  b  L. 
J.,  K.  B.,  196;  3  N.  &  M.,  703),  it 
was  held  (in  a  slander  suit,  brought 
by  one  who  alleged  that  he  was  a 
physician)  that  where  the  declara- 
tion alleged  that  the  plaintiff  had 
been  and  was  a  physician,  and  exer- 
cised the  profession  in  England,  the 
plaintiff  must  prove  that  he  was  en- 
titled to  practise  as  a  physician  in 
England,  and  that  such  proof  was  not 
furnished  by  showing  the  fact  that  he 
had  so  practised,  nor  by  showing 
that  he  had  received  the  degree  of 
Doctor  of  Medicine  from  a  Scotch 
university.  This  case  also  contains  a 
discussion  of  the  method  of  proving 
the  genuineness  of  the  diploma;  the 
evidence  (which  consisted  in  part  of 
identifying  the  seal  as  a  facsimile  of 
a  seal  which  a  person  at  the  uni- 
versity, calling  himself  librarian,  had 
produced  and  stated  to  be  the  seal  of 
the  university)  was  held  sufScient  on 
this  point. 

In  ^Moises  v.  Thornton,  8  Dum. 
&  East  Term  Rep.,  803  (3  Esp.,  4), 
the  metliod  of  proving  a  diploma, 
in  an  action  for  slander  of  a  physi- 
cian, is  discussed.  Grose,  J.,  said 
that  to  make  a  piece  of  parchment, 
with  a  seal  affixed  to  it,  evidence,  it 
should  either  be  the  original  act  of 
the  corporation  conferring  the  degree 
or  an  examined  copy ;  if  an  original 
act,  the  seal  must  be  proved;  if  a 
copy,  it  should  have  been  compared 


with  the  original  book  by  the  wit- 
ness who  produced  it. 

In  the  same  case  it  was  held  that 
where,  in  the  declaration,  the  plaintiff 
alleged  that  he  had  duly  taken  the 
degree  of  doctor  of  physic,  he  must 
prove  that  fact  by  formal  proof. 

"In  manner  aforesaid"  (s.  31) 
would  seem  to  cover  both  advice  and 
medicine.  Atfy.-Gen.  v.  Royal  Coll. 
of  Physicians,  1  Johns  &  H.,  561 
(1861);  see  other  reports,  p.  563. 

It  is  possible  that  the  construction 
of  the  provision  for  recovery  may  be 
governed  by  the  maxim  reddendo  sin- 
gula singulis,  and  that  the  right  of  re- 
covery is  only  according  to  the  qual- 
ification of  the  individual,  viz.,  ac- 
cording as  he  is  an  apothecary,  for 
his  services  as  an  apothecary;  and 
simil3,rly  a  physician,  for  his  service* 
as  a  physician ;  a  surgeon,  as  a  sur- 
geon; and  not  the  one  according  to 
the  rights  of  the  other.  Atty.-Gen. 
B.  Royal  Coll.  of  Physicians,  1  Johns 
&  H.,  561  (1861);  see  other  reports, 
p.  568. 

'  An  apothecary  is  a  person  who 
professes  to  judge  of  internal  disease 
by  its  symptoms  and  applies  himself 
to  cure  that  disease  by  medicines. 
Cresswell,  J.,  in  Apothecaries'  Co. 
(Master,  etc.,  of  Apothecaries)  v. 
Lotuega  (1843),  2  M.  &  R.,  495. 

ApothaMi-y  covers  the  mixing  and 
dispensing  of  medicines,  and  includes 
attendance  and  the  giving  of  advice, 
which  would  be  given  by  a  physi- 
cian who  does  not  dispense  medicine 
Davies  v.  Makuna,  54  L.  J.  (N.  S.) 
Ch.,  1,148  (1885);  see  other  reports, 
p.  565. 

A  plaintiff  who  carries  on  business 
as  an  apothecary,  contrary  to  55 
Geo.  3,  c.  194,  is  not  entitled  to  en- 
force an  agreement  made  by  him,  re- 
straining his  assistant  in  the  business, 
a  qualified  medical  practitioner,  from 
practising.  Davies  ».  JIakuna,  54  L. 
J.  (N.  S).  Ch.,  1,148;  see  other  re- 
ports, p.  565. 

The  mere  fact  of  a  person's  hav- 
ing supplied  medicines  does  not  nec- 
essarily show  that  he  practised  as  an 
apothecary ;  a  surgeon  may  lawfully 
do  that,  if  the  medicines  are  adrnm- 
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tioner"  or  "duly  qualified  medical  practitioner,"  or  any  words 
implying  a  person  recognized  by  law  as  a  medical  practitioner  or 
member  of  the  medical  profession  in  any  act  of  Parliament,  mean 
a  person  registered  under  this  act  (ib.,  s.  34,  as  amended  23  and 
24  Vict.,  c.  7,  s.  3). 

Exemptions. — If  they  so  desire,  registered  persons  are  ex- 
empt from  serving  on  juries,  and  in  all  corporation,  parish, 
ward,  hundred,  and  town  offices,  and  in  the  militia  (i&.,  s.  35). 

Disqualifications.  ' — No  unregistered  person  is  permitted  to 
hold  any  appointment  as  a  physician,  surgeon,  or  other  medical 
officer  in  the  military  or  naval  service,  or  in  emigrant  or  other 
vessels,  or  in  any  hospital,  infirmary,  dispensary,  or  lying-in 
hospital,  not  supported  wholly  by  voluntary  contributions,  or  in 


istered  in  the  cure  of  a  surgical  case ; 
but  if  a  surgeon  undertakes  to  cure 
a  fever,  he  steps  out  of  his  lawful 
province  and  is  not  authorized  to  ad- 
minister medicine  in  such  a  case. 
Creswell,  J,,  in  Apothecaries'  Co.  v. 
Lotuega  (1843),  2  M.  &  R.,  495. 

A  chemist  is  one  who  sells  medi- 
cine which  is  asked  for,  not  one  who 
selects  the  medicines  and  determines 
what  he  ought  to  give.  Creswell,  J., 
in  Apothecaries'  Co.  v.  Lotuega  (1843), 
SM.  &R.,495. 

A  ehymist  may  prepare  and  vend, 
hut  not  prescribe  or  administer  medi- 
cine. Each  (surgeon  and  ehymist)  is 
protected  in  his  own  branch ;  neither 
must  interfere  with  province  of  the 
other.  Allison  v.  Hayden  (1838),  4 
Bing.,  619;  see  other  reports,  p.  554. 

A  chemist  and  druggist  cannot 
practise  as  an  apothecary  unless 
licensed  under  the  Apothecaries'  Act 
(55  Geo.  8,  c.  194);  Apothecaries' 
Co.  V.  Greenough,  1  G.  &D.,  878;  see 
n.  3,  p.  565. 

In  Smith  d.  Taylor,  1  Bos.  & 
P.  New  E.,  196  (1805),  Sir  J.  Mans- 
field defined  a  physician  as  a  person 
who  prescribes  medicine  for  the  sick. 

Physician  in  a  technical  sense  ap- 
plies to  persons  in  the  highest  grade 
of  medical  practitioners,  and  it  is  used 
m  that  sense  in  the  statute,  not  in  its 
popular  sense  of  a  person  entitled  to 
practise  physic  (e.y.,  an  apothecary). 
Hunter  v.  Clare,  L.  J.  (N.  S.)  68  Q. 
B.,278;  see  other  reports,  p.  566. 

The  sale  of  a  non-dispensing  medi- 
cal practice,  it  seems,  cannot  be  spe- 


cifically decreed,  as  it  is  merely  for 
the  sale  of  a  personal  service,  an 
introduction  to  patients.  May  i). 
Thomson,  47  L.  T.  (N.  S.),  395;  20 
Ch.  D.,  705;  51  L.  J.  Ch.,  917. 

In  Smith  c.  Taylor,  1  Bos.  &  P. 
New  R.,  196  (1805),  Mansfield,  C.J., 
said  that  one  meaning  of  quack  is 
a  person  who  sells  nostrums  of  which 
the  component  pai'ts  are  not  known, 
but  the  word  is  more  commonly  used 
in  opposition  to  a  physician  regularly 
qualified. 

'  An  ordinary  degree  of  skill  is  nec- 
essary for  a  surgeon  who  undertakes 
to  perform  surgical  operations,  in  the 
same  manner  as  it  is  necessary  for 
every  other  man  to  have  it  in  the 
course  of  his  employment — he  would 
be  liable  for  crassa  igruyrantia,  and 
justly  responsible  in  damages  for 
having  rashly  adventured  upon  the 
exercise  of  a  profession  without  the 
ordinary  qualification  of  skill,  to  the 
injury  of  the  patient.  Scare  v.  Pren- 
tice, 8  East,  348  (1807). 

The  advantage  which  the  act  se- 
cures to  the  public  is  to  be  able  to 
distinguish  qualified  from  unquali- 
fied physicians.  Queen  v.  Steele,  13 
Ir.  Com.  L.,  398. 

Cotton,  L.  J.,  in  Davies  v.  Maku- 
na,  54  L.  J.  (N.  S.)  Ch.,  1,148  (1885) 
(see  other  reports,  n.  3,  p.  565),  ex- 
pressed the  view  that  an  unqualified 
person  could  carry  on  the  business  of 
physician,  surgeon,  or  apothecary  by 
means  of  duly  qualified  assistants 
who  could  be  his  agents  (so  also  Fry, 
L.  J.). 
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any  lunatic  asylum,  jail,  penitentiary,  house  of  correction  or  of 
industry,  parochial  or  union  workhouse  or  poorhouse,  parish 
union,  or  other  public  established  body  or  institution,  or  to  any 
friendly  or  other  society  for  affording  mutual  relief  in  sickness, 
infirmity,  or  old  age,  or  as  a  medical  of&cer  of  health  (ih.,  s.  36, 
as  amended  23  and  24  Vict.,  c.  7,  s.  3). 

No  certificate  required  by  any  act  from  any  physician  or  sur- 
geon licentiate  in  medicine  and  surgery,  or  other  medical  practi- 
tioner, is  valid  unless  the  signer  be  registered  under  this  act  {ib., 
s.  37,  as  amended  23  and  24  Vict.,  c.  7,  s.  3). 

Penalty.' — Wilfully  procuring  or  attempting  to  procure 
one's  self  to  bd  registered  by  making  or  producing  or  causing  to 
be  made  or  produced  any  false  or  fraudulent  representation  or 
declaration,  or  aiding  or  abetting  therein,  is  a  misdemeanor  in 
England  and  Ireland,  and  in  Scotland  a  crime  or  offence,  punish- 
able by  fine  or  imprisonment.  The  imprisonment  cannot  exceed 
twelve  months  {ib.,  s.  39). 

Wilfully  and  falsely''  pretending  to  be  or  taking  or  using  the 

1  In  Smith  V.  Taylor,  1  Bos.  &  P. 
New  R.,  196  (1805),  Mansfield,  C.  J., 
said  that  where  the  prohibition  was 
general  and  no  particular  punishment 
is  pointed  out,  the  offender  Is  liable 
to  indictment. 


Mala  praxis  is  a  great  misdemeanor 
and  offence  at  common  law  (whether 
It  be  for  curiosity  and  experiment  or 
by  neglect),  because  it  breaks  the 
trust  which  the  party  has  placed  in 
the  physician.  Dr.  Groenvelt's  Case, 
1  Ld.  Raymd.,  313  (1697),  sub  nom. 
King  ».  Greenvelt,  13  Mod.,  119.  See 
note,  p.  543. 

Under  the  Dental  Act  the  word  per- 
son was  held  to  be  confined  to  a  nat- 
ural person  and  not  to  Include  a  cor- 
poration. If  the  legislature  Intended 
to  punish  corporations  it  should  have 
said  so,  even  though  the  object  of  the 
legislature  may  be  frustrated  by  fall- 
ing to  punish  a  corporation  which 
cannot  qualify  under  the  act,  and 
yet  which  uses  the  designation  sur- 
geon-dentists. 0 'Duffy  «.  Jaffe,  3  Ir. 
R.  (1904),  37. 

But  a  mandamus  would  not  issue 
to  compel  the  registrar  of  joint-stock 
companies  to  register  the  memoran- 
dum of  association  of  a  dental  com- 
pany styled  "  S.  G.  Rowell,  Dentist, 
Limited,"  because  the  use  of  the 
name  would  Involve  a  false  represen- 


tation, tending  to  mislead  the  public. 
King  tx  Registrar  for  Ireland,  3  Ir.  R. 
(1904),  634. 

'  A  person  who  did  not  pretend  to 
have  practised  as  a  physician  In  the 
United  Kingdom  before  October  1, 
1858,  and  who  truly  represented  that 
he  was  a  doctor  of  medicine  of  the 
Metropolitan  Medical  College  of  New 
York  is  not  liable  to  conviction  under 
sec.  40.  Carpenter  v.  Hamilton,  37 
L.  T.,  157  (1877). 

A  person  legally  qualified  under 
the  medical  act  as  a  surgeon  and 
apothecary  was,  before  the  passing  of 
the  act,  the  possessor  of  a  German 
medical  diploma  and  called  himself 
doctor;  he  continued  to  use  that  de- 
scription after  the  passing  of  the  act, 
though  not  registered  as  doctor  of 
medicine ;  lidd,  not  liable  under  sec.  40. 
He  did  not  wilfully  and  falsely  pre- 
tend. Ellis  V.  Kelly,  6  H.  &  N.,  321 
(1860) ;  30  L.  J.  M.  C,  35;  6  Jur.  (N. 
S.),  1,113;3L.  T.,331;  9W.  R.,56. 

Whether  a  man  wilfully  and 
falsely  pretends,  etc.,  is  a  question 
of  fact.  One  who  took  and  assumed 
the  title  of  M.D.  under  a  dlplonia 
from  an  American  university(!)  with- 
out any  course  of  previous  study 
or  examination  was  properly  convict- 
ed under  sec.  40.  Andrews  v.  Styr- 
ap,  36  L.  T.  (N.  S.),  704  (1872). 
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name  or  title  of  physician,  doctor  of  medicine, '  licentiate  in  medi- 
cine and  surgery,"  bachelor  of  medicine,  surgeon,  general  practi- 
tioner, or  apothecary,  or  any  name,  title, '  addition,  or  description 
implying  registration  under  this  act,  or  recognition  by  law  as  a 
physician  or  surgeon  or  licentiate  in  medicine  and  surgery,  or 
practitioner  in  medicine,  or  apothecary,  *  is  punishable  on  sum- 
mary conviction  by  a  penalty  not  exceeding  £20  (ib.,  s.  40,  41). 

Deceased  Physicians. — Every  registrar  of  deaths  in  the 
United  Kingdom,  on  receiving  notice  of  the  death  of  any  medical 
practitioner,  is  required  to  transmit  to  the  registrar  of  the  gen- 
eral council  and  the  registrar  of  the  branch  council  a  certificate 
of  such  death  with  the  time  and  place,  and  on  the  receipt  of  such 
certificate  the  medical  registrar  is  required  to  erase  the  name  of 
the  deceased  from  the  register  {ib.,  s.  45). 

Exceptions. — The  general  council  was  by  the  act  empowered 
by  special  order  to  dispense  with  such  provisions  of  this  act  or 


In  order  to  incur  the  penalty 
(sec.  40)  a  person  must  wilfully  and 
falsely  take  or  use  one  of  the  titles 
therein  mentioned  in  such  a  manner 
as  is  calculated  to  deceive  the  public. 
Pearson,  J.,  in  Davies  v.  Makuna,  54 
L.  J.  (N.  S).  Ch.,  1148  (1885);  see 
other  reports,  n.  3,  p.  565 ;  the  use  of 
the  title  in  a  private  agreement,  or  on 
a  plate  not  exposed  to  public  view, 
would  not  infringe  the  section  (ib.). 
See  Appendix,  p.  706. 

'  A  man  who  is  a  licentiate  of  the 
Apothecaries'  Society,  and  so  regis- 
tered under  the  act,  but  who  is  also 
an  M.D.  of  a  medical  institution  of 
Indianapolis,  U.  8.  A.,  is  not  an 
M.I),  under  the  act;  when  he  signs 
himself  M.D.  and  licensed  practi- 
tioner he  may  be  convicted  under  sec. 
40.  Calling  one's  self  a  physician  be- 
cause one  is  an  apothecary  is  a 
fraud  on  the  public.  Regina  v.  Ba- 
ker, 66  L.  T.,  416  (1891);  17  Cox  C. 
C,  575;  56  J.  P.,  406. 

Cases  arising  upon  the  facts, 
where  unregistered  persons  used  the 
title  M.D.,  being  the  holders  of  that 
title  from  foreign  institutions,  will 
be  found  in  Regina  v.  Lewis,  etc.,  60 
J.  P.,  392  (1896) ;  but  the  magistrate 
having  found  on  the  facts  that  the 
accused  did  not  have  an  intent  to  de- 
ceive, the  Queen's  Bench  Division  of 
the  High  Court  refused  to  order  the 
magistrate  to  state  a  case.  Gran- 
tham, J.,  said  that  no  case  had  gone 


so  far  as  to  decide  whether  the  use  of 
the  letters  M.D.  with  other  letters 
constitutes  holding  out  as  a  registered 
M.D. 

In  the  absence  of  evidence  that  a 
person  adopted  the  description  phy- 
sician falsely  and  wilfully,  his  con- 
viction should  be  quashed.  Hunter 
V.  Clare,  L.  J.  (N.  S.)  68  Q.  B.,  278; 
see  other  reports,  p.  566. 

^  It  is  not  every  person  that  calls 
himself  surgeon  without  being  regis- 
tered who  is  liable  to  conviction.  He 
might  have  been  in  practice  as  a  sur- 
geon before  the  passage  of  the  act,  or 
the  holder  of  a  diploma  from  an  insti- 
tution entitled  to  confer  it,  or  recog- 
nized by  Jaw  as  a  surgeon.  Pedgrift 
V.  Chevallier,  L.  J  (N.  S.)  39  M.  C, 
235;  see  other  reports,  n.  1,  p.  573. 

There  is  no  provision  which  pre- 
vents a  man  (unregistered)  from 
practising  as  a  surgeon ;  the  penalty 
is  that  he  is  disqualified  from  recover- 
ing his  fees  and  from  holding  certain 
ofiBces.  Steele  v.  Hamilton,  3  L.  T. 
(N.  S.),  322  (1860.) 

3  On  indictment  at  common  law  for 
forging  a  diploma  of  the  College  of 
Surgeons  see  Regina  v.  Hodgson, 
Hodgson's  Case,  D.  &  B.  Or.  Ca., 
p.  3  (1856) :  20  L.  J.  M.  C,  78;  2  Jur. 
(N.  S.),  453;  4  W.  R.,  509;  7  Cox  C. 
C.,  123.  Conviction  quashed  for  want 
of  specific  intent  to  defraud. 

■iSeeu.  3,  p.  565. 
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such  part  of  any  regulations  made  by  its  authority  as  to  them 
should  seem  fit,  in  favor  of  persons  at  the  time  of  its  passage 
practising  medicine  or  surgery  in  any  part  of  Her  Majesty's  do- 
minions other  than  Great  Britain  and  Ireland  by  virtue  of  any 
of  the  qualifications  in  Schedule  A,  and  in  favor  of  persons  prac- 
tising medicine  or  surgery  within  the  United  Kingdom  on  for- 
eign or  colonial  diplomas  or  degrees  before  the  passage  of  this 
act,  and  in  favor  of  any  persons  who  had  held  appointments  as 
surgeons  or  assistant  surgeons  in  the  army,  navy,  or  militia,  or 
in  the  service  of  the  East  India  Company,  or  who  were  acting  as 
surgeons  in  the  public  service,  or  in  the  service  of  any  charitable 
institution,  and  in  favor  of  medical  students  who  commenced 
their  professional  studies  before  its  passage  (_ib.,  s.  46). 
The  qualiflcations  specified  in  Schedule  A  are  as  follows: 
1.  Fellow,  member  (inserted  22  Vict.,  c.  21,  s.  4),  licentiate, 
or  extra  licentiate  of  the  Eoyal  College  of  Physicians  of  London 
(this  is  declared  by  23  and  24  Vict.,  c.  66,  s.  1,  to  denote  the 
corporation  of  "The  President  and  College  or  Commonalty  of 
the  Faculty  of  Physics  in  London  ").       (The  act  makes  provision 
for  a  new  charter  with  change  of  name  to  "The  Eoyal  College  of 
Physicians  of  England, "  or  retention  of  old  name :  ib. ,  s.  47,  as 
amended  23  and  24  Vict.,  c.  66,  s.  2.y 

I  The  Royal  College  of  Pht-  ish  them  by  his  kws  late  made  [S 
siciANS  OF  London.  By  letters  pat-  Ben.  YIll,  c.  11]  and  by  constitu- 
ent Henry  VIII  (Sept. 33,  1518),  in  the  tlons  to  be  made  by  the  college;  and 
tenth  year  of  his  reign,  "  to  restrain  provided  that  no  man  should  practise 
the  boldness  of  wicked  men,  who  pro-  physic  in  London  or  within  seven 
fessed  physic  more  for  avarice  than  miles  thereof  unless  he  he  admitted 
outof  confidence  of  a  good  conscience,  by  the  president  and  college  under 
whereupon  very  many  incommodities  its  seal.  This  charter  was  confirmed 
did  arise  to  the  rude  and  credulous  by  Acts  of  Parliament  14  and  15 
common  people;  therefore,  partly  Hy.  VIII,  c.  5,  and  1  Mary,  c.  9. 
imitating  the  example  of  the  well-  Dr.  Bonham's  Case,  Coke's  Ke- 
governed  cities  in  Italy  and  many  ports,  Pt.  VIII  [107  a],  Thomas  & 
other  nations,  and  partly  inclined  Fraser's  London  ed.,  1826,  vol.  IV, 
tliereto  at  the  request  of  the  great  p.  355. 

men  and  doctors,   '.    .    .    his   phy-  The  Act  of  14  and  15  Henry  VIII 

sicians,  and  chiefly  of  the  right  rev-  (1533),  confirmatory  of  the  charter 

erend    father    in    Christ    and    Lord  of  Sept.  23,  10  Henry  VIII,  to  the 

Thomas  (Wolaey),"  instituted  a  col-  said  college,  recited  that  it  was  ex- 

lege  perpetual  of  doctors  and  grave  pedient   and  necesssary  to  provide 

men,    who  might  publicly   exercise  "  that  no  person  of  the  said  po'''''^'' 

physic  in  his  city  of  London  and  the  body  and  commonalty  aforesaid  be 

suburbs  and  seven  miles  from  the  suffered    to    exercise   and   practise 

city  every  way,  and  who  might  for  physick,  but  only  those  persons  tbat 

his  honor  and  in  the  name  of  the  pub-  be    profound,     sad,     and   discreet, 

lie  good  and  care  deter  the  ignorance  groundly  learned,  and  deeply  s'lJ'^'J 

and  rashness  of  the  malicious  by  their  in  physic. "    By  this  act  it  seems  that 

gravity  and  example,  as  well  as  pun-  it  was  enacted  that  no  person  shouW 
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2.  Fellow,  member  (inserted  22  Vict.,  c.  21,  s.  4),  or  licenti- 
ate of  the  Eoyal  College  of  Physicians  of  Edinburgh.  (The  act 
makes  provision  for  the  granting  of  a  new  charter  to  the  Royal 


thenceforth  exercise  or  practise  pliys- 
ick  through  England  until  examined 
at  London  by  the  president  and  three 
dects  (chosen  from  "  the  most  cunning 
and  expert  men  of  and  in  the  said 
faculty  in  London"),  except  he  be  a 
graduate  of  Oxford  or  Cambridge. 

The  confirmatory  act  of  1  Mary, 
c.  9  (1553),  authorized  the  president 
of  the  "  college  or  commonalty  of  the 
faculty  of  physick  of  London "  to 
punish  "offenders  and  transgressors 
of  the  said  faculty,"  to  commit  to 
"  ward,  gaol,  or  prison"  "  for  his  or 
their  offences  or  disobedience  con- 
trary to  any  article  or  clause  con- 
tained in  the  said  grant  or  act,"  un- 
til discharged  by  the  president  and 
such  persons  as  should  be  authorized 
by  the  college. 

Dr.  Bonham,  in  1606  (Dr.  Bon- 
liam's  Case,  VIII  Coke  [107  a\, 
Thomas  &  Fraser's  London  ed., 
1836,  vol.  IV,  p.  355  et  seq.;  3 
Brownlow,  255  et  seq.),  was  charged 
with  practising  physic,  not  admitted 
by  letters  under  seal  of  the  college ; 
he  was  examined  by  the  president 
and  censors  of  the  college,  and  found 
"less  sufficient  and  unskilful  to  ad- 
minister physic,"  and  forbidden  to 
practise,  but  disregarded  the  prohibi- 
tion, and  the  censors  ordered  him  to 
be  sent  to  prison.  He  defied  them 
on  the  ground  that  he  was  a  doctor 
■of  physic  of  the  University  of  Cam- 
bridge, and  that  the  College  in  Lon- 
don had  no  control  over  him ;  he  sued 
them  for  false  imprisonment.  The 
decision  of  the  case  involved  seve- 
ral points  of  technical  construction 
which  will  not  be  mentioned  here, 
but  it  is  interesting  to  note  that  it 
was  decided,  from  a  careful  consider- 
ation of  the  charter  and  confirmatory 
acts  of  Parliament,  that  the  censors 
had  no  power  to  fine  and  imprison 
every  one  who  practised  physic  in 
London  without  license,  but  only 
those  who  so  practised  for  ill  and  not 
by  the  good  use  and  practice  of 
physic.  This  case  is  interesting  also 
for  its  application  of  rules  of  con- 
struction to  this  class  of  acts,  partic- 
ularly in  their  relation  to  physicians 
temporarily  in  London  [118  a],  and 
36 


to  the  censors,  as  judges  to  give  sen- 
tence, ministers  to  make  summons, 
and  parties  to  secure  the  forfeiture 
(i'ft.),  stating  that  even  an  act  of  Par- 
liament which  conferred  these  three 
offices  of  judges,  ministers,  and  par- 
ties on  the  same  body  of  men  would 
be  contrary  to  the  common  law  and 
controlled  by  it,  and  would  be  ad- 
judged void  and  would  not  be  put  iu 
execution.  This  case  was  criticised 
by  Lord  Ellesmere  (observations  on 
the  Reports,  p.  21)  and  by  Holt, 
C.J. ,  iu  Groenvelt  v.  Burwell,  1  Ld. 
Raymd.,  468. 

See  College  of  Physicians  v.  Lev- 
ett,  1  Ld.  Raymd,,  472  (a.d.  1699), 
denying  light  of  graduate  of  Oxford 
to  practise  in  London  without  license 
of  College  of  Physicians. 

For  an  action  against  the  college 
for  false  arrest  of  a  physician  for  mal- 
practice, see  Groenvelt  v.  Burwell,  1 
Ld.  Raymd.,  454  (a.d.  1699). 

The  censors  of  the  College  of  Phy- 
sicians had  authority  over  a  prac- 
titioner in  London  whether  he  was  of 
their  body  or  not.  Groenvelt  v.  Bur- 
well, 1  Ld.  Raymd.,  at  p.  473. 

In  College  of  Physicians  v.  Dr. 
West,  10  Mod.,  353  (temp.  3  Geo.  I), 
the  court  held,  under  14  and  15  Hen. 
VIII,  c.  5,  that  a  person  who  had 
taken  his  degree  of  doctor  of  physic 
iu  either  of  the  universities  might  not 
jjractise  in  London,  and  within  seven 
miles  thereof,  without  a  license  from 
the  College  of  Physicians;  that  the 
testimonials  from  the  university  were 
only  in  the  nature  of  a  recommenda- 
tion, that  they  conferred  no  right, 
and  that  provisions  of  law  confirming 
the  privileges  of  the  universities  did 
not  confer  the  right  to  practise  in 
said  location  without  a  license. 

A  detailed  discussion  of  the  charter 
and  acts  governing  the  College  of 
Physicians  and  their  history  and  con- 
struction will  be  found  in  Rex  v. 
Doctor  Askew  et  al.  (1768),  4  Bur- 
rows, at  p.  2,195  et  seq. 

A  legal  history  of  the  College  of 
Physicians,  particularly  with  respect 
to  the  right  of  its  licentiates  to  com- 
pound the  medicines  which  they  pre- 
scribe, will   be  found  in  Atty.-Gen. 
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College  of  Physicians  of  Edinburgh,  whereby  its  name  is  to  be 
changed  to  "The  Eoyal  College  of  Physicians  of  Scotland, "or  its 


1).  Koyal  Coll.  of  Phys.,  1  Johns  & 
H.  (1861),  561.  The  history  of  the 
Apothecaries'  Company  (incorporated 
15  James  I)  is  also  to  be  found  there. 
In  that  case  the  attorney -general,  in 
his  brief,  stated  that  originally  the 
entire  domain  of  medicine  was  sub- 
jected to  the  College  of  Physicians, 
but  that  the  domain  was  subsequent- 
ly parcelled  into  three  departments 
— physicians,  who  prescribed  but  did 
not  compound;  apothecaries,  who 
compounded  but  did  not  prescribe 
(who  might,  however,  attend  patients, 
though  not  write  prescriptions):  and 
surgeons,  who  might  both  attend  and 
compound  in  surgical  cases.  This 
historical  difierentiation  is  adverted 
to  in  the  opinion  of  the  vice-chancellor, 
Wood ;  see  otherreports,  infra,  p.  563. 

The  legal  history  of  the  President 
and  College  of  the  Faculty  of  Physic 
in  London,  incorporated  by  charter  of 
Hen.  VIII,  d.  September  23,  1518,  and 
confirmed  14  and  15  Hen.  VHI,  c.  5 
(enlarged  1  ^lary,  c.  9 ;  54  Geo.  Ill, 
c.  1 18),  is  set  forth  in  Eoyal  College  of 
Physicians  t:  General  Medical  Coun- 
cil, 59  J.  P.,  519  (1898);  s.  c.  62  L. 
J.  Q.  B.,  329;  5  R,  328;  68  L.  T., 
496.     See  n.  5,  p.  545. 

The  college  had  three  orders — 
fellows,  candidates,  and  licentiates. 
Atty.-Gen.  ■».  Royal  Coll.  of  Physi- 
cians, 1  Johns  &  H.,  561;  see  other 
rejiorts,  infra,  p.  568. 

From  33  Hen.  VIII,  c.  40,  up  to 
>Iedical  Act  1858,  the  President  and 
College  of  the  Faculty  of  Physic  in 
London  granted  diplomas  to  their 
fellows  and  also  to  their  licentiates, 
being  those  who  resided  and  practised 
within  the  limit  mentioned  in  their 
charter,  and  extra-liceutiates,  being 
those  who  resided  and  practised  out- 
side such  limit. 

At  the  time  of  the  passing  of  the 
Medical  Act,  1858,  there  were  a  num- 
ber of  persons  throughout  England 
holding  those  diplomas  and  practising 
without  any  restriction  or  limitation 
whatever,  except  as  to  pharmacy, 
which  was  forbidden  by  by-law  of 
said  corporation.  Royal  College  of 
Physicians  v.  General  Medical  Coun- 
cil, 59  J.  P. ,  519  (for  other  reports  of 
this  case  see  supra). 

A  form  of  the  license,  styled  Qual- 


ification to  practise  medicine,  sur- 
gery, and  midwifery,  granted  by  tlie 
Royal  College  of  Physicians  in  Lon- 
don, will  be  found  in  Royal  Coll.  of 
Phys.  T.  Gen.  Med.  Coun.,  59  J.  P., 
519  (for  other  reports  of  this  case  see 
supra). 

For  a  distinction  between  member- 
ship in  the  College  of  Physicians  and 
license  from  the  college  to  practise, 
see  the  same  case  at  pp.  2194,  2200 
2202;  also  Rex  v.  College  of  Phy- 
sicians, 5  Burrows,  2,740  (a.d.  1771), 
where  much  of  the  history  of  the  col- 
lege is  set  out. 

The  rights  of  the  College  of  Phy- 
sicians with  respect  to  the  character 
of  the  licenses  which  they  may  grant 
are  considered  in  Atty.-Gen.  v.  Royal 
Coll.  of  Physicians,  1  Johns  &  H. 
(1861),  561 ;  field,  that  the  power  of 
the  college  to  make  by-laws  was  not 
restricted  by  the  Medical  Act  of 
1858 ;  see  other  reports,  infra,  p.  563. 

The  powers  of  the  colleges  with 
respect  to  their  licentiates  are  limited 
by  their  charters;  they  are  not  lim- 
ited by  the  Medical  Act  of  1858.  A 
college  may  empower  its  licentiate 
to  compound  the  medicines  which 
he  prescribes  (notwithstanding  the 
Apothecaries'  Act,  and  notwithstand- 
ing the  charter  of  the  Apothecaries' 
Company).  Atty.  -Gen.  v.  Royal  Coll. 
of  Physicians,  1  Johns  &  H.  (1861), 
561 ;  see  other  reports,  infra,  p.  563. 

The  custom  of  the  college,  long 
continued,  with  respect  to  restric- 
tions in  its  by-laws,  does  not  prevent 
it  from  altering  those  by-laws  and 
removing  the  restrictions.  Atty.- 
Gen.  V.  Royal  Coll.  of  Physicians, 
1  Johns  &  H.,  561  (1861);  see  other 
reports,  infra,  p.  563. 

The  Apothecaries'  Company  has 
no  grievance  against  the  College  of 
Physicians  because  the  college  re- 
moves the  restriction  of  its  by-law 
prohibiting  its  licentiates  from  com- 
, pounding  their  own  prescriptions. 
If  they  have  any  complaint  (which  is, 
inferentially,  denied),  it  is  against 
the  licentiate  when  he  proceeds  to  so 
compound  his  prescriptions.  Atty.- 
Gen.  v.  Royal  Coll.  of  Physicians,  1 
Johns  &  H.,  561;  see  other  reports, 
infra,  p.  563.  , 

There  is   nothing  in  the  Medical 
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old  name  may  be  retained :    ib. ,  s.  49,  as  amended  23  and  24 
Vict.,  c.  66,  s.  2). 

3.  Fellow  or  licentiate  of  the  King's  and  Queen's  College  of 


Act  of  1858  -which  requires  a  licenti- 
ate to  remain  what  he  was  at  the  pas- 
sage of  that  act ;  therefore  the  Col- 
lege of  Physicians  may  change  or 
repeal  their  by-laws  prohibiting  a 
licentiate  to  compound  the  medicines 
which  he  prescribes.  Atty.-Gen.  v. 
Royal  Coll.  of  Physicians,  1  Johns  & 
H.  (1861),  661 ;  other  reports,  30  L.  J. 
Ch.,  757:  7  Jur.  N.  S.,  511;  4  L.  T., 
356;  9W.  K,  690,  599. 

It  is  indicated  in  Atty.-Gen.  ■». 
Royal  Coll.  of  Physicians,  1  Johns 
&  H.,  561  (1861),  that  there  is  noth- 
ing to  prevent  a  licentiate  of  the 
Royal  College  of  Physicians  from 
also  becoming  a  licentiate  of  the 
Apothecaries'  Company;  see  other 
reports,  supra.     ■ 

In  1886  the  Royal  College  of  Phy- 
sicians of  London  was  a  corporation 
legally  qualified  to  grant  diplomas  in 
respect  of  medicine  and  surgei-y. 
They  were  therefore  entitled  to  have 
their  name  entered  by  the  General 
Medical  Council  on  the  list  of  bodies 
capable  of  granting  qualifications  ad- 
mitting primarily  to  the  register. 
Royal  Coll.  of  Phys.  v.  Gen.  Med. 
Coun.,  69  J.  P.,  519  (for  other  re- 
ports of  this  case  see  supra,  p.  562). 

On  the  right  of  a  licentiate  to  ex- 
amination before  the  eomiiia  minora 
of  the  college  for  candidacy  for  elec- 
tion to  membership  or  fellowship  of 
the  college  (denied),  see  note  to  King 
t>.  College  of  Physicians,  7  Term  Rep. 
(7  Durn.  &  B.),  295. 

The  college  are  obliged,  in  con- 
formity to  the  trust  and  confidence 
placed  in  them  by  the  crowfl  and  the 
public,  to  admit  all  that  are  fit  and 
to  reject  all  that  are  unfit  (Lord 
Mansfield,  in  Rex  ®.  Doctor  Askew 
et  al.,  Censors  of  the  College  of  Phy- 
sicians, 4  Burrows,  p.  2186,  a.d.  1768 ; 
so  held  of  the  College  of  Physicians 
before  the  institution  of  the  present 
Medical  Council). 

No  person  should  be  suffered  to 
practise  physic,  but  only  such  as 
have  skill  and  ability,  and  have  dili- 
gently applied  themselves  to  the 
study  and  are  well  grounded  in  the 
knowledge  of  it;  and,  on  the  other 
'hand,  all  persons  who  are  so  qualified 


have  a  right  to  be  admitted  to  exer- 
cise and  practise  their  profession,  and 
the  public  have  also  a  right  to  the  as- 
sistance of  such  a  person.     Ib. 

The  conduct  of  the  college  should 
be  fair,  candid,  and  unprejudiced, 
not  arbitrary,  capricious,  or  biassed. 
Cases  may  happen  where  the  rejec- 
tion may  be  upon  other  grounds 
than  insufficiency  in  skill,  ability,  or 
knowledge;  for  instance,  badness  of 
morals,     lb. 

On  the  antiquity  and  use  of  man- 
damus to  compel  the  college  to  admit 
a  member;  also  on  the  custom  and 
by-law  for  referring  the  examination 
to  a  committee,  and  the  reservation 
of  the  final  determination  nevertheless 
to  the  college;  also  on  the  right  of  the 
body  to  reject  a  candidate  after  a  bal- 
lot of  its  committee  in  his  favor,  see 
the  same  case. 

In  the  requisites  of  membership  in 
this  college  see  same  case  at  p.  2191. 

A  mandamus  would  lie  if  a  per- 
son had  been  examined,  approved, 
proposed,  and  electedj  and  the  college 
refused  to  admit  him;  or  if  the  col- 
lege should  refuse  to  examine  the 
candidate  at  all.     lb.  at  p.  2193. 

For  a  consideration  of  the  powers 
of  the  censors  of  the  College  of  Phy- 
sicians, and  a  determination  that  they 
were  judicial  powers,  see  Groenvelt 
■V.  Burwell,  1  Ld.  Raymd.,  at  p.  467 
(A.D.  1699).  This  case  is  also  instruc- 
tive in  its  consideration  of  the  right 
to  review  in  a  court  the  determination 
of  the  censors,  and  a  denial  of  that 
right. 

On  the  conclusiveness  of  a  deter- 
mination by  the  college  of  a  fact  with- 
in its  jurisdiction,  holding  that  it  is 
final,  see  Groenvelt  «.  Burwell,  1  Ld. 
Raymd.,  at  p.  467  (a.d.  1699). 

An  action  of  debt  for  the  penal- 
ties could  be  maintained  by  the  col- 
lege for  practising  without  their  li- 
cense, and  if  the  college  failed  in 
their  action  they  were  liable  for 
costs.  Coll.  of  Physicians  v.  Harrison 
(1829),  4M.  &Ry.,  404. 

Member  was  added  to  fellow,  licen- 
tiate, or  extra-licentiate  of  the  Royal 
College  of  Physicians  of  London,  by 
22  Vict.,  c.    21.      Royal  College  of 


564 


SYNOPSIS  OF  LAWS — BOSTON. 


Physicians  of  Ireland. '  (The  act  makes  provision  for  the  grant- 
ing of  a  new  charter  to  this  college,  whereby  its  name  is  to  be 
changed  to  "The  Eoyal  College  of  Physicians  of  Ireland,"  or  its 
old  name  may  be  retained:  ib.,  s.  51,  as  amended  23  and  24 
Vict.,  c.  66,  s.  2.) 

4.  Fellow  or  member  or  licentiate  in  midwifery  of  the  Eoyal 
College  of  Surgeons  of  England'  (see  the  Midwives'  Act,,  1902, 
below,  p.  574). 


Physicians  «.  Gen.  Med.  Council,  59 
.1.  P.,  519  (for  other  reports  of  this 
case  see  supra,  p.  562). 

'  King's  and  Queen's  College 
OF  Physicians  of  Ireland. — The 
College  of  Physicians  (of  Ireland) 
cannot  give  a  degree  which  will 
entitle  to  registration.  They  cannot 
give  anything  further  than  a  license. 
Queen  v.  Steele,  13  Ir.  C.  L.,  398. 

It  is  only  a  fellow  or  licentiate  of 
the  King's  and  Queen's  College  of 
Physicians  of  Ireland  who  is  entitled  ' 
to  register,  under  a  qualification  from 
that  college.  Queen  v.  Steele,  13  Ir. 
C.  L.,  398. 

The  King's  and  Queen's  College 
of  Physicians  of  Ireland  is  (1861)  only 
empowered  to  give  licenses,  admit- 
tances, approbations,  and  allowances 
to  act  as  physicians  or  practisers  of 
physic ;  not  to  grant  degrees.  Queen 
V.  Steele,  13  Ir.  C.  L.,  398. 

A  licence  from  the  King's  and 
Queen's  College  of  Physicians  of  Ire- 
land is  a  testimonial  of  the  highest 
character,  Fitzgerald,  J.,  in  Queen 
«.  Steele,  13  Ir.  C.  L.,  398. 

^  EoTAL  College  op  Surgeons  op 
England. — Those  interested  in  the 
legal  history  of  surgeons  and  their 
evolution,  legally,  from  the  charter  of 
1  Plen.  IV,  granted  to  barbers,  and 
in  the  history  of  the  Royal  College 
of  Surgeons,  should  consult  the  ref- 
erences thereto  in  Royal  Coll.  of 
Phys.  V.  Gen.  Med.  Coun.,  59  J.  P., 
519  (for  other  reports  of  this  case  see 
p.  562). 

Surgeons  and  physicians  have  run 
in  distinct  lines  from  the  earliest 
times  {ob.  die).  Royal  Coll.  of  Phys. 
V.  Gen.  Med.  Coun.,  59  J.  P.,  519  (for 
other  reports  of  this  case  see  p.  562) ; 
cf.  p.  543. 

From  the  recitals  of  the  charter  of 
Edward  IV  to  the  Barbers  of  London 
(quoted  in  18  Geo.  II,  c.  XV),  it  ap- 
pears that  surgeons  were  employed  at 


that  time  not  only  to  cure  and  heal 
wounds,  blows,  and  other  infirmi- 
ties, but  to  let  blood  and  to  draw 
teeth. 

By  32  H.  VIII,  c.  42,  the  Barbers  of 
London  (incorporated  by  letters  pat- 
ent February  24th,  1  Edw.,  4,  and 
confirmed  by  Hy.  VII  and  Hy,  VIII) 
were  united  with  the  unincorporated 
Society  of  the  Surgeons  of  London, 
under  the  name  "Masters  or  Gover- 
nors of  the  Mystery  and  Commonalty 
of  Barbers  and  Surgeons  of  London." 
Among  other  provisions  the  law  re- 
quired every  surgeon  in  London  and 
for  one  mile  around  to  expose  a  sign, 
"  that  all  the  King's  liege  people  there 
passing  may  know  at  all  times  whith- 
er to  resort  for  remedies  in  time  of 
necessity."  It  also  forbade  barbers 
to  use  surgery  or  letting  of  blood  or 
any  other  thing  belonging  to  sur- 
gery, except  drawing  of  teeth;  and 
forbade  surgeons  to  use  the  feat  or 
craft  of  barbery  or  shaving,  either 
through  themselves  or  others.  It 
empowered  any  person  to  keep  a  bar- 
ber or  surgeon  in  his  house  as  ser- 
vant. 

Charles  I,  by  letters  patent  in  the 
fifth  year  of  his  reign,  confirmed  the 
rights  of  the  corporation  of  barbers 
and  surgeons  (under  32  Hy.  VIII,  c. 
42),  and  extended  their  field  of  oper- 
ation to  London  and  Westminster 
and  seven  miles  beyond.  These  also 
provided  for  the  examination  and  in- 
spection of  ships'  surgeons,  their 
medicines,  instruments,  and  chests 
(see  recitals  of  18  Geo.  II,  c.  15). 

Act  18  G.  II,  c.  15,  separated  the 
barbers  from  the  surgeons;  bat  33 
Hy.  VIII,  c.  42,  continued  operative 
against  the  barbers,  as  the  later  law 
only  dissolved  the  union  of  the  com- 
panies. Sharpe  r.  Law  (1767),  3 
Burr.,  2,133. 

Act  18  Geo.  II,  c.  15(1745),  sepa-. 
rated  the  surgeons  from  the  barbers. 
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5.  Fellow  or  licentiate  of  the  Eoyal  College  of  Surgeons  of 
Edinburgh'  (see  6,  below). 

6.  Fellow  or  licentiate  of  the  Faculty  of  Physicians  and  Sur- 
geons of  Glasgow."  (The  act  makes  provision  for  the  possible 
amalgamation  of  the  Eoyal  College  of  Surgeons  of  Edinburgh 
with  the  Faculty  of  Physicians  and  Surgeons  of  Glasgow,  in 
which  case  the  united  corporation  is  to  be  named  "The  Eoyal 
College  of  Surgeons  of  Scotland  " :  ib. ,  s.  50. ) 

7.  Fellow  or  licentiate  of  the  Eoyal  College  of  Surgeons  in 
Ireland. 

8.  Licentiate  of  the  Society  of  Apothecaries,  London. ' 


for  the  improvement  of  surgery. 
This  act  was  not  to  abridge  the  privi- 
leges or  powers  of  the  College  of 
Physicians  in  London  (.ib.,  s.  11). 

It  appears  from  sec.  19,  Act  18 
Geo.  II,  c.  15,  that  two  anatomy  lect- 
ures were  already  established — one 
the  foundation  of  Edward  Arris,  the 
other  of  John  Gall. 

The  Company  of  Surgeons  had 
the  power  to  make  a  by-law  requir- 
ing apprentices  to  surgeons  to  under- 
stand the  Latin  tongue,  as  a  pre-requi- 
site  to  their  apprenticeship,  notwith- 
standing it  was  argued  that  this  was 
in  restraint  of  a  common  right,  and 
not  a  necessary  qualification  to  the 
performance  of  the  art  of  a  surgeon. 
Hex  V.  Master,  etc.,  of  Surgeons,  3 
Burr.,  893  (1759). 

'In  Smith  «.  Taylor,  1  Bos.  &  P. 
New  R.,  196  (1805) ,  will  be  found  a 
discussion  of  the  rights  of  graduates 
of  Scotch  universities  after  the  union 
with  Scotland. 

"  Faculty  op  Physicians  and 
Surgeons  of  Glasgow.— In  1599 
James  VI  of  Scotland  commissioned 
Peter  Low,  chirurgeon,  and  Eobert 
Hamilton,  professor  of  medicine, 
and  their  successors  indwellers  of 
Glasgow  to  examine  all  persons  pro- 
fessing or  using  the  art  of  chirur- 
gery  upon  their  literature,  know- 
ledge, and  practice,  in  Glasgow  and 
certain  named  burghs  and  sheriff- 
doms, and  to  make  statutes  anent 
aid  arts  and  using  thereof  faithfully. 
The  commission  provided  that  it 
should  not  be  lawful  within  said 
bounds  to  exercise  medicine  without 
the  testimonial  of  a  famous  university 
where  medicine  is  taught,  or  the  leave 


of  "  our  or  our  dearest  spouse's  chief 
medicinaries. "  This  was  confirmed 
by  act  of  Parliament  (Charles  II, 
Sept.  11,  1673).  The  corporation 
thus  formed  was  known  as  the  Fac- 
ulty of  Physicians  and  Surgeons  of 
Glasgow.  The  University  of  Glas- 
gow was  erected  by  virtue  of  a  papal 
bull  of  Nicholas  V  in  1450,  subse- 
quently ratified  by  acts  of  Parliament. 
It  founded  a  professorship  of  surgery 
in  1817  and  proceeded  to  grant  diplo- 
mas therein.  The  holders  of  these 
diplomas  were  (in  1838)  not  entitled 
to  practise  within  the  bounds  of  the 
faculty  except  by  their  license.  Uni- 
versity of  Glasgow  V.  Faculty  of  Sur- 
geons, 7  CI.  &  F.  (House  of  Lords), 
958.  It  is  stated  by  the  Lord  Chan- 
cellor (Cottenham)  that  the  privilege 
now  claimed  by  the  faculty  has  been 
repeatedly  exercised,  citing  instances. 
See  this  case  for  a  statement  of  the 
exclusive  privileges  of  this  faculty 
to  grant  degrees  in  surgery  to  per- 
sons practising  in  Glasgow.  See  n. 
1,  supra. 

3  The  Apothecaries'  Act  (55  Geo.  3, 
0.  194)  is  not  repealed  by  implication 
by  the  Medical  Act.  Davies  v.  Ma- 
kuna,  54  L.J.  (N.  S.)  Ch.,  1148(1885); 
29  Ch.  D.,  596;  53  L.  T.,  314;  33  W. 
R.,  668;  50  J.  P.,  5. 

It  was  no  fraud  on  the  legislature 
for  the  Royal  College  of  Physicians 
to  remove  the  restrictions  of  its  by- 
law prohibiting  its  licentiates  from 
compounding  their  own  prescrip- 
tions, after  the  passage  of  the  Medi- 
cal Act  of  1858.  Atty.-Gen.  «.  Eoy- 
al Coll.  of  Physicians,  1  Johns  &  H., 
561  (1861) ;  see  other  reports,  p.  563. 

Up    to    1886  the    only  certificate 
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9.  Licentiate  of  the  Apothecaries'  Hall,  Dublin. 

10.  Doctor  or  bachelor  or  licentiate  of  medicine,  or  master  in 
surgery  of  any  university  of  the  United  Kingdom ;  or  doctor  of 
medicine,  by  doctorate  granted  prior  to  the  passage  of  the  act  by 
the  Archbishop  of  Canterbury. 

11.  Doctor  of  medicine  of  any  foreign  or  colonial  university 
or  college,  practising  as  a  physician  in  the  United  Kingdom  be- 
fore October  1st,  1858,  who  shall  produce  certificates  to  the  sat- 
isfaction of  the  council,  of  his  having  taken  his  degree  of  doctor 
of  medicine  after  a  regular  examination,  or  who  shall  satisfy  the 
council  under  section  46  (amended  22  Vict.,  c.  21,  s.  5)  of  this 
act,  that  there  is  sufficient  reason  for  admitting  him  to  be  regis- 
tered. 

Nothing  in  the  above  act  shall  prevent  any  person,  not  a 
British  subject,  who  shall  have  obtained  from  any  foreign  uni- 
versity a  degree  or  diploma  of  doctor  in  medicine,  and  who  shall 
have  passed  the  regular  examinations  entitling  him  to  practise 
medicine  in  his  own  country,  from  being  and  acting  as  the  resi- 
dent physician  or  medical  officer  of  any  hospital  established 
exclusively  for  the  relief  of  foreigners  in  sickness;  provided 
always  such  person  is  engaged  in  no  medical  practice  except 
as  such  resident  physician  or  medical  officer  (22  Vict.,  c.  21, 
s.  6). 

The  following  qualification  was  added  by  23  and  24  Vict.,  c. 
7,  s.  1: 

A  diploma  or  license  in  surgery  granted  by  any  university  in 
Ireland  legally  authorized  to  grant  the  same. 

The  act  39  and  40  Vict.,  c.  40,  in  section  3,  provides  that  all 
persons  who  have  obtained  from  any  university  of  the  United 
Kingdom  legally  authorized  to  confer  the  same  the  degree  of 
bachelor  in  surgery  shall  be  permitted  to  register  the  same  as 
a  qualification  under  21  and  22  Vict.,  c.  90. 

The  diploma  of  a  member  of  the  King's  and  Queen's  College 

of  Physicians  in  Ireland  and  the  degree  of  Master  in  Obstetrics 

of  any  university  in  the  United  Kingdom  are  added  to  the  quali- 

granted  by  the  Society  of  Apothe-  sion  (medicine,  surgery,  apothecary) 
caries  of  London  was  one  to  practise  unless  tlie  candidate  passed  qualiiy- 
merely  as  an  apothecary.  In  1886  a  ing  examinations  in  all  three.  Hun- 
determination  was  made  tliat  thereaf-  ter  v.  Clare,  I..  J.  68  Q.  B.,  278(18980; 
terno  certificates  or  licenses  should  1  Q.  B.,  635;  80  L.  T.,  197;  47  W. 
be  granted  by  the  governing  bodies  R.,  390;  63  J.  P.,  308. 
of  the  three  branches  of  the  profes- 
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fications  in  Schedule  A  of  the  Medical  Act  of  1858  (49  and  50 
Vict.,  c.  48,  s.  20). 

The  change  of  name  of  any  of  the  corporations  named  in  21 
and  22  Vict.,  c.  90,  is  not  to  alter  or  affect  the  qualifications 
constituted  by  the  act  (23  and  24  Vict.,  c.  66,  s.  3). 

Eevocation  of  License. — The  Society  of  Apothecaries  may 
strike  off  from  the  list  of  licentiates  of  said  society  the  name  of 
any  person  who  shall  be  convicted  in  England  or  Ireland  of  any 
felony  or  misdemeanor,  or  in  Scotland  of  any  crime  or  offence, 
or  who  shall,  after  due  inquiry,  be  judged  by  the  general  council 
to  have  been  guilty  of  infamous  conduct  in  any  professional  re- 
spect,' and  the  said  society  shall  forthwith  signify  to  the  general 
council  the  name  of  the  licentiate  so  stricken  off  (37  and  38 
Vict,  c.  34,  s.  4). 

Women. — The  Society  of  Apothecaries  is  not  relieved  from 
any  existing  obligation,  nor  deprived  of  any  right,  to  admit 
women  to  the  examinations  required  for  certificates  to  practise  as 
apothecaries,  or  to  enter  in  the  lists  of  licentiates  of  said  society 
any  women  who  shall  have  satisfactorily  passed  such  examina- 
tions and  fulfilled  the  other  general  conditions  imposed  upon 
persons  seeking  to  obtain  from  the  said  society  a  qualification  to 
be  registered  under  21  and  22  Vict.,  c.  90  (ib.,  s.  5). 

The  act  39  and  40  Yict.,  c.  41,  extends  the  powers  of  every 
body  entitled  under  21  and  22  Vict.,  c.  90,  to  grant  qualifica- 
tions for  registration  so  that  it  may  grant  any  qualification  for 
registration  granted  by  such  body  without  distinction  of  sex — 
but  nothing  in  this  act  is  compulsory. 

The  Medical  Act  of  1886  (49  and  50  Vict.,  c.  48)  modified 
the  foregoing  acts  as  follows: 

Examination. — A  person  cannot  lawfully  be  registered  un- 
der the  medical  acts  in  respect  of  any  qualification  referred  to  in 
any  of  those  acts  unless  he  has  passed  such  qualifying  examina- 
tion in  medicine,  surgery,  and  midwifery  as  is  in  this  act  men- 
tioned'' (49  and  50  Vict.,  c.  48,  s.  2). 

A  qualifying  examination  shall  be  an  examination  in  medi- 
cine, surgery,  and  midwifery  held  for  the  purpose  of  granting  a 
diploma  or  diplomas  conferring  the  right  of  registration  under 
the  medical  acts,  by  any  of  the  following  bodies : 

(a)  Any  university  in  the  United  Kingdom,  or  any  medical 
'  See  n.  3,  p.  54"  "  See  n.  5,  p.  545. 
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corporation  legally  qualified  at  the  time  of  the  passage  of  this  act 
to  grant  such  diploma  or  diplomas  in  respect  of  medicine  or  sur- 
gery;' or 

(6)  Any  combination  of  two  or  more  medical  corporations  in 
the  same  part  of  the  United  Kingdom,  who  may  agree  to  hold  a 
joint  examination"  in  medicine,  surgery,  and  midwifery,  and  of 
whom  one  at  least  is  capable  of  granting  such  diploma  as  afore- 
said in  respect  of  medicine,  and  one  at  least  is  capable  of  grant- 
ing such  diploma  in  respect  of  surgery ;  or 

(c)  Any  combination  of  any  such  university  as  aforesaid  witJi 
any  other  such  university  or  universities,  or  of  any  such  univer- 
sity or  universities  with  a  medical  corporation  or  corporations;' 
the  bodies  forming  such  combination  being  in  the  same  part  of 
the  United  Kingdom  {ib.,  s.  3  [1]). 

The  standard  of  proficiency  at  said  examinations  shall  be  such 
as  suffices  to  guarantiee  the  possession  of  knowledge  and  skill 
requisite  for  the  efficient  practice  of  medicine,  surgery,  and  mid- 
wifery. It  is  the  duty  of  the  general  council  to  secure  the  main- 
tenance of  such  standard  of  proficiency,  and  it  may  appoint  such 
number  of  inspectors  as  it  may  determine  who  shall  attend  at  all 
or  any  of  the  said  examinations  (ib.,  s.  3  [2]). 

The  inspectors  are  not  to  interfere  with  the  conduct  of  any 
examination,  but  to  report  to  the  general  council  their  opinion 
as  to  the  sufficiency  or  insufficiency  of  every  examination  which 
they  attend,  and  such  other  matters  in  relation  thereto  as  the 
general  council  may  require  {ib.,  s.  3  [3]). 

If  it  appears  to  the  general  council  that  the  standard  of  profi- 
ciency in  medicine,  surgery,  and  midwifery,  or  in  any  of  those 
subjects  or  any  branch  thereof  required  at  such  examinations  by 
any  such  body,  is  insufficient,  the  privy  council,  on  a  report  from 
the  general  council  after  considering  such  report,  and  any  objec- 
tion thereto  by  any  body  to  which  it  relates,  may  by  order  de- 
clare that  the  examination  of  such  body  or  bodies  shall  not  be 
deemed  a  qualifying  examination  for  registration,  and  Her 
Majesty,  with  the  advice  of  the  privy  council,  may  revoke 
such  order  if  upon  further  report  from  the  general  council,  or 
'  See  D.  1,  p.  560,  et  seg.  granting  a  diploma  in  respect  of  med- 

'  See  n.  7,  p.  546,  icine,  and  may  join  with  the  College 

'  Within  the  meaning  of  sec.  3,  subs.  of  Surgeons  to  hold  a  qualifying  ex- 
1,  Medical  Act  18S6,  49  and  50  Vict.,  amination.  Atty.-Gen.  v.  Gov.,  etc. 
c.  48,  Apothecaries'  Hall,  Dublin,  is  Apothecaries'  Hall,  21  L.  R.  Ir.,  25ii. 
a  medical    corporation    capable    of 
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anybody  to  which  it  relates,  it  seems  to  her  expedient  (ib.,  s. 

4[13). 

During  the  continuance  of  such  order,  the  examinations  held 
by  the  body  or  bodies  to  which  it  relates  shall  not  be  deemed 
quaUfying  examinations,  and  a  diploma  granted  to  a  person  pass- 
ing such  examinations  shall  not  entitle  such  person  to  registra- 
tion (*.,  s.  4  [2]). 

If  a  medical  corporation  represent  to  the  general  council  that 
it  is  unable  to  enter  into  a  combination  for  holding  a  qualifying 
examination,  and  the  general  council  is  satisfied  that  the  said 
corporation  has  used  its  best  endeavor  to  do  so  on  reasonable 
terms,  the  general  council  may  on  the  application  of  such  cor- 
poration appoint  any  number  of  examiners  to  assist  at  the  exam- 
inations for  granting  a  diploma  conferring  on  the  holder  the 
right  of  registration  (ib.,  s.  5  [1]). 

It  is  the  duty  of  the  said  assistant  examiners  to  secure  at  the 
said  examinations  the  maintenance  of  such  standard  of  profi- 
ciency in  medicine,  surgery,  and  midwifery  as  is  required  from 
candidates  at  qualifying  examinations,  and  any  examination  held 
subject  to  this  section  shall  be  deemed  a  qualifying  examination 
{ib.,  s.  5  [2]). 

Peactitionee's  Eights.* — A  registered  medical  practitioner 
shall  be  entitled  to  practise  medicine,  surgery,  and  midwifery  in 
the  United  Kingdom,  and  subject  to  any  local  law,  in  any  other 
part'  of  Her  Majesty's  dominions,  and  to  recover  in  due  course 
of  law  in  respect  of  such  practice,  any  expenses  or  charges  in 

'The  benefit  which  results  to  the  fees.  Leeson  i).  Gen.  Med.  Conn.,  L. 
public  is  the  opportunity  of  linow-  J.  59  Ch.  (N.  S.),  333;  43  Ch.  D., 
ing  and  ascertaining  that  the  persons  366;  61  L.  T.,  849;  38  W.  R.,  303. 
registered  have  the  qualifications  Queen  v.  Downes,  Eng.  L.  R.  1 
which  entitle  them  to  the  confidence  Q.  B.  D.,  p.  25,  is  to  the  effect  that, 
of  the  public.  The  advantages  to  the  under  the  statute  requiring  a  parent 
registered  person  are  the  right  to  to  provide  adequate  raedical  aid  for 
bring  actions  for  the  recovery  of  fees  his  child,  a  positive  duty  arose,  and 
(subject  to  inhibition  by  the  college  a  parent  who  neglected  that  duty, 
of  which  they  are  members)  and  to  and  the  child  having  died,  was  prop- 
serve  under  public  boards,  for  no  erly  convicted  of  manslaughter, 
medical  person  who  is  not  registered  though  he  belonged  to  a  sect  who 
is  eligible  to  so  serve.  Queen  v.  never  call  medical  aid,  but  call  the 
Steele,  13  Ir.  C.  L.,  398.  elders  of  their  church  to  pray  over 

This  act,   for  the  first    time,   re-  the  sick,  and  though  he  pursued  this 

quired  that  there  should  be  a  regis-  course,  and  though  he  bona  fide  be- 

ter;    those   only    who    are    entered  lieved  that  medical  aid  was  not  re- 

thereon  can  sue  for  and  obtain  pay-  quired,   and  though  he   thought  it 

ment  of  any  money  payable  to  them  wrong  to  call  in   medical  aid.     See 

for   medical  attendance  or  medical  Definition  1,  p.  556. 


670  SYNOPSIS   OP  LAWS — BOSTON. 

respect  of  medicaments  or  other  appliances,  or  any  fees  to  which 
he  may  be  entitled,  unless  he  is  a  fellow  of  a  college  of  physi- 
cians, the  fellows  of  which  are  prohibited  by  by-law  from  recov- 
ering at  law  their  expenses,  charges,  or  fees,  in  which  case  such 
prohibitory  by-law,  so  long  as  it  is  in  force,  may  be  pleaded  in 
bar  of  any  legal  proceeding  instituted  by  such  feUow  for  recov- 
ery of  expenses,  charges,  or  fees  {ib.,  s.  6). 

Membees  OP  General  Council. — The  constituent  members 
of  the  general  council  are  designated  by  this  act  in  section  7. 

Members  of  the  general  council  representing  the  registered 
medical  profession  must  themselves  be  registered  medical  practi- 
tioners, and  members  of  the  branch  council  for  the  part  of  the 
United  Kingdom  in  which  they  are  elected  {ib.,  s.  8). 

Colonial  and  Foeeign  Peactitionees. — When  a  person 
shows  to  the  satisfaction  of  the  registrar  of  the  general  council 
that  he  holds  some  recognized  colonial  medical  diploma  or  diplo- 
mas granted  to  him  in  a  British  possession'  to  which  this  act  ap- 
plies, and  that  he  is  of  good  character,  and  is  by  law  entitled  to 
practise  medicine,  surgery,  and  midwifery  in  such  British  pos- 
session, he  shall  on  application  to  the  said  registrar,  and  on  the 
payment  of  such  fee  not  exceeding  £5,  as  the  general  couacil 
may  determine,  be  entitled  without  examination  in  the  United 
Kingdom  to  be  registered  as  a  colonial  practitioner  in  the  medi- 
cal register ;  provided  he  proves  to  the  satisfaction  of  the  regis- 
trar: 

(1)  That  the  said  diploma  or  diplomas  was  or  were  granted 
to  him  at  a  time  when  he  was  not  domiciled  in  the  United  King- 
dom, or  in  the  course  of  a  period  of  not  less  than  five  years  dur- 
ing the  whole  of  which  he  resided  outside  of  the  United  King- 
dom; or 

(2)  That  he  was  practising  medicine  or  surgery  or  a  branch 
of  medicine  or  surgery  in  the  United  Kingdom  on  the  prescribed 
day,  and  that  he  has  continued  practising  the  same  either  in  the 
United  Kingdom  or  elsewhere  for  not  less  than  ten  years  imme- 
diately preceding  the  prescribed  day  {ib.,  s.  11). 

When  a  person  shows  to  the  satisfaction  of  the  registrar  of 
the  general  council  that  he  holds  some  recognized  foreign  medi- 
cal diploma  or  diplomas  granted  in  a  foreign  country  to  which 
this  act  applies,  and  that  he  is  of  good  character,  and  is  by  law 
1  See  Appendix,  p.  706. 
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entitled  to  practise  medicine,  surgery,  and  midwifery  in  such 
foreign  country,  tie  shall  on  application  to  said  registrar,  and  on 
payment  of  such  fee,  not  exceeding  £5,  as  the  general  council 
may  determine,  be  entitled  without  examination  in  the  United 
Kingdom  to  be  registered  as  a  foreign  practitioner  in  the  medi- 
cal register ;  provided  he  proves  to  the  satisfaction  of  the  regi- 
strar : 

(1)  That  he  is  not  a  British  subject;  or 

(2)  That,  being  a  British  subject,  the  said  diploma  or  diplo- 
mas was  or  were  granted  to  him  at  a  time  when  he  was  not  domi- 
ciled in  the  United  Kingdom  or  in  the  course  of  a  period  of  not 
less  than  five  years,  during  the  whole  of  which  he  resided  out  of 
the  United  Kingdom ;  or 

(3)  That,  being  a  British  subject,  he  was  practising  medicine 
or  surgery,  or  a  branch  of  medicine  or  surgery,  in  the  United 
Kingdom  on  the  prescribed  day,  and  that  he  has  continued  prac- 
tising the  same  in  the  United  Kingdom  or  elsewhere  for  not  less 
than  ten  years  immediately  preceding  the  said  prescribed  day 
(i&.,  s.  12). 

The  medical  diploma  granted  in  a  British  possession  ^  or  for- 
eign country  to  which  this  act  applies,  which  is  to  be  deemed 
requisite,  shall  be  such  a  diploma  as  may  be  recognized  by  the 
general  council  as  furnishing  a  sufficient  guaranty  of  the  posses- 
sion of  the  requisite  knowledge  and  skill  for  the  ef&cient  practice 
of  medicine,  surgery,  and  midwifery. 

When  the  general  council  have  refused  to  recognize  any  such 
diploma,  the  privy  council  may,  on  appeal,  after  communicating 
with  the  general  council,  order  the  general  council  to  recognize 
such  diploma. 

If  the  refusal  of  the  registration  of  a  colonial  or  foreign  prac- 
titioner be  on  any  other  ground,  the  registrar  of  the  general 
council  shall,  if  required,  state  in  writing  the  reason  for  the  re- 
fusal, and  the  person  refused  may  appeal  to  the  privy  council, 
which,  after  communicating  with  the  general  council,  may  dis- 
miss the  appeal  or  order  the  general  council  to  enter  the  name  of 
the  applicant  on  the  register. 

A  person  may  be  registered  both  as  a  colonial  and  foreign 
practitioner. («&.,  s.  13). 

The  medical  register  shall  contain  separate  lists  of  the  names 
1  See  Appendix,  p.  706. 
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and  addresses  of  colonial  and  foreign  practitioners,  and  the  pro- 
visions of  21  and  22  Vict.,  c.  90,  relating  to  persons  registered 
and  to  tlie  medical  register,  and  to  offences,  shall  apply  in  the 
case  of  colonial  and  foreign  practitioners  registered  under  this, 
act  so  far  as  may  be  (ib.,  s.  14). 

Any  registered  practitioner  on  the  list  of  colonial  or  foreign 
practitioners  who  is  in  possession  of  or  obtains  any  recognized 
colonial  or  foreign  medical  diploma  granted  in  a  British  posses- 
sion '  or  foreign  country  to  which  this  act  applies  may  cause  a 
description  of  such  diploma  to  be  added  to  his  name  in  the  medi- 
cal register  (ib.,  s.  15). 

Any  registered  medical  practitioner  on  the  medical  register 
by  virtue  of  English,  Scotch,  or  Irish  qualifications,  and  in  pos- 
session of  a  foreign  degree  in  medicine,  may  cause  a  description 
of  such  foreign  degree  to  be  added  to  his  name  as  an  additional 
title  in  the  metlical  register,  provided  he  satisfy  the  general  coun- 
cil that  he  obtained  such  degree  after  a  proper  examination  and 
prior  to  the  passage  of  this  act  (it.,  s.  16). 

Her  Majesty  may  from  time  to  time,  by  order  in  the  council, 
declare  that  this  act  be  deemed  to  apply  to  any  British  posses- 
sion ^  or  foreign  country  which  in  the  opinion  of  Her  Majesty 
affords  the  registered  medical  practitioners  of  the  United  King- 
dom such  privileges  of  practice  in  the  said  British  possessions  or 
foreign  countries  as  to  Her  Majesty  may  seem  just ;  and  on  and 
after  the  day  named  in  S)ich  order  such  British  possession  or  for- 
eign country  shall  be  deemed  to  be  a  British  possession  or  for- 
eign country  to  which  this  act  applies.  Her  Majesty  may  also 
renew  or  revoke  any  such  order,  and  upon  such  revocation  such 
possession  or  foreign  country  shall  cease  to  be  a  possession  or 
country  to  which  this  act  applies  without  prejudice  to  the  right 
of  any  person  whose  name  has  already  been  entered  on  the  regis- 
ter (ib.,  s.  17). 

Nothing  in  the  Medical  Act  of  1858  shall  prevent  a  person 
holding  a  medical  diploma,  entitling  him  to  practise  medicine  or 
surgery  in  a  British  possession  to  which  this  act  applies,  from 
holding  an  appointment  as  a  medical  oificer  in  any  vessel  regis- 
tered in  that  possession  (ib.,  s.  18).   (See  Appendix,  p.  706). 

Default  of  General  Council. — In  default  of  the  general 
council  to  perform  any  duty,  the  privy  council  may  notify  their 
1  See  Appendix,  p.  706.     See  n.  1,  p.  633. 
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•opinion  to  the  general  council,  and  on  the  failure  of  the  general 
council  to  comply  ynth  any  direction  of  the  privy  council,  the 
privy  council  may  themselves  give  effect  to  such  direction,  and 
for  that  purpose  exercise  any  power  vested  in  the  general  coun- 
cil, and  of  their  own  motion  do  anything  which  they  are  author- 
ized to  do  in  pursuance  of  a  report  or  suggestion  from  the  general 
council  (ib.,  s.  19). 

Sanitary  Science. — Every  registered  medical  practitioner 
to  whom  a  diploma  for  proficiency  in  sanitary  science,  public 
health,  or  state  medicine  has  after  special  examination  been 
granted,  by  any  college  or  faculty  of  physicians  or  surgeons  or 
university  in  the  United  Kingdom,  or  by  any  such  bodies  acting 
in  combination,  shall,  if  such  diploma  appear  to  the  privy  coun- 
cil or  general  council  to  deserve  recognition  in  the  medical  regis- 
ter, be  entitled,  on  the  payment  of  such  fee  as  the  general  coun- 
cil may  appoint,  to  have  such  diploma  entered  in  the  said  register 
in  addition  to  any  other  diploma  or  diplomas  in  respect  of  which 
le  is  registered  {ib.,  s.  21). 

Evidence. — Any  act  of  the  privy  council  shall  be  sufficiently 
;signifled  by  an  instrument  signed  by  the  clerk  of  the  council, 
and  every  order  and  act  signified  by  an  instrument  purporting 
to  be  signed  by  the  clerk  of  the  council  shall  be  deemed  to  have 
been  duly  made  and  done  by  the  privy  council,  and  every  in- 
strument so  signed  shall  be  received  in  evidence  without  proof  of 
the  authority  or  signature  of  the  clerk  of  the  council  or  other 
proof  {ib.,  s.  22). 

The  following  copies  of  any  orders  made  in  pursuance  of 
medical  acts  or  this  act  shall  be  evidence:' 

(1)  Any  copy  purporting  to  be  printed  by  the  Queen's  print- 
er, or  by  any  other  printer  in  pursuance  of  an  authority  given 
by  the  general  council. 

(2)  Any  copy  of  an  order  certified  to  be  a  true  copy  by  the 
registrar  of  the  general  council,  or  by  any  other  person  appoint- 
ed by  the  general  council,  either  in  addition  to  or  in  exclusion  of 
the  registrar,  to  certify  such  orders  (ib.,  s.  23). 

Eights  Unaffected.— This  act  does  not  vary  the  rights  of 

'  On  the  competency  as  evidence  of  L.  J.  29  (N.  S)  M.  C,  225,  where  the 

a  copy  of  the  medical  register  pur-  book  produced  was  held  competent ; 

porting  to  be  published  under  the  s.  c.  8  C.  B.  (N.  8.),  346;  6  Jur.  (N. 

Act  21  and  23  Vict.,  c.  90,  and  by  S.),  1341;  3  L.  T.,  360;  8W.  R.,  500. 
■authority,  see  Pedgrift  v.  Chevallier, 
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persoBS  practising  as  registered  medical  practitioners  on  the  day- 
preceding  the  day  when  it  goes  into  effect  {ib.,  s.  24). 

In  consequence  of  the  repeal  of  any  enactment  repealed  by 
this  act,  no  person  legally  entitled  to  practise  as  a  medical  prac- 
titioner in  any  colony  or  part  of  Her  Majesty's  dominions  other 
than  the  United  Kingdom  shall  cease  to  be  so  entitled  if  he 
would  have  been  entitled  if  no  such  repeal  had  taken  place  (Jh., 
s.  25). 

Definitions. — In  the  act  the  word  diploma  means  any  diplo- 
ma, degree,  fellowship,  membership,  license,  authority  to  prac- 
tise, letters,  testimonial,  certificate,  or  other  status  or  document 
granted  by  any  university,  corporation,  college,  or  other  body  or 
by  any  departments  of  or  person  acting  under  the  authority  of 
the  government  of  any  country  or  place  within  or  without  Her 
Majesty's  dominion  {ib.,  s.  27). 

Fees. — The  fees  are  to  be  determined  by  the  general  council 
within  the  limits  set  by  the  various  sections  authorizing  fees. 

MiDWiVES'  Act.— The  Act  of  2  Edward  VII.,  ch.  17  (1903),  is 
styled  the  Midwives'  Act,  1902  (see  title  Extent  of  Act 
below,  for  its  territorial  application).  Except  as  otherwise  pro- 
vided in  the  act  it  went  into  operation  April  1st,  1903  (Act  2, 
Edw.  VII.,  ch.  17,  s.  19).     Its  provisions  are  as  follows: 

Offence — Penalty. — (1)  Prom  and  after  April  1st,  1905, 
any  woman,  not  certified  under  this  act,  who  shall  take  or  use 
the  name  or  title  of  midwife,  either  alone  or  in  combination  with 
any  other  word  or  words,  or  any  name,  title,  addition,  or  descrip- 
tion, implying  that  she  is  certified  under  this  act,  or  is  a  person 
specially  qualified  to  practise  midwifery,  or  is  recognized  by  law 
as  a  midwife,  shall  be  liable  on  summary  conviction  to  a  fine  not 
exceeding  £5  {ib.,  s.  1,  subd.  1). 

(2)  From  and  after  April  1st,  1910,  no  woman  shall  habitu- 
ally and  for  gain  attend  women  in  childbirth  otherwise  than 
under  the  direction  of  a  qualified  medical  practitioner,  unless  she 
be  certified  under  this  act ;  any  woman  so  acting  without  being 
certified  under  this  act  shall  be  liable  on  summary  conviction  to 
a  fine  not  exceeding  £10. 

Exceptions. — This  section  shall  not  apply  to  legally  quali- 
fied medical  practitioners  or  to  any  one  rendering  assistance  in 
a  case  of  emergency  {ib.,  s.  1,  subd.  2). 

Qualification.— (3)  No  woman  shall  be  certified  under 
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this  act  until  she  has  complied  with  the  rules  and  regulations  to 
be  laid  down  in  pursuance  of  this  act  {ib.,  s.  1,  subd.  3). 

Substitutes. — (4)  No  ^oman  certified  under  this  act  shall 
employ  an  uncertified  person  as  her  substitute  (i6.,  s.  1,  subd.  4). 

Authority  Not  Implied  prom  Certificate. — (5)  The 
certificate  under  this  act  shall  not  confer  upon  any  woman  any 
right  or  title  to  be  registered  under  the  medical  acts,  or  to  as- 
sume any  name,  title,  or  designation  implying  that  she  is  by  law 
recognized  as  a  medical  practitioner,  or  that  she  is  authorized  to 
grant  any  medical  certificate  or  any  certificate  of  death,  or  of 
still-birth,  or  to  undertaiie  charge  of  cases  of  abnormality  or  dis- 
ease in  connection  with  parturition  (ib.,  s.  1,  subd.  5). 

Existing  Midwives. — -Any  woman  who  within  two  years 
from  April  1st,  1903,  claimed  to  be  certified  under  this  act,  was 
required  to  be  so  certified  if  she  held  a  certificate  of  midwifery 
from  the  Eoyal  College  of  Physicians  of  Ireland,  or  the  Obstet- 
rical Society  of  London,  or  the  Coombe  Lying-in  Hospital  and 
Guinness  Dispensary,  or  the  Eotunda  Hospital  for  the  Belief  of 
the  Poor  Lying-in  "Women  of  Dublin,  or  such  other  certificate  as 
might  be  approved  by  the  Central  Midwives'  board,  or  should 
produce  evidence  satisfactory  to  the  board  that  at  the  passing 
of  the  act  (July  31st,  1902)  she  had  been  for  at  least  one  year  in 
bona-fide  practice  as  a  midwife,  and  bore  a  good  character  (ib., 
s.  2). 

Central  Midwives'  Board. — This  board  is  to  consist  as 
follows:  (1)  Four  registered  medical  practitioners;  one  ap- 
pointed by  the  Eoyal  College  of  Physicians,  London,  one  by  the 
Eoyal  College  of  Surgeons  of  England,  one  by  the  Society  of 
Apothecaries,  and  one  by  the  incorporated  Midwives'  Institute. 

(2)  Two  persons,  one  of  whom  shall  be  a  woman,  appointed 
by  the  Lord  President  of  the  Council. 

(3)  One  person  appointed  by  the  Association  of  County 
■Councils,  one  by  the  Queen  Victoria's  Jubilee  Institute  for 
Nurses,  one  by  the  Eoyal  British  Nurses'  Association, 

Members  are  eligible  for  reappointment  [ib.,  3). 

The  board  is  empowered  (1)  to  frame  rules  regulating  the  is- 
sue of  certificates  and  the  conditions  of  admission  to  the  roll  of 
niidwives,  the  course  of  training  and  the  conduct  of  examinations, 
and  the  remuneration  of  examiners,  the  admission  to  the  roll  of 
women  already  in  practice  as  midwives  at  the  passing  of  the  act, 
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and  regulating,  supervising,  and  restricting  within  due  limits 
the  practice  of  midwives;  and  deciding  the  conditions  under 
which  midwives  may  be  suspended  from  practice,  and  defining 
the  particulars  required  to  be  given  in  any  notice  under  sec.  10 ; 
(2)  to  appoint  examiners ;  (3)  to  decide  where  and  when  exami- 
nations shall  be  held ;  (4)  to  publish  annually  a  roll  of  midwives 
who  have  been  duly  certified  under  the  act;  (5)  to  decide  upon 
removal  from  the  roll,  of  the  name  of  any  midwife  for  disobeying 
the  rules  and  regulations  from  time  to  time  laid  down  under  the 
act  by  the  board,  or  for  other  misconduct,  and  also  to  decide  upon 
the  restoration  to  the  roll  of  the  name  of  any  midwife  so  re- 
moved ;  (6)  to  issue  and  cancel  certificates,  and  generally  to  do 
any  other  act  or  duty  which  may  be  necessary  for  the  due  and 
proper  carrying  out  of  the  provisions  of  this  act.  Eules  framed 
under  this  section  are  valid  only  if  approved  by  the  privy  coun- 
cil. The  privy  council  is  required  to  take  into  consideration 
representations  which  the  general  medical  council  may  make  with 
respect  thereto  (ib.,  s.  3). 

Appeal. — Any  woman  thinking  herself  aggrieved  by  any 
decision  of  the  board  removing  her  name  from  the  roll  of  mid- 
wives  may  appeal  therefrom  to  the  High  Court  of  Justice  within 
three  months  after  the  notification  of  such  decision  to  her,  but  no 
further  appeal  shall  be  allowed  {ib.,  s.  4). 

Fees — Expenses. — To  the  Central  Midwives'  board  for 
examination  or  certificate,  such  fee  as  the  board  may  with  the 
approval  of  the  privy  council  from  time  to  time  determine,  not 
to  exceed  1  guinea  {ib.,  s.  5). 

Midwives'  Eoll. — There  shall  be  a  roU  of  midwives  con- 
taining (1)  the  names  of  those  midwives  who  have  been  certified 
under  sec.  2  of  this  act ;  (2)  the  names  of  all  other  midwives  who 
have  been  certified  under  this  act.  The  entry  on  the  roll  shall 
in  every  case  indicate  the  conditions  in  virtue  of  which  the  cer- 
tificate is  granted  {ib.,  s.  6). 

The  secretary  of  the  board  is  charged  with  the  custody  of  the 
roll  (ib.,  s.  7).  A  copy  of  the  roll  pui:porting  to  be  printed  by 
the  authority  of  the  board,  or  to  be  signed  by  its  secretary  shall 
be  evidence  in  all  courts  that  the  women  therein  specified  are 
certified  under  this  act.  The  absence  of  the  name  of  any  woman 
from  such  copy  shall  be  evidence,  until  the  contrary  be  made  to 
appear,  that  such  wonian  is  not  certified  under  this  act,  provided 
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that  in  the  case  of  any  woman  whose  name  does  not  appear  in 
such  copy  a  certificate  under  ^the  hand  of  the  secretary  of  the 
entry  of  her  name  on  the  roll  shall  be  evidence  that  she  is  certi- 
fied under  this  act  (ib.,  s.  7). 

Local  Supervising  Body. — Every  council  of  a  county  or 
county  borough  in  England  and  Wales  is  the  local  supervising 
authority  over  midwives  in  the  area  of  their  county  or  county 
borough.  It  is  the  duty  of  this  body  to  exercise  general  super- 
vision over  all  midwives  practising  within  their  area,  in  ac- 
cordance with  the  rules  laid  down  under  the  act;  to  investi- 
gate charges  of  malpractice,  negligence,  or  misconduct  on  the 
part  of  any  midwife  practising  within  their  area ;  and  should  a 
prima  facie  case  be  established,  to  report  it  to  the  central  mid- 
wives'  board;  to  suspend  any  midwife  from  practice  in  accord- 
ance with  the  rules  under  this  act,  if  such  suspension  appears 
necessary  in  order  to  prevent  the  spread  of  infection ;  to  report 
at  once  to  the  board  the  name  of  any  midwife  practising  within 
their  area,  convicted  of  an  offence ;  during  January,  each  year, 
to  supply  the  secretary  of  the  central  midwives'  board  with  the 
names  and  addresses  of  all  midwives  who  during  the  preceding 
year  have  notified  their  intention  to  practise  within  their  area, 
and  to  keep  a  current  copy  of  the  roll  of  midwives  accessible  at 
all  reasonable  times  for  public  inspection ;  to  report  at  once  to 
the  central  midwives'  board  the  death  of  any  midwife  or  any 
change  of  the  name  or  address  of  any  midwife  in  their  area,  so 
that  the  necessary  alteration  may  be  made  in  the  roll ;  to  give 
due  notice  of  the  effect  of  the  act  so  far  as  practicable  to  persons 
at  the  passage  of  the  act  using  the  title  of  midwife  (^6.,  s.  8). 

The  local  supervising  authority  may  delegate  with  or  without 
restrictions  or  conditions  any  powers  or  duties  conferred  or  im- 
posed upon  them  under  this  act,  to  a  committee  appointed  by 
them,  and  consisting  either  wholly  or  partly  of  members  of  the 
council,  and  the  provisions  of  subsections  1  and  2  of  section  82 
of  the  local  government  act,  1888,  shall  apply  to  every  committee 
appointed  under  this  section,  and  to  every  council  appointing  the 
same,  and  women  shall  be  eligible  to  serve  on  such  committees 

i^;  ,S.  8). 

A  county  council  may  delegate,  with  or  without  restrictions 
or  conditions,  any  powers  or  duties  conferred  or  imposed  upon 
them  by  or  in  pursuance  of  this  act  to  any  district  council  within 
37 
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the  area  of  the  county ;  and  the  powers  and  duties  so  delegated 
may  be  exercised  by  a  committee  appointed  by  such  district 
council,  and  consisting  either  wholly  or  partly  of  members  of  the 
district  council,  and  women  shall  be  eligible  to  serve  on  any  such 
committee  (ib.,  s.  9). 

The  provisions  of  this  section  (9)  apply  to  the  administrative 
county  of  London  in  like  manner,  as  if  each  metropolitan  bor- 
ough were  a  county  district  and  the  borough  council  were  the 
district  council  of  that  district  {ib.,  s.  9). 

Notice  of  Intention  to  Peactise. — Every  woman  cer- 
tified under  this  act  shall,  before  holding  herself  out  as  a  prac- 
tising midwife  or  commencing  to  practise  as  a  midwife  in  any 
area,  give  notice  in  writing  of  her  intention  so  to  do  to  the  local 
supervising  authority,  or  to  the  body  to  whom  for  the  time  being 
the  powers  and  duties  of  the  local  supervising  authority  shall 
have  been  delegated  under  this  act,  and  shall  give  a  like  notice 
in  the  month  of  January  in  every  year  thereafter  during  her  con- 
tinuance of  practice  in  that  area  (ib.,  s.  10). 

Such  notice  shall  be  given  to  the  local  supervising  authority 
of  the  area  within  which  such  woman  usually  resides  or  carries 
on  her  practice,  and  the  like  notice  shall  be  given  to  every  other 
local  supervising  authority  or  delegated  body  within  whose  area 
she  at  any  time  practises  or  acts  as  a  midwife,  within  forty-eight 
hours  after  she  commences  so  to  practise  or  act.  Every  such 
notice  shall  contain  such  particulars  as  may  be  required  by  the 
rules  under  this  act  to  secure  the  identification  of  the  person 
giving  it ;  and  if  any  woman  omits  to  give  the  said  notices  of  any 
of  them,  or  knowingly  or  wilfully  makes  or  causes,  or  procures 
any  other  person  to  make  any  false  statement  in  any  such  notice, 
she  shall  on  summary  conviction  be  liable  to  a  fine  not  exceeding 
£5  (ib.,  s.  10). 

Offence — Penalty. — Any  woman  who  procures  or  at- 
tempts to  secure  a  certificate  under  this  act  by  making  or  pro- 
ducing, or  causing  to  be  made  or  produced,  any  false  and  fraudu- 
lent declaration,  certificate,  or  representation,  in  writing  or 
otherwise,  shall  be  guilty  of  a  misdemeanor,  punishable  by  im- 
prisonment, with  or  without  hard  labor,  for  any  term  not  exceed- 
ing twelve  months  (ih.,  s.  11). 

Any  person  wilfully  making  or  causing  to  be  made  any  fal- 
sification in  any  matter  relating  to  the  roll  of  midwives  shall  be 
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guilty  of  a  misdemeauor,  punishable  with  or  without  hard  labor, 
for  any  term  not  exceeding  twelve  months  (t6.,  s.  12). 

Prosecution. — Offences  punishable  under  this  act  on  sum- 
mary conviction  jnay  be  prosecuted  by  the  local  supervising 
authority  (ib.,  s.  13). 

Appeal. — Where  any  woman  deems  herself  aggrieved  by 
the  determination  of  any  court  of  summary  jurisdiction  under 
this  act,  she  may  appeal  to  the  court  of  Quarter  Sessions  (ib., 
s.  14). 

Medical  Practitioners. — This  act  does  not  apply  to  legally 
qualified  medical  practitioners  (ib.,  s.  16). 

Extent  of  Act— Medical  Council. — This  act  shall  not 
extend  to  Scotland  or  Ireland.  The  general  medical  council 
shall  act  by  the  English  branch  council,  which  for  all  purposes 
of  this  act  shall  occupy  the  place  of  the  general  medical  council 
(*.,  s.  7). 

Definitions. — The  term  midtoife  means  a  woman  who  is 
certified  under  this  act  unless  the  context  otherwise  requires. 

Central  midwives^  board  means  the  board  constituted  under 
this  act  to  carry  out  the  provisions  of  this  act  {ib.,  s.  18). 

Fees.— See  Fees  above  (s.  5). 

British  Columbia. 
See  Appendix,  p.  707. 

The  CoLLsaE  of  Physicians  and  Surgeons  of  British: 
Columbia. — The  members  of  the  medical  profession,  formerly 
incorporated  under  the  name  of  "The  Medical  Council  of  British 
Columbia, "  are  a  body  corporate,  whose  name  was  changed  by 
the  "Medical  Act,  1898,"  to  "The  College  of  Physicians  and  Sur- 
geons of  British  Columbia  "  (Medical  Act,  1898 ;  Act,  1898,  c.  9,. 
s.  2). 

Every  person  registered  under  this  act  or  any  other  act  of  the 
legislature  relating  to  the  medical  profession  is  a  member  of  the 
said  corporation  (ib.,  ss.  3,  4). 

The  Council. — There  is  a  council  of  said  college,  composed 
of  seven  licensed  medical  practitioners;    no  person  is  eligible 

'  The  law  (as  it  was  in  1895)  is  a/ac-  safely  and  intelligently,  and  unskilled 

w'mi'fo  of  the  Ontario  act,  rendered  and  untrained  in  the  safe   applica- 

necessary  for  the   protection  of  the  tion  of  medical  science  and  remedies.. 

public  from  heing  practised  upon  by  Regina  v.  Barnfleld,  4  Br.   Col.  R., 

persons  incompetent  to  treat  diseases  305  (1895). 
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thereto  except  a  practitioner  duly  registered  under  this  act  or 
the  acts  mentioned  in  section  3  (ib.,  ss.  5,  6). 
,  All  duly  registered  practitioners  are  entitled  to  vote  at  any 
'election,  but  no  member  of  the  college,  in  arrears  for  his  annual 
fees  or  any  part  thereof,  is  entitled  to  vote  for  members  of  the 
■  council  or  is  eligible  for  election  as  a  member  thereof  (Jh.,  s.  10). 
Jn  case  of  doubt  or  dispute  as  to  the  legality  of  the  election  of 
^ny  member  of  the  council,  the  council  is  to  hold  and  decide  who 
is  the  legally  elected  member,  or  may,  in  case  of  an  election 
found  to  have  been  illegal,  order  a  new  election  (ib.,  s.  11). 

The  council  appoints  annually  from  amongst  themselves  a 
president,  vice-president,  registrar,  treasurer,  and  other  of&cers, 
to  hold  of&ce  during  the  pleasure  of  the  council  (ib.,  s.  12),  and 
also  annually  an  executive  committee  to  take  cognizance  of  and 
action  upon  all  such  matters  as  shall  be  delegated  to  it  by  the 
council  or  such  as  may  require  immediate  interference  or  atten- 
tion between  the  adjournment  of  the  council  and  its  next  meet- 
ing, and  all  such  acts  shall  be  valid  only  until  the  next  ensuing 
meeting  of  the  council ;  but  such  committee  shall  have  no  power 
to  alter,  repeal,  or  suspend  any  by-law  of  the  council  (ib.,  s.  13). 

The  law  regulates  in  detail  the  holding  of  meetings  of  the 
council  and  the  compensation  and  mileage  of  its  members  (ib.,  ss. 
14,  15,  16,  17,  18). 

The  Eegistee. — The  council  is  required  to  cause  to  be  kept 
by  the  registrar  a  register  called  "The  British  Columbia  Medical 
Eegister,"  in  which  shall  be  entered  the  name  of  every  person 
registered  under  this  act  and  any  other  act  of  the  legislature  of 
British  Columbia  relating  to  the  medical  profession,  and  from 
time  to  time  all  persons  who  have  complied  with  this  act  and  the 
rules  and  regulations  of  the  council  respecting  qualifications  of 
practitioners  of  medicine,  surgery,  and  midwifery  in  the  prov- 
ince (ib.,  B.  19). 

The  registrar  is  required  to  keep  his  register  correct,  in 
accordance  with  the  provisions  of  this  act  and  the  rules,  orders, 
and  regulations  of  the  council,  and  from  time  to  time  to  make 
the  necessary  alterations  in  the  addresses  and  qualifications  of 
persons  registered  under  this  act  (ib.,  s.  25). 

Only  those  whose  names  are  inscribed  in  said  register  are 
deemed  qualified  and  licensed  to  practise  medicine,  surgery,  and 
midwifery  in  the  province  (ib.,  s.  20). 
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The  register  is  required  to  be  kept  at  all  times  open  and  sub- 
ject to  inspection  by  any  duly  registered  practitioner  in  British 
Columbia  (ib.,  s.  21). 

FoEMEE  Peactitioners. — Any  person  duly  registered  in  the 
British  Columbia  medical  register  under  the  "Medical  Act"  (E. 
S.,  B.  C,  c.  26)  or  any  acts  relating  to  the  medical  profession 
when  this  act  shall  take  effect  (May  20th,  1898),  shall  be  deemed 
to  be  registered  under  this  act  {ib.,  s.  22)  ;  and  the  registrar  was 
required,  immediately  upon  his  appointment,  without  any  fee 
whatever,  to  enter  in  the  register  the  name  of  every  person  men- 
tioned in  the  third  section  of  this  act  and  not  already  entered 
therein  or  duly  erased  therefrom  (ib.,  s.  23). 

Qualification.' — Every  person  possessing  one  or  more  of  the 
following  qualifications,  on  complying  with  the  requirements  and 
payment  of  the  fees  fixed  by  by-law  of  the  council  for  each  par- 
ticular class,  is  entitled  to  be  registered  on  producing  to  the  reg- 
istrar the  documents  proving  such  qualifications  and  on  payment 
of  the  fees  fixed  by  the  councU,  not  to  exceed  $100 : 

(a)  Every  person  who  was  entitled  to  be  registered  on  the 
comiug  into  force  of  this  act. 

(6)  The  council  is  required  to  admit  upon  the  register  every 
person  mentioned  in  49  and  50  Vict.,  c.  48,  of  the  Acts  of  Par- 
liament of  the  United  Kingdom,  duly  registered  under  the  impe- 
rial Medical  Act,  prior  to  and  inclusive  of  June  30th,  1887,  upon 
complying  with  the  orders,  regulations,  or  by-laws  of  the  coun- 
cil and  giving  due  proof  of  such  registration,  and  that  the  person 
applying  for  registration  has  not  lost  the  benefit  of  same  by  rea- 
son of  misconduct  or  otherwise.  (See  Appendix,  p.  707. ) 

(c)  The  council  is  required  to  admit  upon  the  register  any 
person  who  shall  procure  from  any  college  or  school  of  medicine 
and  surgery  requiring  at  least  four  years'  course  of  study,  a  di- 
ploma of  qualification ;  provided  that  where  the  college  or  school 
of  medicine  did  not  require  a  course  of  study  of  at  least  four 
years,  but  a  postgraduate  course  has  been  taken  which  in  point 
of  time  added  to  the  college  or  school  of  medicine  course  com- 
pletes a  period  of  four  years,  it  shall  be  deemed  sufficient ;  pro- 
vided he  furnish  to  the  council  satisfactory  evidence  of  identity 
and  pass  before  the  members  thereof  or  such  of  them  as  may  be 
appointed  for  the  purpose  a  satisfactory  examination  touch- 
iSeen.  1,  p.  579. 
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ing  his  fitness  and  capability  to  practise  as  a  physician  and  sur- 
geon. 

(d)  Any  homoeopathic  physician  holding  a  diploma  of  quali- 
fication from  any  authorized  school  or  college  requiring  at  least 
a  four  years'  course  of  study  which  has  been  undergone  by  the 
applicant,  may  be  registered  under  this  act  upon  passing  before 
the  council,  or  such  of  them  as  may  be  appointed  for  that  pur- 
pose, a  satisfactory  examination  in  anatomy,  physiology,  pathol- 
ogy, chemistry,  obstetrics,  and  surgery  {ib.,  s.  24). 

Annual  Fee  and  Cbetificate  of  Qualification. — Each 
member  of  the  College  of  Physicians  and  Surgeons  of  British 
Columbia  is  required  to  pay  to  the  registrar  or  any  person  de- 
puted by  him  to  receive  it,  on  the  first  day  of  January,  in  the 
year  for  which  it  is  imposed,  such  annual  fee  as  may  be  deter- 
mined by  by-law  of  the  council,  not  less  than  $2.50  nor  more 
than  $10,  toward  the  general  expenses  of  said  college;  and  to 
obtain  annually  a  certificate  under  seal  of  said  college,  stating 
his  qualification  to  practise,  and  that  the  certificate  is  in  force  for 
one  year  from  its  date.  Such  annual  fee  is  a  debt  due  by  the 
member  to  the  college,  recoverable  with  costs  in  the  name  of  the 
college  in  the  county  court,  small  debts  court,  or  other  court  hav- 
ing jurisdiction  at  the  place  where  the  member  resides  (ib.,  s.  27). 

Duties  of  Council. — The  council  is  required  to  make  orders, 
regulations,  or  by-laws  for  regulating  the  register  and  the  fees  to 
be  paid  for  registration  {ib.,  s.  28). 

Eegisteation  of  Higher  oe  Othee  Qualifications.— 
Every  person  registered  under  this  act  who  obtains  a  higher  de- 
gree or  any  qualification  other  than  that  in  respect  to  which  he 
has  been  registered,  shall  be  entitled  to  have  such  higher  degree 
or  additional  qualification  inserted  in  the  register,  in  substitution 
for  or  in  addition  to  the  qualification  previously  registered,  on 
payment  of  such  fees  as  the  council  may  appoint  {ib.,  s.  29). 

Evidence  of  Eight  to  Eegisteation. — No  qualification 
shall  be  entered  on  the  register,  either  on  the  first  registration  or 
by  way  of  addition  to  a  registered  name,  unless  the  registrar  be 
satisfied  by  proper  evidence  that  the  person  claiming  is  entitled 
to  it ;  any  appeal  from  the  registrar's  decision  may  be  decided 
by  the  council  {ib.,  s.  30);  if  the  registrar  be  dissatisfied  with 
the  evidence  adduced  by  the  person  claiming  to  be  registered,  he 
may,  subject  to  an  appeal  to  the  council,  refuse  such  registration 
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until  the  person  claiming  to  be  registered  has  furnished  proper 
evidence,  duly  attested  by  oath  or  affirmation  before  the  jndge  of 
any  county  court  (ib.,  s.  31). 

Falsification  of  the  Eegistee. — If  the  registrar  make  or 
cause  to  be  made  any  wilful  falsification  in  any  matter  relating 
to  the  register,  he  shall  incur  a  penalty  of  $50  and  shall  be  dis- 
qualified from  again  holding  that  position  (ib.,  s.  32). 

Erasures  from  the  Eegister. — Any  entry  in  the  register 
proved  to  the  satisfaction  of  the  council  to  have  been  fraudu- 
lently or  incorrectly  made  may  be  erased  by  order  of  the  coun- 
cil {ib.,  s.  33). 

Fraudulent  Eegisteation.  — If  a  person  procures  or  causes 
to  be  procured  his  registration  by  means  of  any  false  or  fraudu- 
lent representations  or  declaration,  verbal  or  written,  the  regis- 
trar may,  on  receipt  of  sufficient  evidence  to  that  effect,  report 
the  matter  to  the  council,  and,  on  the  written  order  of  the  presi- 
dent, attested  by  the  seal  of  the  College  of  Physicians  and  Sur- 
geons of  British  Columbia,  erase  the  name  of  such  person  from 
the  register  and  make  known  the  fact  and  the  cause  thereof  in  the 
British  Columbia  Gazette,  and  after  such  notice  has  appeared  such 
person  shall  cease  to  be  a  member  of  said  college  and  to  enjoy 
any  of  the  privileges  enjoyed  or  conferred  by  registration  at 
any  future  time,  without  the  express  sanction  of  the  council  {ib. , 
s.  34). 

Forfeiture  of  Eight. — Any  registered  practitioner  con- 
victed before  or  after  the  passing  of  this  act  or  before  or  after 
registration,  of  any  felony  or  misdemeanor,  thereby  forfeits  his 
right  to  registration  and  by  direction  of  the  council  his  name  is 
required  to  be  erased  from  the  register ;  or  in  case  a  person 
known  to  have  been  convicted  of  felony  or  misdemeanor  presents 
himself  for  registration,  the  registrar  has  power  to  refuse  such 
registration ;  and  if  any  person  registered  shall  after  due  inquiry 
by  the  council '  be  adjudged  to  have  been  guilty  of  infamous  or 
unprofessional  conduct  in  any  respect,  the  council  may  direct 
the  registrar  to  erase  the  name  of  such  person  from  the  register 
{ih.,  s.  35). 

'There  is  nothing  in  the  act  which  be  dealt  with  independent  of  any  le- 

confines  inquiries   to  matters  which  gal  rights  the  complainant  may  have, 

are  capable  of  being  investigated  in  In  re  Medical  Act ;  ex  parte  Inver- 

a  court  of  law.    The  charges  of  in-  anty  10  Br.  Col.,  268  (1903). 
famous  or  unprofessional  conduct  can 


584  SYNOPSIS  OP  LAWS — BOSTON". 

Inquiry  into  Liability  to  Ebasuee  of  If  ame  from  Eeg- 
ISTEE. ' — The  council  may,  °  and  on  application  of  three  registered 
medical  practitioners  shall,  cause  inquiry  into  case  of  person 
alleged  to  be  liable  to  erasure  of  his  name,  under  last  preceding 
section,  and  on  proof  of  conviction  of  infamous  or  unprofessional 
conduct  shall  cause  his  name  to  be  erased  from  the  register,  pro- 
vided such  erasure  shall  not  be  made  on  account  of  his  adoption 
or  refraining  from  adopting  the  practice  of  any  particular  theory 
of  medicine  or  surgery,  nor  on  account  of  conviction  for  a  politi- 
cal offence  out  of  Her  Majesty's  dominions,  nor  for  an  offence 
which  ought  not,  in  the  opinion  of  the  council  or  the  committee 
of  inquiry  (under  section  40),  either  from  the  trivial  nature  of 
the  offence  or  the  circumstances  under  which  it  was  committed, 
to  disqualify  a  person  from  practising  medicine  or  surgery  {ib., 
s.  36). 

The  council  may  order  paid,  out  of  any  funds  at  their  dis- 
posal, such  costs  as  to  them  seem  just,  to  any  person  against 
whom  any  complaint  has  been  made  which  when  finally  deter- 
mined is  found  frivolous  and  vexatious  (ib.,  s.  37). 

Eestoeation  of  Name  oe  Othee  Entry  Eeased. — Where 
the  council  direct  the  erasure  of  a  name  or  other  entry,  it 
shall  not  be  again  entered  on  the  register  except  by  direction 
of  the  council  or  order  of  a  judge  of  the  supreme  court  (ib.,  s. 
38). 

If  the  council  think  fit  they  may  direct  the  registrar  to  restore 
any  name  or  entry  erased,  without  fee  or  on  payment  of  such 
fee,  not  exceeding  the  registration  fee,  as  it  may  from  time  to 
time  fix  (ib.,  s.  39). 

Committee  of  Inquiey. — The  councU  shall,  for  the  purpose 
of  exercising  the  power  of  erasure  or  restoration  of  any  name 
or  entry,  ascertain  the  facts  by  a  committee  of  their  own  body, 
not  exceeding  five  in  number,  of  whom  a  quorum  shall  be  not 

'  The  period  of  limitations  fixed  by  quiry,  its  determination  not  to  make  it 

sec.  61  has  no  bearing  on  sees.  35  and  will  not  be  reversed  by  mandamus. 

36.     In  re  MedicalAct;  Ex  Parte  In-  Where  the  case  is  discretionary  and 

veranty,  10 Br.  Col.,  268 (1903); Queen  they  have  exercised  their  discretion, 

V.   Barnfleld,   3  Can.   Cr.   Cas.,   161  the  court  on  an  application  to  compel 

(1895).  an  inquiry  by  mandamus  will  deny 

^  The  act  draws  a  sharp  distinction  the  application  without   examining- 

between  the  permissive  may  and  the  the  merits  of  the  case.    In  re  Medical 

compulsory  s/jaii  of  sec.  36.     Incases  Act;  fe  Parte  In  veranty,  10  Br.  Col., 

under  sec.  36,  in  which  the  council  268  (1903). 
is  merely  permitted  to  hold  the  in- 
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less  than  three ;  and  a  written  report  may  be  acted  on  for  the 
exercise  of  said  powers  of  the  council  (ib.,  s.  40). 

Counsel. — The  committee  may  employ  such  legal  or  other 
assessor  or  assistant  as  it  may  think  necessary  or  proper,  and  the 
person  whose  conduct  is  the  subject  of  inquiry  has  the  right  to 
be  represented  by  counsel  (ib.,  s.  43). 

Conduct  OF  THE  Inquiry. — At  least  one  week  before  the 
first  meeting  of  the  committee  for  taking  evidence  or  ascertain- 
ing the  facts,  a  notice  must  be  served  on  the  person  who  is  the 
subject  of  the  inquiry,  embodying  a  copy  of  the  charges  or 
statement  of  the  subject-matter  of  the  inquiry,  and  statement  of 
time  and  place  of  meeting.  The  testimony  is  taken  under  oath, 
and  there  is  full  right  of  cross-examination  and  to  call  for  evi- 
dence in  defence  and  reply.  In  the  absence  of  person  notified, 
on  proof  of  personal  service,  the  committee  may  proceed  with 
the  inquiry  and  make  report  of  facts  without  further  notice  to 
him  (ib.,  a.  44). 

Peoteotion  op  the  Council. — No  action  shall  be  brought 
against  the  council  or  committee  for  anything  done  bona  fide 
under  this  act,  notwithstanding  want  of  form  (ib.,  s.  45). 

Appeal. — A  person  whose  name  has  been  ordered  erased 
may  appeal  from  the  decision  of  the  council  to  any  judge  of  the 
supreme  court  within  six  months  from  the  order  for  erasure, 
and  the  judge  may  make  such  order  of  restoration  or  confirma- 
tion or  for  other  inquiries  by  committee  or  council  into  the  facts 
and  as  to  costs  as  to  the  judge  shall  seem  right  (ib.,  s.  45). 

Burden  of  Proof.  — In  any  trial  under  the  act,  the  burden 
of  proof  as  to  registration  is  on  the  person  charged  (ib.,  s.  47). 

Evidence  of  Ebgistration. — In  all  cases  where  proof  of 
registration  is  required,  the  production  of  a  certificate  of  due 
registration,  certified  under  the  hand  of  the  registrar  and  seal  of 
the  said  college,  shall  be  sufficient  evidence  of  registration ;  any 
such  certificate  purporting  to  be  signed  by  any  person  as  regis- 
trar under  this  act  is  prima  facie  evidence  that  he  is  registrar 
without  proof  of  his  signature  or  that  he  is  registrar  (ib.,  s.  48). 

The  registrar  of  the  council,  under  the  direction  of  the  coun- 
cil, is  required  to  cause  to  be  published  from  time  to  time  a  cor- 
rect register  of  the  names  and  residences,  with  the  medical  titles, 
diplomas,  and  qualification  conferred  by  any  college  or  body  and 
the  dates  thereof,  of  all  persons  appearing  on  the  register  at  the 
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date  of  publication  (ib.,  s.  49).  A  copy  of  such  register  for 
the  time  being,  purporting  to  be  so  printed  and  published,  shall 
be  prima  facie  evidence  that  the  persons  therein  specified  are  reg- 
istered according  to  the  provisions  of  this  act  (i6.,  s.  5^),  and, 
except  as  provided  in  section  51,  the  absence  of  the  name  of  any 
Ijerson  from  such  copy  shall  be  prima  facie  evidence  that  such 
person  is  not  registered  according  to  this  act  (ib.,  s.  52). 

In  the  case  of  a  person  whose  name  does  not  appear  in  such 
copy,  a  certified  copy  under  the  hand  of  the  registrar  and  the 
seal  of  the  college  of  the  entry  of  the  name  of  such  person  on  the 
register  shall  be  evidence  that  such  person  is  registered  under 
this  act  (ib.,  s.  51). 

Rights  of  Eegisteeed  Peactitionee. — Every  person  reg- 
istered under  the  act  is  entitled,  according  to  his  qualification  or 
qualifications,  to  practise  medicine,  surgery,  or  midwifery,  or 
any  of  them,  as  the  case  may  be,  in  British  Columbia,  and  to  de- 
mand and  recover  in  any  court  of  law,  with  full  costs  of  the 
suit,  reasonable  charges  for  professional  aid,  advice,  and  visits, 
and  the  cost  of  any  medicine  or  other  medical  appliances  rendered 
or  supplied  by  him  to  his  patients  (ib.,  s.  53). 

Neglect  to  Eegistee. — Those  entitled  to  register  and  neg- 
lecting or  omitting  to  do  so  are  not  entitled  to  any  of  the  rights 
or  privileges  conferred  by  registration,  so  long  as  such  neglect  or 
omission  continues ;  and  are  liable  to  all  penalties  imposed  by 
this  or  any  other  act  in  force  against  such  unqualified  or  unreg- 
istered practitioners  (i6.,  S.  54). 

Unlawful  Peactices. — It  is  not  lawful  for  any  person  not 
registered  to  practise  medicine  or  surgery  for  hire,  gain,  or  hope 
of  reward  (ib.,  s.  55).^  To  so  practise  or  profess  to  practise 
medicine,  surgery,  or  midwifery,  or  advertise  to  give  advice  in 
medicine,  surgery,  or  midwifery,  is  punishable,  on  summary 
conviction  before  any  justice  of  the  peace,  with  a  penalty  not 
exceeding  $100  (ib.,  s.  63). 

*  A  person  is  entitled  to  sell  "  pat-  ing  of  his  medicine  to  them,  asking 
ent "  medicines  as  publicly  as  he  likes,  their  symptoms,  diseases,  or  com- 
80  long  as  they  are  not  shown  to  be  plaints,  and  treating  them  therefor, 
inimical  to  the  public  health.  The  Where  he  does  this  in  order  to  sell  his 
mere  selling  without  an  inducement  remedies,  this  is  for  gain  or_  hope  of 
to  any  one  is  not  practising  medicine ;  reward.  Such  practice  is  within  the 
but  he  is  not  entitled  to  call  upon  meaning  of  sec.  41.  Regina  v.  Barn- 
people  to  submit  to  his  personal  ma-  field,  4  Br.  Col.  R.,  305  (1895). 
nipulation  or  Inspection  and  dispens- 
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Uneegisteeed  Peesons. — No  person  unless  registered  under 
this  act  is  entitled  to  recover  in  any  court  of  law  any  charge  for 
any  medical  or  surgical  advice  or  attendance  or  the  performance 
of  any  operation  or  for  any  medicine  that  he  may  have  prescribed 
or  supplied ;  but  this  shall  not  extend  to  the  sale  of  any  drug 
or  medicine  by  any  duly  licensed  chemist  or  druggist  (ib.,  s. 
56). 

Appointments  as  medical  officer,  physician,  or  surgeon  in 
any  branch  of  the  public  service,  or  in  a  hospital  or  a  charitable 
institution,  are  conferred  only  on  persons  registered  under  this 
act,  or  who  hold  an  interim  certificate  of  qualification,  which 
shall  be  granted  by  the  executive  committee  of  the  College  of 
Physicians  and  Surgeons  of  British  Columbia,  if  requested  by 
the  lieutenant-governor  in  council,  in  respect  of  a  medical  ap- 
pointment to  the  provincial  public  service.  In  such  case,  such 
certificate  shall  hold  good  until  the  next  regular  examination  of 
said  college,  and  shall  carry  with  it  all  the  rights  and  privileges 
of  a  registration  under  this  act  for  the  time  covered  by  the  in- 
terim certificate  (ib.,  s.  57,  as  amended  Act  1899,  c.  4). 

No  certificate  required  from  any  physician  or  surgeon  or 
medical  practitioner  is  valid  unless  the  signer  is  registered  under 
this  act  (Medical  Act,  1898,  s.  58). 

Definition. — "Legally  qualified  medical  practitioner,"  or 
"duly  qualified  medical  practitioner,"  or  any  other  words  or 
expression  importing  legal  recognition  of  any  person  as  a  medi- 
cal practitioner  or  member  of  the  medical  profession  when  used 
in  any  act  or  law,  so  far  as  it  applies  to  this  province,  shall  mean 
a  person  registered  under  this  act  (ib.,  s.  59). 

Exemptions. — Every  person  registered  under  this  act  is  ex- 
empt, if  he  desire,  from  serving  on  all  juries  and  inquests  what- 
soever (ib.,  s.  60). 

Limitation  op  Actions  eoe  Negligence  oe  Malpeactice. 
—No  duly  registered  member  of  the  said  college  shall  be  liable 
for  negligence  or  malpractice  by  reason  of  professional  services 
requested  or  rendered,  unless  the  action  be  begun  within  one  year 
from  the  date,  when  in  the  matter  complained  of,  such  profes- 
sional services  are  terminated  (ib.,  s.  61).' 

Offence — Penalty. — To  wilfully  procure  or  attempt  to 
procure  registration  by  false  or  fraudulent  representation  or  de- 
1  See  n.  1,  p.  584. 
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claration,  verbal  or  written,  is  punishable  by  a  penalty  not  ex- 
ceeding $100.  To  knowingly  aid  or  assist  therein  is  punishable 
with  a  penalty  of  from  $20  to  $50  for  each  offence  (ib.,  s.  62). 

For  a  person  wilfully  or  falsely  to  pretend  to  be  a  physician, 
doctor  of  medicine,  surgeon,  or  general  practitioner,  or  assume 
any  title,  addition,  or  description  other  than  he  actually  pos- 
sesses and  is  legally  entitled  to,  is  punishable  by  a  penalty  of  from 
$10  to  $50  (ib.,  s.  64). 

A  person  not  registered  pursuant  to  this  act  who  takes  or 
uses  any  name,  title,  addition,  or  description  implying  or  calcu- 
lated to  lead  people  to  infer  that  he  is  registered  under  this  act 
or  recogni^d  by  law  as  a  physician,  surgeon,  accoucheur,  or 
licentiate  in  medicine,  surgery,  or  midwifery,  is  punishable  with 
a  penalty  of  from  $25  to  $100  (ih.,  s.  65). 

Peosectjtions. — Prosecutions  may  be  brought  before  any 
justice  of  the  peace  having  jurisdiction  where  any  offence  has 
been  committed. 

Costs  may  be  awarded  in  addition  to  the  penalty  against  an 
offender,  and  on  default  of  payment  he  may  be  committed  to  the 
common  jail  for  not  exceeding  one  month  unless  the  costs  are 
sooner  paid  (ib.,  s.  67). 

All  prosecutions  are  in  accordance  with  the  "  Summary  Con- 
victions Act"  and  any  act  or  acts  amending  the  same  (ib.,  &. 
68). 

Any  person  may  be  prosecutor  or  complainant,  and  the  coun- 
cil may  allot  such  portion  of  the  penalties  recovered  as  may  be 
expedient,  toward  the  payment  of  such  prosecution  (ib.,  s.  69). 

Limitations.  — Prosecutions  under  the  act  must  be  commenced, 
within  six  months  from  the  date  of  the  offence  (ib.,  s.  70). 

Stay. — The  council,  by  an  order  signed  by  the  president, 
with  the  seal  of  the  council,  may  stay  proceedings  in  prosecutions 
where  deemed  expedient  (ih.,  s.  72). 

Fees. — To  the  registrar,  for  registration  under  this  act,  such 
sum  as  may  from  time  to  time  be  fixed  by  by-law  of  the  council, 
but  not  exceeding  $100  (ib.,  s.  24). 

To  the  registrar  or  his  deputy,  on  January  1st,  annually, 
not  more  than  $10  and  not  less  than  $2.50,  as  may  from  time  to 
time  be  fixed  by  by-law  of  the  council  (ib.,  s.  27). 
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Medical  Act.— The  act  is  cited  as  The  Canada  Medical  Act, 
1902  (Act  1902,  2  Bdw.  VII.,  c.  20,  s.  1). 

Definitions. — Unless  the  context  otherwise  requires,  medi- 
cine includes  surgery  and  obstetrics,  and  excludes  veterinary  sur- 
gery;  medical  includes  surgical  and  obstetrical ;  provincial  medical 
council  includes  provincial  medical  board,  and  College  of  Phy- 
sicians and  Surgeons ;  medical  school  includes  any  institution 
wherein  medicine  is  taught ;  students  means  only  persons  admitted 
to  the  study  of  medicine  in  virtue  of  provincial  laws  (ib.,  s.  2). 

Medical  Council. — The  persons  who  shall  be,  under  the 
provisions  of  this  act,  members  of  the  medical  council  of  Can- 
ada, constitute  a  corporation  under  the  name.  The  Medical  Coun- 
cil of  Canada,  hereinafter  called  the  council  (ib.,  s.  3). 

The  purposes  of  the  council  shall  be :  (a)  to  promote  and  effect 
the  establishment  of  a  qualification  in  medicine,  such  that  the 
holders  shall  be  acceptable  and  empowered  to  practise  in  all  the 
provinces  of  Canada ;  (6)  the  establishment  of  a  register  for  Can- 
ada of  medical  practitioners,  and  the  publication  and  revision 
from  time  to  time  of  such  register;  (c)  the  determination  and 
fixing  of  the  qualifications  and  conditions  necessary  for  registra- 
tion, including  the  courses  of  study  to  be  pursued  by  students, 
the  examinations  to  be  undergone,  and  generally  the  requisites 
for  registration;  (d)  the  establishment  and  maintenance  of  a 
board  of  examiners  for  examination  and  for  the  granting  of  cer- 
tificates of  qualification ;  (e)  the  establishment  of  such  a  status 
of  the  medical  profession  in  Canada  as  shall  insure  recognition 
thereof  in  the  United  Kingdom,  and  enable  Canadian  practition- 
ers to  acquire  the  right  to  registration  under  the  medical  acts  of 
the  imperial  parliament ;  (/)  the  enactment  with  the  consent  and 
at  the  instance  of  the  medical  councils  of  the  various  provinces 
■  of  Canada,  of  such  provincial  legislation  as  is  necessary  to  sup- 
plement the  provisions  of  this  act  and  to  effect  the  foregoing 
purposes  (ib.,  s.  4)." 

•The    individual     provinces    also  *  The  following  provinces  have  so 

have  medical  laws;  this  act  contem-  legislated:  Manitoba,  see  p.  598; 
plates  that  the  provincial  laws  shall  Northwest  Territories,  see  p.  620; 
continue,  but  that  they  will  (see  sec.  Nova  Scotia,  see  p.  635 ;  Prince  Ed- 
3)  legislate  to  accept  registration  un-  ward  Island,  see  p.  654;  see  Yukon, 
der  this  act  as  equivalent  to  provin-  p.  673. 
cial  registration. 
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The  council  is  composed  of  (a)  one  member  from  each  prov- 
ince appointed  by  the  governor  in  council ;  (6)  members  repre- 
senting each  province,  in  the  proportion  to.  the  number  of  practi- 
tioners registered  under  the  law  of  the  province  of  one  for  the  first 
one  hundred  or  fraction,  one  for  the  second  one  hundred  or  frac- 
tion thereof  over  one-half,  and  one  for  each  succeeding  six  hundred 
or  fraction  thereof  over  one-half,  such  members  elected,  one  by 
the  provincial  medical  council,  the  others  by  the  duly  registered 
medical  practitioners  having  received  a  license  or  certificate  of 
registration  within  the  province  under  regulations  to  be  made  in 
that  behalf  by  the  provincial  medical  council ;  no  person  shall 
be  so  elected  who  is  in  any  wise  connected  with  the  teaching  staff 
or  governing  board  of  any  university  or  incorporated  medical 
school  which  under  the  provisions  of  this  act  is  entitled  to  elect 
a  member  of  the  council,  nor  any  person  belonging  to  a  particu- 
lar and  distinct  school  of  practice  of  medicine  mentioned  and  in- 
tended in  (d)  of  this  section ;  (c)  one  member  from  each  univer- 
sity or  from  any  incorporated  medical  college  or  school  in  Canada 
having  an  arrangement  with  a  university  for  conferring  degrees 
on  its  graduates,  engaged  in  the  active  teaching  of  medicine,  who 
shall  be  elected  by  the  university  or  by  such  college  or  school 
under  such  regulations  as  may  appertain;  {d)  three  members, 
who  shall  be  elected  by  such  practitioners  in  Canada  as  by  the 
law  of  the  province  wherein  they  practise  are  now  (1902)  recog- 
nized as  forming  a  particular  and  distinct  school  of  practice  of 
medicine,  and  as  such  are  by  the  said  law  entitled  to  practise  in 
the  province.  'No  one  shall  be  a  member  of  the  council  unless 
he  resides  in  the  province  for  which  he  is  appointed  or  elected, 
is  a  duly  registered  member  of  the  medical  profession  according 
to  the  law  of  the  province  which  he  represents,  and  (except  the 
original  members  of  the  council)  is  duly  registered  as  a  medical 
practitioner  in  the  register  established  under  this  act.  No  prov- 
ince shall  be  represented  upon  the  council  by  appointed  or 
elected  members  until  the  legislature  of  the  province  has  enacted 
in  effect  that  registration  by  the  council  shall  be  accepted  as 
equivalent  to  registration  for  the  like  purpose  under  the  laws  of 
the  province ;  ^  when  all  the  provinces  shall  have  so  legislated  it 
shall  be  lawful  to  appoint  and  elect  in  the  manner  aforesaid  the 
members  of  the  council.     If  any  legislature  repeals  its  legislatiom 

1  See  n.  2,  p.  589. 
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contemplated  by  this  section,  no  more  persons  shall  be  given  the 
right  to  practise  medicine  within  the  jurisdiction  of  such  legislat- 
ure by  reason  of  their  qualification  or  registration  under  this  act 
(ib.,  s.  6). 

Eegisteae. — The  council  is  empowered  to  appoint  a  registrar 
(ib.,  s.  8).       , 

PoWEES  OP  Council. — Among  the  powers  of  the  council 
are  to  make  regulations  not  contrary  to  law  or  the  provisions  of 
this  act,  for  or  with  reference  to  the  following :  Sec.  4,  a,  b,  c,  d, 
and  e,  and  all  fees  under  the  act,  and  the  establishment,  main- 
tenance, and  effective  conduct  of  examinations  for  ascertaining 
whether  the  candidate  possesses  the  qualifications  required,  the 
number,  nature,  time,  and  mode  of  such  examinations,  the  ap- 
pointment of  examiners,  the  terms  upon  which  matriculation  and 
other  certificates  from  universities,  schools,  and  other  medical  in- 
stitutions shall  be  received  as  evidence  of  qualification,  the  dis- 
pensation of  candidates  from  undergoing  examinations  either 
wholly  or  partially,  and  generally  all  matters  incident  to  such 
examinations  or  necessary  or  expedient  to  effect  the  objects, 
thereof,  provided  the  requirements  of  any  curriculum  established 
by  the  council  shall  not  at  any  time  be  lower  than  the  require- 
ments of  the  most  comprehensive  curriculum  then  established 
for  the  like  purpose  in  any  province,  the  standard  of  examina- 
tion shall  not  at  any  time  be  lower  than  the  highest  standard  for 
the  like  purpose  then  established  for  ascertaining  the  qualifica- 
tion for  registration  in  any  province,  the  possession  of  a  Cana- 
dian university  degree  alone,  or  of  a  certificate  of  provincial  reg- 
istration founded  on  such  possession  obtained  subsequent  to  the 
time  when  this  act  shall  become  operative  under  sec.  6,  shall  not 
entitle  the  possessor  to  be  registered  under  this  act,  no  retroac- 
tive effect  shall  be  given  to  this  act,  especially  as  regards  per- 
sons duly  inscribed  as  students  under  the  laws  of  any  of  the  prov- 
inces of  Canada  at  the  time  it  shall  become  operative  as  aforesaid ; 
the  recognition  of  licenses  granted  by  any  British,  Canadian,  colo- 
nial, or  foreign  licensing  body  or  authority ;  the  arranging  and 
bringing  into  effect  of  any  schemes  of  reciprocity  as  to  registra- 
tion with  any  British,  colonial,  or  foreign  medical  licensing  body 
or  authority ;  the  terms  and  conditions  upon  which  and  the  cir- 
cumstances under  which  medical  practitioners  shall  be  entitled 
to  registration  under  this  act  in  cases  where  such  medical  practi- 
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tioners  are  duly  registered  or  licensed  under  the  medical  acts  of 
the  United  Kingdom,  or  under  the  laws  of  any  British  possession 
other  than  Canada,  or  under  the  laws  of  any  foreign  country, 
which  British  possession  or  foreign  country  extends  reciprocal 
advantages  to  Canada ;  the  enrolment  and  registration  of  all  per- 
sons entitled  under  this  act  to  appear  on  the  register  for  Canada 
of  medical  practitioners,  and  generally  all  matters  which  it  is 
necessary  or  expedient  to  provide  for  or  regulate  in  pursuance  of 
the  purposes  of  this  act  and  in  furtherance  of  its  general  inten- 
tion {ih.,  s.  10,  subs.  1). 

Ko  regulation  made  under  the  authority  of  this  section  shall 
have  effect  until  approved  by  the  governor  in  council,  and  such 
approval  shall  be  conclusive  evidence  that  the  regulation  was  no 
retroactive  effect  {ib.,  s.  10,  subs.  2). 

Evidence. — A  copy  of  any  such  regulation  certified  by 
the  registrar  or  secretary  under  his  hand  and  the  seal  of  the 
council  may  be  received  in  evidence  in  any  court  of  justice  with- 
out proof  other  than  the  production  of  a  copy  purporting  to  be  so 
certified  {ih.,  s.  11). 

Paeticular  Schools  oe  Medicine. — The  council  shall 
enact  such  regulations  as  shall  secure  to  practitioners,  who 
under  the  laws  of  any  province  are  now  (May  15th,  1902)  recog- 
nized as  forming  a  particular  school  in  the  practice  of  medicine, 
and  to  all  applicants  for  registration  who  desire  to  be  practitioii- 
ers  of  such  school,  rights  and  privileges  not  less  than  those  now 
(May  15th,  1902)  possessed  by  them  under  the  laws  of  any  prov- 
ince, and  under  the  laws  of  any  provincial  medical  council 
(i6,  s.  12.) 

Board  of  Examiners. — At  each  annual  meeting  the  coun- 
cil shall  appoint  a  board  of  examiners  to  be  known  as  "The 
Medical  Council  of  Canada  Examining  Board,"  who  shall  hold 
the  examinations  prescribed  by  the  council  subject  to  the  provis- 
ons  of  sec.  12  {ih.,  s.  13). 

Examinations. — The  subjects  of  examination  shall  be 
decided  by  the  council,  and  candidates  may  elect  to  be  ex- 
amined in  the  English  or  French  language.  The  examina- 
tions shall  be  held  only  at  those  centres  at  which  there  is  a 
university  or  college  actively  engaged  in  the  teaching  of  medi- 
cine and  having  hospital  facilities  of  not  less  than  one  hundred 
beds  {ih.,  s.  14). 
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Canadian  Mbdical  Register.— The  council  shall  cause 
to  be  kept  by  the  registrar  under  the  direction  of  the  council  a 
register,  known  as  "The  Canadian  Medical  Eegister,"  in  which 
shall  be  entered  in  such  manner  and  with  such  particulars  as  the 
council  directs,  the  names  of  all  persons  who  have  complied  with 
the  requirements  of  this  act  and  with  the  regulations  made 
by  the  council  respecting  registration  under  this  act,  and  who 
apply  to  the  registrar  to  have  their  names  so  entered  (ib.,  s.  15). 

Qualification. — Every  one  who  passes  the  examinations 
prescribed  by  the  council  and  otherwise  complies  with  all  the 
conditions  and  regulations  requisite  for  registration  as  prescribed 
by  this  act  and  by  the  council  shall,  upon  payment  of  the  fees 
prescribed  in  that  behalf,  be  entitled  to  register  as  a  medical 
practitioner  (ib.,  s.  16,  subs.  1). 

Any  person  who  has  received  a  license  or  certificate  of  regis- 
tration previous  to  the  date  when  this  act  shall  have  become 
operative  as  aforesaid  [see  s.  6,  subs.  3,  and  s.  10,  subs,  (iii.)], 
and  who  has  been  engaged  in  the  active  practice  of  medicine  in 
any  one  or  more  provinces  of  Canada,  shall,  after  six  years  from 
the  date  of  such  certificate,  be  entitled  to  be  registered  under  this 
act  as  a  medical  practitioner,  without  examination,  upon  pay- 
ment of  the  fees  and  upon  compliance  with  the  other  conditions 
and  regulations  for  such  cases  prescribed  by  the  council  (ib. ,  s. 
16,  subs.  2). 

Any  person  coming  within  any  of  the  classes  of  registered  or 
licensed  practitioners  to  which  paragraph  (i)  of  section  10  of  this 
act  applies  shaU  be  entitled  to  be  registered  upon  complying  with 
the  orders  and  regulations  established  by  the  council  in  that  be- 
half (i6.,  s.  16,  subs.  3). 

CoEUECTiONS  OP  Eegistee. — Any  entry  in  the  register  may 
be  cancelled  or  corrected  upon  the  ground  of  fraud,  accident,  or 
mistake  {ib.,  s.  17). 

Appeals.  ^ — In  any  case  of  an  application  for  registration  or 
for  correcting  or  amending  any  entry  upon  the  register,  the  ap- 
plicant, if  aggrieved  by  the  decision  of  the  registrar,  may  appeal 
to  the  council.  All  applications  to  cancel  or  strike  off  entries 
from  the  register  made  adversely  to  the  person  whose  registra- 
tion it  is  desired  to  affect  shall  be  referred  by  the  registrar  to  the 
council,  which  shall  after  three  months'  notice  sent  by  post,  pre- 
paid and  registered,  to  the  last  known  address  of  such  person, 
38 
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who  shall  have  the  right  to  appear  by  counsel,  hear  and  deter- 
mine all  such  applications  (ib.,  s.  18). 

Eeasuee  feom  Eegistee.— If  it  is  made  to  appear  to 
the  council  after  inquiry  that  any  person  registered  under  this 
act  has  been  convicted  either  in  any  part  of  his  Majesty's  posses- 
sions or  elsewhere  of  an  offence  which  if  committed  in  Canada 
would  be  indictable  under  The  Criminal  Code,  1892,  and  its  amend- 
ments, or  that  he  has  been  guilty  of  infamous  or  disgraceful  con- 
duct in  a  professional  respect,  then  whether  such  offence  has  been 
committed,  or  such  conviction  has  taken  place,  or  such  infamous 
and  disgraceful  conduct  has  occurred  either  before  ^  or  after  the 
passing  of  this  act,  or  either  before  or  after  the  registration  of 
such  person,  the  council  shall,  after  three  months'  notice  sent  by 
post,  prepaid  and  registered,  to  the  last  known  address  of  such 
person,  who  shall  have  the  right  to  appear  by  coimsel,  direct  the 
registrar  to  erase  the  name  of  such  person  from  the  register,  pro- 
vided, if  a  person  registered  under  this  act  has  likewise  been  reg- 
istered under  the  laws  of  any  province,  and  such  provincial  reg- 
istration has  been  cancelled  for  any  of  the  causes  aforesaid  by 
the  authority  of  the  medical  council  for  that  province,  the 
council  shall  then  without  further  inquiry  direct  the  registra- 
tion of  such  person  under  this  act  to  be  cancelled  (jh.,  s.  19, 
subs.  1). 

The  name  of  any  person  shall  not  be  erased  -inder  this 
section  because  of  his  adopting  or  refraining  to  adopt  the 
practice  of  any  particular  theory  of  medicine  or  surgery,  or  be- 
cause of  his  conviction  out  of  his  Majesty's  possessions  of  a 
political  offence  against  the  laws  of  any  foreign  country,  or 
because  of  his  conviction  for  any  offence  which,  though  coming 
within  the  provisions  of  this  section,  is  in  the  opinion  of  the 
council,  either  from  the  trivial  nature  of  the  offence  or  from' 
the  circumstances  in  which  it  was  committed,  insuf&cient  to  dis- 
qualify a  person  from  being  registered  under  this  act  (Jb.,  s. 
19,  subs.  2). 

Commission  of  Arbitration. — Whenever  it  is  made  to 
appear  to  the  governor  in  council  that  any  of  the  provisions 
of  this  act  are  not  complied  with,  the  governor  in  council  may 
empower  the  commission  of  arbitration  to  inquire  in  a  summary 
way  into  and  report  to  him  whether  such  is  the  case ;  and  if  so, 
'  See  Hawker  v.  State,  p.  390,  n,  1. 
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to  prescribe  what  remedies  are  necessary,  if  any  (ib.,  s.  20, 
subs.  1). 

The  governor  in  council  may  require  the  medical  council  of 
Canada  to  adopt  the  said  remedies  within  such  time  as  he,  having 
regard  to  the  report  of  the  commission,  thinks  fit  to  appoint.  In 
default  of  the  council  so  doing,  he  may  by  order  in  council  amend 
the  regulations  or  make  such  provision  or  order  as  he  deems 
necessary  to  give  effect  to  the  decision  of  the  commission  (ib.,  s. 
20,  subs.  2). 

The  commission  of  arbitration  is  composed  of  three  members, 
one  appointed  by  the  governor  in  council,  one  by  the  medical 
council  of  Canada,  and  one  by  the  complainant  (ib.,  s.  20, 
subs.  3). 

The  commission  may  compel  the  attendance  of  witnesses  and 
examine  them  under  oath,  and  require  the  production  of  books 
and  papers,  and  shall  have  such  other  necessary  powers  as  are 
conferred  upon  it  by  the  governor  in  council  for  the  purposes  of 
inquiry  {ib.,  s.  20,  subs.  4). 

CoNSTEUCTiON. — This  act  Shall  not  be  interpreted  as  authoriz- 
ing the  operation  of  medical  schools  ,  or  otherwise  giving  med- 
ical tuition  (ib.,  s.  21). 

Fees.— All  fees  to  be  required,  paid  or  taken  under  this  act, 
are  subject  to  regulation  of  the  council  (ib.,  s.  10,  g"). 

tinder  sec.  16,  subs.  1  and  2,  the  applicant  for  registration 
must  pay  the  fees  prescribed  in  that  behalf  (ib.,  s.  16,  subs,  1 
and  2). 

Manitoba. 

Medical  Act.— The  following  law  is  cited  as  The  Medical 
Act  (Eev.  Stat,  of  Man.,  1902,  c.  Ill,  s.  1). 

College  of  Physicians  and  Surgeons. — The  medical  pro- 
fession is  incorporated  as  "The  College  of  Physicians  and  Sur- 
geons of  Manitoba "  (ib.,  s.  2). 

All  persons  lawfully  regist«red  under  previous  acts  or  the 
present  act  are  members  of  the  said  college  (ib.,  ss.  3,  4). 

Council. — There  is  constituted  by  law  a  council  of  the  said 
college  composed  of  representatives  selected  as  provided  in  the 
act  (ib.,  ss.  5,  6).  The  members  of  the  council  are  chosen  as 
follows: 

(a)  Three  members  chosen  by  and  from  the  Manitoba  Medical 
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College  (6),  two  members  chosen  similarly  from  the  members  of 
the  corporation  of  any  medical  college  in  the  Province  of  Mani- 
toba that  may  become  af&liated  with  the  University  of  Manitoba; 
(c)  three  members  by  the  resident  practitioners  in  each  electoral 
district  in  Winnipeg  for  the  House  of  Commons  of  Canada,  and 
one  member  by  the  resident  practitioners  in  each  such  electoral 
district  in  Manitoba  outside  of  Winnipeg  (ib.,  sec.  6,  as  amd. 
1904,  3  and  4  Edw.  VII.,  c.  33,  s.  1)  [d  and  e  repealed  1904, 
c.  33,  s.  1]  ;  (/)  one  or  more  members  chosen  in  a  similar  man- 
ner by  the  licensed  practitioners  of  homoeopathy  in  the  pro- 
vince (i6.,  s.  6),  viz.,  the  homoeopathic  practitioners  licensed 
and  registered  under  this  act  are  entitled  to  elect  representa- 
tives as  follows:  Until  they  number  more  than  fifteen,  one 
representative,  an  additional  representative  after  they  number 
fifteen,  another  additional  representative  after  they  exceed 
thirty,  and  so  on,  one  additional  representative  for  every  ad- 
ditional fifteen  registered  homoeopathic  practitioners  in  the 
province  (ib.,  s.  7).     - 

No  person  is  eligible  as  a  member  of  the  council  except  he  be 
a  practitioner  licensed  under  tlii&  act ;  no  teacher  or  lecturer  in 
the  above-mentioned  college  or  colleges  shall  hold  a  seat  in  the 
■council  except  he  be  elected  by  the  medical  college  as  its  repre- 
sentative ;  no  person  shall  be  elected  under  subsection  c  of  sec- 
tion 6  except  he  be  a  resident  within  the  territory  which  he  may 
represent  (ib.,  s.  8). 

The  law  regulates  in  detail  beyond  the  scope  of  this  abstract 
the  method  of  conducting  the  elections,  and  creating  and  filling 
vacancies  and  settling  disputed  elections  (it.,  ss.  9-14,  16,  72, 
73).  No  homoeopathic  member  of  the  college  is  allowed  to  vote 
for  any  other  than  homoeopathic  candidates  or  representatives 
(ib.,  s.  14). 

No  member  of  the  college  who  is  in  arrears  for  his  annual 
fees  or  any  part  thereof  is  entitled  to  vote  at  the  election  for 
members  of  the  council  or  be  eligible  for  election  as  a  member 
thereof  (ib.,  s.  15). 

The  law  also  contains  detailed  provisions  for  the  conduct  of 
the  council,  beyond  the  scope  of  this  abstract  (ib.,  ss.  18,  24). 

Eegister.^ — The  council  is  required  to  appoint  a  registrar 
and  to  cause  a  register,  known  as  the  Manitoba  Medical  Eegister, 
to  be  kept  in  which  shall  be  entered  the  name  of  every  person 
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registered  under  this  act  or  under  the  Consolidated  Statutes  of 
Manitoba,  chapter  9,  and  the  acts  amending  the  same  or  any 
other  act  of  the  legislature  of  Manitoba  relating  to  the  medical 
profession,  and  of  all  persons  who  comply  with  this  act,  and 
with  the  rules  and  regulations  made  or  to  be  made  by  the  council 
respecting  the  qualifications  of  practitioners  of  medicine,  surgery, 
and  midwifery.  Only  those  whose  names  are  inscribed  in  the 
book  are  deemed  qualified  and  licensed  to  practise  medicine, 
surgery,  or  midwifery  (ib.,  ss.  17,  25,  26).  The  register  shall 
at  all  times  be  open  and  subject  to  inspection  by  any  duly  regis- 
tered practitioner  in  Manitoba. 

Qualification. — All  persons  duly  registered  under  existing 
laws  when  the  revised  statutes  of  1902  took  effect  are  deemed 
registered  under  the  present  law  (i6.,  s.  28). 

The  registrar  is  required  immediately  upon  his  appointment 
to  register  the  name  of  every  person  registered  under  previous 
acts  not  already  entered  or  duly  erased  (ib.,  s.  29). 

Every  person  who  possesses  one  or  more  of  the  following; 
qualifications  shall,  upon  the  payment  of  the  fee,  to  be  fixed  for 
each  particular  class  by  by-law  of  the  council,  be  entitled  to  be- 
registered  on  the  production  to  the  registrar  of  the  document 
proving  such  qualification : 

(fl)  Persons  entitled  to  be  registered  at  the  time  of  the  coming 
into  force  of  the  revised  statutes  of  1902. 

(b)  Any  member  of  any  incorporated  college  of  physicians  and . 
surgeons  of  any  province  of  the  Dominion  of  Canada,  or  any 
member  of  any  other  incorporated  body  of  medical  men  in  Can- 
ada, exercising  powers  similar  to  those  conferred  by  this  act  on 
the  College  of  Physicians  and  Surgeons  of  Manitoba,  where,  by 
the  laws  of  the  province  under  which  the  said  incorporated  body 
exists,  similar  rights  to  register  and  to  practise  medicine  are 
granted  to  the  persons  incorporated  under  this  act.  Provided 
the  course  of  studies  of  such  college  or  other  incorporated  body 
at  the  time  such  member  was  admitted  thereto  was  at  least 
equivalent  to  the  requirements  for  a  similar  course  by  the  Uni- 
versity of  Manitoba  at  the  time  such  members  shall  seek  to  be 
registered  (ib.,  s.  30,  subs.  6,  as  amd.  1904,  3  and  4  Edw.  VII.,, 
c.  33,  s.  1). 

(c)  Every  person  mentioned  in  chapter  48  of  Act  49  and  50) 
Vict,  of  the  Parliament  of  the  United  Kingdom. 
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(d)  Every  graduate  in  medicine  upon  examination  of  the 
University  of  Manitoba. 

(e)  Every  person  who  produces  to  the  registrar  the  certificate 
under  the  corporate  seal  of  the  University  of  Manitoba  herein- 
after provided  for  (ib.,  s.  130). 

The  registrar  is  required  to  keep  his  register  correct,  and  to 
make  from  time  to  time  the  necessary  alterations  in  the  addresses 
or  qualifications  of  the  persons  registered  (ib.,  s.  31). 

Every  person  registered  who  obtains  a  higher  degree  or  other 
qualification  is  entitled  to  have  it  inserted  in  the  register  in  sub- 
stitution of  or  in  addition  to  the  qualification  previously  regis- 
tered, on  the  payment  of  such  fees  as  the  council  may  appoint 
(ib.,  s.  35). 

No  qualification  is  to  be  entered  on  the  register  unless  the 
registrar  be  satisfied  by  proper  evidence  that  the  person  claim- 
ing it  is  entitled  thereto.  Appeal  lies  from  the  registrar's  de- 
cision to  the  council  (ib.,  s.  36). 

The  registrar,  if  dissatisfied  with  the  evidence  adduced,  may, 
subject  to  appeal  to  the  council,  refuse  registration  until  proper 
evidence  is  furnished,  duly  attested  by  oath  or  aflrmation  before 
a  judge  of  any  county  court  (ib.,  s.  37). 

When  there  shall  have  been  established,  under  legislation  of 
the  parliament  of  Canada,  a  medical  register  for  Canada,  under 
control  of  a  medical  council  for  Canada,  in  which  may  be  regis- 
tered, subject  to  such  legislation  and  the  lawful  requirements  of 
such  medical  councU,  the  names  of  medical  and  surgical  practi- 
tioners who  have  satisfied  the  requirements  for  that  purpose  by 
way  of  examination  or  otherwise  of  such  medical  council ;  then,  ^ 
notwithstanding  anything  contained  in  this  act,  any  person  duly 
registered  in  the  said  register  for  Canada  as  a  medical  and  sur- 
gical practitioner  shall,  without  any  further  or  other  evidence 
of  qualification,  be  entitled  to  be  registered  in  the  medical  regis- 
ter of  this  province  as  a  duly  qualified  medical  and  surgical  prac- 
titioner, upon  production  of  a  certificate,  under  the  hand  of  the 
registrar  of  the  said  medical  council  for  Canada,  certifying  that 
such  person  is  so  duly  registered  in  said  medical  register  for 
Canada,  and  satisfactory  proof  of  the  identity  of  such  person, 
and  upon  payment  of  such  fee  as  may  be  prescribed  by  the  med- 
ical council  of  this  province  in  that  behalf  (ib.,  s.  85,  added  1903 
by  3  Edw.  VII.,  c.  23,  s.  1). 
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Fraudulent  Eegisteation.— Any  entry  proved  to  the  sat- 
isfaction of  the  council  to  have  been  fraudulently  or  incorrectly 
made  may  be  erased  from  the  register  by  order  in  writing  of  the 
council  (ib.,  s.  39). 

If  a  person  procures  or  causes  to  be  procured  his  registra- 
tion by  false  or  fraudulent  representations  or  declarations,  verb- 
ally or  in  writing,  the  registrar  may,  on  the  receipt  of  sufficient 
evidence  of  the  falsity  or  fraudulent  character,  represent  the 
matter  to  the  council,  and  may  on  the  written  order  of  the  pres- 
ident, attested  by  the  seal  of  the  college,  erase  his  name  from 
the  register,  and  caiise  notice  of  the  fact  and  cause  to  be  pub- 
lished in  the  Manitoba  Gazette,  and  after  such  notice  has  ap- 
peared such  person  shall  cease  to  be  a  member  of  the  College 
of  Physicians  and  Surgeons,  and  to  enjoy  any  privilege  enjoyed 
or  conferred  by  registration  at  any  further  time  without  the  ex- 
press sanction  of  the  council  (ib.,  s.  40). 

FOEFEiTUEB  OF  EIGHTS. — Any  registered  medical  practi- 
tioner convicted  of  felony  or  misdemeanor  before  or  after  the 
passage  of  the  act  or  his  registration  forfeits  his  right  to  regis- 
tration, and  by  direction  of  the  council  his  name  shall  be  erased. 
If  a  person  known  to  have  been  convicted  of  felony  or  misde- 
meanor presents  himself  for  registration,  the  registrar  may  refuse 
registration.  If  any  person  registered  be  judged,  after  due  in- 
quiry by  the  council,  to  have  been  guilty  of  infamous  or  unpro- 
fessional conduct  in  any  respect,  the  council  may  direct  the  reg- 
istrar to  erase  his  name  (i6.,  s.  41). 

The  council  may,  and  upon  the  application  of  any  three  reg- 
istered medical  practitioners  shall,  cause  inquiry  to  be  made 
into  the  case  of  a  person  liable  to  have  his  name  erased  from  the 
register,  under  sec.  41  and  on  proof  of  such  conviction  or  such 
infamous  or  unprofessional  conduct  shall  cause  his  name  to  be 
erased ;  but  no  erasure  shall  be  made  under  sees.  41  or  42  on  ac- 
count of  his  adopting  or  refraining  from  adopting  the  practice 
of  any  particular  theory  of  medicine  or  surgery,  nor  on  account 
of  conviction  for  a  political  offence  out  of  His  Majesty's  do- 
minions, nor  on  account  of  a  conviction  which  ought  not  in  the 
opinion  of  the  council  or  committee  either  from  the  trivial  nature 
of  the  offence  or  from  the  circumstances  under  which  it  was  com- 
mitted to  disqualify  liitn  from  the  practice  of  medicine  or  sur- 
gery (*.,  s.  42). 
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The  council  may  ordet  to  be  paid,  out  of  funds  at  their  dis- 
posal, such  costs  as  to  them  may  seem  just,  to  any  person  against 
whom  any  complaint  has  been  made  which,  when  fully  deter- 
mined, is  found  to  have  been  frivolous  and  vexatious  (ib.,  s. 
43). 

An  entry  erased  by  order  of  the  council  shall  not  be  again 
entered  except  by  order  of  the  council  or  a  judge  or  court  of 
competent  jurisdiction  (i6.,  s.  44). 

If  the  council  think  fit,  they  may  direct  the  registrar  to  re- 
store any  entry  erased,  without  a  fee,  or  on  payment  of  a  fee  not 
exceeding  the  registration  fee,  as  the  council  may  fix  (ib.,  s.  45). 

The  council  is  authorized  to  ascertain  the  facts  of  any  case  for 
the  exercise  of  its  powers  of  erasing  and  xestoring  by  committee 
of  their  own  body  not  exceeding  five  in  number,  of  whom  not 
less  than  three  shall  constitute  a  quorum  (i6.,  s.  46). 

A  written  report  of  the  committee  may  be  acted  on  as  to  the 
facts  therein  stated  for  the  purpose  of  the  exercise  of  the  said 
powers  by  the  council  (ib. ). 

The  act  provides  in  detail  for  the  constitution  of  and  pro- 
ceedings before  such  committee  (ib.,  ss.  46  to  51).  For  pro- 
ceedings outside  of  "Winnipeg  the  council  may  constitute  a 
special  committee  (i6.,  s.  48). 

No  action  shall  be  brought  against  the  council  or  committee 
for  anything  done  bona  fide  under  the  act.  Appeal  from  the  de- 
cision to  erase  lies  to  any  judge  of  the  court  of  King's  Bench 
for  Manitoba  within  six  months  from  the  date  of  the  order,  a:.d 
such  judge  may  make  such  order  as  to  restoration  or  confirma- 
tion of  erasure  or  for  further  inquiry,  and  as  to  costs,  as  to  him 
may  seem  right  (i6.,  s.  52). 

The  procedure  on  the  appeal  is  regulated  by  the  act  (ib.,  & 
53). 

Evidence.' — In  a  trial  under  this  act  the  burden  of  proof  as 
to  registration  is  on  the  person  charged  (ib.,  s.  54). 

The  production  of  a  certificate  that  the  person  named  is  duly 
registered,  certified  under  the  hand  of  the  registrar,  for  the  time 
being  is  sufficient  evidence  of  registration,  and  his  signature  in 
the  capacity  of  registrar  is  prima  facie  evidence  that  he  is  regis- 
trar without  proof  of  signature  or  that  he  is  registrar  (ib.,  s.  55). 

iSeen.  1,  p.  601. 
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The  registrar  is  required  to  print  and  publish  from  time  to 
time  under  the  direction  of  the  council  a  correct  register  of  the 
names  and  residences,  with  medical  titles,  diplomas,  and  qualifi- 
cations conferred  by  any  college  or  body,  with  the  date  thereof, 
of  all  persons  appearing  on  the  register  as  existing  on  the  day 
of  publication  (i6.,  s.  56)  ;  a  copy  of  such  register  for  the  time 
being  purporting  to  be  so  printed  and  published  is  prima  facie 
evidence  that  the  persons  specified  are  registered  (ife.,  s.  57). 

In  the  case  of  any  person  whose  name  does  not  appear  in  such 
copy,  a  certified  copy  under  the  hand  of  the  registrar  of  the 
council  of  the  entry  of  the  name  of  such  person  on  the  register  is 
evidence  that  such  person  is  registered  (ib.,  s.  58).  The  absence 
of  the  name  of  any  person  from  such  copy  is  pr^ima  facie  evidence 
that  he  is  not  registered  (ib.,  s.  59). 

Peactitionek's  Eights. — Every  person  registered  is  entitled 
according  to  his  qualifications  to  practise  medicine,  surgery,  or 
midwifery,  or  any  of  them  as  the  case  may  be,  and  to  demand  and 
recover  with  full  costs  of  suit,  reasonable  charges  for  professional 
aid,  advice,  and  visits,  and  the  costs  of  any  medicine  or  other 
medical  appliances  rendered  or  supplied  by  him  to  his  patients 
{ib.,  s.  60). 

Neglect  to  Eegistee. — A  person  neglecting  or  omitting 
to  register  is  not  entitled  to  the  rights  and  privileges  conferred 
so  long  as  the  neglect  or  omission  continues,  and  is  liable  to  all 
penalties  against  unqualified  or  unregistered  practitioners  (i6., 
s.  61). 

Unregisteeed  Persons. — It  is  not  lawful  for  any  person 
not  registered  to  practise  medicine,'  surgery,  or  midwifery  for 
hire,  gain,  or  hope  of  reward  (ib.,  s.  62). 

'Simple  massage  may  not  be  consld-  E.  5  Q.  B.,  296.)    Bergman  v.  Bond, 

ered  the  practice  of  medicine ;  electro-  14  Man.,  503  (1904). 

therapeutics  is  a  branch  of  medicine,  Selling  a  patent  medicine  or  specific 

and  one  who  practises  it  is  not  enti-  for  the  treatment  after  inquiry  into 

tied  to  recover  for  his  services  unless  the  nature  of  the  complaint  and  its 

he  shows  that  he  is  a  qualified  medi-  symptoms,  is  practising  medicine,  if 

cal  practitioner   duly  licensed    and  the  selection  of  the  remedy  Is  made 

registered  as  required  by  the  stat-  by  the  seller.     Regina  ».  Barnfield,  3 

ute.    Bergman  v.  Bond,  14  Man.,  508  Can.  Cr.  Cas.,  161,  cited  in  Bergman 

(1904).  11.  Bond,  14  Man.,  503  (1904). 

Medicine  is  comprehensive  enough  The  treatment  of  a  patient  with 

to  include  everything  which  is  to  be  electricity  for  the  purpose  of  either 

applied  for  the    purpose   of  heal-  alleviating  or   curing   a    disease  ia 

ing,  whether  externally  or  internally.  practising  medicine  under   the   act. 

(Quoted  from  Berry  «.  Henderson,  L.  Bergman  v.  Bond,  14 Man.,  503  (1904). 
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No  person  is  entitled  to  recover  any  charge  for  medical  or 
surgical  advice  or  attendance,  or  the  performance  of  any  opera- 
tion, or  for  any  medicine  which  he  may  have  prescribed  or  sup- 
plied, unless  he  be  registered  under  this  act,  *  but  this  provision 
does  not  extend  to  the  sale  of  any  drug  or  medicine  by  a  duly 
licensed  chemist  or  druggist  {ib.,  s.  63). 

"No  person  shall  be  appointed  as  a  medical  oficer,  physician, 
or  surgeon  in  the  public  service,  or  in  any  hospital  or  other  char- 
itable institution  not  supported  wholly  by  voluntary  contribu- 
tion, unless  he  be  registered  under  this  act  (ib.,  s.  64). 

No  certificate  required  from  any  physician  or  surgeon  or 
medical  practitioner  is  valid  unless  the  signer  be  registered 
(ib.,  s.  64). 

Definition. — The  expression  "legally  qualified  medical 
practitioner,"  or  any  other  words  or  expression  importing  legal 
recognition  as  a  medical  practitioner  or  member  of  the  medical 
profession,  in  any  law,  is  construed  to  mean  a  person  registered 
under  this  act  {ib.,  s.  66). 

Immunities. — A  person  registered  under  this  act  is  exempt 
from  jury  and  inquest  duty  if  he  desire  it  (ib.,  s.  67). 

Limitations.  — No  duly  registered  member  of  the  College  of 
Physicians  and  Surgeons  is  liable  in  an  action  for  negligence  or 
malpractice  by  reason  of  professional  services  requested  or  ren- 
dered, unless  it  be  commenced  within  one  year  from  the  termi- 
nation of  such  service  (ib.,  s.  68). 

Examinations. — The  University  of  Manitoba  is  the  sole  ex- 
amining body  in  medicine,  and  the  council  of  the  university  may 
grant  to  any  person  a  certificate  under  the  seal  of  the  university 
that  the  council  of  the  university  have  been  satisfied  that  the 
person  mentioned  in  the  certificate  is,  by  way  of  medical  educa- 
tion and  otherwise,  a  proper  person  to  be  registered  under  this 
act ;  but  such  certificate  shall  not  be  granted  until  the  person 
making  such  application  shall  have  given  evidence  of  qualifica- 
tion by  undergoing  an  examination  or  otherwise,  as  the  statutes 
of  the  university  may  require,  and  the  applicant  shall  in  all  other 
respects  first  comply  with  the  rules  and  regulations  of  the  uni- 
versity in  that  behalf  (ib.,  s.  69). 

Employing  massage  is  not  admin-  citing  Regina  v.  Valleau,  3  Can.  Cr. 

istering  medicine.     The  general  term  Cas..  435. 

medicine  does  not  include  massage.  '  See  n.  1,  p.  601. 
Bergman  «.  Bond,  14 Man.,  503  (1904), 


MANITOBA.  603 

HoMCEOPATHiSTS. — Until  a  homoeopathic  medical  college  for 
teaching  purposes  is  established  in  Manitoba,  in  the  cases  of  can- 
didates wishing  to 'be  registered  as  homceopathists,  the  full  time 
of  attendance  upon  lectures  and  hospitals  required  by  the  uni- 
Tersity  statutes  may  be  spent  in  such  homoeopathic  medical  col- 
leges in  the  United  States  or  Europe  as  may  be  recognized  by 
the  University  of  Manitoba  (i6.,  s.  70). 

Every  candidate  who  at  the  time  of  his  examination  signijBles 
his  wish  to  be  registered  as  a  homoeopathic  practitioner  shall  not 
be  required  to  pass  an  examination  in  materia  medica  or  thera- 
peutics, or  theory  or  practice  of  physic,  or  in  surgery  or  mid- 
wifery, except  the  operative  practical  parts  thereof,  before  any 
examiners  other  than  those  homoeopathic  examiners  who  shall  be 
appointed  by  the  University  of  Manitoba  (ife.,  s.  71). 

Unlawful  Peactiges. — If  the  registrar  make  or  cause  to  be 
made  any  wilful  falsification  in  any  matter  relating  to  the  regis- 
ter, he  shall  incur  a  penalty  of  $50  and  shall  be  disqualified 
from  again  holding  that  position  (ib.,  s.  38). 

To  wilfully  procure  or  attempt  to  procure  one's  self  to  be 
registered  under  this  act  by  false  or  fraudulent  representation  or 
declaration  is  punishable  by  a  penalty  not  exceeding  $100.  To 
knowingly  aid  or  assist  therein  is  punishable  by  a  penalty  of 
from  $20  to  $50  for  each  offence  (_ib.,  s.  74). 

Persons  not  registered,  for  hire,  gain,  or  the  hope  of  reward, 
practising  or  professing  to  practise  medicine,  surgery,  or  mid- 
wifery, or  advertising  to  give  advice  in  medicine,  surgery,  or 
midwifery,  are  liable  to  a  penalty  of  from  $25  to  $100  (ib. ,  s. 
75). 

A  person  wilfully  or  falsely  pretending  to  be  a  physician, 
doctor  of  medicine,  surgeon,  or  general  practitioner,  or  assuming 
a  title,  addition,  or  description  other  than  he  actually  possesses 
and  is  legally  entitled  to,  is  liable  to  a  penalty  of  from  $10  to 
150  (ib.,  s.  76). 

For  a  person  not  registered  pursuant  to  this  act  to  assume  a 
title  implying  or  calculated  to  lead  people  to  infer  that  he  is 
registered  under  this  act,  or  is  recognized  by  law  as  a  physi- 
cian, surgeon,  or  accoucheur  or  a  licentiate  in  medicine,  sur- 
gery, or  midwifery,  is  punishable  with  a  penalty  of  from  $25  to 
1100  {ib.,  s.  77). 

On  prosecution,  costs  may  be  awarded  in  addition  to  the  pen- 
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alty,  and  the  offender  may  be  committed  to  the  common  jail  for 
one  month,  unless  the  penalty  and  costs  are  sooner  paid  (ib.,  s.  79). 

Prosecutions  are  conducted  under  the  Manitoba  summary 
convictions  act  {ib.,  s.  80). 

Peosecutor. — Any  person  may  be  prosecutor  or  complain- 
ant under  the  act  (i6.,  s.  81). 

Limitations. — Prosecutions  are  limited  to  commence  within 
six  months  after  the  date  of  the  offence  (ib.,  s.  82). 

Appeal. — A  person  convicted  under  this  act,  giving  notice 
of  appeal,  must  before  being  released  give  satisfactory  security 
for  the  penalty  and  costs  of  conviction  and  appeal  (ib.,  s.  83). 

Stay. — The  council  may  stay  proceedings  in  prosecutions 
(ib.,  s.  85). 

Pees. — The  council  is  authorized  to  determine  by  by-law  an 
annual  fee,  which  is  required  to  be  paid  by  each  member  of  the 
college — the  fee  can  be  not  less  than  $2  nor  more  than  $5,  is 
payable  on  January  1st,  and  may  be  recovered  with  cost  of  the 
suit  as  a  debt  by  the  college  in  the  county  court  of  the  judicial 
division  in  which  the  member  resides  (ib.,  s.  32). 

The  fee  for  registration  is  subject  to  regulation  by  the  coun- 
cil (ib.,  s.  34).  Those  registered  under  sec.  85,  supra,  pay 
such  fee  as  may  be  prescribed  by  the  medical  council  of  this 
province  in  that  behalf  (ib.,  s.  85,  added  1903  by  3  Edw.  VII., 
c.  23,  s.  1). 

Fees — Library  at  Winnipeg. — With  a  view  to  secure  $250 
per  annum  from  members  of  the  college  resident  at  Winnipeg, 
for  partial  maintenance  of  a  librairy  which  the  council  may  estab- 
lish and  maintain  at  the  city  of  Winnipeg,  the  council  is  required 
to  fix  a  fee  to  be  charged  and  collected  from  each  member  of  the 
college  resident  in  Winnipeg  and  applying  for  the  privileges  of 
the  library  (not  to  exceed  $20  per  member),  may  fix  the  date  in 
each  year  for  the  payment,  and  make  regulations  as  to  the  effect 
of  default  in  payment  and  for  renewal  of  the  privileges  of  the 
library  after  default  (ib.,  s.  17). 

New  Brunswick. 

Medical  Act.— Chapter  73  of  the  Consolidated  Statutes  of 
New  Brunswick  of  1903,  is  cited  as  "  The  New  Brunswick  Medi- 
cal Act"  (Cons.  Stats.,  1903,  c.  73,  s.  1). 
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Medical  Society. — All  persons  qualified  to  register  and 
registered  under  the  chapter  constitute  the  New  Brunswick  Med- 
ical Society  (ib.,  s.  2). 

Council. — There  is  a  medical  council  called  the  Council  of 
Physicians  and  Surgeons,  of  E"ew  Brunswick,  of  nine  legally 
qualified  medical  practitioners,  of  not  less  than  seven  years' 
standing ;  four  are  nominated  and  appointed  by  the  governor  in 
council,  and  five  by  the  New  Brunswick  Medical  Society  (ib., 
ss.  3,  5). 

The  secretary  of  the  council  is  the  registrar  (ib.,  s.  7). 

Register — Evidence. — The  registrar  is  required  before  May 
1st  annually  to  print  and  publish  in  the  Boyal  Gazette  of  the 
province,  and  such  other  mannei-  as  the  council  shall  appoint,  a 
oorrect  register  of  the  names  and  residences  and  medical  titles, 
diplomas,  and  qualifications  conferred  by  any  college  or  body, 
with  the  dates  thereof,  of  all  persons  appearing  on  the  register 
on  the  1st  of  January.  The  register  is  called  the  Medical  Eegis- 
ter ;  a  copy  for  the  time  being  purporting  to  be  so  printed  and 
published,  or  a  certificate  signed  by  the  president  of  the  coun- 
cil, and  attested  by  the  registrar  with  the  corporate  seal  of  the 
council,  i&  prima  fade  evidence  that  the  persons  therein  specified 
are  registered  and  qualified ;  the  absence  of  a  name  from  such 
copy  or  the  want  of  such  certificate  is  prima  fade  evidence  that 
such  person  is  not  registered.  If  a  name  does  not  appear  on  the 
copy,  a  certified  copy,  under  the  hand  of  the  registrar  of  the 
council,  of  the  entry  of  a  name  on  the  register,  is  evidence  of 
registration  (i6.,  s.  8). 

Entrance  upon  Study. — A  person  beginning  or  entering 
on  the  study  of  physic,  surgery,  or  midwifery,  for  the  purpose 
of  qualifying  to  practise  in  the  province,  must  have  obtained 
from  the  council  a  certificate  that  he  has  satisfactorily  passed  a 
matriculation  or  preliminary  examination  in  the  subjects  enume- 
rated in  the  act,  unless  he  has  passed  a  matriculation  examina- 
tion for  an  under-graduate  course  in  arts  and  science  at  some 
college  in  Great  Britain,  Ireland,  Canada,  the  United  States  of 
America  or  the  continent  of  Europe,  or  holds  a  first-class  teacher's 
license,  from  the  board  of  education  of  New  Brunswick  (jh., 
8.  10). 

[The  list  of  subjects  and  qualifications  for  the  matriculation 
or  preliminary  examination  above  mentioned  will  be  found  in 
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Schedule  B,  annexed  to  chapter  73  of  the  Consolidated  Statutes 
of  1903,  the  council  has  power  to  alter  these  subjects  (ib.  s.  10)] . 

The  act  prescribes  formalities  for  admission  to  such  prelimi- 
nary examination  {ib.,  s.  11). 

Qualification. — Subject  to  the  exceptions  hereinafter,  no 
person  can  lawfully  practise  physic,  surgery,  or  midwifery  un- 
less he  be  registered,  or  unless  he  shall  have  received  from  the 
council  a  license  to  practise  (ib.,  s.  12). 

No  person  is  entitled  to  registration  or  license  unless  he 
shall  satisfy  the  council  that  he  has  passed  the  matriculation  or 
preliminary  examination;  that  after  passing  such  examination  he 
has  followed  his  studies  for  not  less  than  four  years ;  that  during 
such  four  years  he  has  attended  at  some  university,  college,  or 
incorporated  school  of  medicine  in  good  standing,  a  graded  col- 
legiate course  of  four  sessions  of  not  less  than  six  months  each ; 
such  course  to  include  satisfactory  and  suf&cient  lectures  and 
instruction  in  anatomy,  practical  anatomy,  chemistry,  practical 
chemistry,  physiology,  histology,  materia  medica,  pharmacy, 
therapeutics,  surgery,  medicine,  obstetrics,  diseases  of  women 
and  children,  medical  jurisprudence,  hygiene,  and  pathology, 
including  bacteriology,  together  with  evidence  of  attending  for  a 
period  of  not  less  than  twelve  months  upon  the  general  practice 
of  a  hospital  containing  not  less  than  fifty  beds,  under  the 
charge  of  not  less  than  two  physicians  or  surgeons ;  that  previous 
to  graduation  or  obtaining  a  diploma  he  has  passed  satisfactory 
examinations  in  the  subjects  of  the  above  curriculum,  and  that 
the  examinations  have  been  conducted  and  the  diploma  granted 
by  a  medical  school,  college,  university,  or  licensing  body  which 
itself  requires  a  four  years'  graded  course  as  above  appointed, 
or  for  want  of  such  degree  or  diploma  that  he  has  satisfactorily 
passed  an  examination  in  the  various  branches  herinbefore  speci- 
fied before  the  examiners  appointed  by  the  council ;  and  in  case 
he  has  such  degree  or  diploma,  that  he  has  passed  such  examina- 
tion as  to  his  knowledge  and  skill  for  the  efficient  practice  of  his 
profession  as  may  be  prescribed  by  the  council ;  that  he  is  not 
less  than  twenty-one  years  of  age ;  that  he  has  paid  to  the  regis- 
trar of  the  council  a  fee  of  ten  dollars.  The  council  has  power, 
subject  to  the  approval  of  the  lieutenant-governor  in  council,  to 
make  such  alterations  as  may  be  required  in  the  foregoing  curri- 
culum and  requirements  for  registration  as  may  from  time  to  time 
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be  deemed  requisite.  If  any  person  apply  for  registration  as  a 
practitioner  of  any  system  of  medicine,  tlie  registered  practition- 
ers of  the  system  have  the  right  to  appoint  an  examiner  or  exam- 
iners on  the  subjects  peculiar  to  that  system,  viz.,  materia  medi- 
ca,  pharmacy,  and  therapeutics,  and  if  they  neglect  so  to  do  the 
council  has  the  power  to  appoint  such  examiner  or  examiners 
{ib.,  s.  13). 

The  last  preceding  section  does  not  apply  to  persons  in  actual 
practice  entitled  to  register  under  section  43  and  to  receive  a 
license  to  practice  under  chapter  on  payment  of  $2.  Any  per- 
son producing  to  the  council  conclusive  evidence  that  he  has 
passed  a  matriculation  or  a  preliminary  examination,  as  required 
by  this  chapter  for  persons  beginning  medical  studies  in  New 
Brunswick,  that  he  has  before  graduating  or  taking  a  diploma 
studied  at  least  four  years  as  provided  in  section  13,  or  pursued 
what  the  council  deem  an  equivalent  course  of  study  and  has 
passed  a  final  examination  in  the  subjects  of  such  course,  or,  for 
the  want  of 'such  requisites,  shall  have  fulfilled  such  conditions 
as  the  council  may  determine,  and  shall  pay  a  fee  of  ten  dollars, 
shall  be  entitled  to  registration  and  to  receive  a  license  to 
practise  (ib.,  s.  14). 

Eesidents  of  the  province  who  began  the  study  of  medicine  in 
a  6oMa_^(Ze  manner  before  January  1st,  1881,  and  who  were  at 
that  time  residents  of  the  province,  shall  for  the  purpose  of  reg- 
istration produce  approved  credentials  of  their  qualification  for 
registry  and  shall  pay  a  fee  of  $5  (ib.,  s.  15).* 

Examining  Body  of  Other  Province. — When  and  so  soon 
as  it  appears  that  there  has  been  established  an  examining  body 
similar  to  that  provided  by  this  chapter  or  an  institution  duly 
recognized  by  the  legislature  of  any  of  the  Provinces  of  the 
Dominion  of  Canada  other  than  the  Province  of  New  Brunswick, 

' In  an  action  against  a  registrar  for  judgment  unless  malicious.  Peter- 
wrongfully  and  injuriously  refusing  son  «.  Harding,  4  Allen  (N.  B.),  583- 
to  register  the  plaintiff,  the  declara-  (1860). 

tion  is  demurrable  if  it  does  not  also  To  constitute    a    right  of    action 

allege  that  the  refusal  was  malicious  against  the  registrar  for  refusing  to 

or  with  intent  to  in  jure.     Peterson  «.  register,  it  is  necessary  to  aver  that 

Harding,  4  Allen  (N.  B.),  583  (1860).  proper  evidence  of  the  plaintiff's  title 

The  duties  of  the  registrar  are  part-  to  registry  was  tendered ;   the  mere 

ly  ministerial  and   partly   judicial;  production  of  such  diploma  is  not 

he  must  exercise  his  judgment  to  sat-  sufficient  evidence  of  the  authority 

isfy  himself  as  to  the  evidence  offered  to  grant  it.    Peterson  «.  Harding,  4 

as  entitling  the  applicant  to  be  regis-  Allen  (N.  B.),  583  (1860). 
tered ;  he  is  not  liable  for  an  error  of 
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as  the  sole  examining  body  for  the  purpose  of  granting  certifi- 
cates of  qualification,  and  wherein  the  curriculum  is  equal  to  that 
provided  in  section  13  of  this  chapter,  or  as  the  same  may  be  at 
any  time  altered  in  accordance  with  the  provisions  of  said  sec- 
tion 13,  the  holder  of  any  such  certificate  shall,  upon  due  proof, 
be  entitled  to  registration  by  the  said  council,  if  the  same  privi- 
lege is  accorded  in  such  other  Province  to  those  registered  in 
New  Brunswick  (ib.,  s.  16). 

Central  Examining  Boaed. — The  Council  of  Physicians 
and  Surgeons  of  New  Brunswick  has  power  to  establish,  con- 
jointly with  any  council  or  boar-d  incorporated  under  any  act  of 
the  legislature  of  any  province  of  Canada  or  of  the  Northwest 
■Territories,  and  possessing  powers  similar  to  those  conferred  on 
the  board  by  this  chapter,  a  central  examining  board,  and  to  del- 
egate to  such  board  all  powers  possessed  by  the  council  respecting 
the  examination  of  candidates  for  admission  to  practise  medicine, 
surgery,  and  midwifery ;  provided  that  such  powers  be  not  exer- 
cised unless  the  persons  passing  any  examination  of  such  central 
examining  board  shall,  on  complying  with  the  laws  and  ruJes  of 
the  respective  councils  or  boards  in  each  such  province  or  in  the 
Northwest  Territories,  be  entitled  to  registration  as  legally  quali- 
fied practitioners  in  the  Provinces  or  Territories,  whose  councils 
or  boards  may  have  conjointly  with  the  said  councU  of  New 
Brunswick  established  such  central  board;  provided,  further, 
that  any  examination  conducted  by  such  central  board  shall  be 
lield  at  least  in  one  place  within  this  Province  simultaneously 
with  such  examinations  held  in  any  of  the  said  other  Provinces 
or  in  the  Northwest  Territories ;  provided  that  the  aforegoing 
provisions  of  this  section  shall  not  become  operative  unless  and 
until  a  similar  provision  is  in  force  in  at  least  three  other  Prov- 
inces of  Canada  (of  which  the  Northwest  Territories  may  be  con- 
sidered as  one),  and  such  central  board  shall  not  have  or  exercise 
any  powers  under  this  chapter  unless  it  is  representative  of  at 
least  four  of  said  Provinces  (i6.,  s.  17). 

Duties  op  Council. — The  council  is  empowered  and  required 
(among  other  duties  not  within  the  scope  of  this  abstract) 
to  regulate  the  study  of  medicine,  surgery,  and  midwifery,  with 
regard  to  preliminary  qualifications,  course  of  study,  final  exam- 
ination, and  the  evidence  to  be  produced  before  the  council ;  to 
appoint  a  registration  committee  of  one  or  more  of  its  members 
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to  examine  all  degrees,  diplomas,  licenses,  and  other  credentials 
presented  or  given  in  evidence  under  the  chapter  to  enable  the 
owner  to  practise  in  New  Brnnswick,  and  to  oblige  the  owner 
to  attest  on  oath  or  affidavit  that  he  is  the  person  whose  name  is 
mentioned  therein,  and  that  he  became  possessed  thereof  properly 
and  honestly ;  to  cause  every  member  of  the  profession  practising 
in  New  Brunswick  to  register  in  the  register  of  the  council  his 
name,  age,  place  of  residence,  place  of  nativity,  date  of  license 
or  diploma,  and  the  place  where  he  obtained  it;  to  appoint 
medical  examiners,  who  may  be  members  of  the  council,  to  hold 
final  examinations,  who  shall  be  regularly  qualified  practitioners 
of  not  less  than  five  years'  professional  standing  and  three 
years'  residence  in  the  province,  and  to  fix  fees  for  such  exami- 
nation not  exceeding  $10  (ib.,  s.  18). 

CoEEECTiON  OP  Eegistee. — The  registrar  is  required  to 
erase  the  names  of  all  registered  persons  Avho  shall  have  died, 
left  the  province  without  any  intention  of  returning,  or  ceased  to 
practise  for  five  years ;  and  from  time  to  time  to  make  the  nec- 
essary alterations  in  the  addresses  or  qualifications  of  registered 
persons.  Any  name  erased  shall  be  restored  by  the  order  of  the 
council  on  sufficient  cause  dnly  shown  (ib.,  s.  21). 

IfEGLECT  TO  Eegistee. — Persous  entitled  to  registration, 
neglecting  or  omitting  to  register,  are  not  entitled  to  any  rights 
or  privileges  conferred  by  the  chapter  so  long  as  such  neglect  or 
omission  continues  (ib.,  s.  22). 

System  op  Peactice. — No  person  otherwise  qualified  under 
lliis  chapter  shall  be  refused  registration  or  license  on  account  of 
Ills  adoption  or  refusal  to  adopt  the  practice  of  any  particular 
theory  of  medicine  or  surgery.  In  case  of  refusal  the  aggrieved 
party  may  appeal  to  the  lieutenant  governor-in-council,  who  is 
required,  on  due  cause  shown,  to  issue  an  order  to  the  council  to 
register  his  name  and  grant  him  a  license  to  practise,  and  there- 
upon the  council  shall  forthwith  i-egister  his  name  and  grant  him 
a  license  to  practise  (ib.,  s.  23). 

Evidence  op  Qtjalipication — Peaudulent  Eegistea- 
TioN.— No  qualification  can  be  entered  unless  the  registrar  be 
satisfied  '■  by  proper  evidence  that  the  person  claiming  it  is  enti- 
tled to  it.  An  appeal  may  be  made  from  the  registrar's  decision 
to  the  council.     Any  entry  proved  to  the  satisfaction  of  the 

1  See  n.  1,  p.  607. 
39 


610  SYNOPSIS   OF  LAWS — BOSTON. 

council  to  have  been  fraudulently  or  incorrectly  made,  may  be 
erased  by  the  order  in  writing  of  the  council,  and  the  name  of 
such  person  fraudulently  registering,  or  attempting  to  register, 
may,  at  the  discretion  of  the  council,  be  published  in  the  next 
issue  of  the  Boyal  Gazette  (ib.,  s.  21). 

FoEFEiTUEE  OF  KiGHT. — A  registered  medical  practitioner 
convicted  of  felony  of  any  crime  punishable  by  imprisonment  in 
a  penitentiary  although  a  less  penalty  be  imposed  by  the  court, 
or  after  due  inquiry  judged  by  the  council  to  have  been  guilty 
of  infamous  conduct  in  any  professional  respect  thereby,  subject 
to  appeal  to  the  lieutenant  governor-in-council,  forfeits  his  right 
to  registration,  and  by  the  direction  of  the  council  his  name 
shall  be  erased  from  the  register  (ib.,  s.  25). 

The  time  and  place  of  inquiry  under  the  foregoing  section 
must  be  fixed  by  the  council,  and  at  least  fourteen  days'  notice 
given  to  the  party  against  whom  inquiry  is  ordered  (ib.,  s. 
25,  subd.  2,  c.  82,  s.  6). 

The  chapter  regulates  the  procedure  on  such  inquiry  {ib.,  s. 
25,  subd.  3,  4,  5). 

Additional  Qualifications. — ^Bvery  person  registered  who 
may  obtain  a  higher  degree  or  other  qualification  is  entitled  to 
have  it  registered  in  substitution  for,  or  in  addition  to,  the  qual- 
ifications previously  registered,  on  the  payment  of  such  fee  as 
the  council  may  demand  (Act  1881,  c.  19,  s.  26). 

Peactitionee's  Eights.  ' — Every  person  registered  under  the 
chapter  is  entitled  according  to  his  qualifications  to  practise  medi- 
cine, surgery,  midwifery,  or  dentistry,  or  either  or  any  of  them 
as  the  case  may  be,  and  to  demand  and  recover  reasonable  and 
customary  charges  for  professional  aid,  advice,  and  visits,  and 
the  cost  of  any  medicine  or  other  medical  or  surgical  appliances 
rendered  or  supplied  by  him  to  his  patients  {ib.,  s.  27). 

'In  Peterson   v.  Harding,  4  Allen  an  operation,   to  be  eligible  to  ap- 

(N.  B.),   583  (1860),  in  a  declaration  pointment  as  physician,  surgeon,  or 

against  the  registrar  for  unlawfully  other  medical  officer  in  any  hospital, 

refusing  registration  (overruled  on  de-  lunatic  asylum,  jail,  house  of  coiTec- 

murrer  on  other  grounds),  the  rights  tion,  or  other  public  establishment, 

secured   by  registration  are  enumer-  body,  or  institution,  or  any  friendly  or 

ated  as  follows :  to  become  a  member  other  society  for  affording  medical  te- 

of  the  medical  faculty  of  New  Bruns-  lief  in  sickness  or  infirmity,  or  medi- 

wick,  to  become  a  member  of  the  cal  officer    of   health  for  an  insur- 

Medical  Council,  to  recover  in  courts  ance  company,  and  entitled  to  use  the 

of  law  for  medical  or  surgical  advice  name  or  title  of  doctor  of  medicine, 
or  attendance  or  the  performance  of 
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No  person  is  entitled  to  recover  any  such  charge  for  any 
medical  or  surgical  advice  or  for  attendance  or  for  the  perform- 
ance of  any  operation  or  for  any  medicine  which  he  shall  have 
both  prescribed  and  supplied  unless  he  shall  prove  upon  the  trial 
that  he  is  registered  under  this  chapter  (i6.,  s.  28).* 

Definition. — The  words  "legally  qualified  medical  practi- 
tioner," or  "duly  qualified  medical  practitioner,"  or  other  words 
implying  that  a  person  is  recognized  by  law  as  a  medical  practi- 
tioner or  member  of  the  medical  profession,  when  used  in  a  legis- 
lative act  or  a  legal  or  public  document  mean  a  person  registered 
under  this  chapter  {ib.,  s.  29). 

Uneegisteeed  Persons.  ^ — No  person  shall  be  appointed  a 
medical  officer,  physician,  or  surgeon  in  the  public  service  or  in 
any  hospital  or  other  charitable  institution  unless  registered  under 
this  chapter  {ib.,  s.  30). 

No  certificate  required  from  any  physician  or  surgeon  or 
medical  practitioner  is  valid  unless  the  signer  be  duly  registered 
under  this  chapter  {ib.,  s.  31). 

A  person  not  registered  or  licensed  under  this  chapter,  or 
not  actually  employed  as  a  physician  or  surgeon  in  His  Majesty's 
naval  or  military  service,  practising  physic,  surgery,  or  mid- 
wifery for  hire,  gain,  or  hope  of  reward,  forfeits  twenty  dollars 
for  each  day  upon  which  he  so  practises  {ib.,  s.  32). 

Offence  by  Eegisteae. — If  the  registrar  make  or  cause 
to  be  made  any  wilful  falsification  in  any  matters  relating  to  the 
register,  he  shall  forfeit  not  less  than  $100  (ib.,  s.  33). 

Featjdtjlent  Registeation. — Wilfully  procuring  or  at- 
tempting to  procure  one's  self  to  be  registered  under  this  chap- 
ter by  making  or  producing,  or  causing  to  be  made  or  produced, 
any  false  or  fraudulent  representation  or  declaration,  verbally  or 
in  writing  or  aiding  or  assisting  therein,  is  punishable  with  a 
forfeiture  of  not  less  than  $100  (ib.,  s.  34). 

Any  person  wilfully  and  falsely  pretending  to  be  or  taking 
or  using  any  name,  title,  addition,  or  description  implying  he  is 

'  An  aflSdavit  to  obtain  a  capias  for  ^  A  physician's  practice  may  be  the 

arrest   for   services    performed   and  subject  of  a  sale;  and  one  who  is  not 

medicines   supplied   by   plalntlil   as  registered,  but  who  is  entitled  to  reg- 

physician,  surgeon,   and  apothecary  Ister,  may  make  a  valid  contract  to 

is  insufficient  where  It  does  not  allege  sell  his  practice.    Ryan  v.  McNichol, 

that  the  plaintiff  was  a  duly  regis-  1  Kew  Br.  Eq.,  487  (1897),  see  n.  1, 

tered  physician.    Turner  ».  Connelly  p.  610. 
(York  Co.),  35  Can.  L.  J.,  540  (1899), 
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registered  under  this  chapter  is  punishable  with  a  forfeiture  of 
from  $50  to  $100  {ib.,  s.  35). 

The  sum  forfeited  is  recoverable  -with  costs.  The  procedure 
in  reference  to  all  penalties  is  regulated  by  Chapter  123. 

Any  information  for  the  recovery  of  any  such  penalty  or  for- 
feiture may  be  laid  by  any  member  of  the  Ifew  Brunswick  Med- 
ical Society,  or  by  any  person  appointed  by  the  council  {ib., 
s.  37). 

Upon  the  trial  of  any  information  for  an  offence  against  sec. 
32  or  sec.  35,  the  burden  of  proof  as  to  the  license  or  right  of  the 
defendant  to  practise  physic,  surgery,  or  midwifery  in  New 
Brunswick,  or  that  he  is  registered  under  this  chapter,  or  any 
amendment  thereof,  as  the  case  may  be,  shall  be  upon  the  de- 
fendant {ib.,  s.  38). 

Any  sum  forfeited  under  sec.  32  or  35,  and  recovered,  be- 
longs to  the  council ;  but  where  the  information  leading  to  such 
recovery  is  given  by  a  person  unconnected  with  the  medical  pro- 
fession, such  person  shall  be  entitled  to  receive  one-half  of  the 
sum  recovered  (ib.,  s.  39). 

Limitations. — ^o  prosecution  can  be  commenced  for  any 
offence  against  this  chapter  after  one  year  from  the  date  of  the 
offence  (s.  40). 

Exceptions.  — The  chapter  does  not  prevent  persons  from  giv- 
ing the  necessary  medical  or  surgical  aid  or  attendance  to  any  one 
in  urgent  need  of  it,  provided  it  be  not  for  hire  or  gain,  and  the 
giving  of  it  be  not  made  a  business  or  way  of  gaining  a  liveli- 
hood ;  nor  does  it  prevent  any  woman  from  giving  the  necessary 
aid  in  cases  of  confinement  as  heretofore  accustomed  {ib.,  s.  41). 

Persons  Entitled  to  Eegisteation. — All  persons  practis- 
ing medicine,  surgery,  or  midwifery  in  the  province  at  the 
time  of  the  passing  of  the  New  Brunswick  Medical  Act,  1881, 
and  who  shall  have  previously  obtained  a  degree  or  diploma  in 
medicine  or  surgery  from  any  legally  chartered  medical  college 
or  university  in  any  country  where  such  is  recognized,  and  all 
persons  who  immediately  before  the  coming  into  force  of  this 
chapter  were  entitled  to  be  registered  on  the  medical  register, 
and  all  persons  who  shall  subsequently  to  the  passing  of  this 
chapter  (July  1st,  1904)  fulfil  the  requirements  by  this  chapter 
provided  as  conditions  precedent  to  registration,  and  all  persons 
who  shall  have  practised  medicine  or  surgery  in  the  province 
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for  a  period  of  twenty  years  previous  to  the  passing  of  the  New 
Brunswick  Medical  Act,  1881,  shall  be  entitled  to  registry  and 
receive  a  license  to  practise  under  the  chapter  {ib.,  s.  43). 

Physicians  in  Aemy  or  Navy.  — A  person  while  employed 
in  actual  service  in  His  Majesty's  naval  or  military  service  as 
physician  or  surgeon  may  practise  physic,  surgery,  or  midwifery 
without  any  registry  or  license  (i6.,  s.  44). 

Non-Ebsidents.  —  Non-resident  regular  practitioners  of 
medicine  residing  in  the  State  of  Maine  or  in  the  Province  of 
Quebec  or  Nova  Scotia  near  the  boundary  line  of  this  Province, 
whose  regular  practice  extends  into  any  town,  parish,  or  county 
in  New  Brunswick,  may  register  under  the  chapter  {ib.,  s.  48). 

No  non-resident  practitioner  of  medicine  except  those  men- 
tioned in  this  chapter  is  entitled  to  register  (ib.,  s.  48). 

Malpractice. — No  duly  registered  member  of  the  New 
I  Brunswick  Medical  Society  shall  be  liable  to  any  action  for  neg- 
ligence or  malpractice  by  reason  of  professional  services  requested 
or  rendered,  unless  such  action  be  cominenced  within  one  year 
from  the  date  when  in  the  matter  complained  of  such  profes- 
sional services  terminated  (ib.,  S.  49). 

Clairvoyants. — The  act  does  not  extend  to  clairvoyant  phy- 
sicians practising  prior  to  March  25,  1881  {ib.  s.  50). 

Students. — The  act  establishes  a  uniform  standard  of  ma- 
triculation or  preliminary  examinations  (ib.,  Sched.  B). 

Fees. — To  the  registrar,  for  registration  under  sections  13 
and  14,  $10  (ib.,  ss.  12,  13). 

To  the  registrar,  for  the  registration  of  an  additional  or  sub- 
stitute qualification,  such  fee  as  the  council  may  demand  from 
a  person  in  actual  practice  entitled  to  register  under  sec.  43,  for 
license  to  practise  under  this  chapter,  $2  (ib.,  s.  14);  from  a 
former  practitioner  entitled  to  register  under  sec.  15,  $5  (ib.,  s. 
15) ;  the  council  is  empowered  to  fix  fees  for  examination,  not 
exceeding  $10  (ib.,  s.  18,  subd.  8). 

Each  registered  medical  practitioner  must,  if  required  by  the 
council,  pay  to  the  registrar,  or  a  person  deputed  by  him,  an 
annual  fee  determined  by  the  council,  not  less  than  $1  nor  more 
than  $2,  payable  January  1st  each  year  and  recoverable  as  a 
debt  with  costs  in  the  name  of  the  council  (ib.,  s.  9). 

If  any  registered  practitioner  omit  to  pay  the  annual  fee  be- 
fore the  registrar  causes  the  register  to  be  printed  in  the  Boycd 
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Gazette,  the  registrar  shall  not  cause  the  name  of  such  prac- 
titioner to  be  printed,  and  he  shall  thereupon  cease  to  be  deemed 
a  registered  practitioner ;  but  afterward,  on  paying  such  fee,  he 
shall  be  entitled  to  all  his  rights  and  privileges  as  a  registered 
practitioner  from  the  time  of -payment  (ib.). 

Newfoundland. 

Medical  Boabd. — There  is  a  board  composed  of  seven  per- 
sons named  in  the  act  and  their  successors,  and  known  as  "The 
Newfoundland  Medical  Board"  (Act  1896,  c.  9,  s.  1). 

Vacancies  are  filled  by  the  registered  medical  practitioners  of 
Newfoundland  in  such  manner  and  subject  to  such  rules  as  may 
be  made  by  the  board  (ib.,  s.  3). 

All  registered  medical  practitioners  are  entitled  to  vote  at 
any  such  election  (ib.,  s.  3). 

The  board  consists  of  seven  members,  four  of  whom  are  re- 
quired to  be  resident  medical  practitioners  resident  in  St.  John's 
(*.,  s.  5). 

The  board  is  authorized  at  its  annual  meeting  to  appoint 
examiners  and  fix  times  of  examinations  (ib.,  s.  4). 

The  secretary  of  the  board,  elected  from  the  members  of  the 
board,  is  the  registrar  (ib.,  s.  6). 

The  board  is  authorized  to  make  rules,  not  inconsistent  with 
this  act,  respecting,  among  other  matters,  the  conduct  of  exami- 
nations and  the  granting  of  certificates  upon  matriculation,  the 
registration  of  members,  the  fees  for  registration,  certificates, 
licenses,  and  examinations,  fixing  the  amount  of  fees,  and  inquiry 
by  the  board  into  complaints  against  persons  charged  with  an 
offence  under  section  23,  and  the  mode  of  procedure  thereon 
(ib.,  s.  7),  and  such  other  rules,  subject  to  the  approval  of  the 
governor  in  council,  as  they  may  deem  necessary  to  carry  into 
effect  the  purposes  of  the  act  (ib.,  s.  8). 

Matriculation  Examination. — No  person  shall  enter  on 
the  study  of  medicine,  surgery,  or  midwifery,  unless  he  shall 
have  obtained  from  the  board  a  certificate  that  he  satisfactorily 
passed  a  matriculation  or  preliminary  examination  on  the  sub- 
ject [s]  in  Schedule  A  [annexed  to  the  act  "Uniform  Standard 
of  Matriculation  or  Preliminary  Examination  Established  under 
this  Act]  (ib.,  s.  9).     No  candidate  is  admitted  to  such  exami- 
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nation,  unless  at  least  fourteen  days  previous  to  the  examination, 
he  give  notice  to  the  registrar  of  his  intention  to  present  himself 
for  the  examination  and  pay  to  the  registrar  before  the  examina- 
tion the  fee  prescribed  by  the  board  (ib.,  s.  10). 

Kegistek — Evidence. — The  board  is  required  to  cause  a 
book  or  register  to  be  kept  by  the  registrar,  in  which  is  entered 
the  name  of  every  person  registered,  according  to  the  provisions 
of  this  act,  with  his  residence,  his  medical  titles,  diplomas,  and 
qualifications  conferred  by  any  college  or  body,  and  the  dates 
thereof  (*.,  s.  11). 

It  is  the  duty  of  the  registrar,  on  or  before  January  15th  in 
each  year,  to  cause  to  be  published  in  the  Boyal  Gazette  a  copy 
of  the  register  containing  the  names  in  alphabetical  order  ac- 
cording to  the  surnames  of  all  persons  appearing  on  the  register 
at  that  date  (*.,  s.  12). 

Such  register  is  called  The  Newfoundland  Medical  Eegister, 
and  a  copy  thereof  for  the  time  being  is  prima  fade  evidence  that 
the  persons  therein  specified  are  registered  according  to  the  act ; 
and  the  absence  of  a  name  therefrom  is  prima  facie  evidence  that 
such  person  is  not  so  registered  (ib.,  s.  13). 

The  registrar  is  required  to  enter  upon  the  register  the  names 
of  all  persons  registered  under  the  Act  of  56  Vict.,  c.  12  (New- 
foundland Medical  Act,  1893),  without  fee  (s.  14). 

Qualification. — Every  person  is  entitled  to  have  his  name 
entered  on  the  register  on  satisfying  the  board  that  he  holds  a 
medical  degree  or  diploma  from  some  regular  university  or 
school  of  medicine  in  good  standing,  having  a  four  years'  course 
of  study,  and  that  he  has,  prior  to  obtaining  such  degree,  passed 
a  preliminary  or  matriculation  examination  satisfactory  to  the 
board,  on  the  payment  to  the  registrar  of  the  fee  prescribed  by 
the  board  (ib.,  s.  15). 

No  qualification  shall  be  entered  on  the  register,  on  first  reg- 
istration or  by  way  of  addition  to  a  registered  name,  unless  the 
registrar  is  satisfied  by  proper  evidence  that  the  person  claiming 
such  qualification  is  entitled  to  it.  Any  appeal  from  the  regis- 
trar is  decided  by  the  board  (ib.,  s.  16). 

Expunging. — Any  entry  proved  to  the  satisfaction  of  the 
board  to  have  been  fraudulently  or  incorrectly  made  may  be 
erased  from  the  register  by  order  of  the  board  (ib.,  s.  17). 

Every  registered  medical  practitioner  is  required  to  take  out 
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from  the  registrar,  before  the  10th  of  January  in  every  year,  a 
certificate  to  practise,  for  which  he  shall  pay  the  fee  prescribed 
by  the  board.  The  fee  is  a  debt  due  by  each  registered  medical 
practitioner  to  the  board,  recoverable  with  costs  in  the  name  of 
the  board  before  any  stipendiary  magistrate  or  justice  of  the 
peace  (ib.,  s.  19). 

Neglect  to  Eegistee. — A  person  entitled  to  be  registered 
under  the  act,  who  neglects  or  omits  to  take  out  the  certificate 
under  section  19,  is  not  entitled  to  any  of  the  rights  or  privileges 
conferred  by  registration  so  long  as  the  neglect  or  omission  con- 
tinues, and  is  liable  to  all  the  penalties  imposed  by  the  act  on 
unqualified  or  unregistered  practitioners  {ib.,  s.  21). 

New  Degeee. — A  person  registered  under  this  act  who  ob- 
tains a  higher  degree  or  diploma  is  entitled  to  have  it  inserted  in 
the  register  in  addition  to  or  in  substitution  for  that  previously 
inserted  {ib.,  s.  18). 

Eights  of  Eegisteebd  Persons. — Every  person  properly 
registered  under  the  act,  who  has  taken  out  the  certificate  pre- 
scribed by  section  19,  is  entitled  to  practise  medicine,  surgery, 
and  midwifery  in  any  part  of  the  colony,  and  to  demand  and  re- 
cover in  any  court  reasonable  charges  for  professional  aid  or  ad- 
vice, with  the  cost  of  any  medicine  or  other  medical  and  surgical 
appliance  supplied  by  him  {ib.,  s.  20).^ 

Limited  Licenses. — The  board  may,  after  examination, 
grant  to  any  person,  not  otherwise  qualified  or  entitled  to  regis- 
tration under  this  act,  a  license  to  practise  medicine,  surgery,  or 
midwifery  for  a  limited  period  in  specified  localities.  The 
names  of  such  licensees,  together  with  the  period  for  and  the 
locality  in  which  they  may  practise,  shall  be  entered  in  the  reg- 
ister and  published  as  provided  for  registered  medical  practi- 
tioners. Such  licensee  shall  pay  the  fee  prescribed  by  the  board 
and  shall  thereupon  be  entitled  to  demand  and  recover  in  any 
court  reasonable  charges  for  aid  and  advice,  together  with  the 
cost  of  any  medicine  or  other  medical  or  surgical  appliances  sup- 
plied by  him  during  the  period  and  within  the  limits  of  his 
license  {ib.,  s.  22). 

Discipline. — Whenever  a  medical  practitioner  or  licensee 
registered  under  the  act  has  been  or  may  be  found  by  the  board, 
after  due  inquiry  by  a  committee  of  their  number  or  otherwise, 

1  See  n.  1,  p.  628. 
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guilty  of  professional  misconduct  or  malpractice  or  of  conduct 
unbecoming  a  practitioner,  the  board  may  resolve  that  he  is  un- 
worthy to  practise  medicine,  surgery,  or  midwifery  in  this  col- 
ony, and  strike  his  name  off  the  books  and  the  register,  either 
absolutely  or  for  a  limited  period,  and  thereupon  all  his  rights 
and  privileges  shall  thenceforth  cease  and  determine,  either  abso- 
lutely or  for  such  period.  Such  practitioner  or  licensee  may  ap- 
peal to  the  Supreme  Court,  as  provided  in  the  act,  within  four- 
teen days  after  the  passing  of  the  resolution ;  if  such  appeal  is 
not  so  taken  or  prosecuted  at  the  next  sittings  of  the  Supreme 
Court,  the  board's  resolution  stands  confirmed  (ib.,  s.  23). 

Uneegisterbd  Peesons. — S"©  person  is  entitled  to  recover 
in  any  court  any  charge  for  any  medical  or  surgical  advice,  or 
for  attendance  or  the  performance  of  any  operation,  or  for  any 
medicine  which  he  may  have  prescribed  and  supplied,  unless  he 
is  registered  under  this  act  and  shall  have  for  the  current  year 
taken  out  the  certificate  provided  in  section  19  or  the  license  pro- 
vided in  section  22  (ib.,  s.  27). 

It  is  not  lawful  for  any  person,  not  registered,  to  practise 
medicine,  surgery,  or  midwifery  for  hire,  gain,  or  hope  of  re- 
ward (ib.,  s.  24). 

Offences  and  Penalties. — If  a  person  not  registered  pur- 
suant to  the  act  practises  or  professes  to  practise  medicine,  sur- 
gery, or  midwifery,  or  advertises  to  give  advice  or  gives  advice 
in  medicine,  surgery,  or  midwifery,  for  hire,  gain,  or  hope  of 
reward,  he  is  subject,  on  conviction  in  a  summary  manner  before 
a  justice  of  the  peace,  to  a  penalty  not  exceeding  $50,  and  in 
default  to  imprisonment  for  not  exceeding  six  months  (ib.,  s.  24). 

Any  person  who  wilfully  or  falsely  pretends  to  be  a  physi- 
cian, doctor  of  medicine,  surgeon,  or  medical  practitioner,  or  as- 
sumes any  title  or  addition  or  description  other  than  he  actually 
possesses  or  is  entitled  to,  is  liable,  on  conviction  in  a  summary 
manner  before  a  stipendiary  magistrate  or  justice  of  the  peace, 
to  a  penalty  not  exceeding  $50,  or,  in  default  of  payment,  to  im- 
prisonment not  exceeding  three  months  (ib.,  s.  25). 

Any  person  not  registered  pursuant  to  this  act,  who  takes  or 
uses  any  name,  title,  addition,  or  description  implying  or  calcu- 
lated to  lead  people  to  infer  that  he  is  registered  under  this  act 
or  that  he  is  recognized  by  law  as  a  physician,  surgeon,  accouch- 
eur, or  a  licentiate  in  medicine,  surgery,  or  midwifery,  is  liable, 
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on  conviction  in  a  summary  manner  before  a  stipendiary  magis- 
trate or  justice  of  the  peace,  to  a  penalty  not  exceeding  $50,  or, 
in  default  of  payment,  to  imprisonment  not  exceeding  six  months 
(*.,  s.  26). 

If  the  registrar  shall  wilfully  cause  any  name  to  be  placed  on 
the  register  not  in  accordance  with  the  provisions  of  this  act,  he 
shall  forfeit  $100  and  be  removed  from  his  office  by  the  board 
{ih.,  s.  34). 

BiTEDEN  OF  Peoof. — In  any  trial  or  prosecution  under  the 
act  the  burden  of  proof  is  upon  the  person  charged  {ih.,  s.  28). 

Peosectjtions — Penalties. — All  penalties  recovered  under 
the  act  are  to  be  paid  to  the  registrar  and  form  part  of  the  funds 
of  the  board.  Any  person  may  be  prosecutor  or  complainant 
under  the  act,  and  the  board  may  allot  such  portion  of  the  penal- 
ties recovered  as  may  be  expedient  toward  the  payment  of  such 
prosecutor  (ih.,  s.  29). 

Exceptions.'— l^othing  in  the  act  prevents  private  persons 
from  giving  necessary  medical  or  surgical  aid  in  times  of  urgent 
need,  provided  such  aid  is  not  given  for  gain  or  hire  {ih.,  s.  32). 

Any  person  while  employed  in  actual  service  in  any  naval  or 
military  service  as  physician  or  surgeon  may  practise  medicine, 
surgery,  or  midwifery  after  having  been  registered  {ih.,  s.  31). 

Definition. — The  words  "legally  qualified  medical  practi- 
tioner," or  "duly  qualified  medical  practitioner,"  or  any  other 
words  importing  a  person  recognized  by  law  as  a  medical  practi- 
tioner or  member  of  the  medical  profession,  when  used  in  any 
act  of  the  legislature  or  legal  or  public  document,  shall  be  con- 
strued to  mean  a  person  registered  under  this  act  {ih.,  s.  35). 

Medical  Appointments. — 'Eo  person  shall  be  appointed  as 
a  medical  officer,  physician,  or  surgeon  in  any  branch  of  the 
public  service  or  in  any  hospital  or  other  charitable  institution 
unless  he  be  registered  under  this  act  {ih.,  s.  30). 

MiDwiVES. — Nothing  in  the  act  prevents  females  from  prac- 
tising midwifery  {ih.,  s.  33). 

Fees. — For  registration,  certificates,  licenses,  and  examina- 
tions are  regulated  by  the  board  {ib.,  ss.  7,  15,  19,  22). 

All  persons  registered  under  the  Newfoundland  Medical  Act, 
1893,  are  to  be  registered  without  fee  {ih.,  s.  14). 
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Northwest  Territories.  ^ 

College  of  Physicians  and  Surgeons. — The  members  of 
the  medical  profession  who  constituted  the  corporation  named 
below  upon  the  coming  into  effect  of  this  ordinance,  and  all  per- 
sons hereafter  registered  members  of  said  college  under  the  pro- 
Tisions  of  this  ordinance,  are  a  body  corporate  under  the  name 
of  "The  College  of  Physicians  and  Surgeons  of  the  liTorthwest 
Territories"  (Cons.  Ordin.  of  1898,  c.  52,  s.  2). 

Council. — There  is  a  council  of  said  college  consisting  of  five 
members  appointed  by  the  persons  registered  as  medical  practi- 
tioners who  have  paid  their  fees  to  the  council,  from  the  persons 
entitled  to  vote  and  registered  in  pursuance  of  this  ordinance 
(ib.,  ss.  3,  4,  5). 

The  method  of  voting  is  regulated  in  detail  in  the  ordinance 
(ib.,  SS.  8-22,  as  amd.  Ord.  1903,  c.  12,  ss.  1,  2). 

The  council  appoints  among  other  officers  a  registrar  (ib.,  s. 
23),  and  an  executive  committee  to  take  cognizance  of  and  action 
upon  all  such  matters  as  may  be  delegated  to  it  by  the  council 
or  as  may  require  immediate  interference  or  attention  between 
the  adjournment  of  the  council  and  its  next  meeting;  all  such 
acts  shall  be  valid  only  till  the  next  ensuing  meeting  of  the  coun- 
cil ;  but  the  committee  has  no  power  to  alter,  repeal,  or  suspend 
any  by-law  of  the  council  (ib.,  s.  24). 

Eegistbr — Qualification. — The  council  is  required  to 
cause  the  registrar  to  keep  a  register  of  the  names  of  all  persons 
registered  under  this  ordinance,  and  from  time  to  time  the  names 
of  all  persons  who  have  complied  with  its  enactments  and  with 
the  rules  and  regulations  of  the  council  respecting  the  qualifica- 
tions required  from  practitioners  of  medicine  or  surgery.  Only 
those  persons  whose  names  are  inscribed  in  the  register  are 
deemed  qualified  and  licensed  to  practise  medicine  or  surgery, 
except  as  hereinafter  provided  (ib.,  s.  27). 

The  register  is  at  all  times  required  to  be  open  and  subject  to 
inspection  by  any  person  (ib. ). 

The  registrar  is  required  to  keep  his  register  correct  and  to 
make  the  necessary  alterations  in  the  addresses  or  qualifications 
of  persons  registered  (ib.,  s.  28). 

'See  n.  1,  p.  630.     See  Alberta,  Appendix,  p.  707. 
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The  council  is  required  to  admit  on  the  register : 

(a)  Any  person  possessing  a  diploma  from  any  college  in 
Great  Britain  and  Ireland  (having  power  to  grant  such  diploma) 
entitling  him  to  practise  medicine  or  surgery,  and  who  shall  pro- 
duce such  diploma  and  furnish  satisfactory  evidence  of  identifi- 
cation ; 

(6)  Any  member  of  any  incorporated  college  of  physicians 
and  surgeons  of  any  Province  of  the  Dominion  of  Canada  exer- 
cising powers  similar  to  those  conferred  by  this  ordinance  upon 
the  College  of  Physicians  and  Surgeons  of  the  ITorthwest  Terri- 
tories (amended  c.  15,  1900). 

(e)  Any  person  who  shall  produce  from  any  college  or  school 
of  medicine  and  surgery  recognized  by  the  council  of  the  College 
of  Physicians  and  Surgeons  of  the  Northwest  Territories  a  certifi- 
cate or  certificates  that  he  has  taken  a  four  years'  course  of  lec- 
tures and  a  diploma  of  qualification  from  such  recognized  college 
or  school ;  provided  he  furnish  to  the  council  satisfactory  evi- 
dence of  identification,  and  pass,  before  the  members  thereof,  or 
such  examiners  as  may  be  appointed  for  the  purpose,  a  satisfac- 
tory examination  touching  his  fitness  and  capacity  to  practise  as 
a  physician  and  surgeon,  upon  payment  to  the  registrar  of  $50 
toward  paying  the  expenses  of  the  examining  board  (ib.,  s.  29, 
as  amended  c.  15,  1900). 

Whenever  there  is  established  under  the  act  of  the  Parliament 
of  Canada  known  as  the  Canada  Medical  Act,  1902,  or  any  act 
in  amendment  thereof,  a  register  for  Canada  of  medical  practi- 
tioners, under  the  control  of  a  medical  council  appointed  or 
elected  pursuant  to  the  provisions  of  said  act  or  acts,  then,  not- 
withstanding anything  in  this  ordinance  contained,  any  person 
duly  registered  in  said  medical  register  for  Canada  as  a  medical 
and  surgical  practitioner  shall  be  deemed  qualified  and  entitled 
to  be  registered  in  the  Medical  Eegister  of  the  Northwest  Terri- 
tories as  a  duly  qualified  medical  and  surgical  practitioner,  and 
such  person  and  no  other  ^  shall  be  registered,  and  such  registra- 
tion shall  be  made  upon  production  of  a  certificate  under  the 
hand  of  the  registrar  of  the  said  Medical  Council  for  Canada, 
certifying  that  such  person  is  duly  registered  in  the  said  Medical 

'  The  literal  effect  of  this  expres-  tion,  after  the  establishment  thereuu- 
sion  ''and  no  other"  would  be  to  der  of  a  register  for  Canada  under 
make  qualification  uuder  the  Canada  said  act.  Query :  Whether  it  was  de- 
Medical  Act,  1903,  the  sole  qualiflca-  signed  to  have  this  effect? 
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Eegister  for  Canada,  and  upon  satisfactory  proof  of  the  identity 
of  such  person ;'  provided  that  such  person  may  be  required  to 
pay  such  fee  for  such  registration  in  the  Territories  as  the  Medi- 
cal Council  for  the  Territories  may  impose  in  that  behalf,  and 
provided  that  the  provisions  of  this  section  shall  not  apply  to  or 
affect  any  person  duly  registered  under  the  said  ordinance  at  the 
time  the  Canada  Medical  Act,  1902,  becomes  operative  (Ord. 
1903,  c.  12,  s.  4). 

Pq-wees  of  Council.  — The  council  may  by  by-law  delegate 
to  the  registrar  power  to  admit  to  practise  and  to  register  any 
person  having  the  necessary  qualifications  entitling  him  to  be 
registered  by  such  council  (ib.,  s.  31). 

The  council  shall  from  time  to  time  make  orders,  regulations, 
or  by-laws  for  the  regulation  of  the  register  and  the  guidance  of 
examiners,  and  may  prescribe  subjects  and  modes  of  examina- 
tion, and  may  make  all  such  rules  and  regulations  in  respect  of 
examinations,  not  contrary  to  the  ordinance,  that  they  may  deem 
expedient  and  necessary  (ib.,  s.  35). 

The  council  may  also  make,  alter,  amend,  and  repeal  rules 
and  regulations,  among  other  things,  for  the  well-being  and  dis- 
cipline of  the  council  and  the  promotion  of  medical  and  surgical 
knowledge  (*.,  s.  36). 

The  council  may  at  any  time  direct  the  name  of  any  person 
improperly  registered  to  be  erased  from  the  register,  and  such 
name  shall  be  erased  by  the  registrar  (i6.,  s.  32). 

Central  Examining  Board. — The  council  has  power  to 
establish,  conjointly  with  the  council  or  councils  of  any  college 
or  colleges  of  physicians  and  surgeons  incorporated  under  any 
act  of  the  legislature  of  any  province  of  Canada  and  possessing 
powers  similar  to  those  conferred  on  the  College  of  Physicians 
and  Surgeons  of  the  ISTorthwest  Territories,  a  central  examining 
board,  and  to  delegate  to  such  board  all  powers  possessed  by  the 
said  council  respecting  the  examination  of  candidates  for  admis^ 
sion  to  practise  medicine  and  surgery ;  provided  that  such  power 
shall  not  be  exercised  unless  the  persons  passing  any  examination 
of  such  central  examining  board  shall,  on  complying  with  the 
laws  and  rules  of  the  respective  councils  in  other  respects,  be 
entitled  to  registration  as  legally  qn.alified  medical  practitioners 
in  the  provinces  whose  councils  may  have,  conjointly  with  the 
said  council,  established  such  central  examining  board ;  provided 
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that  any  examinations  conducted  by  such  central  examining 
board  shall  be  held  in  at  least  one  place  within  the  Territories 
simultaneously  with  such  examinations  held  in  any  province  (i6., 
s.  37). 

FoEFEiTURE  OF  EIGHTS. — If  any  medical  practitioner  be 
convicted  of  any  indictable  offence  or  after  due  inquiry  be  judged 
by  the  council  to  have  been  guilty  of  infamous  conduct  in  any 
professional  respect,  the  council  may,  if  it  sees  fit,  direct  the 
registrar  to  erase  the  name  of  such  practitioner  from  the  register, 
and  the  name  shall  be  erased  (ib.,  s.  38). 

The  council  may,  and  on  the  application  of  any  three  regis- 
tered medical  practitioners  shall,  cause  inquiry  to  be  made  into 
the  case  of  a  person  alleged  to  be  liable  to  have  his  name  erased 
under  the  preceding  section,  and  on  proof  of  such  conviction  or 
infamous  or  unprofessional  conduct  shall  cause  the  name  of  such 
person  to  be  erased  from  the  register ;  provided  the  name  of  a 
person  shall  not  be  erased  on  account  of  his  adopting  or  refrain- 
ing from  adopting  the  practice  of  any  particular  theory  of  medi- 
cine or  surgery,  nor  on  account  of  a  conviction  for  a  political 
offence  out  of  Her  Majesty's  dominion,  nor  on  account  of  a  con- 
viction for  an  offence  which,  though  within  the  provisions  of  sec- 
tion 38,  ought  not.  In  the  opinion  of  the  council  or  the  committee 
hereinafter  named,  either  from  the  trivial  nature  of  the  offence 
or  from  the  circumstances  imder  which  it  was  committed,  to  dis- 
qualify a  person  from  practising  medicine  or  surgery  (ib.,  s.  39). 

The  council  may  order  to  be  paid  out  of  funds  at  their  dis- 
posal such  costs  as  they  may  deem  just  to  a  person  against  whom 
a  frivolous  and  vexatious  complaint  has  been  made  (ib.,  s.  40). 

Where  the  council  direct  the  erasure  from  the  register  of  a 
name  or  other  entry,  it  shall  not  be  again  entered  except  by  di- 
rection of  the  council  or  order  of  a  judge  of  the  Supreme  Court 
(ib.,  s.  41). 

The  council  may  in  any  case  direct  the  restoration  of  a  name 
or  entry  erased,  with  or  without  fee,  not  exceeding  the  registra- 
tion fee  (ib.,  s.  42). 

The  law  provides  for  a  committee  of  inquiry  respecting  such 
erasure  and  restoration,  and  regulates  in  detail  its  constitution 
and  procedure  and  appeal  from  the  decision  of  the  council  there- 
on (ib.,  ss.  43  to  50). 

Rights  of  Registered  Persons. — Every  person  registered 
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under  the  ordinance  is  entitled  to  practise  medicine  and  surgei-y, 
including  midwifery,  or  any  one  of  them,  and  to  demand  and  re- 
cover with  costs  reasonable  charges  for  professional  aid,  advice, 
and  visits,  and  the  cost  of  medicine  or  surgical  appliances  ren- 
dered or  supplied  by  him  to  his  patients  (ib.,  s.  51). 

Limitation. — A  period  of  one  year  after  the  termination  of 
professional  service  requested  or  rendered  is  established  as  a  lim- 
itation to  actions  for  negligence  or  malpractice  against  duly  reg- 
istered members  of  the  college  {ib.,  s.  52). 

Eegistbr — Eyidence. — The  registrar,  under  the  direction 
of  the  council,  is  required  from  time  to  time  at  least  annually  to 
publish  a  correct  register  of  the  names  and  residences  and  the 
medical  titles,  diplomas,  and  qualifications  conferred  by  any 
college  or  body,  of  all  persons  appearing  on  the  register  on  the 
day  of  publication.  The  register  is  called  "IsTorthwest  Territo- 
ries' Medical  Eegister, "  and  a  copy  for  the  time  being,  purport- 
ing to  be  so  printed  and  published,  is  prima  facie  evidence  in  all 
Territorial  courts  that  the  persons  therein  specified  are  regis- 
tered according  to  the  ordinance.  The  absence  of  a  name  from 
such  copy  is  (subject  to  subsection  2)  prima  facie  evidence  that 
such  person  is  not  so  registered  {ib.,  s.  57). 

In  case  a  person's  name  does  not  appear  on  such  copy,  a  cer- 
tified copy  under  the  hand  of  the  registrar  of  the  entry  of  the 
name  of  such  person  on  the  register  is  evidence  that  such  person 
is  so  registered  (ib.,  s.  57  [2]). 

Neglect  to  Eegister. — A  person  entitled  to  be  registered 
and  neglecting  or  omitting  to  register  is  not  entitled  to  any  of 
the  rights  or  privileges  conferred,  so  long  as  the  neglect  or  omis- 
sion continues,  and  is  liable  to  all  penalties  against  unqualified 
or  unregistered  practitioners  (ib.,  s.  59). 

Offences  and  Penalties. — No  unregistered  person  shall 
practise  medicine  or  surgery  for  hire  or  hope  of  reward.  To 
practise  or  profess  to  practise  medicine  or  surgery  without  regis- 
tration, for  hire,  gain,  or  hope  of  reward,  is  punishable  with  a 
penalty  not  exceeding  $100  (ib.,  s.  60). 

To  wilfully  or  falsely  pretend  to  be  a  physician,  doctor  of 
medicine,  surgeon,  or  general  practitioner,  or  to  assume  any  title, 
addition  or  description  not  actually  possessed  and  to  which  the 
person  is  not  legally  entitled  under  this  ordinance,  is  punishable 
with  a  penalty  of  from  $10  to  $50  (ib.,  61). 
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Without  being  registered  under  this  ordinance,  to  take  or  use 
any  name,  title,  addition,  or  description  implying  or  calculated 
to  lead  people  to  infer  registration  or  recognition  by  law  as  a 
physician,  surgeon,  or  licentiate  in  medicine  or  surgery  is  pun- 
ishable with  a  penalty  of  from  $25  to  $100  (i6.,  s.  62). ' 

Prosecutions  may  be  brought  or  heard  before  a  justice  of  the 
peace,  who,  in  case  the  penalty  and  costs  are  not  forthwith  paid 
on  conviction,  may  commit  the  offender  to  the  common  jail  for 
not  exceeding  one  month  unless  sooner  paid  (tZ>.,  s.  63). 

Uneegisteeed  Peesons. — No  person  is  entitled  to  recover 
any  charge  for  any  medical  or  surgical  advice  or  attendance  or 
the  performance  of  any  operation  or  medicine  which  he  may 
ha\'e  prescribed  (ib.,  s.  53) ;  nor  to  be  appointed  as  medical  offi- 
cer, physician,  or  surgeon  in  any  branch  of  the  public  service 
or  in  any  hospital  or  other  charitable  institution  not  supported 
wholly  by  voluntary  contributions,  unless  registered  under  this 
ordinance  (ib.,  s.  54). 

No  certificate  required  by  any  ordinance  from  any  physician 
or  surgeon  or  medical  practitioner  is  valid  unless  the  signer  is 
registered  under  this  ordinance  (ib. ,  s.  55). 

BuEDEN  OF  Peoof. — In  prosecutions  under  this  ordinance, 
the  burden  of  proof  of  registration  is  upon  the  person  charged 
(ib.,  s.  64). 

Peoof.  —The  production  of  a  printed  or  other  copy  of  the 
register,  or  of  any  extract  therefrom  certified  by  the  registrar, 
is  sufficient  evidence  of  registration ;  a  certificate  purporting  to 
be  signed  by  any  person  in  his  capacity  of  registrar  of  the  coun- 
cil under  this  ordinance  is  prima  facie  evidence  that  he  is  regis- 
trar without  proof  of  his  signature  or  of  his  being  in  fact  regis- 
trar (ib.,  s.  58). 

Limitation  of  Prosecutions.  —  Prosecutions  must  be 
commenced  within  six  months  from  the  date  of  the  alleged 
offence  (ib.,  s.  65). 

Stat. — The  council  may  by  order  signed  by  the  president 
having  the  seal  of  the  council  appended,  stay  proceedings  in 
prosecutions  under  this  ordinance  where  deemed  expedient  (ib., 
s.  66). 

Definition. — "Legally  qualified  medical  practitioner"  or 
"duly  qualified  medical  practitioner,"  or  any  other  words  imply- 
ing legal  recognition  as  a  medical  practitioner  or  member  of  the 
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medical  profession,  when  used  in  any  ordinance  or  law  so  far  as 
they  apply  to  the  Territories,  mean  a  person  registered  under 
this  ordinance  (t&. ,  s.  56). 

HoMCEOPATHiSTS. — Homosopathic  physicians  may  be  regis- 
tered under  this  ordinance  on  complying  with  the  terms  of  sec- 
tion 29  (ib.,  s.  30). 

Fees. — To  the  registrar  or  his  deputy  from  each  member  an- 
nually as  the  council  may  determine  by  by-law,  not  exceeding 
$2  payable  January  1st  each  year,  deemed  a  debt  due-  by  each 
member  of  the  college,  recoverable  with  costs  of  suit  in  the  name 
of  the  college ;  but  the  council  may  remit  any  annual  fees  of  any 
member  resident  out  of  the  Territories  during  the  period,  in  re- 
spect of  which  the  fees  become  due  {ib.,  s.  34,  as  amd.  Ord. 
1903,  c.  12,  s.  3). 

Prom  practitioner  registered  under  sec.  4  of  ch.  12  of  Ord. 
1903  (above),  such  fee  for  registration  in  the  Territories  as  the 
Medical  Council  may  impose  in  that  behalf  (Ord.  1903,  c.  12,  s. 

4). 

To  the  registrar,  from  every  applicant  for  examination  $50 
(«.,  s.  29). 

To  the  registrar  for  registration  under  any  section  of  this 
ordinance  $50  (ib.,  s.  33). 

XovA  Scotia.' 

Medical  Boaed.'— There  is  a  Provincial  Medical  Board  con- 
sisting of  thirteen  qualified  medical  practitioners  of  not  less  than 
seven  years'  standing,  seven  appointed  by  the  governor  in  coun- 
cil, and  six  elected  by  the  Medical  Society  of  Xova  Scotia  (E.  S., 
1900,  c.  103,  s.  3).     This  board  is  a  body  corporate  (ib.,  s.  4). 

The  board  appoints  a  secretary  who  is  required  to  be  a  quali- 
fied medical  practitioner,  resident  at  Halifax,  and  who  is  the 
registrar  of  the  board  (ib. ,  ss.  8,  9),  and  who  is  required  to  keep  his 

'  The  statute  is  a  municipal  regula-  ing  abroad,   whose  transactions  are 

tion  confined  in  Its  operation  to  Nova  to  be  governed  by  the  law  of   the 

Scotia.    Wilmot  «.  Shaw,   14  Nova  country  where  the  services  were  per- 

Scotia,  2R.  &G.,  343;  3C.  L.  T.,96.  formed.     Wilmot  «.  Shaw,  14  Nova 

The  whole  scope  of  the  act  relates  Scotia,  3  R.  &  G.,  343;  2  0.  L.  T.,  96. 
to  the  practice  of  the  profession  in  '  The  board  is  a  corporation  and  may 
tlie  province ;  the  remedy  sought  to  sue  in  its  own  name  for  the  penalties, 
be  effected  by  the  act  does  not  in  any  Provincial  Medical  Board  v.  Wash- 
way  relate  to  actions  upon  contracts  ington,  19  Nova  Sc,  7  R.  &  G.,  470^-- 
or  for  services  between  parties  resid-  8  C.  L.  T.,  16. 
40 
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registers  according  to  the  provisions  of  this  chapter  and  the  regu- 
lations and  by-laws  of  the  board  (ib.,  s.  15). 

Powers  of  the  Boaed. — Among  the  powers  of  the  board 
are  the  following  relating  to  the  study  and  admission  to  the  prac- 
tice of  medicine,  etc. :  to  regulate  the  study  of  medicine  by 
making  rules  not  inconsistent  with  this  chapter  in  respect  to  pre- 
liminary qualifications,  the  course  of  study,  professional  exami- 
nations, and  the  nature  of  the  evidence  to  be  produced  before  the 
board  with  respect  thereto ;  to  appoint  persons  to  conduct  pre- 
liminary and  professional  examinations :  to  decide  on  times  and 
places  for  holding  examinations,  and  the  remuneration  to  be  paid 
to  examiners;  to  examine  all  degrees,  diplomas,  licenses,  and 
other  credentials  presented  in  support  of  applications  for  regis- 
tration and  require  from  the  applicant  a  statement  on  oath  that 
he  is  the  person  whose  name  is  mentioned  in  such  credentials  and 
became  possessed  thereof  honestly ;  to  cause  every  medical  prac- 
titioner in  the  province  to  enter  in  a  register  of  the  board  to  be 
kept  by  the  registrar  and  to  be  called  the  medical  register,  his 
name,  age,  place  of  residence,  the  date  of  his  license,  diploma, 
or  certificate  of  qualification,  and  the  institution  or  authority 
conferring  it;  to  cause  every  person  engaged  in  the  study  of 
medicine  for  the  purpose  of  qualifying  to  practise,  to  enter  in  a 
register  of  the  board,  to  be  kept  by  the  register,  and  to  be  called 
the  medical  students'  register,  his  name,  age,  place  of  residence, 
date  and  particulars  of  his  preliminary  examination,  and  place 
and  date  of  his  commencement  of  the  study  of  medicine ;  to  cause 
every  midwife  in  the  city  of  Halifax  to  enter  in  a  register  of  the 
board,  to  be  kept  by  the  registrar,  and  to  be  called  the  midwives' 
register,  her  name,  place  of  residence,  and  age,  as  well  as  her 
license  or  certificate,  or  the  nature  of  her  qualification  or  author- 
ity to  practise  as  a  midwife ;  to  make  regulations  and  by-laws 
concerning  the  registers,  and  for  bringing  this  chapter  into  effect 
(which  maybe  disallowed  by  the  governor  in  council)  (ib.,  s.  13). 

Eegistee — Evidence. — The  registrar  is  required  before  the 
1st  of  August  each  year  to  cause  to  be  printed  and  published  in 
the  Boyal  Gazette  of  the  province,  and  in  such  other  manner  as 
the  board  appoints,  a  correct  list  in  alphabetical  order  according 
to  the  surnames  with  the  residences  and  medical  titles,  diplomas, 
and  qualifications,  with  the  dates  thereof  of  all  persons  appear- 
ing on  the  register  as  existing  on  June  30th  in  such  year :  and  a 
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list  purporting  to  be  so  printed  and  published,  is  from  August 
Ist  to  the  same  date  in  the  following  year,  prima  fade  evidence 
in  all  courts  of  justice  that  the  persons  specified  are  registered 
according  to  this  chapter.  The  absence  of  a  name  from  such 
list  is  during  the  same  period  jjnma/acie  evidence  that  such  per- 
son is  not  so  registered.  In  the  case  of  a  person  whose  name 
does  not  appear  in  such  list,  a  certified  copy,  under  the  hand  of 
the  registrar,  of  the  entry  of  his  name  on  the  register  is  evidence 
that  such  person  is  registered  under  the  provisions  of  this  chap- 
ter (*.,  s.  32). 

Students. — No  person  can  begin  or  enter  on  the  study  of 
medicine  for  the  purpose  of  qualifying  himself  to  practise  in  the 
province  unless  he  first  produces  to  the  registrar  a  certificate 
from  the  examiners  appointed  by  the  board  to  show  that  he  has 
passed  the  preliminary  examination  in  the  subjects  prescribed 
by  the  rules  and  regulations  of  the  board  or  evidence  of  having 
passed  such  equivalent  examination  [as?]  is  accepted  by  the 
board,  and  unless  he  causes  his  name  forthwith  to  be  entered  in 
the  medical  students'  register,  and  for  such  registration  has  paid 
such  fees  as  the  board  appoints  (ib. ,  s.  16).  No  candidate  is  ad- 
mitted to  the  preliminary  examination  unless  at  least  fourteen 
days  previous  thereto  he  has  given  notice  to  the  registrar  of  his 
intention  to  present  himself  for  such  examination,  and  unless  he 
has  produced  to  the  registrar  satisfactory  evidence  that  he  has 
completed  his  sixteenth  year  and  has  paid  a  fee  of  $10  to  the  reg- 
istrar {ib.,  s.  17). 

Examinees. — There  are  two  professional  examiners  in  each 
subject  with  respect  to  which  a  professional  examination  is  re- 
quired; no  more  than  one  member  of  the  teaching  faculty  of  any 
medical  school  or  college  shall  be  appointed  examiner  in  any  one 
subject  (J6.,  s.  18). 

Qualification. — Subject  to  the  exceptions  in  this  chapter 
every  person  shall  be  entitled  to  have  his  name  entered  on  the 
medical  register  who  produces  satisfactory  evidence  to  the  board 
that  he  has  passed  the  preliminary  examination,  or  equivalent 
examination  provided  by  this  chapter,  and  had  his  name  entered 
in  the  medical  students'  register;  that  after  such  examination 
and  registration  he  has  followed  his  studies  during  a  period  not 
less  than  four  years ;  that  during  such  four  years  he  has  attended 
at  some  university,  college,  or  incorporated  school  of  medicine  in 
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good  standing,  a  graded  collegiate  course  of  four  sessions  of  not 
less  than  eight  months  each,  such  course  to  include  satisfactory 
and  sufficient  lectures  and  instruction  in  anatomy,  practical 
anatomy,  physics,  chemistry,  practical  chemistry,  physiology, 
histology,  materia  medica,  pharmacy,  therapeutics,  surgery, 
clinical  surgery,  medicine,  clinical  medicine,  obstetrics,  practical 
obstetrics,  diseases  of  women  and  children,  medical  jurispru- 
dence, hygiene,  pathology  (including  bacteriology  and  post-mor- 
tem examinations),  and  that  he  has  attended  the  general  practice 
of  a  hospital  in  which  are  not  less  than  one  hundred  beds  under 
the  charge  of  not  less  than  four  recognized  medical  practitioners 
of  whom  at  least  one  must  be  a  surgeon  for  a  period  of  not  less 
than  twenty-four  months,  that  he  has  satisfactorily  passed  an 
examination  in  the  various  branches  hereinbefore  specified  before 
the  professional  examiners  appointed  under  the  provisions  of  this 
chapter,  and  has  received  from  the  board  its  certificate  of  quaU- 
fication;  provided  that  any  candidate  who  at  the  time  of  his 
examination  intimates  his  intention  to  practise  the  system  of 
homoeopathy,  shall  not  be  required  to  pass  an  examination  in 
either  materia  medica,  or  therapeutics,  or  in  the  theory  or  prac- 
tice of  medicine,  or  in  surgery  or  midwifery  except  the  operative 
practical  parts  thereof,  before  any  examiners  other  than  homoeo- 
pathic examiners,  who  shall  be  appointed  by  the  board ;  that  he 
is  not  less  than  twenty -one  years  of  age;  and  that  he  has  paid 
the  registrar  such  fee  as  the  board  by  general  by-law  appoints 
(il>.,  s.  19).  The  foregoing  curriculum  and  regulations  shall  be 
compulsory  only  in  the  case  of  persons  who  began  the  study  of 
medicine  subsequent  to  July  1st,  1899  (ib.,  s.  19). 

The  board  has  power,  subject  to  the  approval  of  the  governor 
in  council,  to  make  from  time  to  time  such  alterations  in  the 
same  as  are  required  (ib.,  s.  19). 

The  last  preceding  section  does  not  apply  to  any  person  in 
actual  practice  duly  registered  under  chapter  56  of  Eevised  Stat- 
utes, 3d  series ;  such  persons  are  entitled  to  be  registered  under 
this  chapter  without  fee  (ib.,  s.  20).'  The  board  is  required  to 
admit  to  registration  on  payment  of  the  registration  fee  any  per- 

'A  physician  practising  in  New-  instituted   against    the   person  who 

foundland,   who   performed  medical  employed  him.     Wilmot  v.  Shaw,  14 

services  in  Newfoundland  for  a  per-  Nova  Scotia,  3  R.  &  G.,  343;  2  C:  L. 

son    resident     there,     may    recover  T.,  96  (1881).     See  n.  1,  p.  625. 
therefor  in  Nova  Scotia,  in  an  action 
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son  desirous  of  practising  in  Nova  Scotia  who  is  duly  registered  by 
the  General  Medical  Council  of  Great  Britain  {ib.,  s.  21,  sub.  s.  1). 

When  it  appears  that  there  has  been  established  in  any  other 
province  of  Canada,  or  in  the  Northwest  Territories  of  Canada, 
an  examining  board  similar  to  that  constituted  by  this  chapter, 
or  an  institution  duly  recognized  by  the  legislature  of  any  such 
province  or  said  Territories,  as  the  sole  examining  body  therein 
for  the  purpose  of  granting  certificates  of  qualification  for  the 
practice  of  medicine,  and  whereof  the  curriculum  is  equivalent 
to  that  established  by  this  chapter,  the  holder  of  a  certificate  of 
qualification  therefrom  shall  on  due  proof  and  upon  payment 
of  the  registration  fee,  be  entitled  to  registration  by  thejaoard  if 
the  same  privilege  is  accorded  by  such  examining  board  or  in- 
stitution to  those  holding  certificates  of  qualification  from  the 
board  (ib.,  s.  21,  sub.  s.  2,  as  amd..  Act  1903,  c.  63,  s.  2). 

Whenever  there  is  established  under  the  act  of  the  Parliament 
of  Canada  known  as  "  The  Canada  Medical  Act,  1902, "  or  any  act 
in  amendment  thereof,  a  register  for  Canada  of  medical  practi- 
tioners under  the  control  of  a  medical  council  appointed  or  elected 
pursuant  to  the  provisions  of  said  act  or  acts,  then,  notwithstand- 
ing anything  contained  in  this  chapter,  any  person  duly  regis- 
tered in  said  medical  register  for  Canada  as  a  medical  and  surgi- 
cal practitioner  shall  be  deemed  to  be  qualified  and  entitled  to 
be  registered  in  the  medical  register  of  the  board  as  a  duly  qual- 
ified medical  and  surgical  practitioner,  and  shall  be  so  registered 
upon  the  production  of  a  certificate  under  the  hand  of  the  regis- 
trar of  said  medical  council  for  Canada,  certifying  that  such  per- 
son is  duly  registered  in  said  medical  register  for  Canada,  and 
upon  satisfactory  proof  of  the  identity  of  such  person,  and  upon 
payment  of  such  fee  as  may  be  prescribed  by  the  board,  not  ex- 
ceeding the  fee  ordinarily  payable  in  cases  of  registration  under 
the  other  provisions  of  this  chapter  (ib. ,  s.  21,  s.  s.  3,  added  c. 
63,  Acts  19t)3). 

Unregistered  Persons. — No  person  shall  practise  medi- 
cine, surgery,  or  midwifery  in  Nova  Scotia  unless  his  name  is 
registered  in  the  medical  register  (ib.,  s.  22). 

No  person  shall  be  appointed  as  medical  officer,  physician,  or 
surgeon  in  any  branch  of  the  public  service  of  this  province,  or 
in  any  hospital  or  other  charitable  institution,  unless  he  is  regis- 
tered under  the  provisions  of  this  chapter  (ib.,  s.  23). 
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No  certificate  required  by  any  statute  from  any  physician, 
surgeon,  or  medical  practitioner  shall  be  valid  unless  the  person 
granting  or  signing  the  same  is  registered  under  this  chapter  (ib., 
s.  24).  ■     ■ 

No  person  is  entitled  to  recover  in  any  court  of  law  any 
charge  for  medical  or  surgical  advice  or  attendance,  or  for  the 
performance  of  any  operation,  or  for  medicines  or  medical  or 
surgical  appliances  which  he  has  supplied  or  furnished  unless  he 
proves  upon  the  trial  that  he  is  registered  under  this  chapter.' 
(This  does  not  apply  to  the  sale  by  qualified  druggists  or  chem- 
ists of  articles  properly  belonging  to  their  business  [ib.,  s.  25]).' 

NegJjECT  TO  Eegistee. — Any  person  neglecting  or  omitting 
to  be  registered  is  not  entitled  to  any  of  the  rights  or  privileges 
conferred  (ib.,  s.  31). 

Theories  op  Medicine  oe.  Stjegert. — No  person  other- 
wise duly  qualified  shall  be  refused  registration  on  account  of  his 
adoption  or  refusal  to  adopt  the  practice  of  any  particular  theory 
of  medicine.  In  case  of  such  refusal  by  the  board  the  person 
aggrieved  has  the  right  to  appeal  to  the  governor  in  council, 
who,  on  due  cause  shown,  may  issue  an  order  to  the  board  to 
register  the  name  of  such  person  (ib. ,  s.  26). 

Evidence  foe  Eegisteation. — No  qualification  is  entered 
either  on  the  first  registration  or  by  way  of  addition  unless  the 
board  is  satisfied  by  sufficient  evidence  that  the  person  claiming 
is  entitled,  and  any  entry  proved  to  the  satisfaction  of  the  board 
to  have  been  fraudulently  or  incorrectly  made  shall  by  direction 
of  the  board  be  erased  from  the  register  (ib.,  s.  28). 

Foepbituee  op  Eights. — Any  medical  practitioner  sen- 
tenced to  imprisonment  in  a  penitentiary  or,  after  due  inquiry, 
judged  by  the  board  to  have  been  guilty  of  infamous  conduct  in 
any  professional  respect,  thereby  forfeits  his  right  to  regis- 
tration, and  if  registered  his  name  shall,  by  the  direction  of  the 
board,  be  erased  from  the  register  (/&. ,  s.  25). 

Additional  Qualifications. — Every  person  registered  un- 
der this  chapter,  who  has  obtained  any  degree  or  qualification 
other  than  that  with  respect  to  which  he  has  been  registered,  may 

'Seen.  1,  p.  638.  which   the   evidence   shows   is  pre 

'  Though  a  court  may  not  allow  its  scribed  by  many  physicians  to  their 

power  to  be  exercised  to  protect  a  patients.     Irisli  «.  Puttner,  19  Nova 

quack  remedy,  it  will  not  apply  this  Sc,  7  R.  &  G.,  405. 
rule  to  an  emulsion  of  cod-liver  oil 
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have  such  other  degree  or  qualification  inserted  in  the  register 
in  substitution  for  or  iu  addition  to  the  qualification  previously 
registered,  on  the  payment  of  such  fee  as  the  board  appoints  (ih. , 
s.  27). 

Eights  op  Eegistered  Peksons.— Every  person  registered 
under  the  provisions  of  this  chapter  is  entitled  according  to  his 
qualification  or  qualifications  to  practise  medicine,  surgery,  or 
midwifery,  or  any  of  them  as  the  case  may  be,  and  to  demand 
and  receive  in  any  court  of  justice  reasonable  charges  for  pro- 
fessional aid,  advice,  and  attendance  ^  and  the  cost  of  any  medi- 
cines or  any  medical  or  surgical  appliances  furnished  by  him  to 
Ms  patients  (i&.,  s.  30). 

Definition. — The  expression  "qualified  medical  practi- 
tioner" or  any  other  words  importing  a  person  recognized  by 
law  as  a  medical  practitioner  or  a  member  of  the  medical  pro- 
fession, when  used  in  this  chapter,  unless  the  context  otherwise 
requires,  means  a  person  registered  under  this  chapter  {ih.,  s.  2). 

Offences  and  Penalties.  — If  a  person  not  registered  prac- 
tises, or  in  any  manner  or  by  any  means  whatsoever  professes  to 
practise "  medicine,  surgery,  or  midwifery  for  hire,  gain,  or  hope 
of  reward,  or  advertises  in  any  manner  or  by  any  means  what- 
soever to  give  advice  in  medicine,  surgery,  or  midwifery,  he  is 
liable  to  a  penalty,  not  exceeding  $20  for  each  day  that  he  so 
practises,  professes  to  practise,  or  advertises  (ib.,  s.  35  [1]).  If 
any  person  wilfully  pretends  to  be  a  physician,  doctor  of  medi- 
cine, surgeon,  or  general  practitioner,  or  assumes  any  title, 
addition,  or  description  other  than  he  actually  possesses  and  is 
legally  entitled  to,  he  is  liable  for  each  offence  to  a  penalty  not 
exceeding  $100  {ib.,  s.  35  [2]).  Every  person  not  registered 
under  this  chapter,  who  takes  or  uses  any  name,  title,  addition, 
or  description,  implying  or  calculated  to  lead  people  to  infer 
that  he  is  registered  under  this  chapter, '  or  that  he  is  recognized 

'The house  surgeon  of  a  hospital  (in  practise,  or  leading  people  to  infer 
the  absence  of  a  by-law  prohibiting  that  he  is  qualified  to  practise.  Pro- 
him  from  charging  patients)  is  enti-  vincial  Medical  Board  ■».  Washington, 
tied  to  recover  on  an  implied  assump-  19  Nova  Sc,  7  R.  &  G.,  470;  8  C. 
sit  for  services  rendered  to  a  patient  L.  T.,  16  (1886)  (Wetherbe,  J.,  dis- 
able to  pay,  who  resorted  to  the  hos-  senting). 

pital  for  better  attendance.     Parrell  '  An  unregistered  person  who  has  a 

».  McLaren,  2  Nova  Be.  L.  R.,  3  R.  diploma  as  an  M.D.  is  entitled  to  use 

&  C,  75.  the  title,  but  not  by  advertisement  or 

■  The  law  imposes  a  penalty  for  an  in  such  a  way  as  to  lead  people  to  in- 
unregistered    person     profes'sing    to  fer  that  he  was  registered.     Provin- 
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by  law  as  a  physician,  surgeon,  or  accoucheur,  or  as  a  licentiate 
in  medicine,  surgery,  or  midwifery,  is  liable  for  each  offence  to 
a  penalty  not  exceeding  $100  (ib.,  s.  36). 

All  penalties  and  forfeitures  are  recoverable  with  costs,  in  the 
same  manner  as  a  private  debt  by  the  board '  or  any  qualified 
medical  practitioner  in  any  court  having  jurisdiction  of  actions 
of  debt  to  the  extent  of  $80  or  upward.  Such  recoveries  belong 
to  the  board  (ib.,  s.  37). 

On  trials  under  this  chapter  the  burden  of  proof  of  due  regis- 
tration is  on  the  person  charged,  and  in  absence  of  proof  that  he 
is  so  registered  it  is  conclusively  presumed  against  him  that  he 
is  not  so  registered  under  this  chapter  (ib.,  s.  38). 

If  a  person  wilfully  procures  or  attempts  to  procure  himself 
to  be  registered  by  making  or  producing  any  false  or  fraudulent 
representation,  statement,  or  declaration  verbally  or  in  writing, 
he,  and  every  person  knowingly  aiding  or  assisting  therein,  are 
each  liable  to  a  penalty  of  not  less  than  $100  (ib.,  s.  33). 

If  the  registrar  makes  or  causes  to  be  made  any  wilful  falsi-  , 
fication  in  any  matter  relating  to  either  of  the  registers  he  is  lia- 
ble to  a  penalty  of  not  less  than  $100  (i&.,  s.  34). 

No  suit  or  action  for  recovery  of  any  penalty  under  this 
chapter  shall  be  commenced  after  one  year  from  the  date  of  the 
offence  or  act  complained  of  (ib.,  s.  39). 

Exceptions. — This  chapter  does  not  prevent  a  competent 
female  from  practising  midwifery  in  Nova  Scotia,  except  in  the 
city  of  Halifax.  In  the  city  of  Halifax  no  female  shall  practise 
midwifery  unless  and  until  she  first  fulfils  such  conditions  as  the 
board  by  regulation  or  by-law  appoints,  and  satisfies  the  ex- 
aminers appointed  by  the  board  for  that  purpose  of  her  com- 
petency, and  obtains  from  the  board  a  diploma  or  certificate  of 
qualification  and  has  been  registered  as  hereinbefore  provided. 

In  lieu  of  an  examination  the  board  may  accept  from  any  such 
midwife  practising  or  proposing  to  practise  in  the  city  of  Hali- 
fax a  diploma  or  certificate  from  a  recognized  lying-in  hospital 
which  provides  a  regular  course  of  instruction  and  requires  an  ex- 
amination equivalent  to  that  required  by  the  board  (ih.,  s.  40). 

Nothing  in  the  chapter  prevents  any  person  from  giving  nec- 

rial  Medical    Board  «.  Washington,  i  See  n.  2,  p.  625. 

19  Nova  Sc,  7  R.  &  G.,  470;  8  C.  L. 
T.,  16(1886). 
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essary  medical  or  surgical  aid  or  attendance  to  any  one  in  urgent 
need  of  it,  provided  such  aid  or  attendance  is  not  given  for  hire 
or  gain,  nor  the  giving  of  it  made  a  business  or  way  of  gaining  a 
livelihood  (*.,  s.  41). 

Any  person  who  before  July  1st,  1899,  commenced  the  study 
of  medicine  for  the  purpose  of  qualifying  himself  to  practise  the 
same,  and  who  complied,  before  July  1st,  1902,  with  the  con- 
ditions and  provisibns  of  Eev.  Stat.,  5th  series,  c.  25,  and  its 
amendments  and  the  rules  and  regulations  thereunder  in  force 
at  the  time  of  the  passage  of  this  chapter  (Act  1899,  c.  32,  s.  39 
[2])  is  entitled  to  registration  under  this  chapter  (ib.,  s.  42). 

Fees. — For-  registra-tion  under  sections  16,  19,  21,  27,  such 
fee  as  the  board  appoints  (ib.,  ss.  16,  19,  27).  The  fee  under 
sec.  21,  sub.  s.  3  (above),  is  not  to  exceed  the  fee  ordinarily 
payable  in  case  of  registration  under  the  other  provisions  of  this 
chapter  (ib.,  s.  21,  sub.  s.  3,  as  added.  Act  1903,  c.  63,  s.  1). 

To  the  registrar,  for  a  preliminary  examination  under  section 
17,  $10  {ib.,  s.  17). 

Persons  entitled  to  registration  under  section  20  are  registered 
without  fee  {ib.,  s.  20). 

Ontaeic' 

College  op  Physicians  and  Surgeons.  -  -There  is  a  corpo- 

i  On  the  relative  rights  and  powers  it  shows  that  the  township  is  an  isl- 

of  the  Imperial  parliament,   the  do-  and  in  Lake  Erie,  that  there  are  over 

minion  government,  and  the  provin-  two  hundred  inhabitants,  that  it  has 

eial  legislatures  respecting   medical  been  impossible  to  procure  a  qua'li- 

laws,  see   Regina  v.  Coll.  of  Phys.  fied  practitioner   under  the  laws  of 

&  Surg.,  44  Up.  Can.  Q.  B.,  564;   1  Ontario  to  take  up  his  residence  there, 

Cartwr.  Cas.  on  Br.  N.  Am.  Act,  761  and   that  communication   with    the 

(1879),  mainland  is  interrupted  a  large  part 

Canada  is  included  in  the  meaning  of  the  year,  and  the  lives  of  the  in- 

ot  Colony  in  the  British  Medical  Act,  habitants    are  endangered,   by    this 

31  Vict.,  c.  29,  May  29,  1868  (see  pp.  condition;    that  the  medical  council 

542««sej).    Regina  «.  Coll.  of  Phys.,  refuses  to  register  him  without  ex- 

1  Cartwr.  Cas.  on  Br.  N.  Am.   Act,  amination  (which  it  may  be  inferred 

761;  44  Up.  Can.  Q.  B.,  564.     See  he  declined  to  submit  to),  and  that 

Appendix,  p.  706.  the  municipal   council  approves  of 

Act  1904,  c.  107,  empowers  Owen  this  act,  and  the  whole  adult  popula- 

B.  Van  Epp,  a  practitioner  qualified  tion  has  requested  Dr.  Van  Epp  to 

to  practise  medicine  in  Ohio,  upon  remain  upon  the  island  and  practise 

productibn  of  certain  evidences  of  his  his    profession    there.      The    act  _  is 

qualification,  to  be  registered  under  cited  here  because  it  is  the  first  in- 

the  Ontario  Medical  Act  as  a  practi-  stance  found  by  the  author  of  the  op- 

tioner  of  medicine,  surgery,  and  mid-  eration  of  the  medical  acts  in  depriv- 

wifery  within  the  limits  of  the  town-  ing  a  whole  community  of  medical 

ship  of  Pelee.  in  the  county  of  Essex,  assistance.     See  also  n.  1,  p.  661. 
only.    The  act  is  of  interest  because 
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ration   styled  "The   College  of  Physicians   and   Surgeons  of 
Ontario"  (Eev.  Stat.,  1897,  c.  176,  s.  2). 

All  persons  registered  according  to  the  provincial  acts  29 
Victoria,  c.  34,  32  Victoria,  c.  45,  and  37  Victoria,  c.  30,  Eev. 
Stat.  Ont.,  1877,  54  Victoria,  27,  and  amendatory  and  consoli- 
dating acts,  are  members  of  said  corporation  («&.,  s.  3),  as  well 
as  all  persons  registered  under  this  act  (ib.,  s.  4). 

Council.  ^There  is  a  council  of  said  college  composed  of 
representatives  chosen,  one  member  from  each  university,  col- 
lege, or  body,  following,  to  wit,  the  University  of  Toronto,  the 
Queen's  University  and  College  of  Kingston,  the  University  of 
Victoria  College,  the  University  of  Trinity  College,  the  Eoyal 
College  of  Physicians  and  Surgeons,  Kingston,  the  Toronto 
School  of  Medicine,  Trinity  Medical  School,  the  Ottawa  Uni- 
versity, Eegiopolis  College,  the  Western  University,  and  every 
other  university,  college,  or  body  in  the  province  now  or  here- 
after authorized  by  law  to  grant  degrees  in  medicine  and  sur- 
gery, and  which  establishes  and  maintains  to  the  satisfaction  of 
the  College  of  Physicians  and  Surgeons  of  Ontario  a  medical 
faculty  in  connection  therewith,  with  five  members  elected  by 
the  registered  licensed  practitioners  in  homoeopathy,  and  seven- 
teen members  elected  from  among  and  by  the  other  registered 
members  of  the  profession  (ib. ,  s.  6).  'No  teacher,  professor,  or 
lecturer  of  any  such  bodies  shall  hold  a  seat  in  said  council 
except  as  a  representative  of  the  body  to  which  he  belongs  (ib., 
s.  6,  subd.  2). 

All  members  of  the  council  representing  the  bodies  aforesaid 
must  be  practitioners  duly  registered  (ib.,  s.  6,  subd.  3).  The 
seventeen  members  to  be  elected  shall  be  residents  of  the  several 
territorial  divisions  for  which  they  are  elected ;  any  member  who 
during  the  term  for  which  he  was  elected,  ceases  to  reside  in  the 
division  for  which  he  was  elected,  thereby  vacates  his  ofiB.ce  as 
such  member  (ib.,  s.  6,  subd.  4).  The  members  are  elected  from 
the  territorial  divisions  enumerated  in  the  act  (ib.,  s.  6,  subd.  5, 
and  schedule  A).  The  act  provides  in  detail  the  method  of  fill- 
ing vacancies  in  the  council  (ib.,  s.  7). 

All  duly  registered  practitioners  are  entitled  to  vote  at  any 
election  for  members  of  the  council  (ib.,  s.  8).  (Act  1902,  c.  12, 
s.  21,  has  provisions  respecting  next  election  after  March  17, 
1902.) 
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Any  member  of  the  college  may  have  his  name  transferred 
from  one  class  of  voters  to  any  other  on  presenting  to  the  regis- 
trar a  certificate  duly  signed  by  the  member  or  members  of  the 
board  of  examiners  to  examine  candidates  on  subjects  specified 
as  peculiar  to  each  school  of  medicine,  testifying  that  the  mem- 
ber so  applying  has  shown  a  sufficient  knowledge  of  the  system 
of  medicine  he  desires  to  connect  himself  with  to  entitle  him  to 
be  admitted  to  the  class  he  desires,  and  being  so  admitted  he 
is  entitled  to  vote  in  that  class  only  (ib.,  s.  9  [1]). 

No  member  is  entitled  to  return  to  the  class  from  which  he 
has  been  transferred  without  the  sanction  of  the  council;  no 
member  is  entitled  to  vote  in  more  than  one  class  (ib.,  s.  9  [2]). 

The  council  appoints  officers  including  a  registrar  (ib.,  s. 
14). 

The  council  must  appoint  annually  from  among  its  members 
an  executive  committee  to  take  cognizance  of  and  action  upon 
all  matters  delegated  to  it  by  the  council  or  which  may  require 
immediate  interference  or  attention  between  the  adjournment  of 
the  council  and  its  next  meeting,  and  all  such  acts  shall  be  valid 
only  till  the  next  ensuing  meeting  of  the  council ;  but  the  com- 
mittee has  no  power  to  alter,  repeal,  or  suspend  any  by-law  of 
the  council  (ib.,  s.  15). 

Teeeitorial  Division  Association. —In  each  territorial 
division  established  by  the  act  there  may  be  established  a  Di- 
vision Association,  of  which  every  member  of  the  said  college 
residing  within  the  said  territorial  division  shall  be  a  member 
(ib.,  s.  16). 

Medical  Education. — The  council  has  power  to  appoint  an 
examiner  or  examiners  for  the  admission  of  all  students  to  the 
matriculation  or  preliminary  examination,  and  to  niake  by-laws 
and  regulations  for  determining  the  admission  and  enrolment  of 
students.  Any  change  in  the  curriculum  of  studies  fixed  by  the 
council  shall  not  come  into  effect  until  one  year  after  such  change 
is  made  (ib.,  s.  17  [1]). 

Until  a  honioeopathic  medical  college  for  teaching  is  estab- 
lished in  Ontario,  candidates  wishing  to  be  registered  as  hom- 
oeopathists  must  pass  the  matriculation  examination  established 
by  this  act  as  the  preliminary  examination  for  all  students  in 
medicine,  and  present  evidence  of  having  spent  the  full  period  of 
study  required  by  the  curriculum  of  the  council  under  the  super- 
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vision  of  a  duly  registered  homoeopathic  practitioner  (ib.,  s.  17 

[2]). 

Such  candidates  must  also  have  complied  with  the  full  cur- 
riculum of  studies  prescribed  from  time  to  time  by  the  council 
for  all  medical  students ;  but  the  full  time  of  attendance  on  lec- 
tures and  hospitals  required  by  the  curriculum  of  the  council 
may  be  spent  in  such  homoeopathic  medical  colleges  in  the 
United  States  or  Europe  as  may  be  recognized  by  a  majority  of 
the  homoeopathic  members  of  the  council ;  but  in  all  homoeopathic 
colleges  where  the  winter  course  of  lectures  is  only  of  four 
months'  duration,  certified  tickets  of  attendance  on  one  such 
course  is  equivalent  to  two-thirds  of  one  six-months'  course,  as 
required  by  the  council.  When  such  teaching  body  shall  be 
established  in  Ontario  it  shall  be  optional  for  such  candidates  to 
pursue  in  part  or  in  full  the  required  curriculum  in  Ontario  (ib., 
s.  17  [3]). 

The  council  shall  from  time  to  time,  as  it  may  deem  expe- 
dient, enact  by-laws  as  to  the  terms  on  which  it  will  receive 
matriculation  and  other  certificates  of  colleges  and  other  insti- 
tutions not  in  the  Province  of  Ontario  (ib.,  s.  18). 

Graduates  in  arts  in  any  university  in  her  Majesty's  Dominion 
are  not  required  to  pass  the  preliminary  examination  where  the 
council  adopts  a  lower  standard  for  matriculation  than  graduation 
in  arts.  Such  standard  shall  conform  to  the  curriculum  of  the 
universities  in  the  province  for  the  academic  year  to  which  such 
standard  applies,  or  to  the  course  of  study  prescribed  for  junior 
or  senior  matriculation  in  arts,  or  to  the  examinations  prescribed 
by  the  Department  of  Education  for  the  leaving  examinations  of 
high  schools  (ib.,  s.  19). 

The  council  has  power  from  time  to  time  to  fix  a  curriculum 
of  studies  to  be  pursued  by  students,  and  such  curriculum  shall 
be  observed  and  taught  by  all  bodies  referred  to  in  section  6  (ib., 
s.  20). 

Registration. — In  a  register  kept  by  the  registrar  is  re- 
quired to  be  entered  the  name  of  every  person 'duly  registered 
,  and  from  time  to  time  all  persons  who  have  complied  with  the  act ' 
and  the  rules  and  regulations  made  by  the  council '  respecting 

1  See  n.  1,  p.  633,  of  the  provisions  of  Imperial  Act  31 

-The  Imperial  Medical  Act  is  con-  Vict.,  c.  29  (May  29,  1868,  see  sitpra, 

trolling  in  its  effect,  and  one  entitled  p.  543  et  seq.).  Is  entitled  to  registra- 

to  registration  in  a  colony,  by  reason  tion  in  Ontario  without  examination. 
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the  qualifications  of  practitioners  of  medicine,  surgery,  and  mid- 
wifery ;  and  those  persons  only  whose  names  are  inscribed  in  the 
register  shall  be  deemed  to  be  qualified  and  licensed  to  practise 
medicine,  surgery,  or  midwifery,  except  as  hereinafter  provided. 
Such  book  shall  at  all  times  be  open  and  subject  to  inspection  by 
any  person  (ib.,  s.  21). 

The  registrar  is  required  to  keep  his  register  correct  and  to 
erase  the  names  of  persons  who  have  died,  and  to  make  the  nec- 
essary alterations  in  the  addresses  or  qualifications  of  persons 
registered.  And  he  may  write  to  any  registered  person  at  his 
address  on  the  register,  to  inquire  whether  he  has  ceased  to  prac- 
tise or  has  changed  his  residence,  and  if  no  answer  be  returned 
within  six  months,  may  erase  the  name  of  such  person ;  the  name 
shall  be  restored  on  compliance  with  the  other  provisions  of  the 
act  (ib.,  s.  22). 

It  is  optional '  for  the  council  to  admit  to  registration  all  such 
persons  as  are  duly  registered  in  the  medical  register  of  Great 
Britain,  or  otherwise  authorized  to  practise  medicine,  surgery, 
aud  midwifery  in  the  United  Kingdom  of  Great  Britain  and  Ire- 
land,'upon  such  terms  as  the  council  may  deem  expedient  (ib.,  s. 
23  [1]). 

Any  person  actually  practising  medicine,  surgery,  or  mid- 
wifery, or  any  of  them,  in  Ontario  prior  to  January  1st,  1850, 
and  who  has  attended  one  course  of  lectures  at  any  recognized 
medical  school,  on  such  proof  as  the  council  may  require,  is 
entitled  to  register  (ib.,  s.  23  [2]). 

Any  person  actually  practising  medicine,  surgery,  or  mid- 
wifery according  to  the  principles  of  homoeopathy  before  Jan- 
uary 1st,  1850,  and  for  the  six  years  preceding  March  24th, 
1874,  in  Ontario,  may  in  the  discretion  of  the  representatives  of 
the  homoeopathic  system  of  medicine  be  registered  (ib.,  s.  23  [3]). 

Any  legally  qualified  medical  practitioner  according  to  the 
laws  of  Manitoba,  who  was  residing  and  practising  in  the  ter- 
ritory now  (1891 1.)  constituting  the  Eainy  Eiver  District  at  and 

Whether  the    provincial    legislature  the   provincial   act,  and    he  cannot, 

could  impose  discriminating  fees  is  unless  so  registered,  maintain  an  ac- 

not  decided.  Regina«.  Coll.  of  Phys.,  tion   for    slander    in    his  profession 

1  Cartw.  Cas.   on  Br.  N  Am.  Act,  against  one  vfho  calls  him  a  quack. 

™l;  44  Up.  Can.  Q.  B.,  564.  31  Up.  Can.  C.  P.,  433  (1880). 

A  practitioner  registered  in  Great  *  Sec  n.  2,  p.  636. 

Britain  is  not  entitled  to  practise  in  "  See  n.  1,  p.  633. 
this  province  until  registered  under 
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before  the  order  of  Her  Majesty  in  council  with  respect  to  the 
westerly  boundary  of  this  province,  and  who  on  May  4th,  1894, 
still  resided  in  the  said  district,  shall  upon  production  of  a  cer- 
tificate of  qualification  to  practise  medicine,  surgery  and  mid- 
wifery from  the  College  of  Physicians  and  Surgeons  of  Manitoba, 
be  entitled  to  be  registered  as  a  practitioner  of  medicine,  surgery, 
and  midwifery  in  the  said  district  without  payment  of  fees  or 
examination,  but  subject  to  the  other  conditions  and  regulations 
applicable  to  the  medical  profession  in  Ontario  (ib.,  s.  23  [4]). 

Any  person  who  possesses  any  of  the  qualifications  described 
in  Schedule  B,  attained  prior  to  July  23d,  1870,  on  the  payment 
of  a  fee  to  be  fixed  by  by-law  of  the  council,  not  exceeding  $10, 
is  entitled  to  register  on  producing  to  the  registrar  the  document 
conferring  or  evidencing  his  qualification  or  qualifications  in 
respect  whereof  he  seeks  to  be  registered,  or  on  transmitting  by 
post  to  the  registrar  information  of  his  name  and  address  and 
evidence  of  the  qualification  or  qualifications  in  respect  whereof 
he  wishes  to  be  registered,  and  of  the  time  or  times  at  which  the 
same  was  or  were  attained.  No  one  registered  under  the  acts 
mentioned  in  section  3  is  liable  to  pay  for  registration  (i6.,  s.  24). 

Every  person  wishing  to  be  registered,  and  not  possessed 
before  July  23d,  1870,  of  one  of  the  qualifications  in  Schedule  B, 
must  present  himself  for  examination  as  to  his  knowledge  and 
skill  for  the  efficient  practice  of  his  profession  before  the  board 
of  examiners  mentioned  in  section  28,  and  upon  passing  the 
examination  required  and  proving  to  the  satisfaction  of  the  board 
of  examiners  that  he  has  complied  with  the  rules  and  regulations 
of  the  council,  and  on  payment  of  such  fees  as  the  council  may 
by  general  by-law  establish,  he  shall  be  entitled  to  register  and 
in  virtue  of  his  registration  to  practise  medicine,  surgery,  and 
midwifery  (ib.,  s.  25).^ 

Central  Examining  Board. — When  it  appears  that  there 
has  been  established  a  central  examining  board  similar  to  that 
constituted  by  this  act,  or  an  institution  duly  recognized  by  the 
legislature  of  any  of  the  other  provinces  of  the  Dominion  of 
Canada  as  the  sole  examining  body  for  the  purpose  of  granting 
certificates  of  qualification,  and  wherein  the  curriculum  is  equal 
to  that  established  in  Ontario,  the  holder  of  any  such  certificate 
shall,  upon  due  proof,  be  entitled  to  registration  by  the  council 
of  Ontario  if  the  same  privilege  is  accorded  by  such  examining 

1  See  n.  1,  p.  633. 
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board  or  institution  to  those  holding  certificates  in  Ontario  (i&,, 
s.  26). 

Board  of  Examiners. — The  council  is  required  at  its  an- 
nual meeting  to  elect  a  board  of  examiners  whose  duty  it  is  to 
examine  at  least  once  in  each  year  all  candidates  for  registration 
in  accordance  with  the  by-laws,  rules,  and  regulations  of  the 
council ;  such  examinations  are  to  be  held  at  Toronto  or  King- 
ston at  such  times  and  in  such  manner  as  the  council  may  by  by- 
laws direct  {ib.,  s.  27). 

The  board  of  examiners  is  composed  of  one  member  from 
each  existing  teaching  body  enumerated  in  section  6  and  one 
from  every  other  school  of  medicine  organized  in  connection 
with  any  university  or  college  empowered  by  law  to  grant  medi- 
cal or  surgical  diplomas  and  not  less  than  six  members  chosen 
from  the  members  of  the  College  of  Physicians  and  Surgeons  of 
Ontario  unconnected  with  any  such  teaching  body  (ib. ,  s.  28). 

HoMCEOPATHiSTS. — A  Candidate  who,  at  the  time  of  the  ex- 
amination, signifies  his  wish  to  be  registered  as  a  homoeopathic 
practitioner  shall  not  be  required  to  pass  an  examination  in  ma- 
teria medica  or  therapeutics,  or  the  theory  or  practice  of  physic 
or  in  surgery  or  midwifery  except  the  operative  parts  thereof, 
before  any  examiners  other  than  those  approved  of  by  the  rep- 
resentatives in  the  council  of  the  homoeopathic  system  (ib.,  s. 
29). 

Duties  of  Council. — The  council  is  required  to  make  orders, 
regulations,  or  by-laws  for  regulating  the  register  and  fees- for 
registration  and  for  the  guidance  of  the  board  of  examiners,  and 
may  prescribe  the  subjects  and  modes  of  examinations  and  the 
time  and  place  of  holding  the  same,  and  may  make  all  such  rules 
and  regulations  in  respect  of  such  examinations  not  contrary  to 
the  act  as  they  deem  expedient  and  necessary  (ib.,  s.  30). 

Additional  Qualification. — Every  person  registered  who 
obtains  a  higher  degree  or  other  qualification  is,  on  the  payment 
of  the  fee,  entitled  to  have  it  inscribed  in  the  register  in  substi- 
tution for  or  in  addition  to  the  qualifications  previously  regis- 
tered (ib.,  s.  31). 

Powers  of  Registrar. — No  qualification  is  to  be  entered 
on  the  register  on  first  registration  or  by  way  of  addition  unless 
the  registrar  be  satisfied  by  proper  evidence  that  the  person 
claiming  it  is  entitled  to  it.  Appeal  from  the  decision  of  the 
registrar  may  be  decided  by  the  council ;  any  entry  proved  to 
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the  satisfaction  of  the  council  to  have  been  fraudulently  or  incor- 
rectly made  may  be  erased  from  the  register  by  order  of  the 
council  in  writing  (ib.,  s.  32  [1]). 

If  the  registrar  be  dissatisfied  with  the  evidence  adduced  by 
a  person  claiming  to  be  registered,  he  has  power,  subject  to  ap- 
peal to  the  council,  to  refuse  registration  until  such  evidence  is 
furnished,  duly  attested  by  oath  or  affidavit  before  a  judge  of 
the  county  court  of  any  county  (ib.,  s.  32  [2]). 

Erasure  and  Restoration  of  JSTame. — A  practitioner  is 
liable  to  have  his  name  erased  from  the  register  where  he  has 
been  convicted  before '  or  after  registration  of  an  offence  which, 
if  committed  in  Canada,  would  be  a  felony  ^  or  misdemeanor,  or 
where  he  has  been  guilty  of  any  infamous  or  disgraceful  conduct' 
in  a  professional  respect  (ib.,  s.  33  [1])." 

The  council  may,  and  on  the  application  of  any  four  reg- 
istered medical  practitioners  must, '  cause  inquiry  to  be  made  into 
the  case  of  a  person  alleged  to  be  liable  to  have  his  name  erased 
under  this  section,  and  on  proof  of  such  conviction  or  conduct 
shall  cause  his  name  to  be  erased  from  the  register. "    The  name 


1  The  words  ot  the  statute  (as  it  ex- 
isted in  1879)  respecting  conviction 
of  felony  referred  to  a  conviction 
after  registration.  Begina  v.  Coll. 
of  Phys.  &  Surg.,  44  Up.  Can.  Q.  B., 
146  (1879).  (y.  People  v.  Hawker 
(N.  Y.),  n.  3,  p.  386. 

''  The  words  "  A  person  known  to 
have  been  convicted  of  a  felony  "  (in 
the  statute  as  it  existed  in  1879)  did 
not  include  a  person  who  in  addition 
liad  undergone  his  sentence  or  had 
been  pardoned.  Regina  v.  Coll.  of 
Phys.  &  Surg.,  44  Up.  Can.  Q.  B., 
146  (1879).  Qf.  Pe'ople  v.  Hawker 
(N.  Y.),  n.  1,  p.  390. 

^  Mere  advertising  in  newspapers  or 
by  hand-bills  is  not  in  itself  disgrace- 
ful conduct  in  a  professional  respect. 
iJc  Washington,  230nt.  R.,  299(1893). 

But  advertisements  which  are  stu- 
died efforts  to  impose  upon  the  cre- 
dulity of  the  public  for  gain,  consti- 
tute disgraceful  conduct  in  a  profes- 
sional respect  (ib.). 

The  charge  should  be  sufficiently 
specific  to  point  out  the  disgraceful 
conduct  (ib.).  But  the  accused  is 
not  prejudiced  by  a  charge  insufB 
ciently  specific,  if  he  is  informed  of 
the  evidence  on  application,  allowed 
to  cross-examine  the  witnesses  and 


to  call  witnesses  (including  himself) 
in  contradiction  (ib.). 

■•  It  is  disgraceful  conduct  in  a  pro- 
fessional respect  to  take  money  from 
patients  to  treat  them  for  catarrh  or 
catarrhal  bronchitis  until  cured,  when 
their  malady  is  consumption  in  its 
last  stages.  Be  Washington,  23  Ont. 
R..  299(1893). 

It  is  not  disgraceful  conduct  in  a 
professional  respect  to  publish  broad- 
cast the  symptoms  of  a  disease  (ib.). 
The  report  of  a  committee  of  the 
council  is  not  to  be  set  aside  or  treated 
as  a  nullity  because  they  took  unnec- 
essary evidence  or  drew  conclusions 
from  the  facts.  It  is  the  duty  of  the 
council  to  read  the  report  and  the  evi- 
dence. It  will  be  assumed  that  they 
have  done  it  (ib.). 

'  It  is  imperative  upon  the  council 
when  application  has  been  made  to 
them  by  four  registered  medical  prac- 
titioners, but  otherwise  it  is  discre- 
tionary with  them,  to  cause  inquiry 
to  be  made  into  the  case  of  a  person 
alleged  to  be  liable  to  have  his  name 
erased  from  the  register.  Ee  Wash- 
ington, 23  Ont.  R.,  299  (1893). 

"  It  seems  that  there  is  no  law  requir- 
ing the  council  to  keep  a  record,  or 
making    non-entry  of  a  proceeding 
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of  a  person  shall  not  be  erased  on  account  of  his  adopting  or 
refraining  from  adopting  the  practice  of  any  particular  theory  of 
medicine  or  surgery ;  nor  on  account  of  a  conviction  for  a  politi- 
cal offence  out  of  Her  Majesty's  dominions,  nor  of  conviction  for 
an  offence  which  ought  not,  either  from  its  trivial  nature  or  its 
circumstances,  to  disqualify  a  person  from  practising  medicine 
or  surgery  (ib.,  s.  33  [2]). 

The  council  may  order  to  be  paid  out  of  any  funds  at  their 
disposal  such  costs  as  they  may  deem  just  to  any  person  against 
whom  any  complaint  has  been  made,  which,  when  finally  deter- 
mined, is  found  to  have  been  frivolous  and  vexatious  (ib.,  s. 
33  [3]). 

When  the  council  directs  the  erasure  of  any  name  or  entry,  it 
shall  not  be  again  entered  except  by  direction  of  the  council  or 
any  divisional  court  of  the  high  court  of  justice    (ib.,   s.    34 

[I])- 

If  the  council  think  fit,  they  may  direct  the  registrar  to  restore 
any  name  or  entry  erased,  without  fee,  or  on  payment  of  such 
fee  not  exceeding  the  registration  fee  as  the  council  may  from 
time  to  time  fix  (ib.,  s.  34  [2]). 

The  council  is  required  to  ascertain  facts,  in  the  exercise  of 
its  powers  of  erasing  and  restoring,  by  a  committee  of  their  own 
body  of  not  more  than  five,  and  a  written  report  of  the  commit- 
tee may  be  acted  on  by  the  council  (ib.,  s.  35  [1],  [2]). 

At  least  two  weeks'  notice'  of  the  first  meeting  of  the  commit- 
tee for  taking  the  evidence  or  otherwise  ascertaining  the  facts  of 
any  case  must  be  served  on  a  person  whose  conduct  is  subject  to 

evidence  against  the  council.     Regi-  dence  that  there  was  no  such  notice 

nao.  Sparham,  8  Ont.  E.,  .570(1885).  or  opportunity,  and  such  failure  of 

Theaction  of  tlie  council  in  erasing  evidence  does  not  invalidate  an  eras- 

a  narne  for  conviction  of  a  felony  is  a  ure,   appearing    on  the    register,  to 

judicial  and  not  a  ministerial  one  (ab.  have  been  made  by  order  of  thecoun- 

dic).     Regina   i>.  Coll.  of  Phys.  &  cil.     Regina  v.  Sparham,  8  Ont.  R., 

Surg.,  44  Up.  Can.  Q.  B.,  146  (1879).  570. 

'A  person  whose  name  is  to  bi3  A  person  whose  name  is  to  be  erased 

erased  from  the  register  for  convic-  from  tlie  register  on  the  ground  of 

ti»a  of  felony  is  entitled  to  notice  and  conviction  of  a  felony  is  entitled  to 

hearing,  and  the  council  may  refuse  notice  and  a  hearing.     Regina ».  Coll. 

to  erase  though  they  find  that  a  fel-  of  Phys.  &  Surg.,  44  Up.  Can.  Q.  B., 

ony  has  been  committed  (ob.   die).  146  (1879). 

™se,  J.,  in  Regina  «.    Sparham,  8  On  practice  in  cases  of  erasure,  and 

Ont.  R.,  570  (1885).  the  duty  of  a  committee  to  give  no- 

It  seems  that  the  mere   fact  that  tice  to  the  person  charged,   with  a 

there  is  no  record  of  a  proceeding  for  copy  of  the  charge  and  a  specification 

erasure  of  which  one  whose  name  is  of   particulars,   see  Be  Washington, 

erased  had  previous   notice   and   an  23  Ont.  R.,  399  (1893). 
opportunity  to  be  heard,  is  not  evi- 
41 
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inquiry,  and  such  notice  must  embody  a  copy  of  the  charges  or 
a  statement  of  the  subject-matter  of  the  inquiry,  and  specify  the 
time  and  place  of  meeting.  The  testimony  is  under  oath,  and 
subject  to  cross-examination  and  the  full  right  to  call  evidence 
in  defence  and  reply.  In  the  event  of  the  non-attendance  of 
such  person  the  committee,  on  the  proof  of  personal  service  of 
the  notice,  may  proceed  with  the  inquiry  in  his  absence  .and 
without  further  notice  (*.,  s.  35  [5]).  The  procedure  of  the 
committee  on  erasing  and  restoring  names  is  provided  for  by  sec- 
tions 35,  36. 

No  action  can  be  brought  against  the  council  or  committee 
for  anything  done  bona  fide  under  this  act  notwithstanding  want 
of  form  in  the  proceedings.  Any  person  whose  name  has  been 
ordered  erased  may  appeal  from  the  decision  of  the  council  to  a 
divisional  court  of  the  high  court  at  any  time  within  six  months 
from  the  date  of  the  order  of  erasure,  and  the  court  may  make 
such  order  as  to  restoration,  confirmation,  or  further  inquiries 
by  the  committee  or  council  and  as  to  costs  as  to  the  court  shall 
seem  right  («6.,  s.  36). 

The  appeal  may  be  by  a  motion  and  notice  thereof  served  on 
the  registrar,  and  is  founded  upon  a  copy  of  the  proceedings 
before  the  committee,  the  evidence  taken,  the  committee's  re- 
port, and  the  order  of  the  council  certified  by  the  registrar.  The 
registrar  is  required  to  furnish  to  any  person  desiring  to  appeal 
a  certified  copy  of  all  proceedings,  reports,  orders,  and  papers 
on  which  the  committee  acted,  on  payment  of  five  cents  a  folio 
{ib.,  s.  37). 

Sections  38  and  39  provide  for  procuring  the  attendance  of 
witnesses  before  the  committee  on  an  inquiry  under  sec.  33,  and 
for  a  direction  by  the  council,  of  the  payment  of  costs  by  the 
person  whose  name  has  been  directed  to  be  erased. 

Eights  op  Eegistered  Persons. — Every  person  registered 
is  entitled  according  to  his  qualifications  to  practise  medicine, 
surgery,  or  midwifery,  or  any  of  them,  as  the  case  may  be,  and 
to  demand  and  recover  in  any  court  reasonable  charges  for  pro- 
fessional aid,  advice,  and  visits  and  the  cost  of  any  mediciie  or 
other  medical  or  surgical  appliances  rendered  or  supplied  by  him 
to  his  patient  {ib. ,  s.  40). ' 

•See  Hawker®.  State,  p,  390,  n.  1.      physician    and  surgeon,   licensed  to 

In  an  action  for  libel,  the  declara-      practise  according  to  the  laws  of  the 

tion  alleged  that  the  plaintiff  was  a      province ;  proof  that  he  acted  as  such 
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All  members  of  tlie  medical  profession,  whether  physicians 
or  surgeons,  are  exempt  from  being  elected  or  appointed  mem- 
bers of  the  council  of  any  municipal  corporation  or  to  any  other 
municipal  ofiSce  (Act  1903,  c.  19,  s.  84). 

Limitations. — One  year  after  the  termination  of  profes- 
sional services  requested  or  rendered  is  established  as  a  period  of 
limitations  for  an  action  for  negligence  or  malpractice  by  reason 
thereof  against  duly  registered  members  of  said  college  (Eev.  St., 
1897,  c.  176,  s.  41). 

Evidence. — A  correct  register  of  names,  residences,  medical 
titles,  diplomas,  and  qualifications  with  the  dates  thereof,  of  per- 
sons appearing  on  the  register  as  existing  on  the  day  of  publica- 
tion, called  The  Ontario  Medical  Register,  is  required  to  be 
printed  and  published  from  time  to  time  by  the  registrar  under  the 
direction  of  the  Council,  and  a  copy  thereof  purporting  to  be  so 
printed  and  published  is  prima  fade  evidence  that  the  persons 
specified  are  registered ;  and,  subject  to  the  provisions  of  sub-sec- 
tion 2  of  this  section,  the  absence  of  the  name  of  any  person 
from  such  copy  shall  he  prima  facie  evidence  that  such  person  is 
not  registered  {ib.,  s.  42  [1]). 

In  case  of  the  name  of  a  person  not  appearing  in  such  copy, 
a  certified  copy,  under  the  hand  of  the  registrar,  of  the  entry  of 
the  name  on  the  register  is  evidence  that  such  person  is  regis- 
tered («6.,  s.  42  [2]). 

Annual  Ceetificate  of  Eegistration. — Every  registered 
medical  practitioner  is  required  to  obtain  from  the  registrar  annu- 
ally, before  December  31st,  a  certificate  under  seal  of  the  college 
that  he  is  a  duly  registered  medical  practitioner  (ib.,  s.  44  [1]  ). 

On  payment  of  all  fees  and  dues  payable  by  such  medical 
practitioner  to  the  college,  the  registrar  is  required  to  write  his 
name  and  the  date  on  the  margin  of  the  certificate,  and  the  cer- 
tificate is  deemed  to  be  issued  only  from  such  date ;  any  fees 
properly  charged  during  the  time  in  which  a  name  was  erased 
from  the  register  are  legally  recoverable  on  production  of  the 
certificate  of  registration  at  time  of  suit  (ib.,  s.  44  [2]).  [Act 
1902,  c.  12,  s.  21,  provided  that  at  the  next  election  of  members 
of  the  council,  registered  practitioners  might  vote  notwithstand- 
ing non-payment  of  their  annual  fees.] 

was  insufficient  without  showing  a  ilton,  Hil.  Term.,  3  Wm.  IV,  cited  in 

license  (but  he  was  held  entitled  to  Bobinson    &    Harrison  Upper  Can. 

recover  because  he  was  libelled  in  his  Dig.,  p.  269. 
private  character).    Burwell  «.  Ham- 
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No  certificate  is  issued  to  any  practitioner  indebted  to  the 
college,  nor  until  the  annual  fee  for  the  certificate  prescribed  by 
the  statute  and  the  by-laws  of  the  college  is  paid  (i6.,  s.  44  [3] ). 

If  a  practitioner  omits  to  take  out  such  annual  certificate,  he 
shall  not  be  entitled  thereto  until  he  pays  the  certificate  fee,  and 
any   other  fees  or  dues  which  he  owes  the  college  (ib.,  s.  44 

After  twelve  months'  default  in  taking  out  such  certificate, 
and  two  months'  notice  of  default  by  registered  letter  to  the  reg- 
istered address  of  the  defaulter,  if  payment  is  not  made,  the 
registrar  is  required  to  erase  his  name,  and  the  provisions  as  to 
unregistered  practitioners  forthwith  apply  (ib.,  s.  44  [5]). 

Such  medical  practitioner  may,  unless  otherwise  disqualified, 
obtain  re -registration  and  reinstatement  to  full  privileges  by  ap- 
plying to  the  registrar  and  paying  up  the  fees  and  dues  and 
taking  out  his  certificate  {ib.,  s.  44  [6]). 

The  provisions  of  sections  43  and  44  continue  in  force  only  so 
long  as  by-law  of  the  council  passed  June  28th,  1895,  adopting  the 
same  remains  in  force ;  the  council  may  repeal  said  by-law  and 
may  by  by-law  from  time  to  time  re-enact  the  said  provisions  in 
whole  or  in  part  or  with  such  modifications  as  the  council  deems 
proper,  subject  always  to  the  limit  prescribed  by  sec.  43  (ib.,  s. 
45  [1]  ;  see  infra,  Pees). 

Ifo  member  of  the  council  is  entitled  to  vote  on  any  by-law 
under  this  section  except  the  elected  members  of  the  council, 
nine  of  whom  at  least  must  be  present  at  the  passing  of  the  by- 
law (*.,  s.  45  [2]). 

IfEGLECT  TO  Eegistee. — Those  entitled  to  register  and  neg- 
lecting or  omitting  so  to  do  are  not  entitled  to  any  rights  or 
privileges  conferred  by  registration  so  long  as  such  neglect  or 
omission  continues,  and  are  liable  to  all  the  penalties  against  un- 
qualified or  unregistered  practitioners  (t6.,  s.  46).* 

Offence  OF  Registeae. — If  the  registrar  makes  or  causes 
any  wilful  falsification  in  any  matter  relating  to  the  register  he 
is  liable  to  a  penalty  of  $50  and  is  disqualified  from  again  hold- 
ing the  office  of  registrar  (ib.,  s.  47). 

Peatjdulent  Registeation. — If  a  person  procures  or  causes 

-to  be  procured  registration  by  means  of  any  false  or  fraudulent 

representation  or  declaration  verbal  or  written,  it  is  lawful  for 

the  registrar,  on  receipt  of  sufficient  evidence  of  such  falsity 

iSeen.  1,  p.  642. 
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or  fraud,  to  represent  the  matter  to  the  council,  and  on  the  writ- 
ten order  Of  the  president,,  attested  by  the  seal  of  the  college,  to 
erase  Ms  name  from  the  register  and  publish  the  fact  and  cause 
the  erasure  in  the  Ontario  Gazette ;  and  after  such  notice  such 
person  ceases  to  be  a  member  of  said  college  and  to  enjoy  the 
privileges  conferred  by  registration  and  shall  not  be  entitled  to 
enjoy  the  same  at  any  future  time  without  the  express  sanction 
of  the  council  (jb.,  s.  48  [1]). 

Offences  and  Penalties.  ' — Wilfully  procuring  or  attempt- 
ing to  procure  registration  by  any  false  or  fraudulent  represen- 
tation or  declaration  is  punishable  with  a  penalty  not  exceeding 
$100.  Knowingly  aiding  and  assisting  therein  is  punishable 
with  a  penalty  of  from  $20  to  $50  for  each  offence  (Jb.,  s.  48 

[2])- 

Practising "  or  professing  to  practise  medicine,  surgery,   or 


'  Where  one  escapes  conviction 
merely  on  an  error  of  procedure,  costs 
will  not  lie  awarded  to  him.  Regina 
1).  Hall,80nt.  R,,  407  (Q.  B.  D.);  Re- 
gina «.  Sparham,  8  Ont.  R.,  570  (Q. 
B.  D.). 

(Former)  Sec.  46  provides  a  mode 
of  enforcing  the  payment  of  the  pen- 
alty, therefore  sec.  57,  c.  31,  32-33 
Vict.,  does  not  apply;  and  where, 
upon  conviction,  the  court  ordered 
distress  in  default  of  payment,  the  con- 
viction was  quashed  on  that  ground. 
'Regina  «.  Sparham,  8  Out.  R.,  570 
(1885). 

(Former)  Sec.  40  applies  as  well  to 
a  person  whoso  name  has  been  erased 
as  to  one  who  was  never  registered. 
Regina  v.  Sparham,  8  Ont.  R.,  570 
(1885). 

On  the  quashing  of  a  conviction 
no  costs  will  be  given.  Regina  v. 
Coulson,  24  0nt.  R.,  246. 

On  a  motion  to  quash  a  convic- 
tion, in  Regina  v.  Stewart,  17  Ont.  R., 
4  (1889),  which  was  quashed,  it  was 
provided  that  no  action  should  be 
brought  against  the  magistrate  nor 
the  prosecutor  except  as  to  payment 
of  costs  by  the  latter. 

The  act  makes  (in  1887)  no  provi- 
sion for  the  costs  or  charges  of  com- 
mitment or  conveying  to  jail.  A 
magistrate  cannot  direct  payment  of 
any  costs,  charges,  or  expenses  which 
he  is  not  by  law  entitled  to  award 
against  the  person  charged.  On 
quashing  the  conviction,  where  the 


merits  are  against  the  defendant,  it 
will  be  quashed  without  costs,  and 
the  usual  order  of  protection  granted. 
Regina  v.  Wright,  14  Ont.  R.,  668. 

''  PiiACTisiKQ. — ISTo  particularnum- 
ber  of  cases  is  required  as  evidence  of 
practising.  Where  one  prescribes  and 
orders  aperient  medicine,  as  well  as 
applies  oil  externally,  for  a  malady, 
this  is  practising  medicine.  Regina 
V.  Hall,  8  Ont.  R.,  407 (Q.  B.  D.,  1885). 

To  practise  a  calling  does  not  moan 
to  exercise  it  on  an  isolated  occasion, 
but  frequently,  customarily,  or  habit- 
ually; each  individual  act  affords 
cumulative  evidence  of  practising, 
but  proof  of  one  act  does  not  amount 
to  practising.  Queen  v.  Whelan,  4 
Can.  Cr.  C,  377,  citing  Apothecaries 
V.  Jones  (1893),  1  Q.  B.,.93. 

A  person  who  has  treated  a  num- 
ber of  patients  on  one  day  cannot  be 
convicted  of  more  than  one  oilence ; 
prescribing  different  treatment  to 
each  patient  does  not  constitute  sepa- 
rate offences  on  the  same  dav.  Queen 
V.  Whelan,  4  Can.  Cr.  C,  277,  citing 
Apothecaries?).  Jones (1893),  1  Q.  B., 
93. 

Only  the  offence  created  by  the 
statute  can  be  made  the  subject  of 
conviction;  the  overt  acts  are  evi- 
dence (li.). 

See  Apothecaries  «.  Jones  (1893),  1 
Q.  B.,  93,  cited  in  Queen  «.  "Whelan, 
4  Can.  Cr.  C,  377,  for  discussion  as 
to  when  several  acts  on  different  days 
constitute  but  one  offence. 
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In  Queen  «.  Whelan,  4  Can.  Cr. 
Cas.,  377,  it  is  indicated  that  evidence 
of  several  acts  at  periods  remote  from 
each  other  do  not  constitute  suffi- 
cient evidence  of  practising  (as  a  mid- 
wife) in  violation  of  the  law. 

The  single  act  of  prescribing  medi- 
cine to  one  person  on  one  day  will 
not  amount  to  a  practising  of  medi- 
cine. King  v.  Lee,  4  Can.  Cr.  C, 
416. 

Evidence  of  acts  of  practising  an- 
tecedent to  the  date  named  in  the 
con  viction  might  be  given  to  estab- 
lish a  practising  (and  possibly  also  of 
subsequent  acts  prior- to  laying  the 
information),  but  the  acts  must  be 
sufficiently  approximate  in  point  of 
time  to  afford  evidence  of  practising, 
rather  than  tei.ding  to  establish  the 
commission  of  a  separate  offence. 
King  V.  Lee,  4  Can.  Cr.  C,  416  (1901). 

Practising  Mbdicinb.— To  prac- 
tise medicine  must  be  to  prescribe 
or  administer  any  substance  which 
has,  or  is  supposed  to  have,  the  prop- 
erty of  curing  or  mitigating  disease. 
Eegina  «.  Stewart,  17  Ont.  R.,  4 
(1889).  See  also  Queen  v.  Howarth, 
1  Can.  Cr.  C,  14. 

In  order  to  render  himself  liable 
for  ijractlslng  medicine,  a  person 
must  have  for  gain  prescribed  or  rec- 
ommended for  trial  a  particular  rem- 
edy selected  by  himself  as  appropri- 
ate to  the  sj'mptoms  described  by 
the  patient.  If  the  patient  selects 
the  remedy  himself,  making  up  his 
own  mind,  there  Is  no  offence.  A 
druggist  is  allowed  to  state  fully  the 
qualities  and  properties  of  two  or 
more  remedies,  and  even  to  say  which 
in  his  opinion  is  the  better  remedy  or 
compound;  but  he  must  stop  short 
of  recommending  which  remedy  the 
patient  should  take.  Manual  ma- 
nipulation after  inquiry  as  to  symp- 
toms is  not  practising  medicine. 
Queen  r.  Valleau,  3  Can.  Cr.  C, 
438. 

One  who  professes  to  cure  only  by 
rubbing  with  hands  or  by  suggestion 
that  his  patients  are  cured  is  not 
practising  medicine,  though  he  ques- 
tions his  patient  as  to  his  symptoms. 
Diagnosing  only,  or  professing  to  di- 
agnose, without  prescribing  a  remedy 
or  medicine,  is  not  practising  medi- 
cine. Queen  v,  Valleau,  3  Can.  Cr. 
C,  435. 


It  is  not  practising  medicine  to  sit 
still  and  fix  the  eyes  on  a  sick  person 
for  pay.  Kegina  «.  Stewart,  17  Ont. 
R.,  4  (1889). 

Where  a  person  contracts  to  admin- 
ister medicine  over  a  period  of  some 
months,  and  the  contract  implies  or 
requires  an  exercise  of  judgment 
to  determine  the  length  of  time,  the 
nature  of  tlie  medicine,  and  the 
quantity — this  depends  upon  a  knowl- 
edge of  symptoms,  a  determic alien 
of  the  disease,  its  stage  of  advance- 
ment, and  the  probable  effect  of  tlie 
medicine;  this  is  diagnosing  and 
treating  disease,  practising  medicine, 
not  merely  selling  proprietary  reme- 
dies. Regina  «.  Coulson,  37  0nt.  B., 
59  (C.  P.  D.,  1896). 

Apothecakt. — Apothecary  is  not 
given  the  meaning  in  Ontario  which  it 
has  in  England.  In  England  it  is  ap- 
plied to  those  who  practise  medicine 
and  at  the  same  time  deal  in  drugs. 
This  is  because  of  the  privilege  there 
accorded  to  apothecaries  by  special 
acts.  Be  that  as  it  may,  a  certificate 
under  the  Pharmacy  Act  of  Ontario  Is 
a  certificate  of  competency  merely  to 
conduct  the  business  of  chemist  and 
druggist.  No  one  can  practise  as  a 
physician  without  a  certificate  under 
the  Medical  Act ;  and  the  latter  certifi- 
cate does  not  entitle  one  to  carry  on 
the  business  of  chemist  and  druggist. 
Regina  v.  Howarth,  24  Ont.  R.,  561. 

DnirGGiST. — A  druggist  or  chemist* 
may,  without  "practising  medicine," 
state  what  remedies  he  has  for  mala- 
dies named  by  his  customer,  or  may 
state  which  is  considered  best  for  such 
malady,  or  may  tell  customers  their 
qualities  or  properties  and  commend 
his  goods  as  fit  for  the  purpose  for 
which  he  sells.  A  line  is  to  be  drawn 
between  advising  a  remedy  for  a  dis- 
ease which  the  druggist  fancies  he 
discovers  from  his  patient's  symp- 
toms, and  advising  between  different 
remedies  for  a  complaint  which  the 
customer  states  that  he  has.  Beglua 
«.  Howarth,  24  Ont.  R.,  561. 

Where  a  person  went  into  a  drug- 
gist's shop  and  stated  that  he  was 
sick,  and  described  his  complaint, 
and  the  druggist  advised  him  as  to 
diet  and  stated  his  opinion  that  he  was 
suffering  from  diarrhoea,  and  stated. 
that  he  had  several  mixtures  and  had 
sometimes  to  inquire  as  to  symptoms 
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midwifery  ■■  without  registration,  for  hire,  gain,  or  hope  of  re- 
ward," or  advertising  to  give  advice  in  medicine,  surgery,  or  mid- 
wifery without  registration, '  is  punishable  with  a  penalty  of  from 
$25  to  $100  («&.,  s,  49). 

A  person  wilfully  or  falsely  pretending  to  be  a  physician,* 
doctor  of  medicine,  surgeon  or  general  practitioner,  or  assuming 
any  title,  addition,  or  description  other  than  he  actually  pos- 
sesses and  is  legally  entitled  to,  is  punishable  with  a  penalty  of 
from  $10  to  $50  (ib.,  8.  50).' 

A  person  not  registered,  taking  or  using  any  name,  title,  ad- 
dition, or  description  implying  or  calculated  to  lead  people  to 
infer  that  he  is  registered  under  this  act  or  is  recognized  by  law 
as  a  physician,  surgeon,  accoucheur,  or  licentiate  in  medicine, 
surgery,  or  midwifery  is  punishable  by  a  penalty  of  from  $25  to 
$100  (ft.,  s.  51).= 

sale,  cannot  be  said  to  have  practised 
medicine  for  hire,  gain,  or  hope  of 
reward,  in  making  such  sale.  '  Foster 
v.  Rose,  37  Can.  L.  J.,  824  (1901). 

'  A  person  accused  of  practising 
without  registration,  whose  name  ap- 
pears to  have  been  erased  from  the 
register  is  not  precluded  from  show- 
ing that  it  was  improperly  removed 
or  erased,  and  therefore  as  matter  of 
law  is  to  be  taken  to  be  on  the  regis- 
ter. Begina  v.  Sparham,  8  Ont.  R., 
570  (1885). 

''  If  a  person  is  a  doctor  of  medicine 
he  is  not  punishable  under  sec.  41, 
as  it  existed  in  1880,  though  not  reg- 
istered; but  if  he  falsely  professes 
to  be  registered  he  is  punishable  under 
sec.  42.  Regina  v.  TefEt,  45  Up.  Can. 
Q.  B.,  144(1880). 

^  The  assumption  of  the  title  "  doc- 
tor" in  a  sign  on  a  door,  without 
supplemental  words,  from  which  it 
might  be  gathered  that  a  particular 
meaning  is  intended,  does  not  sustain 
a  conviction  for  unlavcfully  taking 
and  using  a  name,  title,  and  descrip- 
tion implying  and  calculated  to  lead 
people  to  infer  that  the  owner  and 
user  of  the  sign  was  registered  under 
the  Medical  Act,  and  that  he  was  rec- 
ognized by  law  as  a  physician,  sur- 
geon, and  a  licentiate  in  medicine  or 
surgery.  Foster  v.  Rose,  37  Can.  L. 
J.,  824  (1901). 

A  person,  not  registered,  who  was 
in  partnership  with    two  registered 


in  order  to  decide  what  mixture  to 
give,  and  then  sold  his  customer  a 
bottle  of  diarrhoea  mixture,  he  was 
practising  medicine.  His  registra- 
tion under  the  Pharmacy  Act  did  not 
entitle  him  to  do  this.  Regina  ».  Ho- 
warth,  24  Ont.  R.,  561  (C.  P.  D., 
1894). 

In  the  last-mentioned  case  the  coxirt 
would  not  divide  the  matter  and  dis- 
tinguish between  the  charge  for  ad- 
vice and  the  charge  for  medicine, 
though  the  charge  was  no  greater 
than  if  the  advice  had  not  been  giv- 
en. In  such  circumstances  his  act 
was  the  practice  of  medicine  for  gain. 
Eegina  v.  Howarth,  24  Ont.  R.,  561 
(C.  P.  D.,  1894). 

Paktnbbship. — There  is  nothing 
illegal  in  a  contract  of  partnership 
between  a  licensed  medical  practi- 
tioner and  an  apothecary  and  chemist, 
from  which  it  cannot  be  inferred  that 
it  was  in  contemplation  of  either  of 
the  parties  that  the  latter  should 
practise  physic.  Swan  ».  Scott,  33 
Up.  Can.  Q.B.,  434  (1864). 

*  A  conviction  for  practising  mid- 
wifery contrary  to  the  statute  is  bad 
unless  it  sets  out  the  particular  act  or 
acts.  Queen  ®.  Whelan,  4  Can.  Cr. 
C,  277  (1900).  So  also  of  practising 
medicine,  King  «.  Lee,  4  Can.  Cr. 
C,  416  (1901),  citing  Regina  i>.  Spain, 
18  0nt.R.,3i5. 

■  '  A  salaried  clerk  of  a  druggist,  who 
(the  clerk)  makes  no  profit  from  a 
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Uneegistered  Persons. — No  person  is  entitled  to  recover 
any  charge  in  any  court  for  any  medical  or  surgical  advice  or  for 
attendance  or  for  the  performance  of  any  operation  or  any  medi- 
cine which  he  may  have  prescribed  or  supplied  unless  he  pro- 
duces to  the  court  a  certificate  that  he  is  registered  under  this 
act ;  but  this  section  does  not  extend  to  the  sale  of  any  drug  or 
medicine  by  a  duly  authorized  chemist  or  druggist  (ib.,  s.  52).' 

No  person  shall  be  appointed  as  medical  ofScer,  physician,  or 
surgeon  in  any  branch  of  the  public  service,  or  in  any  hospital 
or  other  charitable  institution  not  supported  wholly  by  voluntary 
contributions,  unless  he  be  registered  (ib.,  s.  53). 

No  certificate  required  from  any  physician,  surgeon,  or  medi- 
cal practitioner  is  valid  unless  the  signer  be  registered  under  this 
act  (ib.,  s.  54). 

Peosectjtions. — Any  prosecutions  under  the  act  may  be 
brought  or  heard  before  any  one  or  more  of  Her  Majesty's  jus- 
tices of  the  peace  having  jurisdiction  where  any  such  offence  has 
been  committed  (ib.,  s.  55).'' 

Costs.' — The  justice  or  justices  may  award  payment  of  costs 


physicians  (the  two  having  a  fan- 
light sign  containing  the  names  of  the 
registered  practitioners  and  the  addi- 
tions "M.D.,  M.  C.  P.  &  S.,  Ont.," 
with  the  name  of  the  unregistered 
physician,  and  the  addition  M.D.), 
was  not  using  the  title  M.  D.  in  a  way 
calculated  to  lead  people  to  infer  his 
registration.  Regina  v.  TefEt,  45  TJp. 
Can.  Q.B..  144(1880). 

Sec.  42  (as  it  existed  in  1880)  ap- 
plies exclusively  to  cases  of  false 
representation  of  registration ;  sec.  43 
(as  it  existed  in  1880)  has  no  applica- 
tion to  members  of  the  society,  but 
applies  to  parties  practising  as  medi- 
cal men  or  surgeons.  Kegina  v.' 
Tefft,  45  Up.  Can.  Q.  B.,  144  (1880). 

1  See  n.  2,  p.  645. 

^  On  review  of  a  conviction  before  a 
magistrate,  the  court  will  look  at  the 
evidence  taken  before  the  magistrate ; 
if  there  is  none  showing  an  ofEence, 
it  will  quash  the  conviction;  but  if 
there  is  any,  the  court  will  not  inter- 
fere. Regina  v.  Coulson,  37  Ont.  R., 
59  (C.  P.  D.,  1896). 

On  certiorari  to  review  conviction 
before  a  magistrate,  if  the  conviction 
is  valid  on  its  face  the  court  is  not 
to  look  at  the  evidence  for  the  pur- 


pose of  determining  whether  an  of- 
fence is  established  by  it.  Regina  v. 
Coulson,  24  Ont.  R.,  346  (Q.  B.  D., 
1894) ;  but  see  same  title,  27  Ont.  R., 
59. 

A  conviction  is  bad  where  it  does 
not  specify  the  particular  act  or  acts 
which  constituted  the  alleged  practis- 
ing of  medicine.  (But  if  the  magis- 
trate had  jurisdiction,  the  court  will 
look  at  the  evidence,  to  see  whether 
an  ofEence  was  committed,  and,  if  so, 
will  amend  the  conviction.)  Regina 
V.  Coulson,  34  Ont.  R.,  246  (1894),  (Q. 
B.  D.);  Queen  «.  Coulson,  1  Can. 
Cr.  C,  114,  118. 

The  court,  on  appeal  from  a  convic- 
tion by  a  magistrate  under  this  act, 
cannot  ignore  the  adjudication  and 
formal  conviction,  and  upon  the  evi- 
dence make  a  new  adjudication  and 
frame  a  new  conviction  free  from  the 
defects  complained  of.  King  v.  Lee, 
4  Can.  Cr.  C,  416(1901). 

In  King  <e.  Lee,  4  Can.  Cr.  C,  416 
(1901),  the  court  declined  to  consider 
whether  a  conviction  was  bad  for 
disclosing  two  offences,  practising 
and  professing  to  practise,  having 
quashed  it  on  other  grounds. 

»  See  n.  1,  p.  645. 
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in  addition  to  the  penalty,  and  in  default  of  payment  may  com- 
mit to  the  common  jail  for  a  period  not  exceeding  one  month 
unless  the  penalty  and  costs  are  sooner  paid  («6.,  s.  55).' 

Appeal." — Any  person  convicted  who  gives  notice  of  appeal 
must  give  satisfactory  security  before  being  released  from  cus- 
tody for  the  amount  of  the  penalty  and  the  costs  of  conviction 
and  appeal  (ib.,  s.  56). 

Peoof. — In  any  trial  under  the  act,  the  burden  of  proof  as 
to  registration  is  on  the  person  charged  (i6.,  s.  57). 

Where  proof  of  registration  is  required,  the  production  of  a 
printed  or  other  copy  of  the  register  certified  under  the  hand  of 
the  registrar  of  the  council  for  the  time  being  is  sufficient  evi- 
dence of  all  persons  who  are  registered  practitioners,  and  any 
certificate  upon  such  copy  purporting  to  be  signed  by  any  person 
in  his  capacity  of  registrar  is  prima  facie  evidence  that  such  per- 
son is  registrar  without  proof  of  his  signature  or  of  his  being 
registrar  (ib.,  s.  58). 

Limitations  op  Prosecutions.  —  Prosecutions  are  limited 
to  commence  within  one  year  from  the  date  of  the  offence  (ib., 
s.  59). 

Stat. — The  council  may,  by  order  signed  by  its  president 
having  the  seal  of  the  college  appended,  stay  proceedings  in  any 
prosecution  when  deemed  expedient  (ib.,  s.  60). 

Prosecutor. — Any  person  maybe  prosecutor  or  complain- 
ant and  the  council  may  allot  such  portion  of  the  penalties  re- 
covered as  may  be  expedient  toward  the  payment  of  such  prose- 
cutor (*.,  s.  61  [2]). 

Qualification. — Schedule  B  referred  to  in  the  act  (ss.  24 
and  35)  is  as  follows : 

1.  License  to  practise  physic,  surgery,  and  midwifery,  or 
either,  within  Upper  Canada  under  the  acts  of  "Upper  Canada, 
59  G.  III.,  c.  13,  and  8  G.  IV.,  c.  3,  respectively. 

2.  License  or  diploma  granted  under  2  Vict.,  c.  38,  or  under 
the  Consolidated  Statutes  for  Upper  Canada,  c.  40,  or  any  act 
amending  the  same. 

3.  License  or  authorization  to  practise  physic,  surgery,  or 
midwifery,   or  either,  within  Lower  Canada,  whether  granted 

'Where  an  adjudication  directs  an  this  overruns  one  month  by  two  days, 
imprisonment  for  one  month,  and  the  and  the  variation  is  fatal  to  the  con- 
conviction  directs  an  imprisonment  viction.  King  v.  Lee,  4  Can.  Cr.  C, 
for  thirty  days  (from  February  5),  416. 

•^  2  See  n.  2,  p.  648, 
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under  ordinance  28  G.  III.,  c.  8,  or  act  10  and  11  Vict.,  c.  26 
and  acts  amending  the  same,  or  under  c.  71  of  tlie  Consolidated 
Statutes  for  Lower  Canada,  or  any  act  amending  the  same. 

4.  Certificate  of  qualification  to  practise  medicine,  surgery, 
and  midwifery,  or  either,  granted  by  any  colleges  or  bodies 
named  or  referred  to  in  sec.  6  of  the  act. 

5.  Medical  or  surgical  degree  or  diploma  of  any  university 
or  college  in  Her  Majesty's  dominions  or  of  such  other  universi- 
ties or  colleges  as  the  council  may  determine. 

6.  Certificate  of  registration  under  the  Imperial  Act  21  and 
22  Vict.,  c.  90,  known  as  "The  Medical  Act,"  or  any  act  amend- 
ing the  same. 

7.  Commission  or  warrant  as  physician  or  surgeon  in  Her 
Majesty's  military  service. 

8.  Certificates  of  qualification  to  practise  medicine  under  any 
of  the  acts  relating  to  homoeopathy  or  the  eclectic  system  of 
medicine. 

Pees. — For  registration  under  acts  mentioned  in  sec.  3  no 
fee  (t&.,  s.  24). 

To  registrar,  for  transfer  under  sec.  9  (2),  $2  (ib.,  s.  9  [2]). 

To  registrar,  for  registration  under  sec.  24,  not  more  than 
$10,  to  be  fixed  by  the  by-laws  of  the  council  (ib.,  s.  24). 

To  registrar,  for  registration  under  sec.  25,  such  fees  as  the 
council  may  by  general  by-law  establish  (ib.,  s.  25). 

To  registrar,  for  copies  under  sec.  37,  5  cents  a  folio  (ib.,  s. 
37). 

Every  member  of  the  college  is  required  to  pay  an  annual  fee 
to  the  registrar  or  his  deputy,  not  less  than  $1  nor  more  than 
|2,  as  determined  from  time  to  time  by  by-laws  of  the  council, 
due  on  and  from  January  1st,  and  deemed  to  be  a  debt  due  by 
each  member  of  the  college,  recoverable  with  costs  of  suit  in  the 
name  of  the  college,  in  the  Division  Court  where  the  member  re- 
sides (ib.,  s.  43  [1]),  the  means  of  enforcing  which  may  be  pre- 
scribed by  by-law  of  the  council  (see  supra,  s.  45)  (ib.,  s.  43  [2]). 
[See  supra,  p.  643,  Act  1902,  c.  12,  s.  21.] 

Taxation.— Every  person  practising  or  carrying  on  business 
as  a  physician,  surgeon,  oculist,  aurist,  or  medical  electrician, 
and  occupying  or  using  land  in  a  municipality  (i.e.,  a  city,  town, 
incorporated  village,  or  township;  Act  1904,  c.  23,  s.  2,  s.s.  5) 
for  the  purpose  of  his  business,  is  assessed  for  a  sum,  called  the 
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Business  Assessment,  to  be  computed  by  reference  to  the  assessed 
value  of  the  land  so  occupied  or  used  by  him,  and  at  a  sum  equal 
to  50  per  cent  of  said  assessed  value  (ib.,  s.  10,  s.s.  1,  /);  the 
minimum  assessment  of  persons  assessable  hereunder  is  $250 
{ib.,  s.  10,  s.s.  3) ;  if  he  uses  the  land  partly  for  residence  and 
partly  for  business  purposes,  50  per  cent  of  the  assessed  value 
of  the  land  occupied  or  used  for  the  business  purpose  is  taken  as 
the  full  assessed  value  of  the  land  so  occupied  or  used  (ib.,  s.  10, 
s.s.  1,  /) ;  if  his  income  exceeds  the  amount  of  such  business 
assessment,  he  is  assessed  on  the  excess  of  income  (ib.,  s.  11,  s.s. 
c).  If  he  is  not  liable  to  assessment  for  a  business  assessment, 
he  is  assessable  on  his  income,  and  he  is  assessable  on  his  income 
not  derived  from  his  said  business  (ib. ,  s.  11,  ss.  a  and  6). 

Prince  Edward  Island. 

Medical  Act.— The  act  of  May  19th,  1899,  c.  24  of  1899,  is 
cited  as  "Prince  Edwp,rd  Island  Medical  Act"  (Act  1899,  c.  24, 
s.  1,  a). 

Medical  Society.  — The  members  of  the  medical  profession 
constitute  a  body  corporate  under  the  name  of  the  "Medical  So- 
ciety of  Prince  Edward  Island"  (Act  1899,  c.  24,  s.  2). 

Every  person  registered  under  the  Medical  Act  of  1892  and 
the  act  to  amend  the  same  is  a  member  of  the  society  and  enti- 
tled to  register  under  this  act  withoiit  a  fee  (ib.,  s.  3). 

Every  person  registered  under  this  act  is  a  member  of  the 
said  society  (ib.,  s.  3). 

Definitions. — In  this  act  unless  the  context  otherwise  re- 
quires, the  word  "medicine"  includes  surgery  and  midwifery 
(Act  1899,  c.  24,  s.  1  [6]  ).  In  this  act  or  any  other  act  of  the 
legislature  or  legal  public  document  the  words  "  qualified  medical 
practitioner,"  or  any  other  words  imputing  a  person  "recognized 
by  law  as  a  medical  practitioner  or  member  of  the  medical  pro- 
fession shall  be  construed  to  mean  a  person  registered  under  this 
act(i6.,  s.  1  [c]). 

Eegistration. — There  is  a  council  of  said  society,  composed 
of  seven  members  elected  from  among  and  by  the  registered 
members  of  the  society  (ib.,  s.  4) ;  all  members  of  the  council 
shall  be  practitioners  duly  registered  under  this  act  and  residents 
of  this  province ;   a  member  of  the  council  ceasing  to  reside  in 


652  SYNOPSIS   OP  LAWS — BOSTON. 

the  province  thereby  vacates  his  office  (ib.,  s.  4  [1]  ).  The  coun- 
cil is  required  to  appoint  a  registrar  among  other  officers  (i6.,  s. 
6) ;  and  to  cause  him  to  keep  a  register  .of  the  name  of  every 
person  registered  under  this  act,  and  from  time  to  time  of  the 
names  of  all  persons  who  have  complied  with  this  act  and  the 
rules  and  regulations  made  by  the  council  respecting  the  qualifi- 
cations to  be  required  from  practitioners  of  medicine  in  the 
province,  which  is  called  the  Prince  Edward  Island  Medical  Eeg- 
ister ;  and  only  those  persons  whose  names  are  inscribed  therein 
are  qualified  and  licensed  to  practise  medicine  except  as  herein- 
after provided ;  and  such  register  shall  at  all  times  be  open  and 
subject  to  inspection  by  any  person  (ib.,  s.  7). 

The  registrar  is  required  to  keep  his  register  correct,  and  in 
accordance  with  the  provisions  of  this  act,  and  the  rules,  orders, 
and  regulations  of  the  council,  and  to  make  from  time  to  time 
the  necessary  alterations  in  the  addresses  or  qualifications  of  per- 
sons registered  (ib.,  s.  8). 

The  council  is  required  to  admit  to  registration,  on  the  pay- 
ment of  the  registration  fee,  all  persons  duly  registered  by  the 
General  Medical  Council  of  Great  Britain  (ib.,  s.  9). 

Any  person  being  at  the  time  a  resident  in  this  province,  and 
who  at  any  time  betM'een  July  1st,  1896,  and  July  1st,  1899, 
commenced  the  study  of  medicine  for  the  purpose  of  qualifying 
himself  to  practise  the  same  in  this  province,  and  who  complies 
with  the  conditions  and  provisions  in  that  behalf  contained  in 
the  acts  by  this  act  repealed  (The  Medical  Act,  1892,  and  the 
act  to  amend  the  same),  and  with  the  rules  and  regulations  made 
thereunder  and  now  (May  19th,  1899)  in  force,  and  who  after 
July  1st,  1899,  pursues  and  completes  the  remainder  of  his  stud- 
ies under  the  conditions  and  provisions  of  this  act,  is  entitled  tO' 
be  registered  under  this  act  {ib.,  s.  42  [2]). 

Every  medical  practitioner  whose  name  appeared  on  the  reg- 
ister of  the  council  on  June  30th,  1899,  as  a  duly  registered  med- 
ical practitioner  is  considered  and  deemed  to  be  duly  registered 
under  this  act,  but  subject,  nevertheless,  to  its  provisions  (ib.,  s. 
42  [6]). 

Subject  to  the  exceptions  made  in  this  act,  no  person  is  enti- 
tled to  have  his  name  entered  on  the  Medical  Eegister  unless  he 
produces  evidence  satisfactory  to  the  council :  (a)  that  he  has 
passed  a  preliminary  or  matriculation  examination  on  the  sub- 
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jects  specified  in  the  by-laws  of  the  council  and  had  his  nanxO 
registered  in. the  Medical  Students'  Eegister ;  (&)  that  after  such 
examination  and  registration  he  has  pursued  his  professional 
studies  during  a  period  of  not  less  than  four  years;  (c)  that  dur- 
ing said  four  years  he  attended  at  a  university  college  or  incor- 
porated school  of  medicine,  in  good  standing,  a  graded  collegiate 
course  of  four  sessions,  each  session  to  be  of  such  duration,  and 
the  entire  course  to  include  sufficient  and  satisfactory  lectures 
and  instruction  in  medicine,  surgery,  and  midwifery,  together 
■with  such  attendance  upon  the  general  practice  of  a  hospital,  as 
the  by-laws  of  the  council  shall  require ;  (d)  that  he  has  satisfac- 
torily passed  an  examination  in  the  various  branches  of  profes- 
sional studies,  specified  in  the  by-laws  of  the  council,  before 
professional  examiners  appointed  by  the  council ;  and  upon  pass- 
ing the  examination  required,  and  on  payment  of  the  fee  for  such 
examination,  also  the  fee  for  registration,  which  fees  shall  be 
fixed  by  the  by-laws  of  the  society,  he  shall  be  entitled  to  regis- 
tration. 

Provided  that  any  person  holding  the  degree  of  B.A.  from 
any  university  in  Her  Majesty's  dominions.  Or  any  person  hold- 
ing a  teacher's  license  of  the  first  class  of  this  province  shall  not 
be  required  to  pass  the  matriculation  examination  (ib.,  s.  10). 

Medical  Students'  Eegister. — The  council  is  required  to 
cause  to  be  kept  by  the  registrar  a  book  or  register  to  be  called 
the  "Medical  Students'  Eegister  "  in  which  shall  be  entered  the 
names  of  all  who  have  passed  the  said  matriculation  examina- 
tion, together  with  the  date  of  registration  and  such  other  par- 
ticulars in  regard  thereto  as  may  by  the  council  be  deemed  neces- 
sary or  expedient.  A  fee  of  $2  shall  be  paid  for  such  registration 
and  a  certificate  thereof  (ib.,  s.  11). 

ExAMiNiNtr  Body  of  Other  Province. — When  there  has 
been  established  an  examining  body  similar  to  that  constituted 
by  this  act  or  an  institution  recognized  by  the  legislature  of  any 
other  province  of  the  Dominion  of  Canada  as  the  sole  examining 
body  for  granting  certificates  of  qualification,  and  wherein  the 
curriculum  is  equal  to  that  approved  by  the  Medical  Council  of 
the  Province  of  Prince  Edward  Island,  the  holder  of  any  such 
certificate  shall,  upon  due  proof,  be  entitled  to  registration  by 
the  Council  of  Prince  Edward  Island,  if  the  same  privilege  is 
accorded  such  in  other  province  to  those  registered  in  Prince 
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Edward  Island  (Jb.,  s.  12)  (see  infra,  s.  40,  "Central  Examin- 
ing Board"). 

Canada  Medical  Act. — It  is  expedient  and  desirable  that  the 
privileges  contained  in  the  Canada  Medical  Act,  1902,  should  be 
placed  within  the  reach  of  the  medical  practitioners  of  this  prov- 
ince (Act  1903,  c.  16). 

Whenever  there  is  established  under  the  act  of  the  Parliament 
of  Canada  known  as  the  "Canada  Medical  Act,  1902,"  or  any 
act  in  amendment  thereof,  a  register  for  Canada  of  medical  prac- 
titioners under  the  control  of  the  Medical  Council  appointed  or 
elected  pursuant  to  the  provisions  of  the  aforesaid  act  or  acts, 
then,  notwithstanding  anythiug  in  the  Prince  Edward  Island 
Medical  Act,  any  person  duly  registered  in  the  said  Medical 
Register  for  Canada  as  a  medical  and  surgical  practitioner  shall 
be  deemed  qualified  and  entitled  to  be  registered  in  the  Medical 
Register  of  this  province  as  a  duly  qualified  medical  and  surgical 
practitioner,  and  shall  be  so  legistered  upon  the  production  of  a 
certificate  under  the  hand  of  the  registrar  of  the  said  Medical 
Council  for  Canada,  certifying  that  such  person  is  duly  registered 
in  said  register  for  Canada,  and  upon  satisfactory  proof  of  the 
identity  of  such  person,  provided  that  such  person  may  be  re- 
quired to  pay  such  fee  upon  such  provincial  registration  as  the 
Medical  Council  of  this  province  may  prescribe  in  that  behalf, 
not  exceeding  the  fee  ordinarily  charged  for  registration  under 
the  by-laws  of  the  council  of  this  province ;  provided  also  that 
nothing  herein  contained  shall  affect  or  take  away  any  of  the 
privileges  or  rights  conferred  upon  the  medical  profession  of  this 
province  by  the  act  (Act  1899,  c.  24)  respecting  the  profession 
of  medicine  and  surgery  (Act  1903,  c.  16). 

Registration  of  Additional  Qualification.  —  Every 
person  registered  under  this  act  who  obtains  any  higher  degree 
or  other  qualification  shall,  on  the  payment  of  such  fees  as  the 
council  shall  appoint,  be  entitled  to  have  it  registered  in  substi- 
tution for  or  in  addition  to  the  qualification  previously  registered 
(Act  1899,  c.  24,  s.  14). 

Evidence  foe  Registration. — No  qualification  is  entered 
on  the  first  registration  or  by  way  of  addition  unless  the  registrar 
be  satisfied,  by  proper  evidence,  that  the  person  claiming  is  enti- 
tled to  register  it.  There  is  an  appeal  to  the  council ;  any  name 
proved  to  the  council  to  have  been  fraudulentl3'  or  incorrectly 


PRINCE  EDWARD  ISLAND.  655 

entered  may  be  erased  by  an  order  in  writing  of  the  council  (t&., 
s.  15). 

If  the  registrar  is  dissatisfied  with  the  evidence,  he  may,  sub- 
ject to  appeal  to  the  council,  refuse  registration  until  the  person 
claiming  it  has  furnished  evidence  to  the  satisfaction  of  the  reg- 
istrar, duly  attested  by  oath  or  affidavit  before  a  notary  public 
or  justice  of  the  peace  (ib.,  s.  16). 

Eeasueb  prom  Register — Persons  Practising  without 
Ebgisteation. — A  medical  practitioner  guilty  of  infamous  or 
disgraceful  conduct  in  a  professional  respect  is  liable  to  have 
his  name  erased  from  the  register,  and  if  he  apply  for  registra- 
tion the  council  may  refuse  it  (ib.,  s.  17). 

The  council  shall  on  application  in  writing  of  any  three  reg- 
istered practitioners  specifying  the  cause  or  causes  of  complaint 
cause  inquiry  to  be  made  into  the  case  of  a  person  alleged  to  be 
liable  to  have  his  name  erased  from  the  register  on  account  of 
infamous  or  unprofessional  conduct.  Jto  action  shall  be  brought 
against  the  council  for  anything  done  bona  fide  under  this  sec- 
tion for  want  of  form  (ib.,  s.  17). 

The  registrar  may  on  order  of  the  council  publish  in  any 
newspaper  or  newspapers  of  Prince  Edward  Island  the  fact  that 
the  name  of  such  person  has  been  so  erased,  and  the  cause  of  the 
erasure,  but  not  until  the  appeal,  if  any  has  been  taken  within 
the  time  allowed,  has  been  disposed  of  (ib.,  s.  18). 

The  registrar  on  order  of  the  council  may  publish  in  any 
newspaper  or  newspapers  in  Prince  Edward  Island  the  name  of 
any  person  unlawfully  practising  medicine  in  the  province  with- 
out registration  (ib.,  s.  18). 

Where  the  council  refuses  to  register  a  person,  or  directs  an 
erasure,  the  name  or  entry  shall  not  be  again  entered  except  by 
direction  of  the  council  or  the  order  of  the  supreme  court  or  a 
judge  thereof  (ib.,  s.  19). 

Five  days'  notice  of  the  meeting  of  the  council  for  the  hear- 
ing of  an  application  under  sec.  17  must  be  served  on  the  person 
whose  conduct  is  the  subject  of  inquiry,  embodying  a  copy  of 
the  charges  or  a  statement  of  subject  of  the  inquiry  and  the  time 
and  place  of  meeting  (ib.,  s.  20).  The  procedure  on  such  hear- 
mg  is  regulated  in  detail  by  the  act  (ib.,  s.  20). 

The  council  shall  on  receiving  information  that  any  member 
of  the  society  has  removed  to  another  province  or  country  and 
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engaged  in  the  practice  of  his  profession  and  there  taken  up  his 
residence,  cause  his  name  to  be  erased  from  the  register  after 
two  years'  absence,  unless  he  desires  to  continue  membership  by 
paying  all  dues  and  annual  assessments  of  the  council  (ib.,  s.  41). 

Eights  of  Eegisteeed  Peesons. — Every  person  licensed 
or  registered  under  the  act  is  entitled  according  to  his  qualifica- 
tions to  practise  medicine,  surgery,  and  midwifery,  or  any  of 
them,  as  the  case  may  be,  and  demand  and  recover  in  any  court 
with  costs  his  reasonable  charges  for  professional  aid,  advice, 
and  visits,  and  the  cost  of  medicine  or  other  medical  and  surgical 
appliances  rendered  or  supplied  by  him  to  his  patients  (ib.,  s.  21). 

Limitations. — Twelve  months  after  the  termination  of  such 
professional  services  is  established  as  the  period  of  limitations 
for  a  civil  action  against  a  person  registered,  for  negligence  or 
malpractice  by  reason  of  professional  services  requested  or 
rendered  (ib.,  s.  22). 

Evidence  of  Registration. — The  registrar  is  required, 
under  the  direction  of  the  council,  to  cause  to  be  printed  and 
published  once  in  two  years  a  correct  copy  of  the  register  of  the 
names  of  all  persons  registered,  with  their  residences  and  medi- 
cal titles,  diplomas,  and  qualifications  conferred  by  any  college 
or  body,  with  the  dates  thereof,  as  existing  on  the  day  of  the 
publication.  A  copy  of  such  register,  for  the  time  being,  pur- 
porting to  be  so  printed  and  published,  is  prima  fade  evidence 
that  the  persons  specified  are  registered.  According  to  the  pro- 
visions of  this  act,  and  subject  to  subsection  2  of  this  section,  the 
absence  of  a  name  from  such  copy  is  prima  fade  evidence  that 
such  person  is  not  so  registered  {ib.,  s.  2.3  [1]). 

In  case  a  name  does  not  appear  in  such  copy,  a  certified  copy, 
under  the  hand  of  the  registrar,  of  the  entry  of  such  name  on  the 
register  is  evidence  that  such  person  is  so  registered  (Jh.,  s.  23 

[2]). 

Fraudulent  Eegisteation. — If  a  person  be  registered  by 
any  false  or  fraudulent  representation  or  declaration,  either  ver- 
bal or  written,  the  registrar  may,  on  the  receipt  of  sufficient  evi- 
dence of  the  falsity  or  fraudulent  character  of  such  representa- 
tion or  declaration,  represent  the  matter  to  the  council,  and  on 
the  written  order  of  the  president  attested  by  the  seal  of  the  so- 
ciety erase  his  name  from  the  register  and  make  known  the  fact 
and  cause  by  a  notice  in  any  newspaper  or  newspapers  in  Prince 
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Edward  Island;  after  such  notice  the  person  whose  name  has 
been  erased  shall  cease  to  be  a  member  of  the  society  and  to 
enjoy  any  privileges  conferred  by  registration  under  this  act, 
and  shaU  not  be  entitled  to  enjoy  them  at  any  future  time  with- 
out the  express  sanction  of  the  council  (i6.,  s.  24  [1]  ). 

Offences  and  Penalties. — Wilfully  procuring  or  attempt- 
ing to  procure  registration  by  false  or  fraudulent  representation 
or  declaration,  verbal  or  in  writing,  is  punishable  with  a  penalty 
not  exceeding  $50.  Knowingly  aiding  and  assisting  therein  is 
punishable  with  a  penalty  of  from  $10  to  $25  for  each  offence 
(ib.,  s.2i  [2]). 

Without  registration  or  license,  practising  or  professing  to 
practise  medicine,  surgery,  or  midwifery  for  hire,  gain,  or  hope 
of  reward,  or  advertising  in  any  manner  or  by  any  means  what^ 
soever  to  give  advice  in  medicine,  surgery,  or  midwifery  is  pun- 
ishable with  a  penalty  not  exceeding  $25  (ib.,  s.  25). 

Wilfully  or  falsely  pretending  to  be  a  physician,  doctor  of 
medicine,  surgeon,  or  general  practitioner,  or  assuming  any  title, 
addition,  or  description  not  actually  possessed  or  to  which  such 
person  is  not  entitled,  or  pretending  to  be  recognized  by  law  as  a 
physician,  accoucheur,  or  licentiate  in  medicine,  surgery,  or 
midwifery,  is  punishable  with  a  penalty  not  exceeding  $25  (ib. , 
s.  26). 

Proceedings  taken  before  a  stipendiary  magistrate  or  justice 
of  the  peace  under  the  provisions  of  this  act,  shall  be  taken 
under  the  provisions  of  the  Summary  Convictions'  Act  of  this 
province  (ib.,  s.  43). 

Uneegistered  Persons. — No  person  is  entitled  to  recover 
any  charge  for  medical  or  surgical  advice  or  attendance  or  for 
the  performance  of  any  surgical  operation  or  for  any  medicine 
prescribed  or  supplied  by  him  unless  registered,  licensed,  or 
otherwise  authorized  under  this  act.  This  does  not  extend  to 
the  sale  of  any  drug  or  medicine  by  any  storekeeper,  chemist, 
or  druggist  {ib.,  s.  27). 

No  person  is  to  be  appointed  as  a  medical  officer,  physician, 
or  surgeon  in  any  branch  of  the  public  service,  or  any  hospital 
or  other  charitable  institution  unless  registered  under  this  act, 
and  no  certificate  required  by  any  act  from  any  physician,  sur- 
geon, or  medical  practitioner,  shall  be  valid  unless  the  person 
granting  or  signing  it  is  so  registered  (ib.,  s.  28). 
42 
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Costs. — On  prosecution  (before  any  stipendiary  magistrate 
or  two  or  more  justices  of  the  peace)  costs  may  be  awarded  in 
addition  to  the  penalty,  and  the  offender  may  be  committed  to 
a  common  jail  in  default  of  paying  the  penalty  and  costs,  for  not 
exceeding  one  month  unless  sooner  paid  (ib.,  s.  29). 

Appeal  feom  Conviction. — A  person  appealing  from  con- 
viction is  required  before  release  from  custody  to  give  satisfac- 
tory security  to  the  magistrate  or  justices,  for  the  penalty,  costs 
of  conviction,  and  appeal  (ib.,  s.  30). 

Limitation  of  Peosecutions. — Prosecutions  are  required 
to  be  commenced  within  six  months  from  the  date  of  the  offence 
(_ib.,  s.  31). 

Peosecutoe. — Any  person  may  be  prosecutor  or  complain- 
ant, and  the  council  may  allot  such  portion  of  the  penalties  re- 
covered as  may  be  expedient  toward  the  payment  of  the  prose- 
cutor (ih.,  S.  32). 

Appeal  peom  Eegisteae's  Decision. — A  person  aggrieved 
by  the  decision  of  the  registrar  may  appeal  to  the  council,  and 
persons  aggrieved  by  the  decision  of  the  council  may  appeal  to 
the  Supreme  Court  of  the  province,  which  appeal  shall  be  final. 
The  act  prescribes  the  procedure  on  appeal  (i6.,  s.  33). 

The  council  may  rehear  any  case  decided  by  them  on  pro- 
duction of  new  and  reliable  evidence  by  the  party  applying  for 
a  rehearing  (ib.,  s.  34). 

By-Laws. — The  majority  present  at  the  annual  meetings  or 
at  any  special  meeting  of  the  society  called  for  the  purpose,  may 
make  such  regulations  and  by-laws  as  they  consider  not  contrary 
to  this  act,  for  carrying  out  its  purposes ;  such  by-laws  and  all 
by-laws  made  by  the  council  shall  first  be  submitted  to  be  ap- 
proved by  the  lieutenant-governor  in  council,  before  having  any 
force  or  effect,  but  nothing  shall  prevent  any  registered  medical 
practitioner  from  giving  medical  treatment  or  advice  to  any 
person  by  reason  of  such  person  having  previously  engaged  the 
services  of  any  other  physician  (i6.,  s.  35). 

The  council  is  authorized  to  make  by-laws,  rules,  and  regu- 
lations regarding  the  holding  of  examinations  under  sec.  10  and 
the  subjects  of  such  examinations,  the  fees  for  examinations  and 
registration,  the  appointment  of  examiners,  to  fix  the  time  and 
place  of  examinations  and  all  such  other  matters  as  may  be  found 
necessary  for  carrying  out  the  provisions  of  this  act.     All  by- 
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laws  of  the  council  under  this  act  must  be  approved  by  the  so- 
ciety at  a  general  meeting  before  coming  into  force,  and  all 
of&cial  acts  of  the  council  which  concern  the  medical  profession 
shall  be  subject  to  inquiry  by  the  society  which  has  power  to 
alter  or  reverse  the  same  (ib.,  s.  36). 

Saying  Provisions. — The  present  law  makes  provision  for 
continuing  proceedings  taken  under  the  former  act,  when  not 
iuconsistent  therewith,  and  for  recovering  penalties  and  for- 
feitures incurred  under  the  former  law,  and  provides  that  by- 
laws, orders,  and  regulations,  not  inconsistent  with  this  act  made 
under  the  act  of  1892  and  its  amendment  shall  continue  good  and 
valid  until  annulled  or  others  made  in  their  stead  (ib.,  s.  42  [4]  ). 

No  offence  committed  and  no  penalty  or  forfeiture  incurred, 
and  no  proceeding  pending  under  the  acts  repealed  (Medical 
Act  1892,  and  its  amendment)  or  under  any  regulation  made 
thereunder,  is  affected  by  the  repeal  (ib.,  s.  42  [5]  ).  • 

Exceptions. — The  act  does  not  prevent  any  person  from  giv- 
ing necessary  medical  or  surgical  aid  or  attendance  to  any  one 
iu  urgent  need  of  it,  provided  it  be  not  for  hire  or  gain,  nor  the 
giving  of  it  be  made  a  business  or  means  of  livelihood ;  nor  does 
it  prevent  women  from  practising  midwifery,  or  any  person  from 
practising  dentistry  or  treating  cases  of  cancer  by  external  appli- 
cation, and  charging  for  such  service  and  suing  for  and  recover- 
ing reasonable  charges  in  a  court  of  law ;  nor  does  it  prevent  a 
druggist,  apothecary,  or  storekeeper  from  suing  for  and  recover- 
ing the  price  of  drugs  or  chemicals  supplied  by  him  (ib.,  s.  37). 

The  act  does  not  prevent  a  person  not  holding  a  medical  de- 
gree, license,  or  diploma  from  a  university  or  college  from  prac- 
tising medicine,  provided  he  was  engaged  in  such  practice  in  the 
province  for  five  years  immediately,  before  the  passage  of,  the  act, 
nor  from  recovering  with  costs  of  suit  his  reasonable  charges  for 
professional  aid,  advice,  and  visits  and  the  cost  of  medicine  or 
other  medical  or  surgical  appliances  rendered  or  supplied  by  him 
to  his  patients  (*.,  s.  38). 

Appeal  on  Prosecution. — Appeal  from  the  decision  on 
prosecution  may  be  taken  to  the  Supreme  Court.  The  procedure 
is  regulated  by  the  act  (ib.,  s.  39). 

Central  Examining  Board. — The  council  has  power  to  es- 
tablish conjointly  with  the  council  or  councils  of  any  college  or 
colleges  of  physicians  and  surgeons,  incorporated  under  any  act 
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of  the  legislature  of  any  province  in  Canada  or  of  the  ITorthwest 
Territories,  and  possessing  powers  similar  to  those  conferred 
upon  the  council  by  this  act,  a  central  examining  board,  aud  to 
delegate  to  such  board  all  the  powers  possessed  by  the  council 
respecting  the  examination  of  candidates  for  admission  to  prac- 
tise medicine,  surgery,  and  midwifery,  provided  that  such  powers 
shall  not  be  exercised  unless  the  persons  passing  any  examina- 
tion of  such  central  board  shall  on  complying  with  the  laws  and 
rules  of  the  respective  councils  or  boards  in  each  such  province, 
or  the  Northwest  Territories,  be  entitled  to  registration  as  legally 
qualified  practitioners  in  the  provinces  or  territories,  whose  coun- 
cils or  boards  may  have  conjointly  with  the  council  established 
such  central  examining  boards ;  provided  further  that  any  exam- 
inations conducted  by  such  central  board  shall  be  held  at  least  in 
one  place  within  this  province,  simultaneously  with  such  exam- 
inations held  in  any  of  said  other  provinces  or  in  the  Northwest 
Territories  (ib.,  s.  40). 

Fees. — Persons  registered  under  sec.  3  are  not  required  to 
pay  a  fee  (ib.,  s.  3). 

For  examination  and  for  registration  under  sec.  10  (d)  to  be 
fixed  by  by-laws  of  the  society  (ib.,  ,s.  10  [<?]). 

For  registration  of  a  higher  degree  under  sec.  14,  such  fees 
as  the  council  may  appoint  (ib.  s.  14). 

For  registration  under  sec.  9,  "the  required  fee"  (ib.,  s.  9). 

For  registration  under  Act  1903,  c.  16  (see  Canada  Medical 
Act,  above),  such  fee  as  the  medical  council  of  this  province 
may  prescribe,  not  exceeding  the  fee  ordinarily  charged  for  reg- 
istration under  the  by-laws  of  the  council  of  this  province  (Act 
1903,  c.  16). 

For  registration  in  medical  students'  register  and  certificate 
thereof,  $2  (Act  1899,  c.  24,  s.  11). 

The  council  has  power  to  levy  an  annual  fee  on  the  members 
of  the  society,  not  exceeding  $5  yearly  on  each  member;  all 
such  fees  are  payable  to  the  registrar  on  July  1st  each  year,  and 
such  fee  shall  be  deemed  a  debt  due  by  each  member  of  the 
society,  recoverable  with  costs  in  the  name  of  the  society  in  any 
court  of  competent  jurisdiction  (ib.,  s.  13). 
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Quebec. 

College  of  Physicians  and  Surgeons.— All  persons  re- 
siding in  the  province  authorized  to  practise  medicine,  surgery, 
or  midwifery  therein,  and  registered  under  this  law,  are  consti- 
tuted a  corporation  by  the  name  of  "The  College  of  Physicians 
and  Surgeons  of  the  Province  of  Quebec"  (E.  S.,  1888,  art. 
3,969). 

The  affairs  of  the  college  are  conducted  by  a  board  of  gov- 
ernors, forty -two  in  number,  chosen  as  provided  in  the  act  and 
known  as  the  "Provincial  Medical  Board"  (ib.,  art.  3,972  [as 
amd.  Act  1898,  61  Vict.,  c.  30,  s.  1]  to  art.  3,975). 

Qualification.  ^ — No  person  can  lawfully  practise  medicine, 
surgery,  or  midwifery  unless  he  has  obtained  a  license  from  the 
said  board  and  unless  he  be  registered  (ib.,  art.  3,976). 

Every  person  who  obtains  a  medical  degree  or  diploma  in 
any  university  or  college  mentioned  in  art.  3,972  is  entitled  to 
such  license  without  examination  as  to  his  medical  knowledge  or 
skill,  provided  such  diploma  has  only  been  given  after  four  years 
of  medical  study  from  the  date  of  admission  to  study  and  ac- 
cording to  the  requirements  of  the  act  f  provided,  the  said  board 

I  Act  1902,  c.  133,  124 ;  Act  1903,  cate    of  admission  to  the   study  of 

c.  141,  143,  143,  144,  145,  146,  147,  medicine.      These  special    acts  and 

148,  149,  for  special  reasons  assigned  cases  are  cited  as  illustrating  how  an 

in  the  acts,  authorize  the  College  of  intricate  law  may  bar  the  entry  into 

Physicians  and  Surgeons  to  admit  practice  of  persons  who  are  by  their 

among  its  members,  and  to  license  to  attainments  well  qualified    to  prac- 

practise,  certain  named  individuals,  tise.     In  c.  147  of  1903  the  petition- 

who  did  not,  or  were  not  able  with-  er  was  a  graduate  in  medicine  of  the 

out  injustice  to  themselves,  to  com-  University  of  Minnesota,  after  a  four 

ply  with  the  strict  requirements  of  years'    regular    course  in  medicine, 

this  law.    Acts  1903,  c.  142  and  143,  but  was  unable  to  obtain  admission 

recite  respectively  as  one  inducement  to  practise  under  the    general  law. 

to  the  authority  there  conferred  on  In  c,  124  of  1903  the  petitioner  was 

the  college,  that  there  is  no  practis-  the  holder  of  the  degree  of  doctor  in 

ing  physician  in  the  parish  of  St.  medicine  and  master  of  surgery  from 

Adelphe  and  in  the  parish  of  St.  Paul  McGill  University,  Montreal,  was  the 

de  Chester  respectively,   where  the  holder  of  a  certificate  of  graduation 

petitioners     respectively  intend    to  from  the    Illinois    State    Board    of 

practise  medicine  and  surgery.     See  Health,  the  holder  of  a  license  to  prac- 

n.  1,  p.  633.    C.  145  of  1903  recites  tise  medicine  and  surgery  in  the  State 

as  one  of  the  reasons  for  its  pas-  of  New  York,  and  a,  practitioner  of 

sage  that  the  applicant,   though  a  medicine  in  the  State  of  New  York, 

graduate    and    doctor    in    medicine  yet  he  was  debarred  from  admissiort 

from  Laval  University  after  follow-  under  the  general  law  in  Quebec  for 

ing  its  regular  course,  through  igno-  failure  to  obtain  from  the  College  of 

ranee  of  the  law  began  to   follow  Physicians  and  Surgeons  of  Quebec  a 

Its  course  before  obtaining  a  certifl-  certificate  of  admission  to  study. 
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has  power  to  grant  the  same  privileges  to  holders  of  degrees  or 
diplomas  of  medicine  and  surgery  from  other  British,  colonial  or 
French  universities  or  colleges  (ib.,  art.  3,977). 

The  colleges  referred  to  in  art.  3, 792  are :  Laval  University 
at  Quebec,  Laval  University  at  Montreal,  University  of  McGill 
College,  University  of  Bishops  College,  The  Incorporated  School 
of  Medicine  and  Surgery  of  Montreal  affiliated  with  the  Uni- 
versity of  Victoria  College  or  with  any  other  British  university.' 
The  privilege  above  conferred  on  holders  of  degrees  or  diplomas 
from  British  colleges  and  universities  is  extended  to  every  person 
whose  name  is  entered  upon  the  medical  register  under  the  Im- 
perial Medical  Act  of  1886  (49-50  Vict,  c.  48)  or  of  any  act 
amending  the  same  (ib.,  art.  3,977  a,  as  added  by  Act  1889,  c.  39). 

The  law  prescribes  the  preliminary  qualifications '  for  admis- 
sion to  study  medicine,  surgery,  or  midwifery  to  be  ascertained 
by  examination.  No  one  is  entitled  to  the  license  of  the  college 
on  presentation  of  a  diploma  unless  previously  admitted  to  study 
in  accordance  with  these  conditions,  or  unless  he  has  passed  an 
equivalent  preliminary  examination  before  a  college,  school  or 
board  authorized  by  law  to  require  and  cause  such  preliminary 
examinations  to  be  passed  in  Her  British  Majesty's  other  posses- 
sions (lb.,  arts.  3,978,  3,979). 

Notwithstanding  art.  3,978  of  the  Revised  Statutes,  the  Col- 
lege of  Physicians  and  Surgeons  shall  grant  the  license  and  regis- 
tration required  for  the  practice  of  medicine,  surgery,  and  ob- 
stetrics, to  the  persons  who,  being  entered  as  medical  students, 
and  having  commenced  their  medical  course  in  a  university  of 
this  province  before  November  1st,  1903,  have  (June  2d,  1904) 
obtained  a  diploma  in  medicine,  after  having  attended  the  courses 
and  studied  the  number  of  years  required  by  the  law  and  the  reg- 
ulations of  the  College  of  Physicians  and  Surgeons,  and  can  es, 
tablish  that  they  have  matriculated  in  letters  and  in  sciences, 
having  obtained  the  same  after  classical  courses  in  one  of  the  col- 
leges of  this  province,  or  who,  having  matriculated  in  only  one 
of  these  branches,  that  they  had  since  passed  under  the  provi- 
sions of  art.  3,979  of  the  Eevised  Statutes  a  satisfactory  exami- 
nation upon  the  subjects  of  the  other  (Act  1904,  c.  27). 

The  College  of  Physicians  and  Surgeons  is  authorized  to  admit 
to  practice  the  medical  students  who  on  November  1st,  1896,  had 

'Seen.  1,  p.  661. 
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coiAmenced  attending  the  medical  course  iu  a  duly  incorporated 
university  of  the  province,  before  having  obtained  a  certificate 
of  admission  to  the  study  of  medicine,  and  to  grant  them  the 
necessary  license  to  practise  medicine,  surgery,  and  obstetrics  in 
the  province  after  having  passed  the  examinations  required  for 
admission  to  study  and  those  required  for  admission  to  practise ; 
and  the  college  may,  wheresoever  they  consider  that  the  circum- 
stances justify  them  so  doing,  exempt  any  such  student  from  the 
examination  required  for  admission  to  study,  but  such  exemp- 
tion shall  affect  only  students  or  holders  of  diplomas  of  doctor  of 
medicine  resident  in  the  province  March  23d,  1900  (Act  1898,  61 
Vict.,  c.  31,  as  amd.  Act  1900,  63  Vict.,  c.  27). 

'Eo  candidate  for  admission  to  the  medical  profession,  who  is 
the  holder  of  a  degree  of  Bachelor  of  Arts,  Bachelor  of  Sciences, 
or  Bachelor  of  Letters  conferred  on  him  by  any  Canadian  or 
British  university,  shall  be  obliged  to  pass  the  examinations  re- 
quired by  the  act  incorporating  the  members  of  said  profession. 
On  satisfactory  proof  that  the  candidate  is  the  person  named  in 
such  degree,  he  shall  be  entitled,  on  payment  of  the  ordinary 
fees,  to  receive  a  certificate  entitling  him  to  study  the  medical 
profession  (Act  1890,  53  Vict. ,  c.  45,  adding  s.  3, 503  a  to  Eev. 
Stats.,  1888). 

A  candidate  for  a  license  to  practise  desiring  to  be  registered, 
and  who  has  not  obtained  a  degree  or  diploma  in  medicine  from 
any  institution  mentioned  in  art.  3,972  {supra)  must,  before 
l)eing  entitled  to  such  license  and  to  register,  pass  an  examina- 
tion before  the  board  as  to  his  knowledge  and  skill  for  the  effi- 
cient practice  of  medicine,  surgery,  and  midwifery.  Upon  passing 
tlie  examination  and  proving  to  the  satisfaction  of  the  examiners 
that  he  has,  in  an  institution  for  the  teaching  of  medicine  in  Her 
Majesty's  possessions,  complied  with  the  rules  and  regulations 
made  by  the  provincial  board,  and  on  payment  of  such  fees  as 
the  board  may  by  general  by-law  establish,  such  person  shall  be 
entitled  to  a  license  (E.  S.  1888,  art.  3,980). 

All  persons  coming  from  any  recognized  college  outside  of 
Her  Majesty's  possessions  desirous  of  obtaining  a  license  from 
the  College  of  Physicians  and  Surgeons  of  the  province  must 
previously  pass  a  preliminary  examination  before  the  examiners 
appointed  by  the  board  or  establish  to  the  satisfaction  of  the 
board  that  they  have  already  passed  equivalent  examinations. 
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and  they  must  moreover  follow  in  one  of  the  schools  of  medicine 
in  the  province  a  complete  course  (for  six  months)  of  lectures, 
and  such  other  course  or  courses  as  shall  be  necessary  to  com- 
plete the  curriculum  required  by  the  board.  They  may  pass 
their  professional  examination  immediately  after  their  prelim- 
inary examination  (ib.,  art.  3,981).' 

PowEES  OP  Medical  Boaed. — The  board  of  governors  of 
the  College  of  Physicians  and  Surgeons  has  among  other  powers 
the  power  to  examine  all  credentials  and  documents  purporting 
to  entitle  the  bearer  to  a  license  to  practise  and  all  diplomas, 
degrees,  or  other  qualifications  sought  to  be  registered,  and  to 
require  the  bearer  to  attest  on  oath,  to  be  administered  by  the 
chairman,  that  he  is  the  person  whose  name  is  mentioned  therein, 
and  that  he  became  legally  possessed  thereof;  and  to  register  in 
the  books  of  the  college  the  name,  age,  place  of  residence  and 
birth  of  every  member  of  the  profession  practising  in  the  prov- 
ince, the  date  of  his  license  and  the  place  where  he  obtained  it 
(ib.,  art.  3,982). 

The  provincial  medical  board,  among  other  powers,  has  the 
power  to  make  regulations  respecting  the  tariffs  or  rates  to  be 
charged  in  towns  and  counties  for  medical,  obstetrical,  or  surgi- 
cal advice,  or  for  attendance  or  for  the  performance  of  any  oper- 
ation or  for  any  medicines  prescribed  or  supplied.  The  tariff 
must  be  approved  by  the  lieutenant-governor  in  council,  and  can 
only  come  into  force  six  months  after  its  publication  once  in 
the  Quebec  Official  Gazette,  and  that  of  the  order  in  council  ap- 
proving the  same.  The  tartfif  does  not,  in  case  of  suit,  ob- 
Aaate  the  necessity  of  proof  of  giving  the  advice,  care,  prescrip- 
tions, medicines,  and  other  things  therein  mentioned  (ib.,  art. 
9,383). 

The  said  board  has  power  to  fix  the  fees  for  license  and  regis- 
tration (i6.,  art.  3,984). 

Qualifications  op  Candidate." — The  qualifications  of  a 
candidate  for  a  license  are : 

1.  That  he  holds  a  certificate  of  study  from  a  licensed  physi- 

'  See  n.  1,  p.  661.  tained  the  degree  of  doctor  of  medi- 

''  The  College  of  Physicians  and  Sur-  cine ;  on  such  refusal  a  writ  of  man- 

geons  cannot  refuse  to  grant  a  license  damns  may  issue  to  enforce  the  issu- 

to  practise  medicine  to  a  student  who  ing  of  a  license.     Gosselin  ®.  Coll.  of 

has  passed    the  necessary  examina-  Phys.  &  Surg.,  Que.  Rap.  Jud.  Off. 

tions,  or  has  been  legally  exempted  Cour  Super.,  vol.  xix.,  p.  175  (1901). 
from  passing  them,  and  who  has  ob- 
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cian  for  the  period  intervening  between  the  courses  of  lectures 
which  he  has  followed. 

2.  That  he  has  reached  the  age  of  twenty-one  years. 

3.  That  he  has  followed  his  studies  during  a  period  of  not 
less  than  four  years,  commencing  from  the  date  of  his  admission 
by  the  board  to  study  medicine. 

4.  That  during  said  four  years  he  attended  at  some  univer- 
sity, college,  or  incorporated  school  of  medicine  within  Her  Maj-  , 
esty's  possessions  not  less  than  two  six-months'  courses  of  general 
or  descriptive  anatomy,  of  practical  anatomy,  of  surgery,  of  the 
practice  of  medicine,  of  midwifery,  of  chemistry,  of  materia  med- 
ica  and  general  therapeutics,  of  the  institutions  of  medicine, 
of  physiology  and  general  pathology,  of  clinical  medicine,  and 
of  clinical  surgery;  one  six-months'  course  or  two  three-months' 
courses  of  medical  jurisprudence,  one  three-months'  course  of 
botany,  one  three-months'  course  of  hygiene,  and  a  course  of  not 
less  than  twenty-five  demonstrations  upon  microscopic  anatomy, 
physiology,  and  pathology. 

5.  That  he  attended  the  general  practice  of  a  hospital  in 
which  are  contained  not  less  than  fifty  beds  under  the  charge  of 
not  less  than  two  physicians  or  surgeons,  for  not  less  than  one 
and  one-half  years  or  three  periods  of  not  less  than  six  months 
each. 

6.  That  he  has  attended  six  cases  of  labor  and  compounded 
medicines  for  six  months. 

Bach  six-months'  course  shall  have  consisted  of  one  hundred 
and  twenty  lectures  except  in  the  case  of  clinical  medicine,  clin- 
ical surgery,  and  medical  jurisprudence. 

Of  four  years'  study  required  by  this  section,  three  six- 
months'  sessions,  at  least,  must  be  passed  in  attending  upon  lec- 
tures at  a  university,  college,  or  incorporated  school  of  medicine 
recognized  by  the  board. 

The  first  of  such  courses  must  have  been  attended  during  the 
session  immediately  succeeding  the  preliminary  examination, 
and  the  last  during  the  fourth  year  of  study,  and  the  candidates 
must  undergo  an  examination  on  the  final  subjects  of  the  cur- 
riculum at  the  end  of  the  session  in  the  fourth  year  of  study  (ib., 
art.  3,985). 

Membees  op  Colleges. — All  persons  obtaining  a  license  to 
practise  from  the  College  of  Physicians  and  Surgeons  of  the 
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province  are  members  of  the  college,  but  are  not  eligible  for 
governors  within  four  years  from  the  date  of  their  admission  as 
members  (ib.,  art.  3,986). 

Women. — The  provincial  medical  board  has  power  to  make 
regulations  respecting  the  admission  of  women  to  the  study  and 
practice  of  midwifery.  Women  who  were  legally  qualified  on 
the  31st  of  October,  1879,  to  practise  as  midwives  in  the  prov- 
ince, while  required  to  conform  to  the  rules  of  said  college,  re- 
tain their  right.  Ifothing  in  the  act  or  the  regulations  shall 
prevent  women  in  the  country  from  practising  midwifery  or  as- 
sisting at  accouchements  without  being  admitted  to  the  study  or 
practice  of  midwifery ;  but  they  must  obtain  a  certificate  from  a 
duly  licensed  physician  certifying  that  they  have  the  necessary 
knowledge ;  and  such  certificate  shall  be  registered  in  the  regis- 
ter of  the  registrar;  the  council  of  discipline  may  annul  it,  if 
well-founded  complaints  are  made  against  the  person  who  had 
obtained  it  (ib.,  art.  3,987  as  amd.  Act  1898,  61  Vict.,  c.  30, 
s.  2). 

EeGtISTee. — The  medical  board  is  required  to  cause  to  be 
kept  by  the  registrar  a  register  of  persons  duly  licensed  and 
registered,  and  who  have  complied  with  the  law  and  the  regula- 
tions of  the  board,  '■  and  those  persons  only  whose  names  are  in- 
scribed therein  are  deemed  to  be  qualified  and  licensed  (ib.,  art. 
3,988). 

The  registrar  is  required  from  time  to  time  to  make  the  nec- 
essary alterations  in  the  register  (ib.,  art.  3,989). 

Evidence. — The  registrar,  under  the  direction  of  the  board 
of  governors,  causes  to  be  printed,  published,  and  distributed  to 
the  members,  from  time  to  time,  a  copy,  called  Tlie  Quebec  Med- 
ical Register,  of  the  register,  containing  names,  surnames,  resi- 
dences, medical  titles,  diplomas,  and  qualifications  conferred  by 
a  college  or  other  medical  body,  with  the  dates  of  the  same.  A 
printed  copy,  certified  under  the  hand  of  the  registrar  as  such, 
is  prima  facie  evidence  that  the  persons  named  and  entered  have 
been  registered  in  accordance  with  this  law.  The  absence  of  the 
name  of  any  person  from  such  cot^j  is  prima  facie  proof  that  such 
person  has  not  been  lawfully  registered ;  provided  always  in  case 
a  person's  name  does  not  appear  on  such  printed  copy,  a  copy  or 
extract  from  the  register  certified  by  the  registrar  of  the  college 

i.See  u.  3,  p.  664. 
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of  the  entry  of  such  person's  name  on  the  register  is  proof  that 
such  person  is  duly  registered  {ib.,  art.  3,990). 

A  certificate  under  the  hand  of  the  registrar  of  the  payment 
of  the  annual  contribution  of  members  of  the  college  is  prima 
fade  evidence  that  such  payments  have  been  made  (ib.,  art. 
3,991). 

Neglect  to  Eegister. — A  person  entitled  to  register  who. 
neglects  to  register  is  not  entitled  to  practise  medicine,  surgery, 
or  midwifery,  or  to  claim  any  of  the  rights  and  privileges  con- 
ferred,' and  is  liable  for  all  penalties  imposed  for  practising 
■without  registration,  saving  the  right  of  certain  members  hold- 
ing a  license  from  the  College  of  Physicians  and  Surgeons  of 
Lower  Canada  (ib.,  art.  3,992). 

Established  Practitionee. — A  person  who  has  attended 
medical  lectures  during  three  sessions  of  a  medical  school  in  the 
British  possessions,  and  who  has  actually  been  engaged  in  the 
practice  of  medicine  for  over  thirty  years  in  the  province,  may, 
on  proof  of  these  facts  to  the  satisfaction  of  the  provincial  med- 
ical board,  and  producing  a  certificate  signed  by  two  resident 
medical  practitioners  in  the  neighborhood  where  he  has  prac- 
tised that  he  has  succeeded  in  his  profession,  and  is  entitled  to 
the  consideration  of  the  board,  be  entitled  to  a  license  and  to 
registration  without  an  examination  .(ib.,  art.  3,993). 

Uneegisteeed  Persons.  —No  person  unless  otherwise  au- 
thorized is  entitled  to  recover''  any  charge  for  medical  or  surgical 
advice,  or  professional  service,  or  for  the  performance  of  any 
operation,  or  for  any  medicines  prescribed  or  supplied,  nor  is  he 
entitled  to  any  of  the  rights  or  privileges  conferred,  unless  he 
has  registered  according  to  law  and  paid  his  annual  contribution 
to  the  college  (ib.,  art.  3,994). 

No  certificate  required  from  any  physician  or  surgeon  or 
medical  practitioner  is  valid  unless  the  signer  is  registered  (ib., 
art.  3,995). 

Peesons  Guilty  of  Felony. — Any  registered  member  of 
the  medical  profession  convicted  of  felony  forfeits  his  right  to 

'On  the  practice  mraising  objection  Hon  d  la  forme  et  nonpas  par  inscrip- 

to  failure,  of  a  pliysiclan  suing  for  Hon  en  droit." 

compensation  for  services,  to  allege  ^  A  physician  cannot  prove  the  call ' 

that  he  is  registered  and  has  paid  his  and  necessity  for  his  services  by  his 

contribution,    see    Marien  «.   Huot,  own  testimony.     Dansereau  v.  Qou- 

Que.  Rap.  Jud,  OS.  Cour  Superieure  let,  26  L.  C.  ,Tur.,  123;  11  R.  L.,  331; 

15(1898)  "doit  itre  oppose  par  excep-  5  L.  N.,  133,  C.  C. 
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registration,  and  the  medical  board  causes  his  name  to  be  erased 
from  the  register  {ib.,  art.  3,996). 

If  a  person  known  to  have  been  convicted  of  felony  presents 
himself  for  registration,  the  registrar  is  required  to  refuse  him 
registration  (ib:,  art.  3,997). 

Council,  of  Discipline. — The  Board  of  Governors  may  form 
a  council,  called  Council  of  Discipline,  of  four  governors  selected 
by  the  board ;  and  the  president  of  the  board  shall  also  form  de 
jure  part  of  the  council  (ib.,  art.  3,997  a,  as  added  Act  1898,  61 
Vict.,  c.  30,  s.  3).  The  council  is  entrusted  with  trying,  hear- 
ing, and  deciding  all  accusations  or  complaints  brought  against 
a  member  of  the  college  for  any  infringement  of  his  professional 
duties  or  for  acts  derogatory  to  the  honor  of  the  profession  (ib., 
art.  3,997  b,  as  added  by  said  act  and  chapter). 

The  council  shall  sit  at  Quebec  or  Montreal  whenever  re- 
quired by  the  chairman  or  two  members  (ib.,  art.  3,997  c,  as 
added  by  said  act  and  chapter). 

The  Board  of  Governors  is  authorized  to  make  regulations  and 
by-laws  for  the  council,  provided  such  by-laws  shall  not  restrict 
the  right  of  members  of  the  corporation  to  practise  their  profes- 
sion with  a  philanthropic  or  charitable  object  for  the  members 
of  benevolent  and  mutual  benefit  associations  and  the  charitable 
institutions  of  the  province.  Such  regulations  do  not  come  into 
force  until  approved  by  the  lieutenant-governor  in  council  (ib., 
art.  3,997/,  as  added  by  said  act  and  chapter). 

The  said  act,  61  Vict.  (1898),  c.  30,  prescribes  the  procedure 
before  the  Council  of  Discipline,  and  provides  (art.  3,997  g)  that 
if  the  council  find  the  accusation  weU  founded  it  may,  according 
to  the  gravity  of  the  case,  condemn  the  accused  to  censure;  or 
deprivation  of  the  right  to  be  elected  governor  of  the  college,  or 
of  the  right  of  voting  at  elections  of  governors  of  the  college  for 
a  certain  time ;  or  deprivation,  for  a  certain  limited  and  definite 
time,  of  the  right  to  practise  his  profession ;  and  (art.  3,997  k)  it 
may  condemn  to  such  costs  as  it  deems  expedient  the  unsuccess- 
ful party,  or  divide  such  costs,  and  in  addition  may  condemn 
such  party  to  pay  to  the  successful  party  a  sum  intended  to  in- 
demnify him  for  personal  expenses  incurred  respecting  the  com- 
plaint. 

Appeal  from  judgments  of  said  council  imposing  disciplinary 
punishments  enumerated  in  art.  3,997  g  may  be  taken  within 
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fifteen  days  to  the  Board  of  Governors  (ib.,  art.  3,997  I,  as 
added  by  said  act  and  chapter). 

The  practice  on  such  appeal  is  regulated  by  said  act  (61 
Vict.,  c.  30,  in  arts.  3,997  I  to  3,997  n).  No  other  evidence  than 
that  adduced  before  the  council  is  admitted  on  the  appeal.  The 
Board  of  Governors  may  confirm  or  pronounce  the  judgment 
which  should  have  been  rendered,  and  decide  upon  costs  as  well 
those  in  the  first  instance  as  those  on  appeal  (ib.,  s.  3,997  n,  as 
added  by  said  act  and  chapter).  Provision  is  also  made  (art. 
3,997  p,  as  added  by  said  act  and  chapter)  for  the  issue  of  ex- 
ecution from  the  Superior  Court  for  costs  not  paid  within  fif- 
teen days;  if  the  costs  do  not  reach  $40  no  execution  against 
immovables  can  be  issued. 

Offences  and  Penalties.  ' — A  person  not  entitled  to  regis- 
ter convicted  of  having  practised  ^  in  contravention  of  this  law, 
for  reward  or  the  hope  of  reward,  is  liable  to  a  penalty  of  $50.'" 

A  like  penalty  is  incurred  by  every  person  assuming  the  title 
of  doctor,  physician,  or  surgeon,  or  any  other  name  implying 
that  he  is  legally  authorized  to  practise,  if  unable  to  establish  the 
fact  by  legal  proof,  and  by  every  person  who  in  an  advertise- 
ment in  a  newspaper  or  in  a  written  or  printed  circular,  or  on 
business  cards  or  on  signs,  assumes  a  designation  so  as  to  lead 
the  public  to  believe  that  he  is  duly  registered  or  qualified ;  and 
by  every  person  who  offers  or  gives  his  services  as  a  physician, 
surgeon,  or  accoucheur  for  gain  or  hope  of  reward,  if  he  be  not 
duly  authorized  and  registered. 

Burden  op  Proof. — In  every  prosecution,  proof  of  regis- 
tration is  incumbent  on  the  party  prosecuted." 

'In  a  j«i-ton  action  for  a  penalty  the  seller  does  not  diagnose,  is  no* 

for  practising   physic  without   a  li-  guilty  of  unlawful  practice  of  medi- 

cense,  two  witnesses  to  different  acts  cine.     Le  College  des  Medecins,  etc- 

ot  such  practices  is  sufficient  evidence  v.  Tucker,  Que.  Rap.  Jud.  Off.  Cour 

to  supporfthe  action.     Puize  v.  Fay,  Super.,  vol.  xvii.,  p.  70  (1899). 
3  Rev.  de  L§g.,  380,  K.  B.  (1813).  ^  Where  one  penalty  is  asked,  and 

In  a  gui-tam  action  for  a  penalty  two  offences  proved,  it  cannot  be  said 

for  practising   physic  without  a  li-  that  no  penalty  is  due  because  two 

cense,  two  witnesses  to  different  acts  have  been  incurred.     Coll.  of  Phys. 

of  such   practice  is    sufficient   evi-  &  Surg.  v.  Garon,  6  Mont.  Leg.  N., 

deace  to  support  the  action.     Puize  61  (1883). 

q.  t.  V.  Pay,  1813,  No.  413 ;  3   Rev.  "  On  the  relative  credibility  of  the 

deLeg.,  280.  testimony  of  one  accused  of  unlaw- 

'  An  unregistered  person  who  sells  ful  practice  and  of  his  accuser,  see 

remedies  to  one  who  comes  and  asks  Le    College,  des    Medecins,    etc.   v. 

Wm  for  them,  for  a  malady  which  the  Tucker,  Que.   Rap.  Jud.  Off.  Cour 

purchaser  states  ho   has,  but  which  Super.,  vol.  xvii.,  p.  70  (1899). 
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Witnesses. — Members  of  the  college  are  not  incompetent 
witnesses  by  reason  of  their  membership.  * 

Prosecution. — The  penalties  may  be  recovered  with  costs 
in  an  ordinary  civil  suit  in  the  name  of  the  College  of 
Physicians  and  Surgeons  of  the  Province  of  Quebec  before  any 
circuit  court  of  the  county  or  of  the  district  in  which  the  de- 
fendant is  domiciled,  or  in  which  the  offence  was  committed,  or 
by  a  prosecution  before  a  justice  of  the  peace  in  conformity  with  the 
provisions  of  Part  LYIII.  of  the  Criminal  Code,  1892  {ib.,  art. 
3,998,  as  amended,  1898,   c.   30,  s.  4).= 

Costs. — The  court  imposing  a  penalty  adds  costs,  and,  in 
default  of  payment  within  a  delay  which  it  fixes,  condemns  the 
defendant  to  imprisonment  in  a  common  jail  of  the  district  for 
sixty  days  {ib.,  art.  3,998,  as  amd.,  Act  1898,  61  Vict.,  c.  30, 
s.  4). 

Eyibenge.  — In  cases  where  proof  of  registration  is  required, 
the  production  of  a  printed  or  other  copy  or  extract  from  the 
register,  certified  under  the  hand  of  the  registrar  of  the  college, 
is  sufiacient  evidence  that  all  persons  named  therein  are  regis- 
tered practitioners  and  any  certificate  upon  such  proof,  or  other 
copy  of  the  register  or  extract  from  such  register,  purporting  to 
be  signed  by  any  person  in  his  capacity  of  registrar  of  the  col- 
lege, is  primafacie  evidence  that  such  person  is  registrar  without 
proof  of  the  signature  or  of  his  being  in  fact  such  registrar  (ib., 
art.  3,999). 

HoMOEOPATHiSTS. — The  rights  of  homceopathists  are  not  af- 
fected by  the  foregoing  sections  (ib.,  art.  4,002). 

The  homoeopathic  physicians  and  surgeons  of  the  province 
form  a  corporation  under  the  name  of  the  Montreal  Homoeo- 
pathic Association  {ib.,  art.  4,003). 

The  corporation  has  power  to  appoint  three  medical  gradu- 
ates of  a  British  or  provincial  university  or  medical  licentiates 
of  a  British  or  provincial  college  or  board  legally  incorporated 
to  be  a  board  of  examiners,  to  examine  all  persons  who  may 
desire  to  obtain  a  license  to  practise  homoeopathic  medicine  {ib., 
art.  4,008). 

1  See  n.  4,  p.  669.  sections  (see  Costs,  below),  so  thatat 

'  This  appears  to  be  the  eflect  of  first  right  it  would  appear  that  the 

Act  1898,  c.  30,  s.   4,  amending  Art  failure  to  pay  the  penalty  and  costs 

3,998.     The   words    in    italics    were  imposed  subjected  the  offender  to  the 

added,  however    at  the  end  of  the  criminal  prosecution. 
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A  person  desiring  to  be  examined  touching  his  qualifications 
to  practise  according  to  the  doctrines  and  teaching  of  homoeopa- 
thy shall  give  notice  in  writing  of  at  least  one  month  to  the  sec- 
retary or  treasurer  of  the  association,  and  show  that  he  is  not 
less  than  twenty-one  years  of  age ;  has  followed  medical  studies 
for  not  less  than  four  years  under  the  care  of  one  or  more  duly 
qualified  medical  practitioners ;  has  attended  at  some  recognized 
university  or  incorporated  school  of  medicine  not  less  than  two 
six-mouths'  courses  of  anatomy,  physiology,  surgery,  theory  and 
practice  of  medicine,  midwifery,  chemistry,  materia  medica,  and 
therapeutics  respectively,  and  not  less  than  one  six-months' 
course  of  clinical  medicine  and  medical  jurisprudence  respec- 
tively, or  their  equivalents  in  time;  and  shall  have  complied 
with  the  regulations  of  such  university  or  incorporated  school  of 
medicine  with  regard  to  such  courses,  and  shall  have  followed 
such  other  course  or  courses  as  may  hereafter  be  considered  by 
the  board  of  examiners  requisite  for  the  advancement  of  a  med- 
ical education. 

-  All  such  persons  shall,  at  a  regularly  appointed  time  and 
place,  he  examined  on  all  the  aforesaid  branches  by  the  board  of 
examiners  (ib.,  art.  4,009). 

If  the  board  be  satisfied  by  examination  that  a  person  is 
duly  qualified  to  practise  either  or  all  of  said  branches  of 
medicine,  as  taught  and  practised  by  homceopathists,  they  shall 
certify  the  same  under  the  hands  and  seals  of  two  or  all  of  such 
board. 

The  lieutenant-governor,  on  receipt  of  such  certificate,  may, 
if  satisfied  of  the  loyalty,  integrity,  and  good  morals  of  the  ap- 
pUcant,  grant  to  him  a  license  to  practise  medicine,  surgery,  and 
midwifery,  or  either  of  them,  conformably  to  the  certificate,  and 
all  such  licensees  are  entitled  to  all  the  privileges  enjoyed  by 
licentiates  of  medicine  (ib.,  art.  4,010). 

The  corporation  appoints  a  secretary  who  keeps  a  register  of 
names  of  all  persons  duly  licensed  to  practise  medicine,  surgery, 
and  midwifery,  or  either  of  them,  according  to  the  doctrines  and 
teachings  of  homoeopathy. 

Only  those  whose  names  are  inscribed  in  said  register  are 
qualified  and  licensed  to  practise  according  to  the  doctrines  and 
teachings  of  homoeopathy  (ib.,  art.  4,015). 

The  said  secretary  is  required  to  make  the  necessary  altera- 
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tions  in  the  addresses  or  qualifications  of  the  persons  registered 
(i6.,  art.  4,016). 

Offences  and  Penalties.' — A  person  practising  according 
to  the  homoeopathic  doctrines  for  reward  in  contravention  of  this 
act,  or  assuming  a  title  implying  that  a  person  is  legally  author- 
ized to  practise  according  to  homoeopathic  doctrines,  if  unable 
legally  to  establish  such  authorization;  or  by  advertisement 
published  in  a  newspaper  or  in  a  written  or  printed  circular,  or 
on  business  cards  or  signs,  assuming  a  designation  to  lead  the 
public  to  believe  that  he  is  duly  registered  and  qualified  to  prac- 
tise according  to  the  doctrines  of  homoeopathy ;  or  offering  or 
giving  his  services  as  physician,  surgeon,  or  accoucheur  for  gain 
or  hope  of  reward,  if  not  duly  authorized  or  registered,  is  pun- 
ishable with  a  penalty  of  $50.° 

Btjeden  of  Peoof. — In  every  prosecution,  the  proof  of  reg- 
istration is  incumbent  on  the  party  prosecuted. ' 

Costs. — The  court  may  condemn  the  defendant  to  pay  $50 
in  addition  to  costs  within  a  delay  which  it  determines,  and  to 
imprisonment  of  sixty  days  in  a  common  jail  of  the  district  on 
default  of  payment  within  the  delay  (ib.,  art.  4,017). 

Witnesses. — A  member  of  the  corporation  is  not  an  incom- 
petent witness  on  account  of  his  membership  (ib.,  art.  4,018).° 

Fees. — The  provincial  board  of  medical  examiners  may  es- 
tablish examination  fees  (t6.,  art.  3,981). 

Members  of  the  College  of  Physicians  and  Surgeons  of  the 
Province  of  Quebec  are  required  to  pay  an  annual  fee  of  $2  (ib., 
art.  3,986). 

Yukon. 

Title:  The  ordinance  is  styled  "The  Yukon  Medical  Ordi- 
nance," Cons.  Ord.  Yukon  1902,  c.  48,  s.  1. 

College  op  Physicians,  Etc. — The  members  of  the  medi- 
cal profession  are  a  body  corporate,  styled  "The  College  of 
Physicians  and  Surgeons  of  the  Yukon  Territory"  {ib.,  s.  2). 
Every  person  registered  under  the  ordinance  is  a  member  («6.,  s. 
3).  All  persons  duly  licensed  to  practise  in  the  Territory  at  the 
passage  of  the  ordinance  (1898)  are  also  members  (ib.,  a.  4). 

Council. — The  ordinance  provides  for  a  council  of  the  col- 

»  See  n.  1,  p.  669.  3  See  n.  4,  p.  669. 

» See  n.  3,  p.  669. 
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lege,  to  be  appointed  as  prescribed  by  it,  and  regulates  elections 
for  the  council  in  detail  (ib.,  s.  5-24).  There  is  an  executive 
committee  of  the  council  with  powers  delegated  to  it  by  the  coun- 
cil and  power  to  take  action  on  matters  requiring  immediate  in- 
terference {ib.,  s.  26). 

FoEMBE  Peactitionees. — Persons  duly  and  legally  licensed 
to  practise  at  the  time  of  the  passage  of  the  ordinance  (1898)  are 
entitled  to  register  without  fee  (ib.,  s.  29). 

Ebgisteation. — The  council  shall  cause  to  be  kept  by  the 
registrar,  a  register,  for  registration  of  every  person  registered 
under  this  ordinance.  Only  those  persons  whose  names  are  in  the 
register  are  deemed  qualified  and  licensed  to  practise  medicine, 
surgery,  or  midwifery  in  Yukon  Territory.  The  register  is  at 
all  times  open  and  subject  to  inspection  by  any  person  (ib.,  s. 
30). 

The  registrar  is  required  from  time  to  time  to  make  the  neces- 
sary alteration  in  the  addresses  and  qualifications  of  persons  reg- 
istered {ib.,  s.  31). 

Qualifications.— The  council  is  required  to  admit  upon  the 
register :  (a)  Any  person  who  at  the  time  of  his  application  shall 
furnish  proof  that  his^  name  is  on  the  register  in  Great  Britain 
and  Ireland ;  (6)  any  person  duly  licensed  by  the  proper  author- 
ity in  that  behalf  to  practise  medicine  and  surgery  in  any  prov- 
ince or  territory  of  Canada  or  in  any  British  colony ;  (c)  any 
person  who  shall  produce  from  any  recognized  college  or  school 
of  medicine  and  surgery  a  certificate  or  certificates  that  he  has 
taken  a  four-year  course  of  study  or  a  diploma  of  qualification 
from  such  recognized  college  or  school,  provided  the  applicant 
shall  furnish  to  the  council  satisfactory  evidence  of  identification 
and  pass  before  the  members  thereof,  or  such  examiners  as  may 
be  appointed  for  the  purpose,  a  satisfactory  examination  touch- 
ing his  fitness  and  capacity  to  practise  as  a  physician  and  sur- 
geon, on  payment  to  the  registrar  of  a  fee  of  flOO  {ib.,  s.  32). 

Examinations.  — The  council  is  empowered  to  prescribe  the 
subjects  and  modes  of  examination  not  contrary  to  the  ordinance 
{ib.,  s.  34). 

Eeasuee. — If  any  registered  medical  practitioner  shall  be 
convicted  of  any  felony  or  misdemeanor,  or  shall  after  an  in- 
quiry be  judged  by  the  council  to  have  been  guilty  of  infamous 
conduct  in  any  professional  respect,  such  council  may,  if  it  sees 
43 
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fit,  direct  the  registrar  to  erase  tlie  name  of  such  practitioner 
from  the  register  {ib.,  s.  35). 

Compensation. — Every  person  registered  and  duly  licensed 
under  the  provisions  of  this  ordinance  shall  be  entitled  to  prac- 
tise medicine  and  surgery,  including  midwifery,  or  any  one  of 
them  as  the  case  may  be,  in  the  Territory,  and  to  demand  and 
recover,  in  any  court  in  the  Territory,  with  full  cost  of  suit,  rea- 
sonable charges  for  professional  aid,  advice,  and  visits,  and  the 
cost  of  any  medicine  or  surgical  appliance  rendered  or  supplied 
by  him  to  his  patients  (ib.,  s.  36). 

Limitation. — 'No  duly  registered  member  of  the  coUege 
shall  be  liable  to  any  action  for  negligence  and  malpractice  by 
reason  of  professional  services  requested  or  rendered,  unless 
commenced  within  one  year  after  such  professional  services,  in 
the  matter  complained  of,  terminated  (i6.,  s.  37). 

Eegistee. — The  law  provides  for  the  publication  of  the 
register  from  time  to  time,  containing  names,  residences,  medi- 
cal titles,  diplomas,  and  qualifications  conferred  by  any  college 
or  body.  The  register  is  called  "  The  Yukon  Territory  Medical 
Eegister."  A  copy  of  the  register  for  the  time  being,  properly 
attested  by  the  registrar  or  president,  shall  be  prima  facie  evi- 
dence in  all  courts  and  before  all  justices  of  the  peace  and  all 
others,  that  the  persons  therein  specified  are  registered  under  this 
ordinance.  The  absence  of  a  name  is  prima  facie  evidence  that 
such  person  is  not  so  registered  (ifi.,  s.  38).  In  case  a  name  does 
not  appear  in  such  copy,  a  certified  copy  under  the  hand  of  the 
registrar,  of  the  entry  of  the  name  on  the  register,  is  evidence 
that  the  person  named  is  so  registered  (ib.,  s.  38,  subs.  2). 

Offences;  Penalties. — A  person  entitled  to  register  who 
neglects  or  omits  to  register  is  not  entitled  to  any  of  the 
rights  or  privileges  conferred  by  registration,  so  long  as  the  neg- 
lect or  omission  continues,  and  shall  be  liable  to  all  penalties  im- 
posed by  this  ordinance  or  any  other  ordinance  in  force  against 
unqualified  or  unregistered  practitioners  (ib.,  s.  39). 

It  is  unlawful  for  any  person  not  registered  to  practise  medi- 
cine or  surgery  or  midwifery  for  hire  or  hope  of  reward.  If  any 
such  person  so  practises,  or  professes  to  practise,  medicine,  sur- 
gery, or  midwifery,  upon  summary  conviction  before  a  justice 
of  the  peace  he  is  liable  to  a  penalty  not  exceeding  $100  for  any 
and  every  such  offence  (ib.,  s.  40). 
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A  person  who  wilfully  or  falsely  pretends  to  be  a  physician, 
doctor  of  medicine,  surgeon,  or  general  practitioner,  or  assumes 
any  titles,  additions,  or  description  other  than  he  possesses,  is 
liable,  on  such  conviction,  to  a  penalty  not  exceeding  $100  and 
not  less  than  $50  (*.,  s.  41). 

Any  person  not  registered  pursuant  to  this  ordinance,  who 
takes  or  uses  any  name,  title,  addition,  or  description  implying 
or  calculating  to  lead  people  to  infer  that  he  is  registered  under 
this  ordinance,  or  that  he  is  recognized  by  law  as  a  physician, 
surgeon,  .or  licentiate  in  medicine,  surgery,  or  midwifery,  is  lia- 
ble, on  such  conviction,  to  a  penalty  not  exceeding  $100  nor  less 
than$25  (i6.,  s.  42). 

Disqualifications. — 'So  person  shall  be  entitled  to  recover 
any  charge  in  any  court  of  law  for  any  medical  or  surgical  ad- 
vice, or  for  attendance,  or  for  the  performance  of  any  operation, 
or  for  any  medicine  which  he  may  have  prescribed  unless  he  is 
registered  under  this  ordinance,  except  in  cases  falling  within 
the  proviso  of  sec.  46  (ib.,  s.  43). 

TSo  person  shall  be  appointed  as  medical  officer,  physician,  or 
surgeon  in  any  branch  of  the  public  service  of  the  Territory  or 
in  any  hospital  or  other  charitable  institution  unless  he  is  regis- 
tered under  this  ordinance  (ib.,  S.  44). 

No  certificate  required  by  any  present  (1898)  or  future 
ordinance,  from  any  physician  or  surgeon  or  medical  prac- 
titioner, shall  be  valid  unless  the  signer  is  so  registered  (ib., 
s.  45). 

Peosecutions — Emergency. — Prosecutions  may  be  before 
one  or  more  justices  of  the  peace.  Costs  may  be  awarded  in  ad- 
dition to  the  penalty.  The  offender  may  be  committed  to  the 
common  gaol,  in  default  of  immediate  payment  of  penalty  and 
costs,  for  a  term  not  exceeding  one  month,  unless  sooner  paid ; 
provided,  if  it  shall  appear  on  any  prosecution  under  this  or- 
dinance that  by  reason  of  unforeseen  and  sudden  sickness  or  ac- 
cident any  person  has  needed  medical  or  surgical  treatment,  and 
that  no  medical  practitioner  qualified  under  this  ordinance  then 
resided  within  ten  miles  of  the  place  where  such  person  needed 
treatment,  the  judge  or  other  presiding  magistrate  may  dismiss 
the  complaint  against  any  person  who  under  such  circumstance 
rendered  medical  or  surgical  assistance,  and  may  order  the  costs 
to  be  paid  by  the  complainant  (ib.,  s.  46). 
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In  prosecutions  under  the  ordinance  the  burden  of  proof  as 
to  registration  is  on  the  person  charged  (ib.,  s.  47). 

Every  prosecution  must  be  begun  within  six  months  from 
the  alleged  offence  (ib.,  s.  49). 

Any  person  may  be  prosecutor  or  complainant  (ib.,  s.  51). 

Evidence. — In  all  cases  where  proof  of  registration  under 
this  ordinance  is  made,  a  printed  or  other  copy  of  the  register, 
certified  under  the  hand  of  the  registrar,  for  the  time  being,  shall 
be  sufficient  evidence  of  all  persons  (sic!)  in  lieu  of  the  produc- 
tion of  the  original  register ;  any  certificate  on  such  printed  or 
other  copy  of  the  register,  signed  by  any  person  in  his  capacity 
of  registrar  of  the  council,  under  this  ordinance  is  prima  facie 
evidence  that  such  person  is  such  registrar,  without  any  proof 
of  his  signature  or  of  his  being  in  fact  such  registrar  (ib.,  s. 
48). 

Stat. — The  council  by  an  order  signed  by  the  president  and 
under  its  seal  may  stay  proceedings  in  any  prosecution  under 
this  ordinance  where  it  is  deemed  expedient  (ib.,  s.  50). 

Definition. — The  words  "legally  qualified  medical  prac- 
titioner, "  or  other  words  implying  legal  recognition  of  any  per- 
son as  a  medical  practitioner,  in  any  ordinance  or  law  applied 
to  this  Territory,  mean  a  person  registered  under  this  ordinance 
(*.,  s.  53). 

Council;  Additional  Powers. — The  council  may  by 
by-law  delegate  to  the  registrar  the  power  to  admit  and  to 
register  any  person  having  the  necessary  qualifications  entitling 
him  to  be  registered  by  the  council ;  it  may  at  any  time  direct 
the  name  of  any  person  improperly  registered  to  be\  erased  from 
the  register  (ib.,  s.  55). 

The  council  may  from  time  to  time  make,  alter,  or  amend  and 
repeal  rules  and  regulations  for  the  promotion  of  medical  and 
surgical  knowledge  (ib.,  s.  56). 

HoMCEOPATHio  PHYSICIANS. — These  may  be  registered  under 
this  ordinance  on  complying  with  the  terms  of  sec.  34  (ib.,  s.  57). 

Ebtuen  of  Transactions  of  Council  Ebspecting 
Charges  for  Professional  Services. — The  council  is  re- 
quired to  make  immediate  return  to  the  Commissioner  of  Yukon 
Territory  in  council  showing  all  orders,  regulations,  by-laws, 
or  other  transactions  relating  to  charges  for  professional  services 
by  members  of  the  college  (ib.,  s.  58). 
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Pees. — For  registration  under  any  clause  of  the  ordinance 
$100  (lb.,  s.  54). 

Prom  each  member  of  the  college,  to  the  registrar  of  his  dep- 
uty to  receive  it,  an  annual  fee  not  less  than  $5  nor  more  than 
$20,  as  may  be  determined  by  by-law  of  the  council,  toward  the 
general  expenses  of  the  college ;  deemed  a  debt,  recoverable  with 
costs  in  the  name  of  the  college  in  the  territorial  court  (ib.,  s.  33). 

For  examination  under  subsec.  (c)  of  sec.  32,  to  the  registrar 
$100,  for  the  expenses  of  the  examining  board  (ib.,  s.  33,  c). 


APPENDIX 


TO  SYNOPSIS  OF   THE  LAWS  REGULATING  THE  PRACTICE 
or  MEDICINE  AND   SURGERY. 

Changes  in  the  Statutes. — The  Kew  York  State  Library, 
Albany,  N.  Y.,  issues  annual  bulletins  containing  and  entitled 
Summary  and  Index  of  Legislation  and  Review  of  Legislation.  The 
annual  changes  in  the  medical  laws  throughout  the  United  States 
are  there  noted  under  the  title  Public  Health,  State  Control  of 
Medicine,  catalogue  number  944.  The  allied  subjects  of  optom- 
etry, osteopathy,  etc.,  have  the  following  catalogue  numbers. 
The  subject  of  nursing  is  treated  under  catalogue  No.  1,575. 

Note:  The  activity  of  the  legislatures  in  changing  the  laws  on  this  sub- 
ject was  mentioned  in  the  introductory  note  (page  178  n.  3) ;  it  is  illustrated 
by  the  fact  that  the  most  of  the  following  changes  in  the  statutes  were  made 
and  published  too  late  to  be  inserted  in  their  proper  places  in  the  foregoing 


Arkansas.     (See  mpra,  p.  187. ) 

After  this  work  was  in  press,  a  "Digest  of  the  Statutes  of 
Arkansas, "  by  William  F.  Kirby,  authorized  by  the  legislature, 
was  published,  dated  1904.  The  medical  law  is  in  sees.  5,231- 
6,245,  the  law  respecting  malpractice  and  unprofessional  conduct 
is  in  sees.  5,246-5,250,  the  law  respecting  osteopathy  in  sees. 
5,251-5,260,  of  ch.  109  of  this  Digest.  The  act  authorizing  the 
Digest  and  its  publication  (May  20th,  1903)  does  not,  in  terms, 
give  it  the  force  of  law ;  the  Digest  does  not  change  the  terms  of 
the  law  as  abstracted  in  the  above  synopsis,  though  the  sequence 
of  the  sections  is  somewhat  changed.  We  have  therefore  adhered 
to  the  laws  as  they  were  enacted  by  the  legislature,  instead  of  re- 
ferring to  the  sections  of  this  Digest. 

One  member  of  each  board  is  required  by  the  law  to  be  se- 
lected from  each  congressional  district  in  the  State. 
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CALIPOENIA,     (See  supra,  p.  194) 

(Privileged  Communications,  see  p.  101.)  The  California  law  of  privi- 
leged communications,  as  contained  in  the  text,  has  been  declared  unconsti- 
tutional (owing  to  the  method  of  its  adoption).  The  law,  as  published  in  the 
Code  of  Civil  Procedure  of  1903,  is,  it  seems,  not  open  to  the  same  obiection, 
and  this  law  designates  the  person  whose  testimony  is  privileged  as  a  licensed 
physician,  or  surgeon. 

(Medical  Laws,  see  supra,  p.  194).  The  words  "some  suitcMe  graduate  in 
medicine  "  in  the  county  government  act  designating  the  qualifications  of  a 
county  physician  mean  one  legally  licensed  to  practise  medicine  and  surgeiy 
under  the  laws  of  this  State  (though  he  may  not  have  received  a  diploma 
from  a  medical  college).  People  v.  Eichelroth  (Supr.  Ct.  of  Cal.,  1889),  30 
Pac.  R.,  364;  2  L.  R.  A.,  770. 

Dentistry  is  but  a  special  branch  of  the  medical  profession ;  the  power  of 
the  State  to  regulate  as  to  both  in  the  interests  of  the  public  is  equally  clear. 
Ex  parte  Whitley,  77  Pac.  R.,  879  (Supr.  Ct.  of  Cal.,  1904)  an  exemption  in 
favor  of  those  practising  at  the  time  of  the  passage  of  the  act  is  not  unconsti- 
tutional (ib.)  (citing  State  v.  Randolph,  23  Dr.,  74;  State  «.  Creditor,  44  Kan., 
565;  ex  parte  Spinney,  lONev.,  338;  Peoples.  Phippin,  70  Mich.,  6;  States. 
Green,  112  Ind.,  463;  State  v.  Vandersluis,  43  Minn.,  139;  Wert  v.  Clutter,  37 
Ohio  St.,  348;  33  Am.  &  Eng.  Enc.  Law,  3d  ed.,  781,  and  distinguishing  State 
■B.  Hinman,  65  N.  H.,  103;  State  v.  Pennoyer,  65  N.  H.,  113;  SchoUe  ®.  State, 
90  Md.,  740).  Such  legislation  is  neither  special  nor  class,  and  does  not  vio- 
late any  provision  of  State  or  federal  constitution  {ib.).  Such  a  law  might 
limit  practitioners  to  college  graduates  {ib.)  {cf.  p.  319,  n.  1).  The  power  con- 
ferred on  the  board  to  pass  on  the  reputabDity  of  a  college  is  not  judicial 
power  in  the  constitutional  sense  {ib.).  Such  a  law  is  not  unconstitutional 
because  such  power  may  be  arbitrarily  exercised  {ib.).  What  is  reputable  in 
a  college  must  be  determined  from  the  standpoint  of  men  of  scientific  attain- 
ments {ib.)  (citing  Wisconsin  v.  Chittenden,  113  Wis.,  558). 

COLOEADO.      (Superseding. rapra,  pp.  203,  204,  305.) 

Note  :  After  the  abstract  of  the  former  law,  (see  p.  203,)  was  cast  for  print- 
ing, the  legislature  passed  the  following  amendments,  approved  April  30th, 
1905.    This  law  supersedes  that  on  pp.  203,  204,  205,  except  as  below  indicated. 

Repeal. — The  Act  of  1905  does  not  in  terms  repeal  the  whole  former 
medical  law  {supra,  p.  203  et  seg.).  It  does,  however,  so  amend  it  that  it 
would  seem  that  the  law  of  1905  entirely  supersedes  the  said  fonner  law.  See 
i^fra  p.  685,  title  Repeal. 

Board  op  Medical  Examhstees. — The  board  consists  of  nine 
members  appointed  by  the  Governor.  The  members  of  the  board 
are  now  required  to  be  practising  physicians  of  integrity  and 
ability,  residents  of  the  State,  and  duly  licensed  to  practise  med- 
icine in  the  State,  and  to  be  graduates  of  medical  schools  of  high 
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educational  requirements  and  standing,  and  to  have  been  engaged 
in  the  active  practice  of  their  profession  withia  the  State  for  at 
least  five  years  (Act  1905,  c.  135,  s.  1,  2).  The  amending  act 
struck  out  all  provisions  requiring  the  members  of  the  board  to 
beloDg  to  any  particular  school  of  practice. 

The  board  is  required  to  keep  on  file  with  the  secretary  of 
State,  for  public  inspection,  a  copy  of  their  schedule  for  educa- 
tional requirements  and  rules  "and  regulations  (ib.,  s.  3). 

The  board  has  authority  to  administer  oaths,  to  summon  wit- 
nesses, and  to  take  testimony  in  all  matters  relating  to  their 
duties  (*.,  s.  5). 

Qualifications. — The  board  is  required  to  adopt,  from 
time  to  time,  a  schedule  of  minimum  educational  requirements, 
which  shall  be  without  prejudice,  partiality,  or  discrimination 
as  to  schools  or  systems  of  practice  of  medicine  (ib.,  s.  3). 

When  an  applicant  for  license  offers  to  the  board  satisfactory 
proof  that  he  has  complied  with  such  educational  requirements 
as  are  specified  in  said  schedule,  the  board  shall  accept  such 
proof  as  sufficient  evideiice  of  the  educational  qualifications  of 
the  applicant  to  entitle  him  to  a  license  without  examination. 
At  no  time  shall  said  schedule  for  graduates  after  January  1st, 
1900,  specify  the  attendance  upon  less  than  four  full  courses  of 
instruction  in  four  separate  years  in  a  reputable  medical  school 
(ib.,  s.  3). 

A  person  wishing  to  obtain  the  right  to  practise  medicine, 
and  not  heretofore  (April  20th,  1905)  licensed,  shall,  before  it 
shall  be  lawful  for  him  to  practise  medicine,  make  application  to 
the  board,  through  its  secretary-treasurer,  upon  such  form  and  in 
such  manner  as  shall  be  adopted  and  prescribed  by  the  board, 
and  obtain  from  the  board  a  license  so  to  do.  Unless  such  per- 
son shall  have  obtained  a  license  as  aforesaid,  it  shall  be  unlaw- 
ful for  him  to  practise  medicine  in  the  State,  and  he  shall  be 
deemed  to  have  violated  the  provisions  of  the  act  if  he  shall 
practise  medicine  in  the  State  without  first  having  obtained  such 
license.  All  applicants  for  such  license,  or  for  a  renewal  of  any 
such  Ucense  which  has  been  revoked,  shall  furnish  the  board  with 
satisfactory  evidence  of  good  moral  character  (ib.,  s.  4). 

Licenses. — The  board  is  required  to  issue  licenses  to  practise 
medicine  to  all  persons  who  furnish  satisfactory  evidence  of  at- 
tainments and  qualifications  under  the  provisions  of  this  act  and 
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the  rules  and  regulations  of  the  board  (ib.,  s.  5).  Such  licenses, 
signed  by  the  president  and  attested  by  the  secretary -treasurer 
of  the  board  under  its  seal,  are  absolute  authority  to  the  per- 
sons to  whom  they  are  issued  to  practise  mediciae  in  the  State 
(ib.,  s.  5). 

Peosecution.  —It  is  the  duty  of  the  secretary -treasurer, 
under  direction  of  the  board,  personally  or  by  deputy,  to  aid  the 
district  attorneys  in  the  enforcement  of  the  act,  and  in  the  prose- 
cution of  all  persons  charged  with  violating  any  of  its  provisions 
(i&.,  s.  5). 

Examinations. — Examinations  of  applicants  for  licenses 
shall  be  made  by  the  board  according  to  the  method  deemed  by. 
it  to  be  the  most  practicable  and  expeditious  to  test  the  appli- 
cant's qualifications.  The  applicant  shall  be  designated  by  a 
number  instead  of  his  name,  so  that  his  identity  will  not  be  dis- 
closed to  the  members  of  the  board  until  after  the  examination 
papers  are  graded.  The  subjects  of  written,  oral,  or  clinical  ex- 
aminations shall  be  anatomy,  physiology,  chemistry,  symptoma- 
tology, toxicology,  pathology,  surgery,  and  obstetrics  (exclusive 
of  materia  medica  and  therapeutics).  The  credentials  of  appli- 
cants relating  to  their  general  reputation,  their  preliminary  edu- 
cation and  the  courses  of  study  they  have  pursued,  the  degrees 
they  have  received,  the  number  of  years  they  have  been  engaged 
in  the  lawful  practice  of  medicine,  their  experience  in  general 
hospitals,  medical  departments  of  the  army,  navy,  and  public 
health  and  marine  hospital  service,  licenses  granted  to  them  by 
other  States  and  countries,  and  their  experience  as  teachers  of 
medicine,  shall  be  given  due  consideration  by  the  board  in  con- 
ducting its  examinations.  Upon  investigation  of  an  applicant's 
credentials,  the  board  shall,  when  convinced  that  an  applicant  is 
qualified  to  practise  medicine,  grant  him  a  license  thereon  with- 
out further  examination.  Each  applicant  shall  name  his  system 
of  practice,  and  no  person  shall  use  the  name  of  any  system  un- 
less he  holds  a  certificate  from  the  State  association  of  such  sys- 
tem (ib.,  s.  7). 

Eeooeding. — Every  person  who  shall  receive  a  license  from 
the  board  shall  have  it  recorded  in  the  ofBce  of  the  recorder  of 
deeds  of  the  county  in  which  he  resides,  and  shall  likewise  have 
it  recorded  in  the  counties  to  which  he  shall  subsequently  remove 
for  the  purpose  of  practising  medicine.    The  failure  of  the  holder 
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to  have  his  license  recorded  before  he  shall  begin  the  practice 
of  medicine  in  the  State  shall  render  it  null  and  void  {ib.,  s.  8). 
The  county  recorders  are  required  to  keep  for  public  inspection 
a  complete  list  and  description  of  the  licenses  recorded  by  them ; 
they  are  required  to  stamp  licenses  with  the  date  of  their  presen- 
tation for  record  (i&.,  9). 

Eefusal — Eevocation. — The  board  may  refuse  to  grant  or 
may  revoke  a  license  or  may  cause  a  licentiate's  name  to  be  re- 
moved from  the  record  in  the  office  of  any  recorder  of  deeds  upon 
any  of  the  following  grounds :  the  employment  of  fraud  or  de- 
ception in  applying  for  a  license  or  in  passing  the  examination 
provided  for  in  this  act ;  the  practice  of  medicine  under  a  false 
or  assumed  name,  or  the  personation  of  another  practitioner  of 
a  like  or  different  name ;  the  conviction  of  a  crime  involving 
moral  turpitude;  habitual  intemperance  in  the  use  of  ardent 
spirits,  narcotics,  or  stimulants  to  such  an  extent  as  to  incapaci- 
tate for  performance  of  professional  duties ;  procuring  or  aiding 
or  abetting  in  procuring  a  criminal  abortion ;  obtaining  a  fee  on 
the  representation  that  a  manifestly  incurable  disease  can  be 
permanently  cured ;  causing  the  publication  and  circulation  of 
an  advertisement  of  any  medicine  or  means  whereby  the  monthly 
periods  of  women  can  be  regulated  or  the  menses  if  suppressed 
can  be  reestablished;  causing  the  publication  and  circulation  of 
an  advertisement  relative  to  any  disease  of  the  sexual  organs. 

The  applicant  or  licentiate  whose  license  may  be  so  refused 
or  revoked  for  such  cause  is  entitled  to  a  copy  of  the  complaint, 
and  to  a  hearing  before  said  board  in  person  or  by  attorney,  and 
witnesses  may  be  examined  as  to  his  guilt  or  innocence. 

The  board  may  at  any  time  within  two  years  after  such  re- 
fusal or  revocation  or  cancellation  of  revocation,  by  a  majority 
vote,  issue  a  new  license  or  grant  a  license  to  the  person  affected, 
restoring  or  conferring  all  the  rights  and  privileges  of  and  per- 
taining to  the  practice  of  medicine  as  defined  and  regulated  by 
this  act  (i&.,  s.  10). 

Definition. — The  terms  practice  of  medicine,  to  practise  medi- 
cine, practising  medicine,  and  practise  medicine  are  defined  to  mean 
holding  one's  self  out  to  the  public  as  being  engaged  in  the  State, 
in  the  diagnosis  and  treatment  of  diseases  or  injuries  of  human 
heings ;  or  the  suggestion,  recommendation,  or  prescribing  of  any 
form  of  treatment  for  the  intended  palliation,  relief,  or  cure  of 
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any  physical  or  mental  ailment  of  any  person,  with  the  intention 
of  receiving  therefor,  either  directly  or  indirectly,  any  fee,  gift, 
or  compensation  whatsoever ;  or  the  maintenance  of  any  office  for 
the  reception,  examination,  and  the  treatment  of  any  person  suf- 
fering from  disease  or  injury  of  body  or  mind;  or  attaching  the 
title  of  M.D.,  surgeon,  doctor,  or  any  other  word  or  abbrevia- 
tion to  his  name  indicative  that  such  person  is  engaged  in  the 
treatment  or  diagnosis  of  the  diseases  or  injuries  of  human  beings 
(*.,  s.  11). 

Violations. — If  any  person  shall  hold  himself  out  to  the 
public  as  being  engaged  within  this  State  in  the  diagnosis  and 
treatment  of  diseases  or  injuries  of  human  beings,  or  shall  sug- 
gest, recommend,  or  prescribe  any  form  of  treatment  for  the 
palliation,  relief,  or  cure  of  any  physical  or  mental  ailment  of 
any  person  with  the  intention  of  receiving  therefor  either  directly 
or  indirectly  any  fee,  gift,  or  compensation  whatsoever,  or  shall 
maintain  an  of&ce  for  the  reception,  examination,  and  treatment 
of  diseased  or  injured  human  beings,  or  shall  attach  the  title  of 
M.D.,  surgeon,  doctor,  or  any  other  word  or  abbreviation  to  his 
name,  indicative  that  he  is  engaged  iu  this  State  in  the  treatment 
of  diseased  or  injured  human  beings,  and  shall  not  in  any  of 
these  cases  theretofore  have  received,  or  shall  not  in  any  of  these 
cases  then  possess  in  full  force  and  virtue  a  valid  license  to  prac- 
tise medicine  under  the  laws  of  this  State,  he  shall  be  deemed  to 
be  practising  medicine  without  complying  with  the  provisions  of 
this  act,  and  in  violation  hereof  (ib.,  s.  11). 

Exceptions. — The  act  does  not  prohibit  gratuitous  service  in 
case  of  emergency,  nor  the  practice  of  the  religious  tenets  or  gen- 
eral beliefs  of  any  church  whatsoever  not  prescribing  medicine, 
or  administering  drugs,  nor  apply  to  commissioned  surgeons  of 
the  United  States  army,  navy,  or  public  health  and  marine  hos- 
pital service  while  so  engaged,  nor  to  regularly  licensed  physi- 
cians called  from  other  States  or  Territories  to  attend  specific 
cases  in  this  State,  nor  the  practice  of  dentistry,  nor  of  osteopa- 
thy, when  not  prescribing  medicine  or  administering  drugs  («6., 
s.  11). 

Offence — Penalty. — Any  person  practising  medicine  in 
this  State  without  complying  with  the  provisions  of  this  act,  or 
any  person  who  shall  have  violated  the  provisions  of  this  act, 
shall  be  guilty  of  a  misdemeanor,  and  punishable  by  a  fine  of 
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from  $50  to  $300,  or  by  imprisonment  in  the  county  jail 
for  not  less  than  ten  days  nor  more  than  thirty  days  or  by 
both  (ib.,  s.  12). 

Any  person  presenting  or  attempting  to  file  as  his  own  the 
diploma  or  certificate  or  credentials  of  another,  or  who  shall  give 
either  false  or  forged  evidence  of  any  kind  to  the  board  or  any 
of  its  members,  in  connection  with  an  application  for  a  license  to 
practise  medicine,  or  .who  shall  practise  medicine  under  a  false 
or  assumed  name,  or  shall  falsely,  personate  another  practitioner 
of  a  like  or  different  name,  shall  be  guilty  of  a  felony,  and  pun- 
ishable by  imprisonment  in  the  State  penitentiary  for  not  less 
than  one  nor  more  than  ten  years  at  hard  labor  (ib.,  s.  12). 

Fees. — To  the  secretary-treasurer  of  the  board  by  each  ap- 
plicant for  a  license  (to  accompany  the  application),  $25 ;  two- 
fifths  of  which  shall  be  returned  to  the  applicant  in  case  the 
board  shall  refuse  to  grant  him  a  license  (ib.,  s.  6). 

To  the  secretary-treasurer,  on  restoration  of  rights  and  privi- 
leges under  sec.  10,  upon  the  issuance  of  a  new  license,  $10  (_ib. , 
s.  10). 

Eepbal." — The  Act  of  1905,  c.  135,  specifically  repeals  sec.  2 
of  Act  April  ?th,  1885.  It  appears,  however,  to  be  inconsistent 
with  and  therefore  to  have  superseded  the  entire  previous  law, 
abstracted  on  pp.  203  to  205  supra. 

NuEsmG. — There  is  a  law  (1905,  c.  136)  regulating  the  prac- 
tice of  professional  nursing.  It  is  not  within  the  scope  of  this 
article. 

Connecticut.     (See  supra,  p.  205.) 

There  is  a  law  (1905,  c.  120)  regulating  the  practice  of  pro- 
fessional nursing  of  the  sick. 

DiSTEicT  OF  Columbia.     (See  supra,  p.  314.) 

License  op  Peactitionees  feom  Othee  States,  etc. 
(See  page  218).— -The  board  of  medical  supervisors  of  the  District 
of  Columbia  is  authorized  and  directed  to  license  to  practise 
medicine  and  sm-gery  in  the  District,  without  examination,  any 
applicant  for  such  license  who  has  been  engaged  in  the  practice 
of  medicine  and  surgery  in  any  other  jurisdiction,  whether  a 
State,  Territory,  or  insular  possession  of  the  United  States,  or  a 
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foreign  country,  subject  to  the  following  conditions :  (a)  No  ap- 
plicant shall  be  licensed  who  is  not  of  good  moral  character  and 
free  from  mental  defects  and  drug  habits  liable  to  interfere  with 
the  proper  practice  of  medicine  and  surgery;  (6)  nor  who,  at 
the  time  of  making  application,  and  for  not  less  than  two  years 
prior  to  the  date  thereof,  has  not  been  lawfully  authorized  to 
practise  medicine  and  surgery,  and  actually  engaged  in  such 
practice,  in  the  jurisdiction  where  he  resides  ;  (c)  nor  unless 
the  applicant  acquired  the  ri^ht  to  practise  medicine  and  sur- 
gery in  such  jurisdiction  under  conditions  equivalent  to  those 
with  which  he  would  have  to  comply  in  order  then  to  have 
practised  medicine  and  surgery  in  the  District  of  Columbia ;  (d) 
nor  unless  the  jurisdiction  by  virtue  of  whose  license  the  ap- 
plicant seeks  exemption  from  examination  in  the  District  of 
Columbia,  grants  to  licentiates  of  the  board  of  medical  super- 
visors of  said  District  privileges  equivalent  to  those  which  the 
applicant  seeks ;  (e)  nor  until  the  applicant  has  paid  to  the  board 
of  medical  supervisors  such  fee  as  may  be  fixed  and  required  by 
the  regulations  of  the  board,  but  not  more  than  the  fee  charged 
under  similar  circumstances  by  the  jurisdiction  by  virtue  of 
whose  license  the  applicant  seeks  exemption  from  examination 
(t6.,  s.  8a,  as  inserted  by  Act  of  Congress,  January  19th,  1905, 
Public  Act  No.  16,  session  1904-5). 

Certificates  for  Peocueement  of  Licenses  in  Othee 
JxjEiSDiCTiONS. — Said  board  is  authorized  and  directed  to  issue 
in  favor  of  its  licentiates  such  certificates,  if  any,  as  may  be  nec- 
essary to  enable  such  licentiates,  without  examination,  to  obtain 
licenses  to  practise  medicine  and  surgery  in  other  jurisdictions 
and  to  collect  for  the  issue  of  such  certificates  such  fees  as  may 
be  necessary  to  defray  the  cost  of  issuing  the  samCj  and  to  use 
such  fees  for  that  purpose  (ib.). 

Othee  Powees  of  the  Boaed  Undee  Sec.  8a.— Said 
board  is  further  authorized  to  determine  all  matters  of  fact  re- 
quired to  be  determined  in  the  execution  of  the  provisions  of  this 
section  (ib.). 

Fees  (see  supra,  p.  220). — To  the  board  from  applicant  from 
other  State,  etc.,  under  sec.  8a  (see  sec.  8a  supra). 

To  the  board  for  certificates  to  its  licentiates  to  enable  them 
to  obtain  licenses  in  other  jurisdictions  (see  sec.  8a,  supra). 
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Florida.     (See  supra,  p.  220.) 

State  Boards  of  Examiners. —The  Governor  appoints  a 
State  board  of  medical  examiners,  and  also  a  State  board  of  ho- 
mceopathic  medical  examiners  (Eev.  Stats.,  s.  801,  as  amd.  Act 
1905,  c.  5,426). 

The  State  board  is  composed  of  seven  regular  practising  phy- 
sicians who  have  been  duly  licensed  to  practise  in  the  State,  no 
two  members  residents  of  the  same  judicial  circuit.  The  homoe- 
opathic board  is  composed  of  three  practising  homoeopathic  phy- 
sicians, graduates  in  good  standing  of  some  medical  college  rec- 
ognized by  the  American  Institute  of  Homoeopathy  {ih.,  s.  802, 
as  amd.  1905,  c.  5,426)'.  Each  board  is  required  to  meet  regu- 
larly semi-annually  at  some  central  and  convenient  point  in  the 
State  to  conduct  examinations  and  grant  licenses ;  and  to  give  at 
least  one  month's  public  notice  of  their  meeting  by  publication 
once  a  week  in  a  newspaper  of  general  circulation  throughout  the 
State  (i6.,  s.  805,  as  amd.  1905,  c.  5,426).' 

Board  of  Eclectic  Medical  Examiners. — The  Governor 
shall  appoint  a  board  of  eclectic  medical  examiners  for  the  State 
at  large,  composed  of  three  practising  eclectic  physicians  of 
known  ability,  who  shall  be  graduates  of  a  college  of  the  Eclec- 
tic School  of  Medicine  (Laws  1899,  c.  4,698,  s.  1).  Said  board 
shall  be  authorized  to  examine  all  applicants  who  shall  present 
a  certificate  of  graduation  (showing  that  such  applicant  has  taken 
not  less  than  a  two-years'  course)  from  some  college  of  the  Eclec- 
tic School  of  Medicine,  and  shall  not  have  authority  to  examine 
any  applicant  from  any  other  school  of  medicine  {ih.,  s.  2).  The 
duties  of  the  board  of  eclectic  medical  examiners  as  to  organiza- 
tion, time  and  place  of  meeting,  and  in  all  other  respects,  except 
as  stated  in  this  bill,  shall  be  the  same  as  the  powers  conferred 
by  law  on  the  board  of  homoeopathic  medical  examiners,  provid- 
ed that  said  board  may  meet  in  any  city  of  the  State  {ih.,  s.  3,  as 
amd.  Act  1901,  c.  5,008). 

Fee. — The  examination  fee  from  each  applicant,  whether  cer- 
tificate is  granted  or  not,  is  $15  {ib.,  s.  810,  as  amd.  1905,  c. 
5,426).' 

License  Tax. — Eegular  practising  physicians  and  surgeons 

'  These  provisions  supersede  tlie  provisions  of  sees.  801,  803,  805  and 
810,  as  found  in  the  text,  pp.  320,  331. 
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in  the  State  are  exempt  from  the  payment  of  any  license  tax  for 
practising  their  profession  (Act  1905,  c.  5,481,  in  effect  Sept. 
30th,  1905). 

EviDBNCB. — When  one  contends  that  he  has  made  new  discoveries  in 
science  or  art,  opposed  to  the  general  experience  of  man  for  ages,  and  di- 
rectly in  conflict  with  the  generally  accepted  rules,  and  seeks  to  gain  money 
or  secure  profit  thereby,  the  burden  of  proof  of  the  truth  of  such  discovery 
is  on  the  person  malting  the  claim,  and  the  truth  of  such  contention  must 
be  satisfactorily  proved  before  it  can  be  accepted.  (Charge  of  Locke,  D.  J., 
U.  S.  District  Ct.,  Fla.,  in  U.  S.  ®.  Post,  128  Fed.  R.,  950.)' 

On  the  character  of  evidence  necessary  to  establish  the  claims  of  a  mental 
healer  claiming  to  cure  by  absent  treatment,  and  the  reasons  for  disbelieving 
and  disregarding  positive  evidence  in  favor  of  those  claims,  given  under  oath, 
where  there  is  no  contradictory  evidence,  see  the  same  charge. 

Hawaii.      (See  supra,  page  238,  and  infra,  page  707.) 

Eevision. — The  laws  of  Hawaii  were  revised  by  a  commis- 
sion appointed  under  Hawaii  laws  1903,  Act  45.  The  commis- 
sion was  required  to  compile  the  statute  laws  as  they  should  ex- 
ist after  the  adjournment  of  the  session  of  the  legislature  in  1903, 
and  to  present  the  compilation  to  the  legislature  at  its  next  ses- 
sion (1905).  The  compilation  was  published  by  the  commission 
under  date  February  1st,  1905.  As  this  goes  to  press,  the  ses- 
sion laws  of  1905  have  not  been  published.  The  changes  ef- 
fected by  the  commission  in  the  medical  law  so  far  as  pertinent  to 
this  synopsis  were  as  follows :  The  law  is  comprised  in  sees.  1, 068- 
1,077  of  the  revision.  In  former  section  827  ovly  is  transferred 
from  before  to  after  he  granted;  on  June  8,  1896,  is  substituted  for 
at  the  time  of  the  passage  of  this  act.  In  former  sec.  830,  Governor 
is  substituted  for  Minister  of  the  Interior;  in  the  manner  prescribed 
in  Section  80  of  the  organic  act  is  inserted  after  the  word  appoint. 
Prom  former  sec.  833  whether  granted  under  the  provisions  of  this 
act  or  of  any  act  heretofore  existing  is  omitted.  Territory  is  substi- 
tuted for  republic.  The  license  is  required  to  be  obtained  from 
the  treasurer  [a  compliance  with  the  Act  of  Congress] ,  and  the 
power  of  revocation  is  conferred  on  him.  Otherwise  the  law 
appears  to  be  unchanged  by  the  commission.  The  law  as  it 
existed  before  the  compilation,  is  abstracted  here,  because  the 

'  In  trial  of  a  mental  liealer  for  use  of  mails  to  defraud. 
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law  creating  the  commission  did  not  give  their  labors  the  force 
of  la.w.  See  infra,  p.  707. 

Idaho.      (See  smjjto,  p.  231.) 

Under  sec.  5  of  Act  1899,  the  board  could  not  require  an  applicant  under 
that  section  to  furnisli  it  with  liis  diploma.  The  board  could  not  ignore  the 
plain  provisions  of  that  section,  and  refuse  a  license  to  an  applicant  entitled 
under  that  section,  because  they  would  not  recognize  his  diploma  as  from  a 
reputable  institution.  They  could  not  thus  malse  a  criminal  of  a  citizen  en- 
gaged in  a  lawful  business.  He  was  not  obliged  upon  such  refusal  to  resort 
to  his  appeal  from  their  action.  He  could,  being  entitled  to  a  license  and 
having  complied  with  all  the  legal  requirements  to  obtain  one,  continue  in 
practice,  notwithstanding  the  board's  refusal  to  grant  him  a  license,  and  for 
sn  continuing  he  would  not  be  liable  to  ty-osecution.  State  v.  Cooper  (Supr. 
Ct.  of  Idaho,  June  84th,  1905),  81  Pac.  Rep.,  374. 

Indiana.      (See  mpra,  p.  343.) 

(Page  243,  eleventh  line) .  There  are  now  six  members  instead 
oifive.     (Act  1905,  c.  115. ) 

One  member  shall  be  a  reputable  practising  physician  and  a 
graduate  of  a  reputable  school  or  college  of  the  system  by  which 
he  practises,  and  shall  belong  to  some  school  or  system  of  prac- 
tice other  than  those  which  are  now  (March  4th,  1905)  repre- 
sented on  the  board,  and  his  successor  shall  in  the  future  always 
be  of  some  school  different  from  that  of  the  remaining  members 
of  the  board  (added  by  Act  1905,  c.  115). 

Osteopathy. —Any  osteopathist  now  (March  4th,  1905) 
practising  in  and  a  resident  of  Indiana,  and  holding  a  diploma 
from  a  reputable  college  of  osteopathy,  as  determined  by  the 
State  board  of  medical  registration  and  examination,  shall  be 
eligible  to  an  examination  on  proper  application  to  the  board ; 
and  should  he  pass  this  examination  he  shall  be  granted  a  cer- 
tificate for  a  license  forthwith  to  practise  osteopathy  in  Indiana 
(Act  1905,  c.  115). 

IO"\VA.      (See  supra,  p.  358). 

The  intention  of  the  legislature  was  to  divide  those  who  shall  be  deemed 
practising  medicine  into :  (1)  All  who  profess  to  be  a  physician,  surgeon,  or 
obstetrician,  and  assume  the  duties;  (3)  those  who  shall  make  a  practice  of 
prescribing  or  prescribing  and  furnishing  medicine  for  the  sick ;  (8)  those  who 
shall  publicly  profess  to  cure  or  heal.  A  mere  public  profession  of  an  ability 
44 
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to  heal  would  not  subject  any  one  to  the  penalties  of  the  law.  Such  profession 
(in  order  to  incur  the  penalty)  must  be  made  under  such  circumstances  as  to 
indicate  that  it  is  made  with  a  view  of  undertaking  to  cure  the  afl3icted. 
State  V.  Heath  (Supr.  Ct.  of  Iowa,  1904),  101  N.  W.  R.,  429. 

One  publicly  professes  in  announcing  to  the  public  generally  his  claim  of 
skill  in  the  art  of  healing,  and  is  guilty  under  sec.  3,580  {supra,  p.  265)  if 
without  a  certificate,  and  not  within  the  statutory  exceptions,  this  is  done 
with  the  purpose  of  treating  the  maladies  of  patients  who  may  engage  his 
attention  (ib.). 

The  public  profession  that  he  will  cure  or  heal  may  be  proven  without 
exacting  evidence  that  he  has  actually  undertaken  to  do  so  {ib.},  citing  State 
V.  Van  Doran,  109  N.  C,  864  (supra,  p.  409  et  seg.). 

The  legislature  may  prescribe  such  restrictions  and  regulations  as  in  its 
judgment  shall  protect  the  people  from  the.consequences  of  ignorance  or  in- 
capacity, as  well  as  deception  and  fraud  (ib.). 

The  statutes  do  not  attempt  to  discriminate  between  different  schools  of 
medicine  or  systems  for  the  cure  of  disease.  No  method  of  attempting  to 
heal  the  sick,  however  occult,  is  prohibited ;  but  the  practitioner  must  be  pos- 
sessed of  a  certificate  from  the  board,  and  exercise  such  reasonable  skill  and 
care  as  are  usually  possessed  by  practitioners  in  good  standing,  of  that  sys- 
tem in  tlie  vicinity  where  they  practise  (ib.).  This  excludes  no  one  from  the 
profession,  but  requires  all  to  attain  reasonable  proficiency  in  certain  subjects 
essential  to  the  appreciation  of  physical  conditions  to  be  affected  by  treatment 
(ib.).  The  objeiit  is  not  to  make  any  particular  method  of  effecting  acure  un- 
lawful, but  to  protect  the  community  from  the  evils  of  empiricism  (ib.).  If  no 
medicine  is  to  be  used,  proficiency  in  materia  medica,  therapeutics,  and  the 
principles  and  practice  of  medicine  is  not  required  (ib.).  This  case  collates 
the  cases  on  magnetic  healers,  those  reaching  a  contrary  conclusion,  and  those 
on  Christian  Science.  In  this  case  it  was  held  that  where  the  accused  adver- 
tised magnetic,  mental,  and  absent  treatment,  and  his  advertisement  showed 
that  he  publicly  professed  to  heal,  for  the  purpose  of  procuring  andtreat- 
ing  patients,  the  question  of  his  guilt  should  have  been  submitted  to  the 

jui'y- 

In  State  v.  Edmunds  (Supr.  Ct.  of  Iowa,  1904),  101  N.  W.  R.,  431,  are 
collated  the  cases  showing  the  application  of  the  medical  acts  to  magnetic 
healers,  empirics,  obstetricians,  midwives.  Christian  Scientists,  osteopaths, 
and  itinerant  practitioners. 

Method  in  the  definition  is  not  confined  to  methods  similar  to  the  admin- 
istration of  a  medicine  or  drug ;  it  includes  dieting,  exercising,  and  prescrib- 
ing glasses  or  spectacles.     State  v.  Edmunds,  101  N.  W.  R.,  431. 

The  act  confines  the  practice  to  the  school  or  schools  regarded  as  lawful, 
and  does  not  peimit  quacks  and  charlatans  to  impose  upon  the  public  (ib). 

If  one  practises  as  an  itinerant  physician,  the  certificate  from  the  State 
board  is  no  protection  (ib.).  It  is  doubtful  whether  a  non-resident  may  ob- 
tain his  certificate,  maintain  his  residence  in  another  State,  and  practise  his 
profession  here  without  obtaining  the  additional  license  required  by  sec. 
2,581  (ib.).     See  this  case  for  a  discussion  of  the  form  of  indictment.    The 
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practice  of  medicine  is  a  privilege,  not  a  right,  and  the  State  may  tax  it  as  an 
occupation  at  any  sum  it  may  see  fit  {ib.). 

The  law  imposing  the  license  tax  on  itinerant  physicians  is  constitu- 
tional (ib.). 

Kansas.      (See  supra,  p.  268.) 

Meflert  v.  Medical  Board,  66  Ean.,  710  (supra,  p.  268), was  affirmed  by  the 
Supreme  Court  of  the  United  States  in  195  U.  8.,  p.  625,  under  name  Meflert 
v.  Packer. 

Kentucky.     (See  supra,  p.  276.) 

In  Brown  v.  Young,  2  B.  Mon.  26,  in  a  suit  on  a  promissory  note  given 
to  a  clock  peddler  (required  to  have  a  license),  it  was  held  that  the  legal  pre- 
sumption was  that  he  had  a  license ;  that  the  law  does  not  presume  a  violation 
of  its  own  mandates. 

On  what  constitutes  the  practice  of  dentistry  under  the  dental  law,  so  as 
to  prevent  a  subsequent  conviction  on  a  separate  charge,  for  practising  prior 
to  the  indictment  on  which  the  accused  was  previously  convicted,  see  Wil- 
son i>.  Commonwealth  (Ct.  of  Ap.,  Ky.,  1904),  82  S.  W.  R.,  427,  holding  that 
a  second  conviction  could  not  be  had  for  any  practice  prior  to  the  first  indict- 
ment, that  the  practice  denounced  by  the  statute  was  a  continuous  course,  and 
that  one  indictment  covered  all  practice  up  to  the  date  of  its  finding. 


Maine.      (See  mpra,  p.  286.) 

Under  a  former  law  a  Christian  Scientist  who  had  obtained  a  certificate  of 
good  moral  character  from  the  officers  of  the  town  where  he  resided  previous 
to  the  rendition  of  service  by  him,  could  recover  upon  an  express  promise 
to  pay  for  his  services.  There  was  nothing  unlawful  or  immoral  in  such  a 
contract.    Wheeler  ».  Sawyer,  15  Atl.  R.,  67  (1888)  (Supr.  Jud.  Ct,  Me.). 

(See  supra,  p.  288,  n.  5.)    Bibber  a.  Simpson  is  reported,  59  Maine,  181. 

Michigan.     (See  supra,  p.  305.) 

The  following  changes  are  made  necessary  by  Act  1905,  No. 
56:  Insert  on  page  .312,  top  line,  after  State,  the  following: 
"Without  being  the  lawful  possessor  of  a  certificate  of  registra- 
tion issued  under  and  pursuant  to  Act  ISTo.  237,  1899,  or  its 
amendments  or." 

Strike  out  from  line  2  of  page  312  the  words  "or  violating 
its  provisions." 

Insert  on  page  312,  line  4,  after  s.  7,  the  following :  And  Act 
1905,  No.  207. 

On  page  312,  line  5,  substitute  for  $100,  $200. 
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On  page  312,  line  6,  substitute  for  ninety  days,  six  months. 

Insert  on  page  311,  before  "  Staistdaed  of  Medical  Educa- 
tion, "  the  following : 

Students  of  medicine  and  surgery,  attending  any  legally  or- 
ganized and  reputable  medical  college  or  university,  approved 
by  the  board,  such  students  being  indorsed  by  the  board  as  hav- 
ing fulfilled  the  legal  requirements  of  this  State  for  entrance  to 
or  matriculation  in  recognized  medical  colleges,  and  who  shall 
have  completed  in  accordance  with  the  board's  adopted  and  pub- 
lished minimum  standard  of  medical  education,  in  such  approved 
medical  college  or  university  through  attendance  and  examina- 
tion and  not  prior  to  the  termination  of  the  second  year  in  such 
institution,  such  proportion  of  the  whole  course  of  subjects  pro- 
vided for  under  section  3,  subd.  1,  Act  191,  Laws  1903  amdg. 
Act  237,  Laws  1899,  as  shall  be  prescribed  by  said  board,  shall 
have  the  right  to  an  examination  by  said  board,  called  the  pri- 
mary examination,  upon  all  such  prescribed  subjects  as  shall 
have  been  completed  by  said  students,  to  be  held  at  such  times 
and  places  as  designated  by  the  board,  and  to  receive  from  the 
board  a  certificate,  showing  the  fact  of  such  primary  examina- 
tion, with  the  credits  received  thereon,  in  the  several  subjects, 
and  such  credits  shall  at  the  election  of  the  student  be  included 
in  and  shall  form  a  part  of  the  final  examination  provided  for 
under  said  sec.  3,  subd.  1,  provided  that  said  credits  shall  be  in- 
cluded in  and  form  a  part  of  the  final  examination  only  if  such 
credits  be  presented  to  the  board  within  three  years  from  the 
primary  examination,  and  provided  that  subsequent  to  gradua- 
tion from  a  recognized  medical  college  in  said  final  examination 
for  a  certificate  of  registration,  the  applicant  shall,  if  presenting 
said  credits  to  the  board,  be  examined  only  in  those  subjects  pre- 
scribed in  sec.  3,  subd.  1,  and  which  have  not  been  prescribed 
and  listed  by  the  board  for  primary  examination  (Act  1905,  No. 
56,  sec.  1). 

Any  applicant  applying  to  the  board  for  the  primary  exami- 
nation "shall,  with  the  application,  present  to  the  board  satisfac- 
tory proof  that  the  applicant  is  a-  bona  fide  and  legally  registered 
student  of  medicine  and  surgery  in  a  legally  organized  and  repu- 
table medical  college  or  university',  recognized  as  such  by  the 
board  and  indorsed  by  the  board  as  having  fulfilled  the  legal 
requirements  of  matriculation  in  this  State,  and  that  the  appli- 
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cant  has  completed  by  attendance  and  examination,  and  not  pri- 
or to  the  termination  of  the  second  year  in  such  recognized  col- 
lege or  university,  such  a  proportion  of  the  whole  course  of  sub- 
jects provided  for  under  the  general  laws  of  the  State  as  has  been 
prescribed  by  the  board.  The  applicant  shall  at  the  same  time 
pay  to  the  board,  for  the  primary  examination,  such  uniform  fee 
during  each  calendar  year  as  shall  be  determined  by  the  board  as 
necessary  to  cover  the  expense  incurred  by  such  additional  ex- 
aminations, not  to  exceed  $15  per  applicant ;  but  payment  of  the 
primary  examination  fee  does  not  relieve  from  the  payment  of 
the  fee  provided  in  sec.  3,  subd.  first  (a)  (Act  1905,  No.  56, 
sec.  2). 

On  page  313  under  title  "Fees,"  insert:  To  the  board,  for 
primary  examination  a  uniform  fee,  fixed  by  the  board,  not  to 
exceed  $15  (Act  1905,  No.  56,  sec.  2). 

A  complaint  is  not  defective  because  it  is  general  in  its  terms,  is  stated 

in  the  language  of  the  statute  and  does  not  specify  the  particular  acts  or 

means  by  which  the  defendant  practised  medicine.     White  v.  Lapeer  Circuit 

Judge  (Siipr.  Ct.  of  Mich.,    1903),   94  N.  W.  Rep.,  601,  citing  People   v. 

,  Pliippin,  70  Mich.,  6. 

Mississippi.     (See  mpra,  p.  328.) 

(See  p.  830.)  Where  the  statute  describes  the  offence,  the  indictment 
should  follow  its  language  and  expressly  charge  the  described  oifense.  Dee  v. 
Stale,  68  Miss.,  601.  Where  the  indictment  fails  to  charge  that  the  prescrip- 
tion alleged  was  for  the  cure  or  relief  of  an  ailment  or  disease  of  mind  or  body, 
or  the  cure  or  relief  of  a  bodily  injury  or  deformity.  It  is  fatally  defective  («*.). 

MiSSOUEI.      (See  mjn-a,  p.  331.) 

(See  supm,  p.  334.)  When  the  subject  matter  of  a  negative  averment  lies 
peculiarly  within  the  knowledge  of  the  other  party  the  averment  is  taken  as 
true  unless  disproved  by  that  party.     State  v.  Hathaway,  115  Mo.,  36. 

(See  iup\-a,  332.)  The  jurisdiction  conferred  upon  the  State  board  of  health 
(by  sec.  6,878  R.  S.,  1889)  does  not  trench  upon  the  jurisdiction  conferred  by 
the  State  constitution  upon  the  judiciary  {ib.).  The  power  exercised  by  the 
legislature  in  passing  this  law  is  part  of  the  police  power  (ft).  The  legisla- 
ture has  the  power  to  provide  for  a  board  of  experts  to  conduct  the  examina- 
tions to  ascertain  whether  those  whom  It  shall  permit  to  practise  medicine 
come  to  the  standard  the  State  prescribes  («J.).  It  is  not  a  grant  of  judicial 
power  to  provide  that  the  board  shall  inquire  into  the  moral  character  of  ap- 
plicants (I'J.). 

(See  swp™,  p.  331.)    It  Is  not  an  unconstitutional  discrimination  to  except 
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physicians  who  have  been  practising  five  years  in  the  State ;  they  constitute 
a  separate  class  and  the  legislature  may  properly  except  them  (ib.). 

(See  supra,  p.  335. )  The  duties  of  the  board  in  refusing  or  revoking  certifi- 
cates to  persons  guilty  of  unprofessional  or  dishonorable  conduct  are  gMasi-iudi- 
cial ;  the  determination  calls  for  the  exercise  of  j  udgment  and  sound  discretion ; 
the  board  must  hear  evidence  and  pronounce  a  conclusion.  A  mandamus  will 
not  lie  to  review  these  acts;  it  may  compel  action,  but  it  will  not  control  the 
conclusion.  If  the  board,  however,  should  exercise  its  powers  with  manifest 
injustice,  the  courts  may  and  will  control  the  abuse  of  authority  by  man- 
damus.    State  ex  rel.  Hathaway  «.  State  Board  of  Health,  103  Mo.,  23. 

(See  supra,  p.  335.)  As  the  legislature  has  not  defined  unprofessional  or  dis- 
honorable conduct,  those  words  must  be  understood  to  mean  such  conduct  as 
would  in  common  judgment  be  deemed  unprofessional  or  dishonorable  {ib.). 
The  board  has  a  broad  field  for  the  exercise  of  judgment  and  discretion,  within 
which  its  finding  is  conclusive ;  but  it  has  no  right  to  prescribe  a  code  of  pro- 
fessional ethics  and  declare  a  breach  unprofessional  or  dishonorable,  nor  has 
it  the  right  or  power  to  deny  to  physicians  the  right  to  advertise  their  profes- 
sion in  the  public  press.  It  is  within  the  power  of  the  board  to  determine 
whether  such  advertisements  tend  to  mislead  or  deceive  the  public  and  there- 
fore constitute  unprofessional  and  dishonorable  conduct;  if  the  physician,  in 
his  advertisements,  throws  out  inducements  to  patients  to  submit  to  treat- 
ment, then  the  matter  is  within  the  exclusive  jurisdiction  of  the  board  {ib.). 
The  burden  is  on  the  relator  to  show  that  the  ruling  of  the  board  is  mani- 
festly unjust  {ib.).  A  person  who  practises  without  a  certificate,  in  knowing 
defiance  of  law,  is  not  entitled  to  one  (ib.).  The  performance  of  the  board's 
duties  will  not  be  hampered  by  mandamus  imtil  a  case  of  manifest  injustice 
is  shown  (ib.). 

Where  a  physician  renders  services  on  request,  and  there  are  no  circum- 
stances tending  to  prove  that  they  were  intended  to  be  gratuitous,  the  legal 
presumption  arises  that  they  were  to  be  paid  for.  Voerster  ».  Kunkel,  86 
Mo.  Ap.,  194.  This  presumption  is  reversed  where  the  person  attended  is  a 
parent  of  the  physician  or  one  standing  in  loco  parentis  (ib.). 

It  is  not  necessary  that  a  person  shall  be  a  practising  physician  in  order 
to  be  liable  for  his  own  or  his  employee's  negligence  in  treating  human  mal- 
adies. Longan  ».  Weltmer,  180  Mo.,  323.  In  this  case  the  court  indicates 
that  magnetic  liealing  is  not  one  of  the  recognized  professions.  It  quotes  the 
following  from  Nelson  v.  Harrington,  73  Wis.,  591.  .  .  .  "'One  who  holds 
himself  out  as  a  medical  expert,  and  accepts  employment  as  a  healer  of  dis- 
ease, but  who  relies  exclusively  for  diagnosis  and  remedies  upon  some  occult 
influence  exerted  upon  him,  or  some  mental  intuition  received  by  him  when 
in  an  abnormal  condition,  in  like  manner  takes  the  risk  of  the  quality  or  ac- 
curacy of  such  influence  or  intuition.  If  these  move  him  so  imperfectly  or 
inaccurately  that,  although  he  pursues  the  course  of  treatment  thus  pointed 
out  or  indicated  to  him,  he  fails  to  treat  the  patient  with  reasonable  skill,  he 
is  liable  for  the  consequences."  Physicians  who  knew  nothing  about  the 
practice  of  magnetic  liealing  were  nevertheless  competent  to  testify  whether 
the  treatment  applied  to  the  patient  was  proper  in  her  condition.  That  a 
person  claims  or  pretends  to  possess  certain  powers  of  healing  peculiar  to 
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himself  is  no  reason  why  other  persons  who  do  not  claim  such  powers  may 
not  be  from  education  and  practice  competent  to  judge  whether  the  treat- 
ment was  negligently  or  carelessly  done.  Longan  v.  Weltmer,  180  Mo.,  333 
(if.  Spead  V.  Tomlinson,  infra,  p.  696. 

Nebraska.     (See  mpra,  r-  350.) 
The  Act  of  1905  referred  to  on  p.  360  is  ch.  95. 

A  corporation  is  not  such  a  person  as  can  be  licensed  to  practise  medicine. 
State  Electro-Medical  Institute  «.  State,  103  N.  W.  Rep.,  1,078  (Supr.  Ct. 
Neb.,  June  8th,  1905).  And  a  corporation  can  not  practise  medicine  as  defined 
in  this  act.  The  qualification  of  a  medical  practitioner  is  personal  to  himself; 
but  neither  making  contracts  nor  collecting  compensation  is  practising  medi- 
cine within  the  meaning  of  this  act.  A  corporation  which  employs  licensed 
physicians  and  makes  contracts  to  furnish  their  services  and  collects  com- 
pensation therefor  is  not  practising  medicine,  and  cannot  be  restrained  on  that 
account  from  doing  business  (ib.). 

A  contract  for  medical  services  made  by  a  corporation,  to  be  performed 
by  a  licensed  physician,  is  not  illegal  nor  void ;  it  does  not  violate  the  statute, 
nor  is  it  against  public  policy.  State  Electro-Medical  Institute  v.  Platner, 
103  N.  W.  Rep.,  1,079  (Supr.  Ct.  Neb.,  June  8th,  1905).  It  is  the  one  who 
actually  performs  the  surgical  operation  or  administers  the  remedy  that  must 
be  qualified  and  licensed  under  the  statute  (ib.).  The  law  does  not  prohibit 
an  action  by  the  assignee  of  a  physician's  claim  for  compensation  (oS.  die.) 
(ib.).  This  statute  does  not  prevent  licensed  practitioners  from  forming  a 
corporation  and  making  contracts  with  their  patients  in  the  corporate  name ; 
and  it  is  not  different  if  one  or  more  incorporators  should  not  be  a  licensed 
physician  (ij.).  A  hospital  does  not  practise  medicine  {ob.  die.)  (ib.).  It  is  not 
for  a  court,  on  the  ground  of  public  policy,  but  for  the  legislature,  if  it  sees 
fit,  to  regulate  and  control  the  conduct  of  corporations  which  contract  to  fur- 
nish the  services  of  licensed  physicians  (ib.). 

K"evADA.      (See  supra,  p.  363.) 

Unprofessional  Conduct. — (See  supra,  p.  366.)  Unpro- 
fessional conduct  means :  (1)  The  procuring  or  aiding  or  abet- 
ting in  procuring  a  criminal  abortion;  (2)  the  obtaining  of 
any  fee  on  the  assurance  that  a  manifestly  incurable  disease 
can  be  permanently  cured ;  (3)  the  wilfully  betraying  a  profes- 
sional secret;  (4)  all  advertising  of  medical  business  in  which 
grossly  improbable  statements  are  made ;  (5)  all  advertising  of 
any  medicines  or  of  any  means  whereby  the  monthly  periods  of 
women  can  be  regulated  or  the  menses  reestablished  if  sup- 
pressed ;  (6)  conviction  of  any  offence  involving  moral  turpitude ; 
(7)  habitual  intemperance  (Act  1905,  c.  63,  s.  12). 
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lifEW  Hampshire.     (See  svpra,  p.  ses.) 

Chhistian  Science. — The  legal  aspects  of  Christian  Science  and  the 
legal  duties  of  Christian  Scientists  who  assume  to  be  healers  are  treated  at 
great  length  in  the  briefs  in  Spead  ®.  Tomlinson  (N.  H.,  1904),  68  L.  R.  A., 
433  (adv.  sheets  August  1st,  1905). 

A  physician's  treatment  is  to  be  tested  (in  a  suit  for  malpractice)  by  the 
general  doctrines  of  his  school,  and  not  by  those  of  other  schools.  Spead  v. 
Tomliuson,  68  L.  R.  A.,  432  (N.  H.,  1904).     59  Atl.  R.  376. 

A  Christian  Scientist,  known  to  his  patient  to  ^je  such  at  the  time  of  his 
employment,  is  not  liable  for  malpractice,  to  his  patient,  a  person  of  mature 
years,  because  his  method  (if  conforming  with  the  standard  of  care,  skill,  and 
knowledge  of  the  ordinary  Christian  Scientist)  is  so  contrary  to  common  sense 
and  leason  as  to  be  negligent ;  it  might  be  otherwise  if  his  patient  were  an 
infant,  non  compos  mentis,  or  had  not  assented  to  treatment  by  the  Christian- 
Science  method.  Spead  v.  Tomlinson  (N.  H.,  1904),  68  L.  R.  A.,  432,  59  Atl. 
R.  376. 

On  a  motion  for  reargument,  the  court  stated  that  there  was  no  evidence 
that  plaintiS  employed  defendant  to  advise  her  as  to  whether  or  not  Christian 
Science  could  be  successfully  employed  in  the  treatment  of  appendicitis.  It 
held  that  evidence  that  he  stated  that  he  could  and  would  cure  her  (though 
he  failed,  and  his  methods  were  condemned  by  the  medical  profession)  was 
not  sulHcient  to  sustain  the  action  because  he  was  to  be  judged  by  the  meth- 
ods of  Christian  Scientists,  and  there  was  no  evidence  that  it  was  not  one  of 
their  methods  to  encourage  their  patients  by  such  assurances,     {ib.) 

Though  it  has  been  held  that  where  the  medical  profession  recognizes  but 
one  course  of  treatment,  the  adoption  of  any  other  course  might  be  evidence 
of  a  want  of  ordinary  knowledge,  care,  and  skill  (see  cases  cited  in  Spead  «. 
Tomlinson,  68  L.  R.  A.,  432,  N.  H.,  1904),  still  a  course,  condemned  by  the 
medical  profession,  but  adopted  by  a  Christian  Scientist,  is  not  evidence  of 
negligence  amounting  to  malpractice,  where  there  ip  no  evidence  that  the 
course  adopted  is  contrary  to  Christian  Science  practice  (ib.). 

The  court  reasoned  that  a  person  knowingly  employing  a  Christian  Scien- 
tist to  treat  appendicitis  by  Christian-Science  methods  could  no  more  complain 
against  the  unsuccessful  healer  who  used  those  methods  than  one  who  know- 
ingly employed  a  common  matmaker  to  weave  a  fine  carpet,  or  a  farrier  to 
cure  a  disease  of  the  eye  (who  should  use  remedies  prescribed  in  such  cases 
for  horses),  saying,  "  he  must  impute  the  bad  workmanship  to  his  own  folly  " 
(quoted  from  Story's  Bailments,  s.  435). 

On  a  motion  for  reargument  in  Spead  v.  Tomlinson,  the  court  held  that 
treatment  of  appendicitis  by  prayer  alone,  or  by  Christian-Science  methods 
(though  for  pay),  is  not  against  public  policy  in  New  Hampshire.  It  further 
said  that  if  plaintiff's  method  of  treatment  according  to  Christian-Science 
methods  was  illegal,  his  patient  could  not  recover  damages,  because  in  that 
case  her  knowledge  of  its  illegality  was  as  great  as  his,  and  she  was  equally  a 
wrong-doer  in  submitting  to  such  illegal  treatment.  And  this,  it  said,  was 
true,  notwithstanding  the  defendant  might  have  been  guilty  of  manslaughter 
if  his  patient  had  died.     The  court  distinguishes  the  patient's  cause  and 
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grounds  of  action  from  the  State's,  and  indicates  that  the  State  might  prose- 
cute where  the  patient  could  not  lecover  for  malpractice. 

On  the  motion  for  reargument,  the  court  held  that  there  could  be  no  re- 
covery by  the  patient  against  the  healer  on  the  ground  of  deceit  in  his  state- 
ment that  he  could  and  would  cure  her,  because  though  this  was  stated  in 
form  as  a  fact,  it  was  from  its  nature  only  a  strong  expression  of  opinion,  and 
could  not  be  the  basis  of  an  action  for  deceit  unless  the  healer  knew  it  to  be 
untrue;  and  as  he  could  have  no  personal  knowledge  on  the  subject,  he  could 
not  know  his  assurance  to  be  untrue.  The  court  indicated  (without  deciding 
it),  that  if  there  could  be  any  recovery  as  for  deceit,  upon  a  statement  of 
opinion,  it  could  only  be  where  the  person  did  not  at  the  time  entertain  the 
opinion;  and  stated  that  a  jury  could  not  find  that  the  healer  did  not  enter- 
tain the  opinion,  merely  because  they  thought  it  was  unsound  or  even  ab- 
surd ;  and  consequently  that  in  this  case  they  could  not  find  the  fraudulent  in- 
tent which  is  necessary  to  sustain  an  action  for  deceit ;  where  there  was  no 
evidence  that  a  Christian-Science  healer  had  any  knowledge  of  physiology  or 
medicine,  the  court  would  not  even  impute  to  him  the  ordinary  general  knowl- 
edge of  mankind  on  the  subject  where  the  sworn  testimony  showed,  without 
contradiction,  that  he  believed  that  the  methods  employed  by  Christian  Sci- 
entists were  the  most  effectual  remedy  for  the  relief  of  physical  pain. 

But,  the  court  said,  if  there  had  been  evidence  that  Christian-Science  treat- 
menthad  never  been  successfully  applied,  or  that  no  attempt  had  been  made  to 
apply  it  to  the  treatment  of  chronic  appendicitis  or  that  the  defendant  had  never 
applied  such  treatment  to  any  disease,  or  to  that  disease  with  success,  or  had 
never  known  of  such  a  case  being  successfully  so  treated,  there  would  then 
have  been  evidence  of  negligence  in  defendant's  attempt  to  treat  her  in  the 
way  he  did  and  in  the  advice  he  gave  her,  or  it  could  have  been  found  that  he 
intended  to  deceive  her,  for  there  would  then  have  been  direct  evidence  that 
he  told  her  as  a  fact  what  he  did  not  know  to  be  true;  but  the  plaintiff  could 
not  stand  merely  upon  the  universal  experience  of  mankind  to  be  found  by 
the  jury  from  their  knowledge  of  human  affairs.  It  was  not  incumbent  on 
defendant  to  prove  the  existence  of  a  system  of  Christian  Science  applicable- 
to  chronic  appendicitis,  where  the  plaintiff  showed  by  her  own  evidence  the 
existence  of  such  a  system  and  the  practice  of  it  in  all  diseases  by  a  large 
number  of  people. 

New  JeeSEY.      (See  supra,  p.  875.) 

State  V.  Herring,  56  Atl.  R.,  670,  was  affirmed  by  Court  of  Errors  and 
Appeals.    60  Atl.  R.,  1,134  (see  supra,  p.  379). 

It  was  stated  in  the  New  Yo^-k  Times,  October  17th,  1905,  that  the  boards 
of  medical  examiners  of  New  York  and  New  Jersey,  as  a  result  of  a  confer- 
ence held  the  preceding  day,  would,  after  January  1st,  1906,  recognize  the- 
licenses  issued  by  each  other.  The  Secretary  of  the  New  Jersey  Board  has- 
confirmed  this  to  the  writer. 
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New  Yoek.      (See  supra,  p.  388.) 

Privileged  Communications.  — After  the  work  on  privileged 
communications  had  gone  through  the  press  (see  supra,  p.  97  et 
seq. ),  an  amendment  to  the  law  of  New  York  (in  effect  September 
1st,  1905)  (Laws  1905,  c.  331,  amending  Code  Civ.  Pro.,  s.  834) 
put  the  following  limitation  upon  the  restriction  previously  es- 
tablished: "  Unless,  where  the  patient  is  a  child  under  the  age  of 
sixteen,  the  information  so  acquired  indicates  that  the  patient 
has  been  the  victim  or  subject  of  a  crime,  in  which  case  the  phy- 
sician or  nurses  may  be  required  to  testify  fully  in  relation  there- 
to upon  any  examination,  trial,  or  other  proceeding  in  which  the 
commission  of  such  crime  is  a  subject  of  inquiry."  Nothing  in 
the  amendatory  act  of  1905  affects  any  action  or  proceedings  now 
(i.e.,  September  1st,  1905)  pending  {ib.,  s.  2)  (became  a  law 
April  25th,  1905). 

Medical  Laws. — Note:  In  contrast  with  Hawkers.  N.  T.  (p.  390  «i  seq.), 
see  Regina  v.  Coll.  of  Phys.  and  Surg.,  44  TJp.  Can.  Q.  B.,  146  (1879)  (supra,  p. 
640),  where  the  iDjustice  of  such  a  provision  depriving  one  convicted  of  felony 
not  connected  with  his  profession)  is  made  the  basis  of  a  principle  of  construc- 
tion, which  excludes  convictions  previous  to  registration ;  also  that  a  sentence 
served  is  equivalent  to  a  pardon  by  reason  of  a  statute  to  that  effect. 

NOETH  CAEOLINA.      (See  supra,  p.  405.) 

Tax  on  Pebbling  Detjgs  anb  Mebicines.— All  persons, 
firms,  corporations,  or  companies  who  shall  sell  or  offer  for  sale, 
whether  of  their  own  manufacture  or  not,  any  medicines,  nos- 
trums, herbs,  roots,  or  drugs  of  any  description  on  the  streets  or 
public  highways,  or  in  public  halls,  parks,  tents  or  private  dwell- 
ings, or  from  any  vehicle,  peddler's  pack,  or  package,  shall  pay 
a  license  tax  of  $100,  which  shall  expire  at  the  end  of  twelve 
months  from  date  of  issue  in  every  county  in  which  such  busi- 
ness is  carried  on.  This  does  not  prevent  any  merchant  or  drug- 
gist from  selling  any  patent  or  proprietary  medicines,  having  a 
fixed  place  of  business,  nor  apply  to  drummers  selling  by  whole- 
sale. It  is  discretionary  with  the  board  of  county  commissioners 
whether  they  will  issue  a  license ;  and  they  may  in  their  discre- 
tion exempt  from  such  tax  any  poor  and  infirm  person  (Act 
1905,  c.  502). 
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Ohio.      (See  supra,  p.  416.) 

The  practice  of  medicine  has  been  so  long  subject  to  State  regulation  that 
it  might  be  said  to  be  not  an  absolute  right  but  a  privilege.  If  it  be  assumed 
to  be  an  absolute  right  it  is  subject  to  reasonable  regulations  or  conditions 
under  the  police  power.  State  v.  Marble  (S\ipr.  Ct.  of  Ohio,  February,  1905), 
73  N.  E.  R.,  1,083.  The  offer  of  prayer  for  recovery  and  absent  treatment 
for  a  fee  is  the  practice  of  medicine  within  the  act  (sec.  4,403  f.  as  amd.  April 
31st,  1903).  Christian -Science  practice  is  treatment  within  the  definition  of 
the  act.  The  legislature  intended  to  bring  within  the  definition  every  person 
who  for  a  fee  prescribes  or  recommends  a  cure,  even  though  the  cure  is  to 
come,  through  his  intercession,  from  God  (ib.).  This  is  not  against  the  Bill  of 
Rights,  sec.  7,  guaranteeing  to  all  men  a  natural  and  indefeasible  right  to 
worship  Almighty  God  according  to  the  dictates  of  their  own  conscience,  and 
freedom  from  interference  with  the  rights  of  conscience.  The  statute  does 
not  prohibit  the  treatment  except  for  a  fee  (ib.).  The  law  is  within  the  po- 
lice power  (ib.).  The  act  does  not  discriminate  unconstitutionally  against  a 
Christian  Scientist,  though  it  requires  him  to  take  an  examination  in  subjects 
which  he  disclaims,  and  though  osteopaths  are  excused  from  an  examination 
in  certain  of  the  same  subjects.  Tliis  is  a  classification  and  discrimination 
which  the  legislature  may  properly  make  (ib.).  If  the  statute  is  too  compre- 
hensive, the  remedy  is  in  the  legislature  (ib.).  It  would  defeat  the  purpose 
of  this  legislation  to  let  the  practitioner  determine  "what  treatment  he  will 
give  so  as  to  limit  the  subjects  of  examination  (ib.). 

Pennsylvania.    (See  supra,  p.  448.) 

Eegisteation  (see  supra,  p.  455) — Every  physician  and 
midwife  must  register  his  or  her  name,  address,  and  occupation 
with  the  local  registrar  of  the  district  in  which  he  or  she  resides, 
or  may  hereafter  (May  1st,  1905)  establish  a  residence  (Act  1905, 
No.  221). 

On  the  validity  of  a  confessed  judgment  in  favor  of  physician  for  treat- 
ment of  malade  imaginaire  see  Fishblate  v.  McCullough  (0.  P.  No.  3,  Phila. 
Co.),  15  Lane.  L.  Rev.  383  (1898),  14  Montg.  Co.  Law.  R.  164,  where  it  was 
held  valid. 

(See  supra,  p.  449.)  The  medical  council  of  Pennsylvania  is  not  concluded 
by  an  affidavit  of  the  secretary  of  the  Maryland  board  that  its  standard  is  sub- 
stantially the  same  as  that  of  Pennsylvania ;  the  evidence  must  be  suflScient 
to  satisfy  the  honest  judgment  of  the  members  of  the  Pennsylvania  Council. 
Ludwig  V.  Medical  Council,  3  Dauphin  Co.  R.  343  (1899).  A  mandamus  to 
the  council  was  refused. 

(See  supra,  p.  460.)  The  omission  of  the  word  transient  or  itinerant  from 
the  title  of  a  law  regulating  physicians  who  open  an  oflBce  for  transient  busi- 
ness does  not  make  the  law  unconstitutional.  Commonwealth  v.  Lorman,  21 
Pa.  Co.  Ct.  R.  481  (Cumberland  Co.,  1898). 
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South  CAEOLINA.      (See  supra,  p.  470.) 

The  Act  of  1905,  c.  465,  amended  sec.  6  by  adding  thereto  a 
proviso  that  nothing  in  this  act  should  prevent  the  board  from 
admitting  as  eligible  for  examination  before  it,  on  both  the  jun- 
ior and  senior  curriculum  in  sec.  7,  any  person  who  satisfies  the 
board  that  he  or  she  had  been  regularly  admitted  to  advanced 
standing  in  some  medical  college  or  school  of  established  reputa- 
tion requiring  a  four-years'  course  of  study,  and  had  received  a 
diploma  of  M.  D.  therefrom,  and  is  otherwise  eligible  under  the 
provisions  of  this  act  (see  supra,  p.  472,  for  sec.  6,  to  which  this 
proviso  was  added).  ' 

The  Act  1905,  c.  465,  s.  7,  provides  that  nothing  in  the  act 
shall  affect  the  practice  of  osteopaths,  as  provided  for  in  the  Act 
of  February  27th,  1902.  The  Act  of  1904,  c.  292,  sec.  16,  re- 
pealed all  acts  and  parts  of  acts  inconsistent  with  it,  and  con- 
tained sec.  13,  providing  for  permits  to  practise  osteopathy  with- 
out examination  (see  supra,  p.  475).  The  Act  of  1905,  however, 
treats  the  Act  of  February  27th,  1902,  as  still  operative.  There 
does  not  seem  to  be  such  law  as  is  here  referred  to.  The  law 
abstracted  in  the  text  is  a  law  of  February  27th,  190i. 

Licensed  Hawkers,  etc.,  op  Medicine. — By  Act  1902,  c. 
599,  provision  is  made  for  a  license  to  hawkers  and  peddlers  from, 
place  to  place,  of  medicines,  drugs,  or  compounds  to  be  used  as  a 
curative ;  the  license  fee  is  $100  per  annum  in  each  county ;  but 
every  package  or  bottle  must  have  on  it  in  the  English  language 
the  formula  of  the  contents,  approved  by  a  regularly  licensed 
practising  physician  of  the  State  lithographed  or  printed  on  each 
package  or  bottle.  Those  on  the  confederate  pension  roll  are 
exempt  from  the  license  fee. 

South  Dakota.     (See  supra,  p.  476.) 

Osteopathy  —  Ofpence  —  Penalty.  —  The  imprisonment 
provided  in  sec.  266,  as  amended  Act  1905,  c.  143,  is  imprison- 
ment in  the  county  jail  not  less  than  thirty  days  nor  more  than 
six  months ;  or  both  such  fine  and  imprisonment  in  the  discre- 
tion of  the  court  (see  p.  482  supra). 

Any  person  who  uses  any  of  the  terms  or  letters  "osteopath," 
"osteopathist,"  "osteopathy,"  "doctor  of  osteopathy,"  "diplomat 
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in  osteopathy,"  or  "D.  O.,"  or  any  other  titles  or-  letters  under 
such  circumstances  as  to  induce  the  belief  that  the  person  who 
uses  such  terms  is  engaged  in  the  practice  of  osteopathy  without 
having  complied  with  the  provisions  of  this  act  (Eev.  Pol.  Code, 
S.  p.,  1903),  is  guilty  of  a  misdemeanor  punishable  as  above 
provided  in  sec.  266  as  amd.  (Act  1905,  c.  143,  amdg.  sec.  266). 
Osteopathy— Prosecution.— It  is  the  duty  of  the  States' 
attorney  in  the  county  in  which  such  person  resides  or  practises, 
Tvhen  notified  of  such  violation,  to  take  charge  of  and  conduct 
the  prosecution  under  this  act  (ib.). 

In  State  v.  Yegge,  103  N.  W.,  17  (Supr.  Ct.  S.  D.,  April  5tli,  1905),  a 
graduate  opthalmologlst  was  held  to  be  practising  medicine  within  the  defini- 
tion of  tliis  act  (see  supra,  p.  480).  It  was  competent  for  the  legislature  to 
define  what  evidence  shall  be  deemed  sufficient  to  constitute  a  practitioner 
within  the  act  {ib.). 

Tennessee.     (See  svxn-a,  p.  483.) 

Act  1901,  c.  78,  s.  1  (see  supra,  p.  483)  was  amended  by  Act 
1905,  c.  Ill,  by  adding  the  following:  Provided  further,  that 
the  provisions  of  this  act  shall  not  apply  to  any  graduate  of  a 
reputable  medical  college  who  has  been  a  practitioner  of  medi- 
cine or  surgery  for  more  than  ten  years  in  the  State  of  Tennessee 
at  the  date  of  the  passage  of  this  act. 

Osteopathy  (see  supra,  pp.  487,  488) — State  Board  of 
Osteopathic  Ebgistration  and  Examination. — This  board 
consists  of  five  persons  appointed  by  the  Governor.  The  board 
may  formulate  rules  to  govern  its  actions  -,  it  is  required  to  meet 
in  Nashville  in  July  each  year,  and  at  such  other  times  and 
places  as  a  majority  appoint.  Three  members  are  a  quorum. 
No  certificate  to  practise  osteopathy  shall  be  granted  on  an  affirm- 
ative rote  of  less  than  three.  The  board  is  required  to  keep  a 
register  of  all  applicants  for  certificates,  giving  name  and  loca- 
tion of  the  institution  granting  the  applicant  the  degree  of  doc- 
tor of  or  diplomate  in  osteopathy,  the  date  of  his  diploma,  and 
also  whether  the  applicant  was  rejected  or  a  certificate  granted. 
The  books  and  register  of  the  board  are  prima  facie  evidence  of 
all  matters  recorded  therein  (Act  1905,  c.  255,  s.  1). 

Osteopathy  —  Qualification.  —  Before  engaging  in  the 
practice  of  osteopathy,  a  person  shall,  on  payment  of  $15,  make 
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application  for  a  certificate  to  the  secretary  of  the  board,  on  a 
form  to  be  prescribed  by  the  board,  giving  his  name,  age  (not 
less  than  twenty-one  years),  residence,  name  of  school  of  oste- 
opathy from  which  he  or  she  was  graduated  (which  shall  have  been 
in  good  repute  as  such  at  the  time  of  issuance  of  the  diploma  as 
determined  by  the  board),  the  date  of  diploma,  evidence  that  it 
was  granted  on  personal  attendance  and  completion  of  the 
course  of  study  of  not  less  than  four  terms  of  not  less  than  five 
months  each,  and  such  other  information  as  the  board  may  re- 
quire, and  sufficient  evidence  that  the  applicant  is  of  good  moral 
character  (ib.,  s.  2). 

Osteopathy — Examination. — The  board  shall  subject  all 
applicants  to  an  examination  in  anatomy,  physiology,  symptoma- 
tology, physiological  chemistry  and  toxicology,  osteopathic  pa- 
thology, diagnosis,  hygiene,  obstetrics,  and  gynecology;  minor 
surgery,  and  such  other  subjects  as  the  board  may  require  (ib.). 

Osteopathy — Former  Peactitionees. — The  Act  of  1905, 
c.  255,  provided  for  the  issuance  of  certificates  without  examina- 
tion within  ninety  days  from  its  date  (approved  April  11th, 
1905)  of  those  in  active  practice  in  Tennessee,  at  the  passage  of 
the  act,  having  a  diploma  from  a  legally  chartered  school  or  col- 
lege of  osteopathy  in  good  standing  as  such  at  the  time  of  issuing 
such  diploma  as  determined  by  the  board  (ib.,  s.  2). 

•  Osteopathy — Admission  without  Examination. — The 
board  may  in  its  discretion  dispense  with  an  examination  in  the 
case  of  an  osteopathic  physician  duly  authorized  to  practise  oste- 
opathy in  any  other  State  or  Territory  of  the  United  States,  or 
in  the  District  of  Columbia,  who  shall  present  a  certificate  of 
registration  or  examination  by  the  legally  constituted  board  of 
such  State  or  District,  accorded  only  to  applicants  of  equal  grade 
with  those  required  in  Tennessee  (ib.). 

Osteopathy— Aftee  June,  1907. — After  June,  1907,  no 
holder  of  a  diploma  issued  after  said  date  shall  be  admitted  to  au 
examination,  nor  a  certificate  to  practise  osteopathy  be  otherwise 
granted  to  such  person,  unless  said  person  shall  have  graduated 
after  personal  attendance  from  an  osteopathic  school  of  good  re- 
pute,  as  such,  determined  by  the  board,  wherein  the  course- 
of  study  shall  consist  of  at  least  three  years  of  nine  months- 
each  (ib.). 

Osteopathic  Physicians  shall  observe  and  be  subject  to  all 
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State  and  mtmicipal  regulations  relating  to  the  control  of  conta- 
gious diseases,  reporting  and  certifying  of  births  and  deaths, 
and  all  matters  pertaining  to  public  health ;  and  such  reports 
shall  be  accepted  by  the  oflftcer  or  department  to  whom  made 
(i6„  s.  4). 

Osteopathy— Ebcoeding. — Every  person  holding  a  certifi- 
cate from  the  board  shall  have  it  recorded  in  the  oflace  of  the 
county  clerk  of  the  county  in  which  he  expects  to  practise.  Un- 
til so  fi  ed  for  record,  its  holder  shall  exercise  none  of  the  rights 
or  privileges  therein  (i6.,  s.  5). 

Osteopathy — Offence — Penalty. — To  practise,  or  pre- 
tend, or  attempt  to  practise,  or  use  the  science  or  system  of  oste- 
opathy in  treating  diseases  of  the  human  body,  or  to  buy,  sell, 
or  fraudulently  obtain  any  diploma,  license,  record,  or  registra- 
tion to  practise  osteopathy,  illegally  obtained,  or  signed  or  issued 
unlawfully  or  under  fraudulent  representation,  or  to  use  any  of 
the  forms,  or  letters,  osteopathy,  osteopath,  osteopathist,  diplo- 
mate  in  osteopathy,  D.O.,  osteopathic  physician,, doctor  of  oste- 
opathy, or  any  other  title  or  letters,  either  alone  or  with  other 
qualifying  words  or  phrases,  under  such  circumstances  as  to  in- 
duce the  belief  that  the  person  who  uses  such  term  is  engaged  in 
the  practice  of  osteopathy,  without  having  complied  with  the 
provisions  of  this  act,  is  a  misdemeanor,  punishable  with  a  fine 
of  from  $25  to  $100  for  each  offence  (ib.,  s.  6). 

Osteopathy — Fees. — In  advance  to  the  treasurer  of  the 
board  (ib.,  s.  3),  with  application  for  certificate,  $15  (ib.,  s.  2). 
To  the  clerk,  for  recording  certificate,  $1  (ib.,  s.  5). 

Osteopathy — Eepealee  (see  supra,  p.  488). — The  Act  of 
1905,  c.  255,  repeals  the  Act  of  1899  (designated  in  the  repeal- 
ing act  as  c.  364,  the  correct  number  being  394  (ib.,  s.  7). 

Texas.     (See  mpra,  p.  488.) 

Malpractice — Suspension — Eetocation.  — Any  physician 
or  person  who  is  engaged  in  the  practice  of  medicine,  surgery, 
osteopathy,  or  who  belongs  to  any  other  school  of  medicine, 
whether  they  use  the  medicines  in  their  practice  or  not,  who  shall 
be  guilty  of  any  fraudulent  or  dishonorable  conduct,  or  of  any 
malpractice,  or  shall  by  any  untrue  or  fraudulent  statement  or 
representation,  made  as  such  physician  or  person  to  a  patient  or 
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other  person  being  treated  by  such  physician  or  person,  procure 
and  withhold  or  cause  to  be  withheld  from  another  any  money, 
negotiable  note,  or  thing  of  value,  may  be  suspended  in  his  right 
to  practise  medicine  or  his  license  may  be  revoked  by  the  district 
court  of  the  county  in  which  such  physician  or  person  resides,  or 
of  the  county  where  such  conduct  or  malpractice  or  false  repre- 
sentations occurred,  in  the  manner  and  form  as  is  provided 
for  revoking  or  suspending  license  of  attorneys  at  law  (Act 
1905,  c.  150). 

The  act  is  constitutional  under  the  Texas  constitution.  Stone  a.  State, 
86  S.  W.  R.,  1,029  (Ct.  Cr.  App.,  1905).  The  legislature  intended  by  Art. 
3,778  to  give  a  preference  by  law  to  allopaths  in  the  organization  of  the  board, 
but  not  in  prescribing  qualifications  of  practitioners  (Art.  3,784).  Mere  fa- 
vontism  to  the  allopathic  school  in  the  organization  of  the  board  does  not 
make  the  act  unconstitutional,  in  view  of  the  fact  that  all  persons  must  be 
examined  upon  certain  specified  subjects  before  obtaining  licenses  {ib.),  citing 
exparte  Gerino,  77  Pac.  R.,  166,  66  L.  R.  A.,  249,  Cal.). 

It  would  not  be  necessary  for  an  applicant  to  be  examined,  who  filed  his 
diploma,  with  the  satisfactory  evidence  required  by  the  statute,  and  had  the 
certificate  issued' by  the  board  recorded  {ib.)  (ob.  die).  The  certificate  is  a 
sine  qua  non  (ib.).  The  arbitrary  refusal  of  the  board  to  grant  it  is  no  defense 
to  a  prosecution  for  practising  without  it  (ib.). 

A  physician  who  maintains  four  offices  at  different  places  in  the  State, 
keeping  an  assistant  at  each  place,  but  having  his  headquarters  at  one  of  the 
places,  and  who  practises  nowhere  except  at  his  said  offices,  is  not  a  travelling 
physician  contemplated  by  Art.  5,049,  Sayles  Rev.  Civ.  St.,  1897,  Art.  5,049. 
Adams  «.  State,  78  S.  W  R.,  935  (Tex.  Ct.  Cr.  App.,  1904),  citing  Hairston 
1).  State,  36  Tex.  Cr.  R.,  470;  37  S.  W.  R.,  858:  Broiles  «.  State,  68  S.  W. 
R.,  685. 

Utah.      (See  supra,  p.  498.) 

(Bee  supra,  p.  499) — Eeghstee. — Every  physician  and  mid- 
wife is  required  to  register  his  or  her  name,  address,  and  occupa- 
tion with  the  local  registrar  (of  vital  statistics)  of  the  district  in 
which  he  or  she  resides  or  may  establish  a  residence  (Act  1905, 
c.  120,  s.  20). 

Wisconsin.     (See  supra,  p.  527.) 

Eefusal — Revocation.— It  is  the  duty  of  the  board  to  re- 
fuse to  license  or  grant  a  certificate  of  registration  to  any  person 
guilty  of  immoral,  dishonorable,  or  unprofessional  conduct. 
The  circuit  courts  are  vested  with  jurisdiction  and  power  to  re- 
voke and  annul  any  license  or  certificate  of  registration  which 
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has  been  heretofore  (June  22d,  1905,  date  of  publication)  or 
which  may  hereafter  be  issued  to  any  person  to  practise  medicine 
or  surgery  or  osteopathy,  who  is  guilty  of  immoral,  dishonora- 
ble, or  unprofessional  conduct  after  the  passage  of  this  act  (ap- 
proved June  19th,  1905,  published  June  23d,  1905),  or  who  has 
procured  such  license  or  certificate  by  fraud  or  perjury,  or  where 
the  same  was  obtained  through  error.  Upon  a  verified  com- 
plaint in  writing,  by  any  person,  to  the  district  attorney  of  any 
county  charging  any  holder  of  such  license  or  certificate  with 
having,  in  said  county,  been  guilty  of  any  immoral,  dishonorable, 
or  unprofessional  conduct  as  defined  in  this  act,  or  with  having 
procured  such  certificate  or  license  by  fraud  or  perjury  or 
through  error,  said  district  attorney  shall  commence  and  prose- 
cute an  action  in  the  circuit  court  of  said  county  against  the  per- 
son so  complained  against,  to  revoke  and  annul  such  license  or 
certificate.  The  action  is  prosecuted  as  a  civil  action  in  the 
name  of  the  State  against  the  accused.  The  rules  of  pleading,  . 
evidence,  and  practice  in  civil  actions  in  the  circuit^  court  are 
applicable.  Either  party  may  appeal  to  the  Supreme  Court; 
either  party  may  demand  a  jury  trial.  The  defendant  has  the 
right  to  be  represented  by  counsel,  and  the  court  may  appoint 
counsel  to  assist  in  the  prosecution.  If  the  court  or  jury  find 
for  the  plaintiff,  judgment  shall  be  rendered  revoking  and  an- 
nulling such  license  and  certificate.  The  clerk  is  required  to 
cause  a  certified  copy  of  such  judgment  to  be  sent  to  the  secre- 
tary of  the  board  to  be  filed  for  record  in  his  office  (Act  1905,  c. 
422,  s.  1). 

Penalty. — A  person  whose  license  or  certificate  has  been  re- 
voked under  this  act,  who  shall  thereafter  practise  or  offer  or  at- 
tempt to  practise  medicine,  surgery,  or  osteopathy  in  this  State, 
shall  be  punished  as  provided  in  ch.  426,  laws  1903  (supra,  p. 
533)  ("*.). 

Testimony. — E^o  person  shall  be  excused  or  privileged  from 
testifying  fully  under  oath,  or  producing  evidence,  documentary 
or  otherwise,  in  any  action,  proceeding,  or  examination  brought 
under  the  provisions  of  this  act ;  but  no  person  shall  be  prose- 
cuted or  subjected  to  any  penalty  for  or  on  account  of  any  trans- 
action, matter,  or  thing  concerning  which  such  person  may  so 
testify  or  produce  evidence,  documentary  or  otherwise,  except 
for  perjury  committed  in  giving  such  testimony  (ib.). 
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WiLPUL  AND  Malicious  Complaint.— If  the  court  before 
which  the  trial  is  had  shall  determine  that  the  complaint  to  the 
district  attorney  was  wilful  and  malicious  and  without  probable 
cause,  it  shall  enter  judgment  against  the  person  making  the 
complaint  for  the  costs  of  the  action,  and  payment  may  be  en- 
forced by  execution  against  his  body  as  in  tort  actions  (i6.). 

Definition. — The  words  immoral,  dishonorable,  or  unprofes- 
sional conduct  mean:  (1)  procuring,  aiding,  or  abetting  a  crimi- 
nal abortion ;  (2)  advertising,  either  in  his  own  name  or  in  the 
name  of  another  person,  firm,  association,  or  corporation,  in 
any  newspaper,  pamphlet,  or  other  written  or  printed  paper  or 
document,  in  an  obscene  manner,  or  in  a  manner  derogatory 
to  good  morals,  the  curing  of  venereal  diseases,  the  restoration  of 
lost  manhood,  or  the  advertising  of  any  medicine  or  any  means 
whereby  the  monthly  periods  of  women  can  be  regulated,  or  the 
menses  reestablished,  if  suppressed,  or  being  employed  by  or  in 
the  service  of  any  person,  firm,  association,  or  corporation  so 
advertising;  (3)  the  obtaining  of  any  fee  on  the  assurance  that 
a  manifestly  incurable  disease  can  be  permanently  cured;  (4) 
wilfully  betraying  a  professional  secret;  (5)  indulging  in  the 
drug  habit;  (6)  conviction  of  any  offense  involving  moral  tur- 
pitude (ib.). 

United  Kingdom  of  Great  Beitian  and  Ireland. 

(See  supra,  p.  542.) 

British  Possession. — For  the  purposes  of  the  Medical  Act, 
1886,  where  any  part  of  a  British  possession  is  under  a  central 
and  also  under  a  local  legislature,  his  Majesty  may,  if  he  thinks 
fit,  by  order  in  council,  declare  that  the  part  which  is  under  the 
local  legislature  shall  be  deemed  a  separate  British  possession. 

(Act  of  August  11th,  1905,  ch.  14,  amending  49  and  50  Vict., 
c.  48,  s.  27,  and  styled  "The  Medical  Act  [1886]  Amendment 
Act,  1905")- 

(See  supra,  p.  558. )  On  the  use  of  a  registered  predecessor's  name  on  the 
sign  of  an  unregistered  dentist,  in  connection  with  the  name  of  the  latter,  see 
Brown  «.  Whitlock,  67  J.  P.,  451  (1903),  where  the  use  in  the  particular  case 
was  held  not  unlawful. 

On  use  of  title  "  Institute  "  by  a  dentist  see  Panhaus  «.  Brown,  68  J.  P., 
435  (1904). 
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Alberta. 

The  Province  of  Alberta  was  constituted  from  a  part  of  tlie  Northwest 
Territories  and  inaugurated  late  in  1905  after  this  article  was  in  press. 
(Canada  Laws,  1905,  c.  3.)  See  Northwest  Territories,  sujrra,  p.  619.  The 
Acting  Deputy  Attorney  General  of  the  Province  states  that  there  has  been 
DO  change  in  the  medical  law  since  the  Northwest  Terrtories  ordinance  of  1903. 

British  Columbia.    (See  p.  579.) 

The  object  of  the  Imperial  Medical  Act  of  1858  is  stated  in  its  preamble, 
to  enable  persons  desiring  medical  aid  to  distinguish  qualified  from  unquali- 
fied practitioners.  The  same  object  is  expressed  in  the  preamble  of  the  first 
British  Columbia  statute,  1867.  All  of  the  amendatory  Imperial  and  British 
Columbia  acts  should  be  construed  with  reference  to  this  object.  Metherell 
«.  Medical  Council,  2  Br.  Col,  186  (1892). 

One  whose  rights  accrued  under  the  Imperial  statute  of  1868  was  not 
affected  by  the  subsequent  modification  of  1886  {ib.).  History  of  the  British 
acts,  respecting  practice  in  British  dependencies  (ib.).  History  of  British 
Columbia  legislation  on  the  same  subject  (ib.).  The  Imperial  Act  is  control- 
ling in  the  province  (ib.).  '  The  Council  should  make  rules  to  carry  out  the 
provisions  of  the  Imperial  act  operative  in  the  province;  if  it  does  not,  a 
mandamus  should  issue  to  one  entitled  to  registration  in  British  Columbia 
under  the  Imperial  act  (ib. ) ;  the  right  of  a  Canadian  practitioner  to  registration . 
in  England,  and  the  meaning  of  British  Possession  are  discussed  obiter  in  this 
case. 

Canada.      (See  supj-a,  p.  589.) 
See  p.  706,  supra,  British  Act  1905,  c.  14. 


Hawaii.      (See  pp.  228  and  688. ) 


By  Act  48  of  1905,  sec.  1,068  of  the  revised  laws  was 
amended  to  read  substantially  as  follows : 

Qualification — Osteopathy. — No  person  shall  practise 
medicine  or  surgery  in  the  Territory  either  gratuitously  or  for 
pay,  or  shall  offer  to  so  practise,  or  shall  advertise  or  announce 
himself,  either  publicly  or  privately,  as  prepared  "or  qualified  to 
so  practise  without  having  first  obtained  from  the  treasurer, 
under  the  seal  of  his  department,  a  license  [in  the  form  pre- 
scribed] which  shall  only  be  granted  on  the  written  recommen- 


708  SYNOPSIS   OF  LAWS — BOSTON. 

dation  of  the  board  of  health,  provided  that  liceDses  to  practise 
osteopathy  may  be  granted  to  graduates  holding  diplomas  from 
any  legally  chartered  and  regularly  conducted  school  or  college 
of  osteopathy;  and  further  provided  that  a  certificate  to  practise 
osteopathy  has  first  been  obtained  from  the  State  board  of  oste- 
opathic examiners  of  California  until  there  is  an  osteopathic 
board  of  examiners  appointed  for  Hawaii ;  and  provided  further 
that  the  practice  of  medicine  as  contemplated  and  set  forth  in 
this  act  shall  uot  be  construed  to  exclude  the  use  of  any  method 
or  means  or  any  agent,  either  tangible  or  intangible,  by  any 
person  licensed  to  practise  osteopathy  for  the  treatment  of  dis- 
ease in  the  human  subject;  provided  that  no  person  so  licensed 
to  practise  osteopathy  shall,  by  reason  thereof,  be  authorized  to 
administer  drugs  or  medicines. 

Any  person  applying  for  a  license  to  practise  osteopathy  shall 
first  file  with  the  treasurer  a  certified  copy  of  such  diploma  and 
satisfactory  evidence  that  the  applicant  is  a  tit  and  proper  per- 
son to  be  so  licensed  to  practise  osteopathy,  and  file  with  the 
president  of  the  board  of  health  a  certificate  from  the  board  of 
osteopathic  examiners  of  California,  certifying  that  the  applicant 
has  passed  the  required  examination  and  is  entitled  to  practise 
osteopathy  in  that  State  (Law  1905,  No.  48,  §  1). 

Fee. — No  license  shall  be  granted  under  this  section  unless 
the  applicant  pay  an  annual  fee  of  $10  (ib.). 


SYNOPSIS    OF    THE    SUBJECTS 


TREATED   IN    THE     XOTES  TO    THE    LAWS    REGTTLATING 
THE  FRACTICS  OF  IffEDICINE. 

[The  stibjecis  treated  in  the  statutes  are  indicated  in  the  Synopsis  of  the  Laws  by 
their  titles,  e.g.,  Board  op  Medical  Bxaminebs,  Qualifications,  eic] 


PAGE    NOTE 

Advertisement — as  evidence 
of    unlawful    practice 

(D.  C.) 216         1 

power  of',  board    to   de- 
tennine   its   character 

(Mo.) 694       n. 

not      evidence       unless 
traced      to       accused 

(Wash.) 520         3 

Advertising — is  not  practis- 
ing medicine  (D.  C.)  .  216  1 
spectacles,  is  not  practis- 
ing medicine  (111.)  ...  240  2 
mechanical  devices,  is 
not  practising  medi- 
cine (111.) 240         2 

may  not  be  forbidden  by 

Board  (Mo.).' 694        n. 

does  not  preclude  admis- 
sion to  medical  society 

(N.  Y.)   392         1 

as  doctor,  no  offence  (N. 

C.) 410         3 

when  basis  for  erasure  of 

name  (Gr.  Br.) 549         3 

is  not  of  itself  disgraceful 

(Ont.) 640         3 

may  be   disgraceful   pn 
account  of  its  nature 

(Ont.) 640         3 

Affidavit  to  obtain  capias, 
for  services,  must  show 
physician   duly   registered 

(N.  B.) 611         1 

Affidavit.     See  Complaint. 
Agbnot — other  agency  de- 
fined, noscitur  a  sociis 

(N.J.) 379         3 

other    agency    discussed 

(0.) 416        1 

AoENT.    See  Assistant. 
Agreement  for  judgment  on 
appal,  in  favor    of  appli- 
cant refused  license  (Ind.)  247         1 


PAGE    NOTE 

Aqreement.     See  Contract. 
Alaska,  its  license  fee,  a  local 

and  not  a  federal  tax 183        1 

Allopathic  School  of  Med- 
icine— the    only  legal 
school     in  New  York 
prior  to  1844 (N.  Y.) .  .   388         1 
392         1 
rights  in  New  York  since 

1844 392         1 

would  not  recognize  nor 
license   osteopath   (N. 

C.) 405         1 

to  limit  practice  to  mem- 
bers of  this  school, 
unconstitutional     (N. 

C.) 405         1 

board  may  be  composed 
solely      of      allopaths 

(Tex.) 489         2 

favoritism   in    organiza- 
tion of  board  not  un- 
constitutional (Tex.).    704       D. 
Allopathic  School  of  Med- 
icine.     See     School    op 
Medicine.  , ,  j    ; , 

Apothecary  —  distinguished 
from    practitioner    of 

physic  (N.Y.) 404         2 

acting  as  physician,  un- 
licensed, not  entitled 
to  recover  for  medi- 
cines (N.  Y.) 404         2 

English    law    respecting 

(Gr.  Br.) 642         t 

apothecaries'  act  not 
repealed  by  medi- 
cal acts  (Gr.  Br.) .   565         4 
is  not  physician  (Gr.  Br.)  546         3 
effect  of  Sec.  31  Medical 
Act  upon  provisions  of 
Apothecaries'  Act  (Gr. 

Br.) S51         1 

right  to  practise,  and  to 
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(Apothecaey,  con.)  page  note 

recover   compensation 
(Gr.  Br.) 551         1 

what    it    covers    (Gr. 

Br.) 556         1 

defined  (Gr.  Br.) 556         1 

evidence  that  a  person 
supphed  medicines  not 
evidence  that  he  prac- 
tised as  apothecary 
(Gr.  Br.) 556         1 

unlicensed,  cannot  en- 
force agreement  in  re- 
straint of  practice  (Gr. 
Br.) 556         1 

unqualified  person  may 
carry  on  business 
through  qualified  as- 
sistant (Gr.  Br.) 557         1 

is  not  physician:  to  call 
himself  such  is  fraud 
(Gr.  Br.) 559         1 

differentiation  from  phy- 
sicians and  surgeons 
(Gr.  Br.) 564         2 

its  meaning  in  Ontario 
differs  from  that  in 
England  (Ont.) 645         2 

its  meaning  in  England 

(Ont.), 645         2 

partnership  with  phy- 
sician (Ont.) 645         2 

Apothecaries'  Company 
(Eng.),  its  history  (Gr. 
Br.) 565         3 

its  rights  respecting 
compounding  of  medi- 
cines, by  licentiates 
of  College  of  Physi- 
cians (Gr.  Br.) 660         1 

licentiate  of  College  of 
Physicians  may  be- 
come licentiate  of  (Gr. 
Br.) 560         1 

history  of  its  exami- 
nations (Gr.  Br.) 560  1 

Apothecaries'    Hali,,   Dub- 
lin, its  powers  (Gr.  Br.) . .  .   568         3 
Appeal — not  sole   course  of 
one       unlawfully     re- 
fused Ucense  (Idaho).   689       n. 

practice  in  Illinois 242         2 

in  Indiana 247         1 

none  in  Iowa  from 
Board's  action  on 
standing  of  College . .  .   260         3 

from  revocation— if  com- 
plaint insufficient,  re- 
vocation  reversed 
(Mont.) 343         3 


(Appeal,  con.)  page  note 

not  nugatory  because  no 
procedure     prescribed 
■  (Mont.)... 314        1 

restoration  after  improp- 
er dismissal  (Mont.) . .   344        1 

practice  pending  appeal 
from  refusal  or  revoca- 
tion (Mont.) 344        2 

in  Montana 345     1, 2 

stay,  pending  (Mont.).  .   345        3 

reversal    of    revocation,   ^ 
should  cause  reversal 
of  conviction  (Mont.) .   346        2 

conviction  will  not  be 
sustained,  if  offence 
charged  was  not 
proved,  though  an- 
other offence  proved 
(N.  Y.) 402        5 

from  revocation  (Or.)  .  .   444        4 

by  Board  of  Examiners 

(Or.) 444        4 

defect  of  parties  not 
raised  for  first  time  on 
appeal  (Or.) 444        4 

practice  (Or.) 444        4 

costs  (Or.) 444         4 

practice  pending  (Or.) . .   444        4 

from  revocation  though 
charges  not  sustained 
(R.  I.) 467        S' 

from-  revocation  though 
charges  not  sustained 
—trial  de  novo  (R.  I.).  467        3 

answer  not  required  (R. 

I.) 467        4 

from  decision  of  General 
Medical   Council    (Gr. 

Br.) 549        1 

549         3 

conviction  quashed  if  no 
evidence  of  offence, 
otherwise  not  (Ont.) .  .  648  2 
Appeal.  Ssee  Conviction. 
Appliances  —  furnished  by 
unUcensed  practitioner 
— he  cannot  recover 
therefor  (Ga.) 225        1 

other  appliance,  defined: 
Twscitur    a    sociis  (N. 

J.) 379        3 

Assignee  in  insolvency — not 
entitled  to  assignor's  di- 
ploma (Gr.  Br.) 545        1 

AssiSTAN T — of  registered 
physician,must  be  reg- 
istered (Neb.) 357        5 

358        1 

not  restrained  from  prac- 
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(Assistant,  con.)  page    noth 

tice,  at  instance  of  un- 
licensed principal  (Gr. 

Br.) 556         1 

registered  physician  may 
act  as  agent  of  un- 
qualified  person    (Gr. 

Br.) 557         1 

Association  of  American 
Medical  Colleges — its 
standards,  law  con- 
strued (Cal.) 195         2 

board  may  be  composed 
solely  of  graduates  of 
its  members  (Tex.).  .  .  489  2 
no  judicial  notice  that  it 
is  composed  exclusive- 
ly, of  allopaths  (Tex.).  489  2 
AuRisTs  are  practitioners  of 

medicine  (D.  C.) 216         1 

Autre  fois  acquit — when  not 
sustained  by  proof  of  for- 
mer acquittal  (Pa.) 456         1 

Bankruptcy.     See  Compen-- 

SATioN,  Diploma. 
Barbers — their    relation    to 

surgeons  (Gr.  Br.) 564         2 

Bill  of  Attainder,  disquali- 
fication for  previous  felony 

is  not  (N.  Y.) 390         1 

Bill  of  Attainder.        See 

Constitutionality. 
Bleeders   are   practitioners 
of  medicine  or  surgery  (D. 

C.) 216         1 

Board  of  Medical  Exami- 
ners—  their  duty  — 
not  the  promotion  of 
interests  of  any  school 

(Cal.) 194         2 

their  duty — to  act  im- 
partially (Cal.) 194         2 

their  power  to  pass  on 
college     not     judicial 

(Cal.) 680        u. 

validity  of  acts  of  de  facto 

board  (Haw.) 228         1 

cannot  ignore  plain  pro- 
visions   of     statute 

(Idaho) 689        n. 

cannot  refuse  license  to 
one     entitled      under 

statute  (Idaho) 689        n. 

their  duty — in  ascertain- 
ing reputation  of  col- 
lege (III.) 237         1 

cannot  arbitrarily  refuse 

license  (111.) 237         1 

not  a  judicial  body  (Ind.)  243         3 
may  not  refuse  to  act: 


(Board  OP  Med.  Ex.,  con.)       paqe    note 
but  must  act  after  in- 
vestigation (Ind.)  ....   245        1 

is  intrusted  with   police 

power  (Ind.) 245         3 

may  refuse  license  to  for- 
mer practitioner,  for 
cause  (Ind.) 246        3 

its  action  presumed  right 

(Ind.) 247  •       1 

not    a    corporate    body. 

(Iowa) 258         1 

has  jurisdiction  to  deter- 
mine competency  and 
sufficiency  of  evidence 
before  it  (Iowa) 259         2 

power  to  determine  iden- 
tity, etc.  (Iowa) 259         2 

may  not  reverse  former 
action  on  standing  of 
college  without  further 
investigation  or  cause 
(Iowa) 260         3 

not  concluded  by  one  de- 
termination of  stand- 
ing of  college  (Iowa)  .   260         3 

determination  of  stand- 
ing of  college,  how 
made  (Iowa) 260         3 

cannot  provide  that  not 
more  than  45  per  cent 
of  students  shall  grad- 
uate (Iowa) 260         3 

its  action  on  facts  within 
its  jurisdiction  not  re- 
versible by  court  (la.)  260         3 

acts  under  restraints  of 

law  (Iowa) 260         3 

review  of  action  in  de- 
termining standing  of 
college  (Iowa) 260         3 

practice  on  revocation  of 

certificates  (Iowa)  .  . .   263         1 

may  deny  certificate  to 
incompetent  or  im- 
moral person  though 
within  a  class  other- 
wise legally  entitled 
(Iowa)  .  .  . .' 264         2 

not  a  judicial,  but  a  min- 
isterial body  (Kan.) .  .   268         2 

its  constitution,  not  prej- 
udical  to  applicants 
(Kan.) 268         4 

its  discretion  not  arbi- 
trary, capricious  nor 
unrestrained  (Kan.).  .    269         2 

courts  will  award  relief 
from  arbitrary  or  un- 
just action  (Kan.)  ...  269        2 
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(BoABD  OF  Med.  Ex.,  con.)        page 
form   of   charges   before 
(Kan.) 271 

power  to  determine  suf- 
ficiency of  evidence 
(Kan.) 271 

power  of  revocation  not 
unconstitutio  nal 
(Kan.) 271 

may  not  witlihold  in- 
dorsement of  diploma 
from  reputable  college, 
because  it  has  in- 
troduced new  system 
(Ky.) 277 

may  not  discriminate 
against  school  on  ac- 
count of  system  (Ky.)  277 

may  constitutionally  pass 
on  qualifications,  and 
license  (Ky.) 278 

courts  may  relieve 
against  arbitrary  or  ca- 
priciovis  action  (Ky.) .  .   278 

may  not  erect  standard 
of  unprofessional  con- 
duct (Ky.) 279 

may  not  prejudge  stand- 
ing of  medical  college 
(La.) 281 

must  pass  on  each  appli- 
cation, on  evidence  in 
that  case  (La.) 281 

its  abuse  of  power  does 
not  render  law  uncon- 
stitutional (La.) 282 

may  test  facts  by  injunc- 
tion (La.) 284 

jurisdiction  to  pass  on 
truth  of  facts  (Md.).   .  291 

power  to  name  may  be 
conferred  on  private 
corporation  (Md.) ....   294 

must  grant  hearing  to 
applicant  (Mich.)  ....   306 

not  boimd  by  unlawful 
registration  (Mich.)  . .   307 

not  compelled  to  license 
applicant  improperly 
registered  under  for- 
mer law  (Mich.) 307 

may  be  constituted  from 
faculty  of  college 
(Minn.) 318 

its  action  of  judicial 
character  (Minn.).  .  . .   319 

cannot  disregard  learn- 
ing or  qualification 
(Minn.) 320 

cannot  discriminate 


(BoABD  OF  Med.  Ex.,  con.)         page  notb 
against   particular 

school  (Mo.) 332        7 

may  determine  standing 

of  college  (Mo.) 334        2 

cannot  estabhsh  rules  to 
fix    good    standing 

(Mo.) ._ 335        1 

its  powers  quasi  judicial 

(Mo.) 694       n. 

power     of    courts    over 

(Mo.) 694       n. 

limits  of  its  powers  (Mo.)  694       n. 

limits  of  its  powers  re- 
specting advertise- 
ments (Mo.) 694       n. 

its  powers  (Mont.) 341        2 

no  power  to  revoke  with- 
out notice  of  charge 
(Mont.) 343        1 

has  jurisdiction  though 
no  procedure  pre- 
scribed (Mont.) 344        1 

must  give  notice  of 
charges  and  time  and 
place  of  trial  (Mont.) .   345        3 

should  not  exercise  pow- 
er arbitrarily,  nor  at- 
tempt to  build  up  par- 
ticular system  (Neb.) .   350        3 

may  refuse  license  where 
it    could   be    immedi- 
ately revoked  (N.  H.)  369        2 
372        2 

need  not  have  member 
of  each,  of  or  any 
special  school  of  medi- 
cine (N.  C.) 405        1 

legislature  may  deter- 
mine forum  for  ascer- 
taining fitness  (C).  . .   417        1 

need  not  have  a  member 

of  every  school  (O.) . .   417        1 

need  not  determine 
standing  of  college  in 
advance  (O.) 422        3 

not  bound  to  accept  di- 
ploma without  inquiry 
into  its  genuineness 
and  fitness  of  candi- 
date (O.) 422        3 

presumed   to   act   fairly 

(O.) 423        2 

does  not  exercise  judicial 

powers  (O.) 424        2 

cannot  be  criticised,  in 
trial  for  practising 
without  license  (O.).  .   433        3 

may  define  good  stand- 
ing of  college  (Or.) . . .  444        1 
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(Board  of  Med.  Ex.,  con.)       page    note 

may  appeal  (Or.) 444        4 

action  of  defunct  board 
not  reviewed  (Or.).  .  .    445        3 

cannot  determine  what 
school  is  right  (Pa.)  .  .  449         3 

qualifications  may  be 
prescribed  by  legisla- 
ture (Pa.) 449         3 

members  of,  may  be  con- 
fined to  members  of 
medical  societies  (Pa.)  449         3 

State  may  choose  its 
members  as  it  deems 
fit  (Pa.) 449         3 

its  power  to  investigate 
standards  in  other 
states  (Pa.) 699       n. 

what  constitutes  indorse- 
ment of  college  (R.  I.)  465         4 

has  not  arbitrary  power 

(R.  I.) 468         2 

cannot  determine  which 
school  is  right  (R.  I.) .   468         2 

can  only  determine 
whether  statutory 
qualification  exists  (R. 
I.) 468         2 

cannot  be  court  and 
prosecutor  (R.  I.).  . .  .   469         1 

one  who  makes  charges 
cannot  vote  on  them 
(R.  I.) 469         1 

that  its  secretary  makes 
charges,  no  reason  for 
quashing  (R.  I.) 469         1 

implication  of  power  (S. 
C.) 473         1 

may  be  appointed  by 
District  Judges  (Tex.)  490         1 

need  not  all  conduct  ex- 
amination unless  stat- 
ute so  provides  (Tex.)  490         3 

appointment  by  gov- 
ernor in  recess  of  Sen- 
ate when  law  requires 
its  consent  (Utah)...  .   498         3 

judicial  power  not  con- 
ferred (Utah) 498         5 

proper  body  to  ascertain 
fitness  (Utah) 499         2 

remedy  for  arbitrary  ex- 
ercise of  power  (Utah)  500         1 

its  action  in  good  faith 
final  (Utah) 500         1 

members  Vermont  board 
(Vt.) 501        2 

power  of  censors  to  deter- 
mine genuineness  of 
diploma  (Vt.) 502         1 


(Board  of  Med.  Ex.,  con.)        page  note 

members  not  exempt 
from  license  and  fee 
(Wash.) 514        3 

in  determining  reputa- 
tion of  college,  naay 
consider  results  of 
former  determination 
(Wis.) 531        3 

not  required  to  make 
new  investigation  of 
reputation  on  each 
application  (Wis.)  .  .  .   531         3 

assumed   to   deal   justly 

(Wis.) 531         3 

should  solve  reasonable 
doubts  in  favor  of  can- 
didate (Wis.) 531         3 

when  should  conduct 
new  investigation 
(Wis.) 531         3 

methods  of  determining 
reputation  of  college 
(Wis.) 531         3 

court  cannot  assume  its 

functions  (Wis.) 531         4 

finding  on  insufficient 
evidence,  remedy 
(Wis.) 532         1 

■will  not  be  compelled  to 
act  where  its  refusal  to 
act     is     discretionary 

(Br.  Col.) 584         2 

Board  op  Medical,  Exami- 
ners. See  General  Medi- 
cal Council  (Eng.),  Medi- 
CAL  Board,  Regent 
(N.  H.),  Remedies  (legal). 
BoNESETTiNG  is   practice  of 

medicine  (Mass.) 303         1 

Burden  of  proof — of  author- 
ity to  practise,  on  ac- 
cused (Cal.) 199         1 

of  new  discoveries,  on 
him  who  alleges  it 
(Fla.) 688       n. 

of  authority  to  practise, 

on  accused  (111.) 236         3 

different  in  prosecutions, 
from  civil  cases  of  col- 
lateral attack  on  phy- 
sician's qualification 
(111.) 236         3 

rules  in  different  States 

inharmonious  (Ind.).  .  248         1 

of  license,  on  physician 
seeking  to  recover 
(Ind.) 248         1 

on  accused  to  show  li- 
cense (Ind.) 252         1 
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(BcBDEN  OF  Proof,  con.)  page  note 

qualification  of  physician 
seeking  to  recover  will 
be  presumed  (Iowa) . .    259         1 

on     accused,     to     show 

qualification  (Iowa).  .    259         1 

on  accused,  to  show 
quahfication,  only 
where  it  is  not  a  public 
record  (Kan.) 275         1 

on  defendant,  whenever 
his  right  to  practise  is 
questioned  (La.) 284         2 

on  defendant  where  ab- 
sence of  license  is  part 

,    of  offence  (Mass.).  .  .  .   304         1 

no  distinction  between 
civil  and  criminal 
causes  where  no  license 
required  (Mich.).  ....   307         1 

of  standing  of  medical 
college,  on  appUcant 
(Mo.) 334         2 

of  receipt  of  compensa- 
tion (Mo.) 334         3 

on  relator  to  show  in- 
justice of  board's  ac- 
tion (Mo.) 694        n. 

in  collateral  attack,  in 
civil  action,  is  on  him 
who  denies  license 
(Neb.) 356     2, 3 

in  suit  for  compensation 

(Neb.) 356         3 

of  being  within  provisos, 

on  defendant  (N.  Y.) .   388         1 

of  license,  in  suit  for  com- 
pensation (N.  Y.).  .  .  .   398         4 

of  license  or  diploma,  in 
prosecution,  on  defen- 
dant (N.  Y.) 402         5 

of  invalidity  of  diploma, 
o  n  prosecution  (N. 
Y.) 402         5 

of  license,  where  practice 

is  proved  (N.  Y.) 402         5 

of  practice,  on  Common- 
wealth (Pa.) 456         1 

of  compliance  with  medi- 
cal law,  on  physician 
sung  for  compensa- 
tion (Tex.) 495         1 

of  reputation  of  college, 

on  applicant  (Wis.)  .  .   531         3 

of  authority  to  use  title, 

on  accused  (Wis.) ....   534         1 
Burden  of  Proof.     See  also 
Evidence,  Proof,  Recov- 
ery OF  COMPENS-VTION. 


PAGE    KOTB 

Canada — Dominion  and  pro- 
vincial laws  (Can.).  .  .  689        1 

provinces  which  have 
legislated  respecting 
dominion  law  (Can.)  .   589        2 

legislation  in  Northwest 
Territories,  respecting 
dominion  law  (N.  T.) .   620        1 

relation  of  imperial,  do- 
minion and  provincial 
laws  (Ont.) 633        1 

a  colony,   under  British 

act  (Ont.) 633        1 

Cbbtificate — not  synony- 
mous with  license 
{Ala,.) 182        3 

is  evidence  of  qualifica- 
tion, when  obtained 
(Iowa) 259        1 

only  prima  fade  evidence 
because  it  may  be  re- 
voked (Iowa) 259        1 

required  in  Iowa  from 
excepted  classes 
(Iowa) 264        1 

may  be  denied  for  incom- 
petency or  inmiorality 
to  a  member  of  a  class 
otherwise  entitled 
(Iowa) .' 264        2 

required,  notwithstand- 
ing previous  practice 
(La.) 285        1 

should  be  refused  to  one 
who  practises  in  know- 
ing defiance  of  law 
(Mo.) 694       n. 

distinction  between  tem- 
porary and  permanent 
(O.) ,..   421        2 

accepted  subject  to  con- 
ditions imposed  (O.).  .   424        7 

may  be  qualification,  or 
merely     evidence     of 

qualification  (O.) 433        2 

435    2, 3 


cannot  be  obtained  by 
Christian  Scientist 
ignorant  of  qualifica- 
tions (R.  I.) 

where  form  not  pre- 
scribed, may  be  by 
indorsement  of  certifi- 
cate from  another 
State  (Tex.) 

not  vitiated  on  account 
of  conduct  of  exam- 
ination   by   only   one 


468        2 


490        3 
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(Ceetificate,  con.)  page  note 

member      of      Board 

(Tex.) ...490         3 

may  be  imnecessary 
where  diploma  re- 
corded (Tex.) 492         7 

495         4 
from  those  not  empow- 
ered to  grant  (Gr.  Br.)  545         1 
under  pharmacy  act  does 
not  entitle  to  practise 
medicine  (Ont.)  .....   645         2 
under  medical  act  neces- 
sary   for    practice    of 

"medicine  (Ont.) 645         2 

under  medical  act  does 
not  authorize  business 
of  chemist  and  drug- 
gist (Ont.) 645        2 

Certiorari.      See      Reme- 
dies (legal). 
Change  of  Place  of  practice 
to  new  county,  what  is  (N. 

Y.) 400         2 

Character,  when  State  may 

put  it  in  issue  (Tex.) 494         4 

Character.       See  Reputa- 
tion, Moral  Character, 
Stanbing,    Standard    of 
Qualification. 
Charges — before    Board     of 
Examiners, 
must  be  specific  (Gr.  Br.)  549         1 

form  of  (Gr.  Br.) 549         3 

should    point    out    dis- 
graceful conduct  (Ont).  640         3 
Charges — before    Board    of 
Examiners.  See  Board  of 
Examiners,  Revocation, 
Refusal. 
Charges — of  physician. 

custom,  and  right  of  con- 
tract in  England  (Gr. 

Br.) 551         1 

Charges — of  physician.    See 
Compensation,  Recoveht 
OP  Compensation. 
Chemist — right   of   recovery 

(Gr.  Br.) 551         1 

defined  (Gr.  Br.) 656         1 

cannot  practise  as  apoth- 
ecary  unless   licensed 

(Gr.  Br.) 556         1 

business  of,  not  author- 
ized by  certificate  un- 
der Medical  Act  (Ont.)  645         2 
Chemist,     See  Druggist. 
Chiburgical   Art — an  ocu- 
list's advice  and  treatment 
is  a  branch  (D.  C). 216         1 


PAGE   NOTE 

Chirurgical  Art.     See  Surgery. 
Christian     Science  —  cases 

collated  (Iowa) 690        n. 

may  contract  for  and  re- 
cover compensation 
(Me.) ...   691        n. 

is    not  medicine  (Mo.).  .   332         4 

its  practitioners  not  phy- 
sicians (Mo.) 332         6 

its  views  and  contentions 

(Mo.) .332         5 

its   beliefs   and   practice 

(Neb.) 358         1 

practitioner  must  pro- 
cure license  (Neb.).  .  .   358         1 

is  not  such  worship,  as  to 
be  free  from  medical 
laws  (Neb.) 358         1 

its    legal     aspects     and 

duties  (N.  H.) 696        n. 

liabilitv   of    practitioner 

(N.  H.) 696        n. 

not    contrary   to    public 

poUcy  (N.  H.) 697       n. 

treatment  of  appendi- 
citis (N.  H.) 697        n. 

not    included     in    other 

agency  (O.)  ... 428         5 

its   practice,   no   offence 

(O.) 428         5 

court  does  not  take  judi- 
cial notice  of  what  it  is 
(O.) 429         1 

what  it  is  (O.) 429         1 

not  included  in  prohibi- 
tory legislation  unless 
specified  (O.) 429         1 

is  practising  medicine 
within  meaning  of  pres- 
ent Ohio  law 429         2 

practice  for  fee  without 
prescribed  quaUfica- 
tion  may  be  prohibited 
(O.) 429         2 

form   of  indictment   for 

practising  (O.) 433         2 

is  the  practice  of  medi- 
cine (O.) 697        n. 

charter  denied  to  church 

(Pa.) 453         4 

promulgation  of  its  be- 
liefs in  practice  perni- 
cious (Pa.) 453         4 

considered,  not  from  theo- 
logical but  practical 
standpoint  (Pa.) 453         4 

to  practise  it,  without 
license  as  physician, 
imlawful  (Pa.) ." 453         4 
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(Christian  Science,  con.)  page  note 
whether  a  school  of  medi- 
cine (R.  I.) 468         2 

cannot  be  discriminated 

against  (R.  I.) 468        2 

practitioner,  ignorant  of 
medical  practice,  can- 
not obtain   certificate 

(R.  I.) 468         2 

not  the  practice  of  medi- 
cine (R.I.) 469  3 

Chtmist.     See  Chemist. 
City.     See    Municipal    Li- 
cense. 
Civil    Law — no    barrier    to 

practice  of  medicine  (O.) .  .   418         7 
Claim,  fob  Compensation — 
against  decedent's  es- 
tate, for  medical  ser- 
vices, need  not  allege 

license  (Ind.) 248         1 

against  decedent's  es- 
tate, for  medical  ser- 
vices, suificient  it  it 
alleges  regular  prac- 
tising   physician 

(Neb.) 356        2 

Claim,    for   Compensation. 
See  Compensation,  Recov- 

EKY. 

Clairvotanct — not    includ- 
ed in  words  "other  agency" 

(O.) 428         5 

Clairvoyant — services      in 
treating  ills,  are  medi- 
cal services  (Me.)  ....   288         6 
obligation     toward     pa^ 

tient  (Wis.) 534         3 

may  be  liable  for  mal- 
practice though  pa- 
tient ,  knew  his  meth- 
ods (Wis.) 534         3 

measure  of  responsibility 

(Wis.) 534         3 

Class   Legislation.         See 

Constitutionality. 
Clerk,  on  salary,  does  not 
practise   for  hire,  gain,  or 
hope  of  reward  (Ont.)  ....   647         2 
Clerk.     See  Assistant. 
Code  of  Ethics.     See  Medi- 
cal Societies,  Unprofes- 
sional AND  Dishonorable 
Conduct. 
Collateral  Attack  on  phy- 
sician's qualification.     See 
Evidence,    Recovery   of 
Compensation,     License, 
Presumption,  Burden  of 
Proof. 


page  note 
College — what    is    reputa^ 
ble,  standard  of  deter- 
mination (Cal.) 680       n. 

method  of  proving  its  ex- 
istence (Ga.) 222        2 

reputability  (111.) 237        1 

may  question  act  of 
Board  of  Examiners 
in  determining  its 
standing  (Iowa) 260        3 

presumed  respect- 
able (Kan.) 268        3 

does  not  cease  to  be 
reputable  on  teaching 
new  system  (Ky.) . . .    277        4 

standing  need  not  b6  de- 
termined in  advance 
(O.) 422        3 

may  add  new  curriculum 
without  amending 
charter  (O.) 422        4 

empowered  to  teach  med^ 
idne  may  teach  dental 
surgery  and  pharmacy 
(Pa.) 450        1 

"courses  in  some  college" 
may  include  more  than 
one  coUege  (Pa.) 452        6 

degree  of  M.D.  cannot  be 
granted  by  institution 
unless  expressly  em- 
powered (Vt.) 504         1 

matriculates  of  local  col- 
leges may  be  favored 
(Wis.) 529        2 

effect  of  its  deterioration 

(Gr.  Br.) 547         1 

of  medicine,  its  power  to 
make  by-laws  respect- 
ing compounding  of 
medicines  by  its  hcen- 

tiates  (Gr.  Br.) 560        1 

College.     See  also  Reputa- 
tion OF  College,  Medical 
College,  School  of  Medi- 
cine, College  of  Physi- 
cians,  College   of   Sur- 
geons.    Determination  of 
its    standing.     See    Board 
OF  Medical    Examiners. 
College      of      Physicians 
(Eng.),      its     poweffi, 
rights,  and  history  (Gr. 

Br.) 560         1 

542        1 

licentiate  not  entitled  to 
mandamus  for  exam- 
ination as  member  or 
fellow  (Gr.  Br.) 542        1 
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546 
560 

560 


560 


<Colli:ge  of  Phys.,  con.)  page  note 

powers  of  its  members 
(Gr.  Br.) 542         1 

its  examinations  (Gr. 
Br.) 

its  history  (Gr.  Br.) 

form  of  its  license  (Gr. 
Br.) 

original  object  of  its  in- 
corporation and  char- 
ter (Gr.  Br.) 

its  duties  (Gr.  Br.) 560 

reinedies  against  (Gr. 
Br.) 560 

its  rights  (Gr.  Br.) 560 

requisites  of  membership 
(Gr.  Br.) 560 

membership  and  license 
distinguished  (Gr.  Br.)  560 

false  arrest  by  (Gr.  Br.). .   560 

its  determination  final 
within  its  jurisdiction 
(Gr.  Br.) 560 

powers  of  its  censors  (Gr. 
Br.) .,... 

action  to  recover  penal- 
ties, costs  (Gr.  Br.).  .  . 

examination  (Gr.  Br.) 

rights  of  its  licentiates  to 
compound  medicines 
(Gr.  Br.) 

its  power  to  make  and 
change  by-laws  re- 
specting compounding 
of  medicines  (Gr.  Br.) 

its  orders  (Gr.  Br.) 560 

its  licentiates  may  be- 
come licentiates  of 
Apothecaries'  Co.  (Gr. 
Br.) 560 

its     powers     respecting 
surgery  (Gr.  Br.)  ....   560 
'College    of    Physicians 
(Ireland),  its  powers    (Gr. 

Br.) 564 

College  of  Physicians  and 
Sdbgeons  (Quebec),  can- 
not refuse  license  to  one 
who  has  necessary  qualifi- 
cations   , 664 

■College  of  Subgeons  (Eng.) 

its  examinations  (Gr. 
Br.) 546 

its  history  (Gr.  Br.).  .  .  .   564 

joint  examination,  with 
Apothecary's  Hall, 
DubUn  (Gr.  Br.) 568 

its  powers  (Gr.  Br.).  .  .  .   564 

its  power  to  require  its 
apprentices  to  under- 


560 


560 
560 


560 


560 


(College  of  Sdrgeons,  con.)      page  note 
stand     Latin    (Gr. 

Br.) 564         2 

College  of  Surgeons  (Glas- 
gow, Edinburgh,  Scot- 
land), history  (Gr.  Br.)  565         2 

powers  (Gr.  Br.) 565         2 

Colony,   under   British   act, 

includes  Canada  (Ont.).  .  .    633         1 
Common  Law — qualifications 

of  physician  (Ind.) .  . .    246         1 

opposed  to  ex  parte  de- 
termination of  rights 
without  hearing  party 
affected  (Minn.) 321         1 

no  barrier  to  practice  of 

medicine  (O.)     418         7 

its  requirement  of  ap- 
prenticeship (Pa.).  .  .  .  452         3 

the  statutory  crime  un- 
known at  common  law 
(Wash.) 519         2 

responsibility  of  physi- 
cian (W.  Va.) 622         1 

unlawful  practice  not 
known  at  common  law 
(Wis.) 633         3 

first  statutory  restriction 
of  common  right  of 
vocation  (Gr.  Br.)  .  .  .   642         1 

did  not  distinguish  quali- 
fied from  unqualified 
practitioners  when 
death  or  injury  re- 
sulted (Gr.  Br.) 542  1 

made  mala  praxis  a  mis- 
demeanor (Gr.  Br.) . .  .   658         1 

forgery    of    diploma    an 

offence  (Gr.  Br.) 669         3 

forgery    of    diploma    an 

offence,  but  not  with- 

'  out  specific  intent  to 

defraud  (Gr.  Br.) 659         3 

Compensation — Alabama  .  .    182         1 

for  drugs  and  medicines 

(Ala.) 182         1 

for  services  rendered  be- 
yond  the  State 
(Ala.) 182         1 

to  corporation,  for  medi- 
cal treatment  (Ala.) . .    180         3 

none,  for  services  prior  to 

license  (Gal.) 195         1 

maybe  recovered  for  ser- 
vices, rendered  subse- 
quent to  license,  to 
patient  previously  at- 
tended (Cal.) 195         1 

of  holder  of  temporary 

license  (Ga.) 223         1 
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(Compensation,  con.)  page  note 

of  unlicensed  physician, 
not  included  in  recov- 
ery of  damages  in 
negligence  action  (HI.)  239         2 

in    case    of    emergency 

(Ind.) 252         5 

not  a  factor  in  necessity 

for  license  (Ind.) 253         3 

non-resident    physicians 

not  entitled  (Mass.).. .   304         1 

presumption  that  phy- 
sician entitled  (Mo.)..  694         n. 

basis   of   the   right    (N. 

J.) 381         2 

none  for  services  unlaw- 
ful at  time  of  rendition 
(N.  C.) ...411         2 

law  implies  promise  (N. 

C.) 411         2 

may  be  denied  to  non- 
members  of  medical 
societies  and  unli- 
censed physicians  (O.)  416         1 

for     malade    imaginaire 

(Pa.) 699         n. 

of     Christian     Scientist 

(Wis.)  (Me.) 534         3 

of  intoxicated  physician 

(Wis.)  (Ga.) 534         3 

may  be  recovered  with- 
out express  contract 
(Gr.  Br.) 551 

physician  may  attend 
without  (Gr.  Br.) 551 

the  former  and  present 
law  in  England  (Gr. 
Br.) 551 

according  to  qualifica^ 
tion  (Gr.  Br.) 551 

of  physician  and  surgeon 
distinguished  (Gr.  Br.)  551 

liability  for  (Gr.  Br.).  . .   551 

of  partners  in  different 
professions  (Gr.  Br.) .  .   551 

for  advice  and  medicine 
(Gr.  Br.) 556 

according  to  qualifica- 
tion (Gr.  Br.)  . 556 

Compensation.  See  also  Re- 
covery OF  Compensation, 
Drugs  and  Medicines, 
Appliances,  Remedies 
(medical),  Evidence,  Bur- 
den OF  Proof,  Presump- 
tion, Repeal,  Charges. 
Compensation  op  Surgeon. 
See  Surgeon;  of  apothe- 
cary, see  Apothecary;  of 
Chemist,  see  Chemist. 


PAGE   NOTE 

Complaint — f  o  r  practising 
without  license  insuffi- 
cient where  law  pro- 
hibits practice  without 
certificate  (Ala.) 182        3 

for  practising  need  not 
negative  exceptions  in 
law  (Col.) 205        5 

for  recovery  of  compen- 
sation, must  allege 
license  (Ind.) 248        1 

for  recovery  of  compen- 
sation must  allege 
license  at  time  of  per- 
formance of  services 
(Kan.) 275        2 

in  justices'  courts,  liber- 
ally construed  (Kan.) .   275        2 

form  (Mich.) 312        3 

may  follow  form  of  stat- 
ute, without  specify- 
ing acts  (Mich.) 693        n. 

on  revocation — must  be 
specific,  and  show  suf- 
ficient ground  (Mont.).  343        2 

for  violation  of  statute, 
must  negative  qualifi- 
cations (Neb.) 357        1 

form,    for    violation    of 

statute  (Neb.) 357        1 

must  state  facts,  not 
legal  conclusions  (N. 
Y.) 402        6 

in  action  for  services, 
need  not  allege  com- 
pliance with  law  (S. 
D.) 480        1 

forviolation,  form  (Wis.)  533        4 

insufficient,  which  alleges 
absence  of  one  of  two 
qualifications  (Wis.).  .  533        5 

alleging  that  plaintiff 
was  hired  as  physician, 
admits  evidence  that 
he  was  qualified  (Wis.)  534        3 

for  refusal  to  register, 
must  allege  mahce  (N. 

B.) 607        1 

Complaint.  See  also  In- 
dictment, Information, 
Recovery  of  Compensa- 
tion, Claim,  Malpractice, 

APFID.iVIT. 

Compounding    Medicines — 

rights  of    practitioners   in 

England  (Gr.  Br.) 560        1 

Compounding       Medicines. 

See  Drugs  and  Medicines, 

Druggist. 


NOTES  TO   THE   LAWS — BOSTON. 


719 


PAGE   NOTE 

Conduct.       See  Unprofes- 
sional and  Dishonorable 
Conduct,  Infamous  Con- 
duct. 
Conflict  of  Laws — whether 
domestic     or     foreign 
law  applies  to  contract 
for  services  of  foreign 
practitioner  on  foreign 
ship  and  to  foreigners 
on  shore  (Gr.  Br.) ....   551         1 
local  law  does  not  apply 
to    services    rendered 

elsewhere  (N.  S.) 625         1 

relation  of  imperial,  do- 
minion and  provincial 

laws  (Ont.) 633  1 

imperial   act  controls 

(Ont.) 636         2 

imperial  legislation  con- 
trols in  Canadian  pro- 
vinces (Br.  Col.) 707        n. 

Congress — its    power     over 

Hawaiian  laws 229         1 

its    power    over    Porto 

Rican  laws 461  1 

Consent — termination  of  ap- 
peal from  refusal  of  license, 

by  consent  (Ind.) 247         1 

Constitutionality  of  medi- 
cal laws  and  their  pro- 
visions: (See  also 
under  State  Consti- 
tution s,  following. ) 

(Under  U.  S.  Consti- 
tution) : 

collection  of  decisions . .  .   248         1 

Alaska  (Ucense  fee  a  lo- 
cal, not  a  federal  tax) .   183         1 

Colorado  (not  abridg- 
ment of  privileges  and 
immunities) 203         2 

New  York  (revocation  of 
license,  for  felony  com- 
mitted before  passage 
of  law,  not  ex  post  facto 

205    •     4 


of 


Indiana    (no    denial 
right  or  privilege)  .  . 

Kansas  (revocation  by 
board  is  due  proc- 
ess of  law;  does 
not  violate  Four- 
teenth Amdt.). 
(revocation  for  prior 
offence,  not  ex 
post  facto) 271 

Louisiana  (admission  to 


248 


271 


(Constitutionality,  con.)  page  note^ 

practise  in  another 
State  not  a  right)  ....  282  3 
Maine  (new  conditions 
do  not  impair  ob- 
ligation of  con- 
tracts with  medi- 
cal societies)  ....   288         3 

(Fourteenth  Amdt. 
does  not  prohibit 
reasonable  dis- 
crimination) ....   288         4 

(discrimination  in 
favor  of  practi- 
tioners of  other 
States  not  arbi- 
trary)    288         4 

Maryland  (exceptions  on 
reasonable  grounds  of 
discrimination,  consti- 
tutional)   299         3 

Michigan  (many  grounds 

considered) 305         1 

(of  medical  legisla- 
tion)      305  1 

(applicant     entitled 

to  hearing) 306         2 

(police  power,  does 
not  deprive  citi- 
zen)   307         1 

(extent    of    State's 

power) 307         1 

(new  requirement, 
not  an  ex  post 
facto  law) 307         2 

(discrimination  in 
favor  of  existing 
local  practitioners 
constitutional)  . . .  307         2 

(law  may  be  uncon- 
stitutional in  part 
and  otherwise 
valid) 307         2 

(board  may  finally 
determine  ques- 
tion)    307         3 

(practitioner  cannot 
defy      reasonable 

regulations) 308         1 

Montana  (discrimination 
between  gradu- 
ates already  in 
practice  and  those 
not  yet  in  prac- 
tice, reasonable)  .   346         1 

(revocation  without 

notice  is  null) ....    346         2 
Nevada  (citizens  of  other 
States    not    enti- 
tled to  more  favor- 
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(Constitutionality,  con.)         page  note 
able    terms    than 
local  citizens).. .  .   363         1 

(a  qualification  may 
be  prescribed 
which  only  local 
citizens  can  meet)  363         1 

(previous  continu- 
ous practice  a 
constitutional  re- 
quirement)   363         1 

New  Jersey  (not  impair- 
ment of  vested  rights, 
nor  ex  post  facto)  ..*...   375         1 
New     Mexico     (general 

validity) 383         1 

New  York  (administra- 
tion of  patented 
medicine  may  be 
offence  under 
State  law) 389         2 

(power  to  disqualify 
for  felony,  after 
sentence  served — 
not  a  bill  of  at- 
tainder or  ex  post 
facto  law) 390         1 

(patentee  of  patent- 
ed medicines,  if 
unlicensed  physi- 
cian, cannot  re- 
cover for  such 
medicines  pre- 
scribed and  fur- 
nished by  him)  .  .  397  1 
North  Carolina  (no  de- 
«ial  of  equal  pro- 
tection of  laws) .  .   407         2 

(distinction  between 
present  and  fu- 
ture practitioners 
constitutional).  .  .  410  1 

(distinction  in  favor 
of  diploma  holders 
constitutional).  .  .  410  1 
Ohio  (right  to  practise 
medicine  not  a 
privilege  or  im- 
munity of  citizen)  418         7 

(no  impairment  of 
obligation  of  con- 
tract to  forbid 
man  to  use  title 
conferred  by  di- 
ploma)     418         7 

(not  ex  post  facto 
law,    nor    bill    of 

attainder) 420         1 

424         4 

(enabling   board    to 


(CONSTITnTIONALITY.  COn.)  PAGE  NOTE 

inquire  into  stand- 
ing of  college  not 
unconstitutional).  422        5 

(discrim  ination 
against  non-res- 
idents)    426         1 

(  d  i  s  c  rim  in  ation 
against  citizens 
.  of  other  States 
cannot  be  ground 
of  attack  by  do- 
mestic citizens).  .   426        1 

(not    ex    post    facto 

law) 434        2 

Pennsylvania  (right  to 
practise  not  privi- 
lege of  citizen  of 
U.  S.; 453         1 

(denies  no  immuni- 
ties or  privileges)  453         1 

(no  denial  of  equal 

protection) 457        2 

(law  discriminating 
against  domestic 
citizens  not  un- 
constitutional). . .  457         2 

(exception  of  cer- 
tain narrow  class- 
es not  unconsti- 
tutional)   457        2 

(concerning  existing 
practitioners,  de- 
privation with- 
out due  process 
of  law,  and  ex 
post  facto  law)  .  .  . 

(exception  of  border 
physicians) 

(exclusion  of  exist- 
ing practitioner, 
deprivation  with- 
out due    proc 


3)- 


(exception  of  those 
in  continuous 
practice  cannot  be 
limited  to  domes- 
tic citizens) 

(punishment  of  con- 
tinued practice 
not  ex  post  facto) . 
Rhode  Island  (no  viola- 
tion Sec.  i.  Fourteenth 

Amdt.) 

United  States  (practice 
of.  medicine  not 
privilege    or    im- 

mimity) 

(right  of  citizen  to 


458  1 

458  3 

459  2 

459  2 

459  2 

466  3 

497  2 
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(C0NBTrnJTIONA.LlTT,  COD.)              PAGE    KOTE 

practise    medi- 

cine)     497 

2 

(within  State's  po- 

lice power) 497 

2 

(collation  of  decis- 

ions   U.     S.     Su- 

preme Court)  .  .  .    497 

2 

(State  regulation  of 

Federal     medical 

officers) 498 

1 

Utah  (not  deprivation  of 

property  without 

due     process     of 

law) 498 

2 

(due  process  of  law 

defined) 498 

4 

(no   abridgment    of 

privileges   or  im- 

munities)    500 

2 

(no  denial  of  equal 

privileges  and  im- 

munities   to   pre- 

scribe    qualifica  - 

tions  which  only 

domestic   citizens 

can  fulfil) 500 

2 

Washington  (discrimina- 

tion  in .  favor   of 

existing      practi- 

tioners)     515 

2 

521 

3 

(not  ex  post  facto  law 

nor    bill    of    at- 

tainder)     521 

2 

(discrimination      in 

favor  of  residents 

of        adjacent 

States) 521 

2 

West  Virginia  (no  viola- 

tion   of   Constitu- 

tion)     522 

(citizens'    right     to 

pursue  vocation) .   522 

(practitioner     must 

•         comply  with  con- 

ditions)   522 

(qualifications  with- 

in   judgment    of 

State) 622 

(stringency  or  diffi- 

culty not  uncon- 

stitutional)   522 

(limits      of      State 

power) 522 

(requisites    of    due 

prbcessoflaw)..  .   522 

(distinguished  from 

ex  post  facto  law) .   522 

(general principles).   522 

(Constitutionality,  con.)  page 
Wisconsin  (discrimina- 
tion in  favor  of 
matriculate  of 
college  in  State, 
not  unconstitu- 
tional)     529 

(right     to     practise 
medicine  not  priv- 
ilege of  citizen  of 
United  States)  .  .  533 
Constitutionality    (  under 
S  T  A  t  E        Constitu- 
tions) : 
collection  of  decisions. .  .   248 
generally: 

Alabama 180 

Arkansas 187 

California 194 

Colorado 203 

Illinois 236 

236 

Indiana 253 

Kansas 268 

269 

Kentucky 276 

Louisiana 280 

281 
284 

Michigan 306 

Minnesota 317 

322 

Montana 341 

Nebraska 350 

New  Hampshire  . . .   368 
North  Carolina  ....   407 

Oregon 442 

Pennsylvania 449 

Rhode  Island 465 

Texas 489 

Utah 500 

Washington 514 

517 

West  Virginia 522 

Particular  grounds — ■ 

no    class    privileges 
granted  to  medi- 
cal societies  (Cal.)  194 
law   uniform  in   its 

operation  (Cal.) .  .    194 
not  a  special  or  ex- 
clusive right,  priv- 
ilege, or  immunity 

(Cal.) 194 

no  objection,  that 
societies  empow- 
ered to  choose 
members  of  board 
will  choose  mem- 
bers of  their  par- 


2 
1 

1,2 
2 
1 
3 
3 
1 

■  3 
1 
3 
2 
1 
1 
3 
1 
1 
1 
1 
2 
1 
1 
1 
1 
1 
2 
1 
1 
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t  i  c  u  1  a  r     school 

(Cal.) 194         2 

no  objection,  that 
legal  standards 
are  to  be  equal  to 
those  of  an  associar 
tion  of  allopathic 
colleges  (Cal.)  ...   195        2 

partial  unconstitu- 
tionality does  not 
render  whole  law 
u  n  c  onstitutional 
(Cal.) 197         1 

of  the  law  of  privi- 
leged communica- 
tions (Cal.) 680       n. 

exemption  of  those 
in  practice  at  pas- 
sage of  law  (Cal.)  680        n. 

might  limit  to  col- 
lege graduates 
(Cal.) 680        n. 

method  of  appoint- 
ment (Col.) 204         1 

schools  of  medicine 
need  not  be 
equally  represent- 
ed (Col.) 204         1 

"to  regulate  prac- 
tice of  medicine," 
includes  itinerant 
venders  (111.).  ...   236         1 

and  midwifery  (111.)  236         2 

does  not  confer  spe- 
cial privileges 
(111.) 236         3 

exemption  of  exist- 
ing  practitioners 
does  not   confer 
special  privileges 
(111.) 242         3 

sufficient  title  (Ind.)  243         2 

affidavit  of  gradua- 
tion and  exhibi- 
tion of  diploma 
not  unconstitu- 
tional require- 
ments (Ind.)  ....    245         3 

no  violation  of  priv- 
ileges or  immuni- 
ties (Ind.) 248         1 

within     the     police 

power  (Ind.) 248         1 

no  arbitrary  depri- 
vation of  right 
(Ind.) 248         1 

not  unconstitutional 
if  it  does  not 
clearly        violate 


(CONSTITDTIONALITT,  COn.)  PAGE  NOTE 

constitutional 
provisions  (Ind.) .   248        1 
denial    of   right   to 
continue,    except 
on  new  conditions 

(Ind.) 251        2 

of  law  authorizing 
former  practi- 
tioners to  con- 
tinue in  practice  251  2 
discrimination  in 
favor  of  osteo- 
paths and  practi- 
tioners from  other 
States  (Ind.). .  .  .  254  1 
board  is  not  body 

corporate  (Iowa) .   258        1 
does  not  grant  priv- 
ileges or  inununi- 

ties  (Iowa) 259        1 

if  certificate  refused 
for  incompetency 
no  ground  of 
complaint  that 
law  is  otherwise 
invaUd  (Iowa) . . .  259  1 
of  statutes  treating 
existing  practi- 
tioners, or  practi- 
tioners for  a  num- 
ber of  years,  as 
competent  (Iowa)  260  1 
of  statute  authoriz- 
ing board  to  de- 
termine standing 
of  college  without 
investigation 

(Iowa) 260        3 

board  may  not  re- 
verse former  ac- 
tion as  to  stand- 
ing of  college, 
arbitrarily  or 
without  investiga- 
tion (Iowa)  260,       S 

arbitrary  action 
of  board  not 
presumed  for  pur- 
pose of  declaring 
law  unconstitu- 
tional (Iowa) 260        3 

uniform  in  operation 
on  all  persons  in 
like  situation 

(la.) 261         1 

grants    no    unequal 
privileges   or  im- 
munities (Iowa). .   261         1 
rights  of  citizens  to 
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practise      calling 

(Iowa) 261         2 

within  police  power 

(Iowa) 261         2 

severity  not  consti- 
tutional objection 
(Iowa) 261         3 

no  one  deprived  of 
right  to  practise 
(Iowa) 261         3 

continuous  practice 
in  one  locality, 
proper  ground  of 
distinction  (Iowa)  264         3 

State  may  tax  prac- 
tice as  it  sees  fit 
(Iowa) 690        n. 

tax  on  itinerants, 
constitutional 
(Iowa) 690       n. 

no  discrimination  to 
require  knowl- 
edge and  skill  in 
practitioner 
(Kan.) 269         3 

exercise  of  police 
power  (Kan.) 269         3 

not  arbitrary  or  un- 
equal (Kan.).  .  .  .    270         1 

power  of  revoca- 
tion in  board, 
not  unconstitu- 
tional (Kan.) 271         1 

exception  of  relig- 
ious beliefs  not 
unconstitutiona  1 
discrimination 
(Kan.) 274         2 

exception  of  gratui- 
tous services, 
home  remedies, 
neighborly  offices, 
not  unconstitu- 
tional discrimina- 
tion (Kan.) 274         4 

of  law  prohibiting 
citizens  from  em- 
ploying  unli- 
censed practition- 
ers (Ky.) 276         1 

of  law  authorizing 
board  to  pass  on 
qualifications  and 
to  license  (Ky.) .  .   278         5 

the  license  is  an  es- 
tate  or  right 
(Ky.). 279         1 

law  making  unpro-: 
fessional  and  dis- 


(CONSTITnTIONALITT,  CCn.)  PAGE  NOTE 

honorable  con- 
duct ground  of 
revocation,  with- 
out defining  it, 
is  unconstitu- 
tional (Ky.)  ....   279         1 

no  constitutional 
right  of  system  of 
medicine  to  recog- 
nition (La.) 281         1 

right  to  practise 
medicine,  not  a 
natural  right(La.)  281         3 

board's  abuse  of 
power  does  not 
render  act  uncon- 
stitutional (La.)..   282         3 

penalties  prescribed, 
within  power  of 
legislature  (La.). .   283         1 

not  class  legislation 

(La.) 284         1 

itinerant  venders 
germane  to  prac- 
tice of  medicine 
(La.) 284         1 

practitioner  not  en- 
titled to  continue 
in  practice  with- 
out certificate  . .  .   285         1 

classification  must 
be  on  lines  promo- 
tive of  public  in- 
terests (Md.).  ...   289         2 

within  police  power 

(Md.) 289         4 

legislature  may  con- 
fer power  of  ap-  _       " 
pointing  board  on 
private     corpora- 
tion (Md.) 294         2 

whether  rights  of 
medical  societies 
are  vested  rights 
(Md.) 294         2 

method  of  appoint- 
ment constitu- 
tional (Md.) 294         3 

length  of  local 
residence  arbi- 
trary discrimina- 
tion (Md.) 299         3 

discrimination  upon 
reasonable 
grounds,  constitu- 
tional (Md.) 299         3 

within  police  power 

(Mich.) 306         1 

notwithstanding 
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failure  to  specify 
notice,  hearing, 
compulsion  of  at- 
tendance or  testi- 
mony of  witnesses 
(Mich.) 306        2 

within  police  power 
— does  not  de- 
prive citizen  of 
rights  (ffich.)  ...   307         1 

license  no  right  to 
continue  practice 
without  compli- 
ance with  new 
regulations 
(Mich.) 307         2 

of  law  confining 
practice  to  medi- 
cal g  r  a  d  u  a  tes 
(Mich.) 310         1 

of  law  confining 
practice  to  college 
graduates  (Mich.)  310         1 

of  law  limiting 
sale  of  propri- 
etary remedies 
(Mich) 312         2 

practising  physician 
no  right  to  dis- 
pense drugs 
(Mich.) 312         2 

how  far  courts  may 
consider  what  is 
reasonable  (Minn.)  317         3 

right  of  legislatm'e 
to  restrict  ■  lawful 
calling  (Minn.)..  .   318         1 

distinction  between 
ten  years'  prac- 
tice before  and 
after  passage  of 
act  (Minn.) 318         5 

of    requirement    of 

graduation  (Minn.)  319        1 

does  not  confer  arbi- 
trary  power 
(Minn.) 320         1 

requirement  that 
seven  members 
miist  concur 
(Minn.) 320         1 

right  to  practise 
cannot  be  arbi- 
trarily denied 
(Minn.) 320         2 

adverse  determina- 
tion of  board  is 
not  deprivation  of 
property  without 


(CONSTITUTIONALITT,  con.) 

due  process  of  law 
(Minn.) 

due  process  of  law 
does  not  require 
judicial  proceed- 
ings (Minn.)  .... 

means  to  determine 
moral  fitness  not 
unco  nstitutional 
(Minn.) 

legislature  may  cre- 
ate board  (Mo.) . . 

power  of  State 
board,  no  in- 
fringement of  ju- 
diciary (Mo.). .  . . 

of  exemption  of 
physicians  in 
practice  five  years 
(Mo.) 

person  may  be  pro- 
hibited from  prac- 
tice till  found 
qualified  (Mont.). 

compliance  with  con- 
ditions of  practice 
essential  (Mont.). 

no  deprivation  of 
right  to  practise 
without  opportu- 
nity to  be  heard 
(Mont.) 

medicine  includes 
surgery  and  ob- 
stetrics (Neb.) . . . 

State's  power  to 
regulate  practi- 
tioners (Neb.).  .  . 

State  without  power 
to  build  up  par- 
ticular school  of 
'medicine  (Neb.)  . 

of  act  entitled  an  act 
to  amend,  refer- 
ring only  to  chap- 
ter and  section  of 
compiled  statutes 
(Neb.) 

of  law  requiring  a 
Christian  Scien- 
tist to  qualify 
(Neb.) 

law  not  arbitrary  in 
its  exceptions  or 
discriminations 
(Nev.) 

practice  continu- 
ously in  one  local- 


PAGE  NOTE 

320  2 

320  3 

320  6 

332  1 

693  n. 

693  n. 

341  1 

341  3 

344  1 

350  1 

350  3 

350  3 


351         2 

354         3 


358         1 


363        1 
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ity  a  constitu- 
tional distinction 
(Nev.) 363         1 

of  discrimination  in 
favor  of  graduates 

(Nev.) 363         1 

,  basis  of  discrimina^ 

tion  (Nev.) 363        1 

absurd  legislation 
not  unconstitu- 
tional (Nev.).  ...   363         X 

privilege  of  practice, 
a  right,  subject  to 
regulation  (Nev.)    363         1 

ten  years'  practice 
immediately  pre- 
ceding is  arbitrary 
requirement 
(Nev.) 363         1 

ten  years'  practice 
not  an  unconsti- 
tutional require- 
ment (Nev.)  ....   363         1 

only  reasonable  con- 
ditions may  be 
imposed  (N.H.)..   368         1 

arbitrary  discrimi- 
nation unconsti- 
tutional (N.H.)..   368         1 

length  of  residence 
an  arbitrary 
discrimination 
in  measuring 
amount  of  license 
fee  (N.H.) 368         1 

cannot  be  ques- 
tioned by  one  who 
proceeds  under 
law  (N.H.) 368         1 

reasonable  regular 
tions  can  be  made 
(N.  J.) 375         1 

a  profession  is  prop- 
erty (N.  J.) 375         1 

nine  months  a  rea- 
sonable period  for 
compliance  (N.J.)  376         2 

medical  legislation 
under  police 
power  (N.  Y.)  . . .   388         1 

law  may  restrain 
present  practi- 
tioners (N.  Y.)  . .   388         1 

medical  legislation 
no  interference 
with  vested  rights 
(N.  Y.) 388         1 

expulsion,  and  revo- 
cation of  license, 


(Constitutionality,  con.)         page  note 

by  medical  so- 
ciety (N.  Y.) 391         1 

medical  society  may 

expel  and  revoke 

its  license  to  one 

whom  it  has  un» 

successfully  pros- 
ecuted (N.  Y.) . . .  391  1 
medical  society  may 

proceed  differeut- 

ently  from  court 

(N.  Y.) 391         1 

medical  society  may 

renew      charges 

already  passed  on 

by  them  and  not 

sustained  (N.  Y.)  391  1 
medical  society  may 

revoke     license 

without  present- 
ment, indictment, 

or  jury  trial  (N. 

Y.) 391         1 

distinction  between 

acquittal  of  crime 

and  revocation  of 

license    for    same 

crime  (N.  Y.)  .  .  .  391  1 
of    law    of    another 

State,  must  be  de- 
termined by  court 

of  forum  (N.  Y.) .  402  .5 
of  law  limiting  prac- 
tice to   allopathy 

(N.  C.) 405         1 

of    law    prescribing 

that      osteopaths 

shall  be  proficient 

in    medicine    and 

surgery  (N.C.)...  406  1 
right   of   citizen   to 

be   treated  as  he 

chooses  (N.  C.)  . .  406  2, 3 
within  police  power 

(N.  C.) 407         3 

power     cannot     be 

used     solely     for 

private       benefit 

(N.  C.) 407         4 

legislature      cannot 

confine  treatment 

of  diseases  to  doc- 
tors   of   medicine 

(N.  C.) 407         4 

examination     must 

be    on    pertinent 

subjects    to    test 

qualifications  ac- 
cording to  appli- 
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cant's    profession 

(N.  C.) 408         3 

examination  and  li- 
cense (N.  C.) 409         1 

law  cannot  give 
cause  of  action  for 
past  services  (N. 
C.) 411         2 

comity  no  grant  of 
]                      exclusive      privi- 
leges (N.  C.) 412         1 

'  not  unreasonable  to 
provide  for  exami- 
nation of  those 
not  in  practice 
and  to  except 
those  in  practice 
(N.  C.) 412         2 

unconstitutional  to 
require  longer 
course  of  educa- 
tion from  osteo- 
pathists  than 
others  (O.) 416         1 

of  law  denying  com- 
pensation to  unli- 
censed physicians 
and  non-members 
of  medical  socie- 
ties (O.) 416         1 

exemption  of  non- 
resident physi- 
cians (O.) 418         7 

enabling  board  to 
pass  on  standing 
of  college  (0.).  .  .   422         6 

one  who  does  not 
belong  to  class 
discriminated 
against  cannot 
raise  objection 
of  discrimination 
(O.) 426         1 

regulation  of  qualifi- 
cation of  Christian 
Science  practition- 
ers no  interference 
with  rights  of  con- 
science or  worship 
(O.) 429         2 

legislation  may  pro- 
hibit treatment 
for  fee,  without 
qualification  (O.)-  429         2 

exception  of  non- 
residents not  un- 
constitutional (O.)  430         2 

discrimination  in 
favor  of  non-resi- 


(CONSTlTnTIONALITY,  COn.)  PAGE    NOTE 

dents  not  arbi- 
trary (O.) 430        3 

title  of  act — ^not 
more  than  one 
subject  (O.) 434        2 

of  law  including 
Christian  Scien- 
tists among  prac- 
titioners of  medi- 
cine (O.) 699       n. 

passage  of  law  with- 
in poUee  power 
does  not  deprive 
any  one  of  right 
(Or.) 442         1 

existing  practice  as 
evidence  of  quaU- 
fication  (Or.).  .  -  -   445        6 

license  to  itinerant 
venders,  as  regu- 
lation of  practice 
(Or.) 447        2 

title  need  not  be  in- 
dex to  contents 
(Pa.) 449         1 

dentistry  (Pa.) 449         1 

legislature  may  hmit 
governor's  choice 
of  members  of 
board  (Pa.) 449        3 

legislation  is  not 
special  nor  local 
(Pa.) 449        3 

designation  of  medi- 

1  cal  societies  for 
choice  of  members 
of  board  not  un- 
constitutional 
(Pa.) 449        3 

State  may  choose 
members  of  the 
board  as  it  deems 
fit  (Pa.) 449        3 

limits  of  State's 
power  in  prescrib- 
ing qualifications 
(Pa.)'. 451         1 

does  not  confer  priv- 
ileges (Pa.) 453         1 

Christian  Science 
church  not  enti- 
tled to  incorpora- 
tion (Pa.) 453        4 

no  grant  of  privi- 
leges (Pa.) 457         1 

no  violation  of  01. 
7,  Art.  3,  Pa.  Con- 
stitution    457         1 

operates  on  all  citi- 
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zens ;  all  permitted 

to  comply  (Pa.)..   457         1 

discrimination  in 
favor  of  govern- 
mental medical 
officer,  not  uncon- 
stitutional (Pa.)..   457         2 

omission  of  transient 
or  itinerant  from 
title  of  law  regu- 
lating transients 
and  itinerants 
(Pa.) 699        n. 

cannot  be  ques- 
tioned except  by 
one  whose  rights 
affected  (R.  I.)  .  .   465         2 

iromaterial  whether 
board  is  judicial 
body  (R.  I.)  .  .  .  .   466         3 

does  not  deprive  of 
lite,  liberty,  or 
property  (R.  I.)  .    466         3 

provision  for  trial 
de  novo  on  appeal, 
obviates  objection 
that  board  is  not 
judicial  body  (R. 
I.) 467         3 

does  not  violate  con- 
stitutional p  r  o  - 
vision  vesting 
judicial  power  in 
courts  (R.  I.) 467         5 

law  of  land  does  not 
require  jury  trial 
(R.  I.) 467         5 

board  cannot  be 
both  court  and 
prosecutor  (R.  I.)   469  1 

secretary  who  makes 
charge  cannot 
vote  on  it  (R.  I.) .   469         1 

cannot  be  ques- 
tioned by  one  who 
seeks  benefits  of 
statute  (S.  C).  .  .   470         2 

legislature  does  not 
need  express  con- 
stitutional author- 
ity (Tex.) 488         2 

unconstitution- 
ality of  law  dis- 
crimiuating 
against  physicians 
uotexclusivelyen- 
gaged  in  practice 
(Tex.) 489         1 

board      composed 


(Constitutionality,  con.)  page  note 
solely  of  allopaths 
not      unconstitu- 
tional (Tex.) 489         2 

of    the    Texas    law 

(Tex.) 704        n. 

preference  of  alio-, 
paths  in  organiza- 
tion of  board  not 
unconstitutional 
(Tex.) :.   704       n. 

within  police  power 

(Ut.) 498         2 

all  persons  whose 
right  is  ques- 
tioned, entitled  to 
hearing  (Ut.).  ...   499         1 

of  laws  enlarging 
definition  of  prac- 
tice of  medicine 
(Vt.) 510         1 

within  police  power 

(Wash.) 514         1 

of    laws    respecting 

dentistry  (Wash.)  514         1 

Governor  may  ap- 
point board 
(Wash.) .   514         2 

members  of  board 
not  exempt  from 
license  and  fee 
(Wash.) 514         3 

validity  of  provision 
authorizing  those 
in  practice  to 
continue  (Wash.)    515         1 

of  provision  requir- 
ing all  new  physi- 
cians to  be  grad- 
uates, but  except- 
ing those  in  prac- 
tice (Wash.) 515         2 

requirement  of  grad- 
uation not  uncon- 
stitutional(Wash.)  515         2 

no  invasion  or 
abridgment  of 
citizens'  right 
(Wash.) 516         2 

exception  in  favor 
of  present  resi- 
dent practitioners 
(Wash.) 519         1 

prescription  of  resi- 
dence aiTects  no 
constituti  onal 
right  (Wash.)  ...   519         1 

doubted  (Wash.)  .  .   519         2 

medical  act  is  gen- 
eral law  (W.  Va.)  522         1 
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courts  may  not  de- 
termine whether 
qualification  e  x  - 
ists(W.  Va.) 

courts  cannot  de- 
clare act  void  be- 
cause  arbitrary, 
unjust,  or  oppres- 
sive (W.  Va.) . . 

right  to  practise 
medicine  not  so- 
cured  by  constitu- 
tional guaranty 
of  right  to  acquire 
property  (W. 
Va.) 

board  may  deter- 
mine standard  of 
reputation  of  col- 
lege (W.  Va.) 524 

arbitrary  or  tyran- 
nical power,  no 
objection  (W.Va.)  524 

person  having  nec- 
essary quaUfica- 
tions  cannot  com- 
plain that  others 
not  required  to 
have  them  (Wis.)  528 

discrimination  in 
favor  of  matricu- 
lates of  colleges  in 
State,  not  uncon- 
stitutional (Wis.).  529 

what  medical  law 
may  be  passed 
under  poUce  power 
(Wis.) 529 

may  not  be  ques- 
tioned by  person 
claiming  right  to 
certificate;  might 
be  questioned  if 
same  person  pros- 
ecuted for  prac- 
tising without 
certificate  (Wis.) .   532 

unconstitution- 
ality cannot  be  de- 
clared at  instance 
of  one  not  a  suf- 
ferer      thereby 

(Wis.) 532 

CONSTITUTIONAIiITY  — c  r  e  a  - 
tion  of  monopoly. 
See  Monopoly. 

See  also  Priv- 
ilege, Immu- 
nity,    Leqis- 


(CoNBTITUTIONAIilTT,  COn.)  PAGE  NOTB 

LATION,    LbGISLA- 

TTTEE,      Revoca- 
tion. 
Constitutional    Law.     See 

C  O  N  S  T I T  UTION  ALIT  Y, 

Legislature,  Police 
Power,  Notice. 

restriction  of  common 
right  of  vocation  in 
England  (Gr.  Br.)  ...    542        1 

person  cannot  be  accuser 

and  judge  (Gr.  Br.) . .  .   549         1 

one  whose  rights  accrued 
under  prior  act  not 
aSected  by  subsequent 
amendment       (Br. 

Col.) 707       n. 

Construction  or  Statutes 
— "some  suitable 
graduate  in  medicine" 
(Cal.) 680       n. 

where  terms  are  not 
defined,  courts  may 
construe  according  to 
common  understand- 
ing (D.  C.) 216        1 

board      cannot      ignore 

plain  provisions  (Ida.)  689       n. 

medical      statutes      are 

strictly  construed  (111.)  240        2 

all  sections  read  together 

(Ind.) 243         1 

courts  cannot  create  ex- 
ceptions (Ind.) 248        1 

the  intent  of  the  act,  in 

Iowa 259        1 

intention  of  the  legisla- 
ture (Iowa) 689       n. 

purpose  of  the  legislation 

(Iowa) 690       n. 

continuous  practice  in 
defiance  of  law,  not 
the  continuous  prac- 
tice contemplated 
(Kan.) 270        3 

object    protection,     not 

punishment  (Kan.).  . .  271         1 

purpose  of  Kentucky  law  276    1,  2 

the  Kentucky  law  of  1890  278        2 

one    cannot    qualify   by 

defying  statute 278        3 

the    Kentucky    law    in 

1900 278        4 

Louisiana  law  does  not 
discriminate  against 
Eclectic  school 282        1 

sections  12  and  14  Louis- 
iana law  construed  to- 
gether   284        1 
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(Construct.  OF  Stats.,  con.)       pa&e  note 
the  purpose  of  acts  and 
amendments  in  Mary- 
land     289         1 

290  3, 4 

291  2 
effect  on  prior  law  (Md.)  292         1 
punctuation,    in    Mary- 
land law 299         1 

not  construed  to  con- 
template deprivation 
of  rights  without  hear- 
ing (Minn.) 321         1 

no  new  registration  in 
Missouri 334         2 

applies  to  all  alike, 
whether  skilled  or  not 
(Neb.) 352         1 

purpose  of  law  (Neb.). .  .   352         1 
352         4 

not  prohibitive  in  pur- 
pose (Neb.) 352         1 

classes  of  licenses  (Neb.)  355         1 

purpose  of  law  (Neb.)..  .   356  •      3 

amendment  specifying 
new  offences,  without 
amending  penalties, 
extends  old  penalties 
to  new  offences  (Neb.)  357         1 

purpose  of  law  (N.  H.) .  .   369         1 

the  New  Hampshire  law  369         2 

existing  practitioners  in 
New  Hampshire 374         2 

other  agency  or  applica- 
tion—noscitur  a  sociis 
(N.  J.) 379         3 

New  Mexico 384         1 

not  their  purpose  to  pre- 
vent mere  imposition 
(N.  Y.) 389         1 

the  statutes  not  a  trap 
for  the  competent  (N. 
Y.) 389         2 

not  retro-active  (N.  Y.).   389       ,2 

application  to  felonies 
committed  before  pas- 
sage (N.  Y.) 390         1 

intent  of  New  York  acts  395         1 

provision  for  validation 
of  registration  in  New 

York 398         3 

399         1 

policy,  to  admit  compe- 
tent physicians  who 
have  attempted  in 
good  faith  to  comply.   398         4 

New  York,  penal  pro- 
visions (N.  Y.) 402         5 

New  York  and  Canadian 
contrasted  in  case  of 


(Construct,  of  Stats.,  con.)      page 
exclusion  for  crime  (N. 

Y.) 689 

practice  of  medicine  and 
surgery  does  not  in- 
clude treatment  which 
excludes  medicine  and 

surgery  (N.  C.) 411 

purpose  of  law  (O.) 416 

"other  agency"  (O.)  .  . .'.   416 
no  intention  to   require 
non-practitioners       of 
medicine  to  be  grad- 
uates (O.) 417 

classification  under  Ohio 

law 418 

purpose  of  Ohio  law ....   418 
law   defining   who   shall 
not    practise    permits 

all  others  (O.) 418 

statute  has  only  prospec- 
tive operation  (O.).  .  .    418 

in  Ohio 418 

does  not  create,  but  lim- 
its, a  right  (O.) 418 

right  remains  except 
where  taken  away  (O.)  418 

object  of  law  (O.) 418 

legal  practitioner  under 

former  law  (O.) 420 

or    substituted    for    and 

(O.) 421 

in  Ohio 425 

when  maxim  noscitur  a 
sociis    is    inapplicable 

(O.) 428 

"other  agency  "  (O.) 428 

purpose     of     Ohio    law 

(O.) 428 

other  agency  may  include 

surgery  (O.) 428 

religious  practice  not 
proliibited  unless  spec- 
ified (O.) 429 

as  to  non-resident  prac- 
titioners (O.) 430 

penalty  for  violating  act, 
does  not  create  or  en- 
large the  offence  (O.) .  433 
practice  without  certifi- 
cate no  offence,  where 
certificate    is    merely 

evidence 433 

object  of  statute  (O.).  .  .  433 
penalty  in  Ohio  law  (O.)  434 
act  prospective  (O.).  .  .  .   434 
the  certificate,  as  qualifi-  . 
cation  and  as  evidence 

(O.) 435 

decisions   construing   its 


NOTE 

n. 


1,4 


3,2 
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(Construct,  of  Stats.,  con.)      page  note 
statute     law     become 
authority  when  same 
statute  adopted  in  an- 
other State  (Or.)  ....   442         1 

no  license  on  diploma 
without  examination 
(Or.) 443  4 

purpose  (Pa.) 452         2 

453     1, 2 

"three  regular  courses  of 

lectures"  (Pa.) 452         5 

words  given  popular  and 
not  technical  meaning 
(Pa.) 453         4 

law  excepting  govern- 
mental medical  officers 
does  not  authorize 
them  to  engage  in  gen- 
eral practice  (Pa.) ....   457         2 

law  requiring  indorse- 
ment of  diploma  (Pa.)  459         4 

two  statutes  not  incon- 
sistent construed  to- 
gether (Pa.) 460         2 

license  under  prior  incon- 
sistent statute  abro- 
gated by  subsequent 
statute  (Pa.) 460         3 

purpose  of  the  law  (R.I.)  465         1 

no  object  to  compel  re- 
sort to  remedies  (R.I.)  465         1 

words  taken  in  ordinary 

sense  (R.  I.) 468         2 

not  to  be  so  construed  as 
to  prohibit  any  school 
from  complying  (R.I.)   468  2 

*Hn  any  of  its  branches" 
— no  modification  of 
"practice  of  medicine" 
(R.  I.) 469  4 

"to  open  an  office  "  (R. 

I.) 470  1 

act  contrary  to  intent 
but  witliin  language 
of  act,  not  compelled 
by  mandamus  (S.  C.) .  472         1 

exceptions  of  graduates 
of  institution  having 
four-years'  course,  ap- 
plies only  to  those  who 
have  taken  such  course 
(S.  C.) 472         2 

*^  coming  into  State" 
means  only  a  non- 
resident (S.  C.) 473         1 

a  native  who  has  studied 
elsewhere  is  not  a  per- 
son coming  into  the 
State  (S.  C.) 473         1 


(Construct,  of  Stats.,  con.) 

medical  law  not  con- 
strued by  pharmacy 
or  dental  law  (Tex.). . 

analysis  of  Texas  laws. . 

purpose  (Tex.) 

civil  statute  controls 
irreconcilable  penal 
statute  (Tex.) 

the  Texas  law  (Tex.).  .  . 

in  Texas,  where  there  are 
both  civil  and  penal 
statutes  (Tex.) 

purpose  (Ut.) 

Implied  disposition  of 
fees  (Ut.) 

provision  for  appoint- 
ment of  board  direc- 
tory only  (Ut.) 

all  persons  entitled  to 
hearing  (Ut.) 

citizens  of  other  States 
same  terms  as  domes- 
tic citizens  (Ut.) 

no  one  prevented  from 
practising  (Wash.)  .  .  . 

exclusion  of  existing  prac- 
titioners is  not  punish- 
ment for  past  acts 
(Wash.) 

law  respecting  itinerant 
venders  in  West  Vir- 
ginia  

whether  law  authorizing 
quaUfied  practitioners 
to  testify  as  experts  is 
exclusive  (Wis.) 

3  Hy.  VIII.  c.  11  (Gr. 
Br.) 

14  and  15  Hy.  VIII.  c.  5 
(Gr.  Br.) 

14  and  15  Hy.  VIII.  c.  5. 
— a  public  act  (Gr. 
Br.) 

object  of  English  medical 
act  (Gr.  Br.) 

medical  statutes  did  not 
alter  law  of  malprac- 
tice (Gr.  Br.).  .- 

statute  should  not  be 
strained  to  advance 
intent  (Gr.  Br.) 

sections  of  the  British 
act  (Gr.  Br.) 

"British  Possession,"  dis- 
cussed (Br.  Col.) 

registration  an  absolute 
right  (Gr.  Br.) 

medical  act  prospective 
(Gr.  Br.) 


PAGE  NOTE 

488 

1 

488 

1 

489 

1 

494 

1 

704 

n. 

494 

1 

498 

2 

499 

500 
516 

521 
526 

537 
542 
542 

542 
542 

542 

542 

546  4 

707  n. 

546  4 

551  1 
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(ClONSTBUCT.  OF  StATS.,  COn.)        PAGE    NOTE 

medical  act  strictly  con- 
strued (Gr.  Br.) 551         1 

reddendo  singula  singulis, 
compensation  accord- 
ing to  qualification 
(Gr.'Br.) 555         2 

benefits  to  public,  of 
English  medical  act 
(Or.  Br.) 557         1 

object  and  necessity  (Br. 
Col.) 579         1 

limitations  in  British 
Columbia 584         1 

may  and  shall  distin- 
guished (Br.  Coi:).  ...   584         2 

object  of  medical  acts 
(Br.  Col.) 707       n. 

object  of  act  to  be  con- 
sidered in  construing 
amendment  (Br. 
Col.) 707        n. 

imperial  and  provincial 
statutes  (Br.  Col.) ....  707        n. 

British  Possession,  dis- 
cussed (Br.  Col.) 707        n. 

a  municipal  regulation 
confined  to  local  sov- 
ereignty (N.  S.) 625         1 

penalty  imder  Nova 
Scotia  law 631         2 

colony  includes  Canada 
(Ont.) 633         1 

imperial  act  controls 
(Ont.) 636         2 

erasure  after  conviction, 
means  conviction  after 
registration  (Ont.)  . .  .   640         1 

erasure  after  conviction, 
does  not  include  one 
who  has  served  sen- 
tence or  been  par- 
doned (Ont.) 640         2 

the  penal  provisions  of 
the  Ontario  statute . .  .   647         6 
Continuous  Practice. —  as 
qualification. 

in  defiance  of  law  cannot 
be  qualification 
(Kan.) 270         3 

same  (Ky.) 278         3 

in  one  locality,  a  consti- 
tutional requirement 
(Nev.) 363         1 

what  is  and  what  is  not 
a  constitutional  re- 
quirement (Nev.).  .  .  .   363         1 

may  incUide  period  after 
passage  of  law  (O.) . .  .   422         1 

■outside  of  State,  not  an 


(Continuous  Pbactice,  con.)     page  note 
offence  against  statute 
(O.) 432         1 

no  offence  where  board 
arbitrarily  refuses  cer- 
tificate to  one  entitled 
(O.) 435         1 

considered  (Tex.) 492         5 

Continuous    Practice  —  as 
qualification.     See  Consti- 
tutionality. 
Contract     between    college 
and    student,    charges 
(O.) 420         7 

of  Christian  Sbientist  for 
compensation,  valid 
(Me.) 691        u. 

between  corporation  and 

patient  (Mo.) .   695        n. 

between  corporation  and 

physician  (Mo.) 695       n. 

in  violation  of  medical 
law,  cannot  be  en- 
forced (Tenn.) 486  1 

in  violation  of  medical 
law,  against  public  pol- 
icy (Tex.) 495         1 

to  Umit  liability  for  mal- 
practice (Wis.) 534         3 

not  necessarily  void, 
though  penalty  im- 
posed (Gr.  Br.) 551  1 

between  medical  men 
governed  by  medical 
act  (Gr.  Br.) 551         1 

in  restraint  of  practice, 
cannot  be  enforced  by 
unlicensed  practitioner 
(Gr.  Br.) 556         1 

for  sale  of  non-dispensing 
practice  cannot  be 
specifically  enforced 
(Gr.  Br.) 556         1 

physician  may  sell  prac- 
tice (N.  B.) 611         2 

one  entitled  to  register 
but  not  registered  may 
sell  practice  (N.  B.) .  .   611         2 

for  services  rendered  else- 
where, not  subject  to 
local  law  (N.  S.)  .....   625         1 

for  services  governed  by 
law  of  place  of  per- 
formance (N.  S.) 625         1 

Contract.     See  Promissory 
Note,  Compensation,  Re- 
covery OF  Compensation, 
Partnership. 
Convict  —  who    has    served 
sentence  may  be  dis- 
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(Convict,  con.)  page  note 

qualified  asprao- 
titioner  (N.  Y.) 390         1 

statutes        disqualifying 

convict  (N.  Y.) 390         1 

Convict.    See  Constktjction 

OF  Statutes. 
Conviction  —  in     order     to 
stand   must  be  of  of- 
fence     charged      (N. 
C.) 410         2 

conditions   on    quashing 

(Ont.) 645         1 

for  unlawful  practice  of 
midwifery,  miiet  spec- 
ify acts  (Ont.) 647         1 

for  unlawful  practice  of 
medicine,  must  specify 

acts  (Ont.) 647         1 

648         2 

when  quashed  on  review 

and  when  not  (Ont.)..   648         2 

amendment  of,  on  review 

(Ont.) 648         2 

on  review,  court  cannot 
frame  new  conviction 
(Ont.) 648         2 

whether  it  can  be  on  two 

grounds  (Ont.) 648         2 

adjudication  and  convic- 
tion must  correspond 

(Ont.) 649         1 

Conviction.     See  Offence. 
Conviction,  Costs  on.     See 

Costs. 
Conviction,  Costs  on  Quash- 
ing.    See  Costs. 
Corporation — not  subjectto 

the  medical  laws  (Ala.)  180         3 

may  recover  for  medical 

treatment  (Ala.) 180         3 

Board  of  Examiners   is 

not  (Iowa) 258         1 

may  be  empowered  to 
appoint  medical  board 
(Md.) 294         2 

is  private,  though  em- 
powered to  license 
(Md.) 294         2 

Christian  Science  Church 
denied  incorporation 
(Pa.) 453         4 

electro-medical  institu- 
tion denied  incorpora- 
tion (Pa.) 453         4 

not  licensed  to  practise 

(Neb.) 695       n. 

may  employ  practition- 
ers and  collect  com- 
pensation (Neb.)  ....   695      n. 


(Corporation,  con.)  page  hotb 

practitioners    may  form 

(Neb.) 695       n. 

register's  certificate  that 
no  certificate  on   file, 
not  evidence  of   non- 
incorporation  (Wis.).  .  531        5 
not  liable  to  punishment 

as  person  (Gr.  Br.).. . .   558        1 
not  liable  to  punishment 
for  practice  as  surgeon^ 

dentists  (Or.  Br.) 558        1 

adopting  individual 
name  as  dental  com- 
pany, not  registered  as 
joint    stock    company 

(Gr.  Br.) 558        1 

medical  board  is  (N.  S.) .   625  '       2 
Corporation.  See  also  Medi- 
cal  Societies,    College, 
Medical  College,   Medi- 
cal Corporations. 
Costs,  on  appeal  from  revoca- 
tion (Or.) 444        4 

on  failure  of  conviction 

(Ont.) 645        1 

on   quashing   conviction 

(Ont.) 645        1 

Counsel — council    may    re- 
fuse to  hear  (Gr.  Br.) 550        1 

County,  practice  in,  what  is 

(Pa.) 455        2 

CouNTT    Clerk — refusal    to 
register     license;      its 

effect  (Ga.) 224        1 

has  not  judicial  powers 

(Ind.) 250         2 

remedy   against,  for  re- 
fusal to  register  (Pa.) .   455        3 
Courts — cannot   consider 

wisdom  of  law  (Ind.)  248        1 
cannot  create  exceptions 

(Ind.) 248        1 

cannot  reverse  action  of 
Board  on  facts  within 
its  jurisdiction  (Iowa)  259        2 
260        3 
cannot  consider  necessity 

of  law  (Iowa) 262        1 

will  relieve  against  capri- 
cious or  arbitrary  ac- 
tion of  board  (Ky.)..  .  278  5 
cannot  control  legisla- 
tive agencies  (La.).  .  .  280  4 
cannot  pass  on  truth  of 
facts     presented    to 

board  (Md.) 291        3 

cannot  consider  wisdom 

of  law  (Mich.) 305        1 

may  consider  violation  of 
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(C0UBT3,  con.)  PAGE    NOTE 

rights  when  board  re- 
fuses hearing  (Mich.)  .  306         2 

may  review  action  of 
board  (Mich.) 309         1 

how  far  they  may  con- 
sider what  is  reason- 
able (Minn.) 317         3 

cannot  engraft  excep- 
tions (Miss,) 330         2 

cannot  determine  stand- 
ing of  medical  college 
(Mo.) 331         6 

cannot  suspend  opera- 
tion of  act,  nor  usurp 
functions  of  board 
(Mont.) 341         1 

may  adopt  procedure 
adequate  to  their  pow- 
ers (Mont.) 344         1 

cannot  consider  wisdom 

of  law  (Mont.) 345         2 

no  power  to  prohibit  cor- 
porations from  con- 
tracting to  furnish 
medical  services  (Neb.)  695       n. 

cannot  overrule  legisla- 
tion because  it  is 
absurd  (Nev.) 363         1 

cannot  disregard  rules  of 
evidence  prescribed  by 
legislature  (N.  Y.)  .  .  .   390         1 

cannot  enforce  moral 
right  of  unlicensed 
physician  to  recover 
compensation  (N.  Y.) .   397         1 

must  determine  for  it- 
self constitutionality  of 
law  of  another  State 
(N.  Y.) 402         5 

do  not  know  that  osteo- 
pathy is  an  imposition 
(N.  C.) 410         3 

cannot  abate  a  man  as 
nuisance  (N.  C.) 410         3 

cannot  compel  action  of 
board  in  absence  of 
satisfactory  evidence 
presented  ,  to  board 
(0.) 422         2 

cannot  determine  stand- 
ing of  college  (O.) 422         5 

cannot  interfere  with  dis- 
cretion unless  abused 
(0.) 424         1 

their  general  knowledge 
of  osteopathy  (O.) 428         6 

take  no  judicial  notice  of 
what  Christian  Science 
13(0.)...; 429  1 


(Courts,  con.)  paoe  note 

judicial  notice  of  re- 
quirements of  College 
of  osteopathy  (O.)  . . .  430        6 

win  not  interfere  with 
board,  unless  it  has 
abused  discretion  (Or.)  444         1 

no  power  to  review  ac- 
tion of  defunct  board 
(Or.) 445         3 

cannot  sit  on  wisdom  of 

law  (Pa.) 448         3 

jurisdiction  to  direct 
erasure  from  register 
(Pa.) 455         3 

do  not  take  judicial  no- 
tice that  American 
Medical  Association 
composed  of  allopaths 
only  (Tex.) 4!59         2 

cannot  make  exception 
of  one  who  is  an  honor 
to  and  is  honored  by 
his  profession  (Tex.).  .   492         3 

not  to  be  converted  into 

medical     examiners  • 

(Ut.) 499         2 

may  not  determine  wis- 
dom of  act  (Wash.). .  .   519         1 

may  not  determine  wis- 
dom of  act  (W.  Va.) . .   522         1 

may  not  determine 
whether  qualification 
exists  (W.  Va.) 522         1 

may  not  declare  act  void 
because  arbitrary,  un- 
just, or  oppressive  (W. 
Va.) 522         1 

must  enforce  arbitrary 
or  tyrannical  law.  (W. 
Va.) '. 524         1 

nothing  to  do  with  policy 
if  it  meets  constitu- 
tional requirement 
(Wis.) 528         3 

cannot  assume  functions 

of  board  (Wis.) 531         4 

may  determine  reason- 
able limits  of  board's 
investigation  (Wis.).  .    531         4 

cannot  direct  finding  of 
board ;  may  reverse 
for  insufficient  evi- 
dence and  send  back 
to  board  (Wis.) 532         1 

discretion  with  respect  to 
qualifications  of  expert 
witness  (Wis.) 537         2 

bound  by  the  law  (Gr. 

Br.) 546         5 
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(Courts,  con.)  page  note 

limit  of  power  of  Gen- 
eral   Medical    Council 

(Gr.  Br.) 549         1 

limit  of  power  over  Gen- 
eral   Medical    Comicil 

(Gr.  Br.) 549         3 

not  qualified  to  judge 
whether  drugs    are 

sound  (Gr.  Br.) 555         1 

will   not   protect    quack 

remedy  (N.  S.) 630         2 

will  protect  remedy  regu- 
larly    prescribed     by 

physicians  (N.  S.) 630         2 

Courts.  See  also  Remedies 
(legal),  BoAKD  OF  Examin- 
ers, JCRISDICTION. 

Crime.     See  Offence. 
Cuppers,  are  practitioners  of 

medicine    or    surgery    (D. 

0.) 216         1 

Damages  in  negligence  causes' 
do    not   include   com- 
,     pensation  of  unlicens- 
ed physician  (111.) . .  .    239         2 

(Tex.) 495         1 

Declaration.     See    C  o  m  - 

PLAINT,  Pleading. 
De  Facto  Board  of  Exam- 
iners,   validity    of     their 

acts 228         1 

Defence — of  vacation  of 
charter,  where  prose- 
cution by  medical  soci- 
ety (D.  C.) 216         1 

unlawful  refusal  of  li- 
cense is  (Idaho) G89        n. 

of  interstate  commerce,  a 
matter  of  fact  to  be 

proved  (La.) 284         1 

that  revocation  with- 
out   notice     is  void 

(Mont.) 346         2 

that  one  has  compUed 
with  validating  statute 

(N.  Y.) 398         4 

no  defence  that  accused 
has  done  everything  to 
procure  certificate,  nor 
that  board  acted  from 
improper    motives    or 

unjustly  (O.) 420         S 

emergency    no     defence 

(O.) 430         1 

failure  of  faculty  to  in- 
dorse diploma,  no  de- 
fence (Pa.) 459         4 

of    exception,    provable 


(Defence,  con.)  page  note 

under  plea  not  guilty 

(Tex.) 492        4 

arbitrary    refusal    of   li- 
cense is  not  (Tex.).  .  .   704       n. 
that  statute  has  not  de- 
fined crime  (Wash.).  .   519         2 
unlawful  erasure  (Ont.) .   647        3 
Defence.  See  also  Offence, 
Burden   of  Proof,   Evi- 
dence, Prosecution,  Ex- 
ceptions,       Indictment, 
Information,  Complaint, 
Pleading,     Claim,     Pre- 
sumption. 
Definition — "  regular,     un- 
interrupted     course," 
does    not  exclude  va^ 

cation  (Minn.) 319        3 

"three  regular  courses." 
See  College. 
Definition.    See  the  various 
titles.  Physician,  Sur- 
geon, Practiceof    Medi- 
cine, etc. 
Degree  of  M.D.  cannot   be 
granted  by  institution  not 
expressly  empowered  (Vt.)  504        1 
Dentists* — dentistry    is 
branch  of  medical  pro- 
fession (CaJ.) 680       n. 

power  of  State  to  regu- 
late dentistry  (Cal.). .   680       n. 
are       practitioners       of 
medicine     or    surgery 

(D.  C.) 216         1 

when  not  allowed  to  re- 
cover (111.) 239        2 

dentist  not  interchange- 
able with  surgeon  (la.)  263        2 
not  included  among  doc- 
tors,   physicians,    sur- 
geons (la.) 265         1 

not  practitioners  of  med- 
icine (Mich.) 312        2 

dentistry    a    branch    of 

medicine  (Minn.)  ....   321         2 
not  practitioners  of  med- 
icine (Mo.).  .. 332        4 

do  not  practise  medicine 

and  surgery  (N.C.)...   409        2 
constitutionality  of  regu- 
lation (Pa.) 449         1 

♦They  are  now  almost  universally 
governed  by  special  laws  and  not  by  the 
medical  acts ;  so  that  they  would  rarely 
if  ever  be  now  regarded  as  included 
within  the  designation  practitioner  of 
medicine  or  surgery. 


NOTES   TO   THE   LAWS — BOSTON. 


735 


(Dentibts,  con.)  page  note 

physicians  and  surgeons 
excepted  from  dental 
law(R.  I.) 468        3 

their  sphere  included 
in  that  of  physician 
and  surgeon  (R.  I.)  ■  •  •   469         4 

form  of  information  for 
practice  without  li- 
cense (Tex.) 494         4 

formofindictment(Tex.)  494         6 

may  be  required  to  be 
graduates  (Wash.)  . . .   515         2 

in  Washington 521         1 

revocation  of  diploma 
does  not  require  era- 
sure from  register  (Gr. 
Br.) 548         2 

erasure  of  name  for  ad- 
vertising (Gr.  Br.)  .  .  .   549        3 

erasure  of  name  without 
malice,  gives  no  right 
of  action  (Gr.  Br.)  ...   550         1 

may  recover  for  false 
teeth,  though  unregis- 
tered (Gr.  Br.) .  .   551         1 

corporation  not  liable  to 
punishment  for  prac- 
tising as  surgeon-den- 
tists (Gr.  Br.) 568         1 

use  of  individual  name 
by  corporation,  suffi- 
cient reason  for  refusal 
to  register  it  as  joint 
stock    company    (Gr. 

Br.) 658         1 

Design  of  Medical   Legisla^ 
tion.    See    Constrtjction 
OF  Statutes. 
Diploma — no  evidence  of  au- 
thority    to     practise 
(Ala.) 182         1 

recorded,  practitioner  not 
guilty  of  unlawful  prac- 
tice (Ala.) .    182         3 

how  proved  (Ga.) 222         2 

which  does  not  show  at- 
tendance, excluded 
(Kan.) 268         3 

genulneiiess  may  be 
questioned,  notwith- 
standing registration 
(Ky.) 277         3 

need  not  show  system  of 
medicine  (Ky.) 279        2 

granted  without  attend- 
ance does  not  consti- 
tute graduate  (Mich.) .   307         5 

defined  (Mo.) 336         1 

history  of  (Mo.) 336         1 


(Diploma,  con.)  page  note 

not  lawfully  issued 
without  attendance 
(Mo.) 340         3 

not  necessary,  in  absence 

of  statute  (N.  Y.).  ...   389         2 

compulsory   issuance   of 

(N.  Y.) 395         1 

destroyed,    how    proved 

(N.  Y.) 402         5 

its  invalidity,  burden  of 
proof  on  prosecution 
(N.  Y.) 402         6 

certificate  of  attendance 

is  not  (N.  Y.) 402         5 

thirty-one  years'  prac- 
tice and  a  medical  edu- 
cation at  two  univer- 
sities is  not  its  equiva- 
lent (N.  Y.) 402         5 

does  not  confer  right  to 
use  title  subsequently 
forbidden  by  law  (O.)  418         7 

does  not  confer  right  to 

practise  (O.) 418         7 

in  "PubUc  Health"  (Pa.)  449         2 

of  another,  its  use, 
grossly  unprofessional 
(R.  I.) 467         1 

practice  after  admission 
on  diploma  of  another 
(R.  I.) 467         1 

how  proved  (S.  C.) 472         1 

recorded,  may  render 
certificate  unnecessary 

(Tex.) 492         7 

495         4 

power  of  medical  censors 
to  determine  genuine- 
ness (Vt.) 502         1 

degree  of  M.D.  cannot  be 
granted  by  institution 
not  expressly  empow- 
ered (Vt.) 504         1 

power  to  issue  (Wis.) . .  .   528         1 

'prima  facie  evidence  of 

right  thereto  (Wis.)  .  .  531         5 

graduate    presumed    to 

have  (Wis.) 536         4 

power  of  medical  council 
to  inquire  into  (Gr. 
Br.) 545         3 

does  not  pass  to  assignee 

in  insolvency  (Gr.  Br.)  545         4 

incapacity  of  medical 
corporations  to  grant 
(Gr.  Br.) 546         2 

its  revocation  does  not  re- 
quire erasure  of  regis- 
tration (Gr.  Br.) 548         2 
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(Diploma,  con.)                           taoe  note       (Doctob,  con.)  page  note 

how      proved      (Gr.  was   granted   without 

Bj  ) 555  2                   study  or  examination 

granted    without    study  (Gr.  Br.) 558        2 

or    examination:      ite  no  offence  to  use  legiti- 

holder    may    be    con-  mate  title  without  reg- 

victed  of  wilfully  and  istration  (Ont.) 647        4 

falsely  pretending  (Gr.  mere  assumption  of  title 

Br.) 558  2                   not  unlawful  (Ont.). . .   647        5 

forgery  of,  an  offence  at  Doctob.        See    Phtsician, 

common  law  (Gr.  Standard   op  Qualipioa- 

Br.) 559  3          tion,     Phactitioneb     op 

but     not     without  Medicine. 

specific  intent  to  Dominion  op  Canada.     See 

defraud  (Gr.  Br.) .  559  3          Canada. 

its  production,   no   evi-  Druggist — holding     himself 

dence  of  authority  to  out    as    "doctor,"    is 

grant  it  (N.  B.) 607  1                   practising       medicine 

DiscBiMiNATioN.      See  Con-  (HI.) 240        2 

STiTUTiONALiTY,      ScHOOL  Cannot  practise  as  apoth- 

op  Medicine,  Boards  op  ecary  unless   licensed 

Medical  Examinebs.  (Gr.  Br.) 556         1 

Disease — whether        opium  when    he    is    practising 

habit    is    disease    or    vice  medicine  (Ont.) 645        2 

(Ind.) 253  2               charge  for  medicine  will 

Disgraceful  Conduct — ad-  not  be  allowed  where 

vertising  is  not  neces-  he     imlawfully    prac- 

sarily,  but  may  be  so,  tises   medicine   in    re- 

on  account  of  its  na-  commending      it 

ture  (Ont.) 640         2  (Ont.) 645        2 

to  take  pay  for  treatment     •  business  not  authorized 

for    a    malady    from  by    certificate    under 

which   patient   is   not  medical  act  (Ont.).. . .   645        2 

suffering,   when  he  is  how  far  he  may  go  with- 

plainly  suffering  from  out    practising    medi- 

another  (Ont.) 640         3  cine  (Ont.) 645        2 

not,    to    publish    symp-  Dbuggist.       See     Chemist, 

toms  of  disease  (Ont.)  640  4          Apothecary. 

Disgraceful  Conduct.    See  Drugs  and  Medicines — re- 

Infamous    Conduct,  covery  for  (Ala.)  .  .  .  .   182        1 

Unprofessional         and  liquor  is  not  a  drug  or 

Dishonorable     Con-  medicine  (U.  S.) 190        1 

DUCT.  composition  immaterial. 

Dishonorable         Conduct.  in  prosecution  for  prac- 

See  Unprofessional  and  tising  (D.  C.) 216        1 

Dishonorable  Conduct.  their  effect  in  construing 

Doctor — defined  (N.  Y.). . .   392  1                    " or  other  agency  or  ap- 

many  kinds  (N.  C.) 410         3  pliance"  (N.  J.) 379        3 

assumption  of  title  not  unUcensed  physician  can- 
necessarily      unlawful  not   recover   for   pat- 

(R.  I.) 469  6                  "ented      medicines, 

so    styled    by    courtesy,  though  he  be  patentee 

not  entitled  to  be  so  (N.  Y.) 397         1 

registered  (Gr.  Br.) . . .   546  3               apothecary,     unlicensed 

of  medicine,  from  foreign  as  physician,  prescrib- 

coUege,  cannot  be  con-  ing,     cannot     recover 

victed  for  truly  repre-  (N.  Y.) 404        2 

senting  that  fact  (Gr.  when  druggist  will  not  be 

Br.) 558  2                   allowed     to     recover 

amtra,  where  his  degree  (Ont.) 645        2 
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(Dbogs  AND  Medicines,  con.)     page  note 
See   also  Remedies,    Ap- 
pliances, Itinerant  Ven- 
ders, Compensation. 
Due  Process  oe   Law — de- 
fined (Ut.) 498        4 

defined  (U.  S.) 522         1 

Due  Process  of  Law.  See 
Constitutjonality. 

Eclectic  School  of  Medi- 
cine— the  Louisiana  law 
does      not       discriminate 

against 282         1 

Education.  See  Medical 
Education,  Standard  of 
Qualification. 
Electricity,  administering 
for  alleviating  disease,  is 
practice  of  medicine  (Man.)  601  1 
Electro-Medical  Institu- 
tion, denied  incorporation 

(Pa.) 453         4 

Elbctropathic     Institute, 

denied  incorporation  (Pa.)  453         4 
Electro-Therapeutics,      is 
practice     of     medicine 

(Man.) 601         1 

Emergency — defined  (Cal.).    201         1 
may    create     exception 

(Ind.) 250         6 

amputation  for  accident 
is,  but  later  attend- 
ance on  same  patient 

is  not  (Ind.) 252         3 

no  defence  (O.) 430         1 

Empiric — cases      collated 

(Iowa) 690        n. 

defined  (0.) 427         1 

Empiricism,  defined  (Ky.)..  .   276         1 

its  history  (N.  Y.) 389         2 

Employment,   as   physician, 

what  it  is  (O.) 428  2 

Enter  Upon,  defined  (Pa.) .  .   453         2 
Erasure,  from  register,  how 

directed  (Pa.) 455         3 

directed  by  branch  coun- 
cil (Gr.  Br.) 548         1 

when    imperative     (Gr. 

Br.) 548         2 

when  will  not  be  restored 
for  lack  of  notice  (Gr. 

Br.) 548         2 

revocation  of  diploma, 
does  not  require  (Gr. 

Br.) 548         2 

only  for  causes  specified 

in  act  (Gr.  Br.) 548         2 

on  application   of   third 

person  (Gr.  Br.) 548         2 

47 


page  note 
Erasure — without  sufficient 
evidence,   improper 
(Gr.  Br.) 549         3 

for  advertising  (Gr.  Br.)  549         3 

not     a     disqualification 

(Gr.  Br.) 550         1 

without  malice,  gives  rise 
to  no  cause  of  action 
(Gr.  Br.) 550         1 

for  conviction,  means 
conviction  after  regis- 
tration (Ont.) 640         1 

may  be  justified,  though 
charges  not  specific,  if 
accused  otherwise 
aware  of  charges  and 
afforded  opportunity 
to  defend  (Ont.) 640         3 

when  inquiry  for  purpose 
of  erasure,  discretion- 
ary and  when  impera- 
tive (Ont.). 640         5 

for  conviction  of  felony, 

judicial  act  (Ont.)  .  .  .   640         6 

accused  entitled  to  notice 

and  hearing  (Ont.).  .  .   641         1 

not  invalidated  by  failure 
of  record  to  show  no- 
tice (Ont.) 641         1 

practice  (Ont.) 641         1 

if  unlawful,  does  not  pre- 
clude practice  (Ont.).   647         3 
Erasure.     See  Charges. 
Ethics.     See  Code  of  Ethics. 
Evidence — of      authority     to 
practise,  diploma  is  not 
(Ala.) 182         1 

certificate  sole   evidence 

(Col.) 204         4 

license  is  admissible 
without  proof  of  its 
signature  (Ala.) 182         2 

composition  of  remedy 
immaterial,  in  prose- 
cution for  practising 
(D.  C.) .216         1 

of  member  of  prosecuting 

medical  society  (D.C.)  216         1 

and  proof  distinguished 

(D.  C.) 216         1 

of  unlawful  practice — 
advertisement  and  use 
of  "2>."  (D.  C.) 216         1 

character  of  proof  to 
establish  claims  of 
mental  healer  (Fla.) ...   688       n. 

method  of  proving  di- 
ploma (Ga.) 222         2 

method   of   proving   ex- 
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(EyisENCD,  con.)  page  note 

istence    of     college 
(Ga.) 222         2 

of  right  to  practise  (Ga.)  227         S 

in  suit  for  services,  quali- 
fication presumed 

(111.) 236         3 

contra  (111.) 236         3 

in  suit  for  services,  com- 
mon law  presumed  to 
be  law  of  another 
State  (111.) 236        3 

presumption  of  license, 
where  question  arises 
collaterally  (111.) 236         3 

kind  and  weight,  to  prove 
physician's  qualifica- 
tion where  collaterally 
questioned  (111.) 236         3 

of  what  is  the  ■practice  of 
medicine,  not  admissi- 
ble where  statute  de- 
fines it  (111.) 240         2 

that  assistants  sold  med- 
icine (111.) 241         1 

in  prosecutions,  qualifi- 
cation not  presumed 
(111.) 242         1 

former  hcense,  prima 
facie,  of  right  to  new 
one  (Ind.) 251         2 

of  qualification,  may  be 
established  by  legisla- 
ture (Iowa) 259         1 

of  qualification,  the  cer- 
tificate is  (Iowa) 259         1 

certificate  is  prima  facie 

evidence  only  (Iowa) .   259         1 

before  board,  may  in- 
clude affidavit  and 
transcript  of  coroner's 
minutes  (Iowa) 259         2 

board  has  jurisdiction  to 
determine  competency 
and  sufficiency  (Iowa)  259         2 

stubborn  silence  of  appli- 
cant, evidence  of  in- 
competency (Iowa)  .  .   260         2 

of  incompetency,  what  is 

(Iowa) 263         1 

diploma  which  does  not 
show  attendance,  ex- 
cluded (Kan.) 268         3 

of  continuous  practice  in 
another  State  inadmis- 
sible (Kan.) 270         6 

admissible  before  board 

(Kan.) 271         1 

of  qualification  at  time  of 
rendition    of    services 


(Evidence,  con.)  page  note 
not   admissible  where 
complaint  falls  to  al- 
lege it  (Kan.) 27S        2 

of  qualification  not  re- 
quired where  properly 
alleged  and  not  denied 
(Kan.) 275        2 

of  qualification  in  jus- 
tice's courts  (Kan.)  . .   275        2 

registration  only  prima 
fade  evidence  of  quali- 
fication (Ky.) 277        3 

of  competency  does  not 
require  evidence  of 
registration  (Mich.)  . .   312        2 

of  holding  out— illustra- 
tions (Mich.).  .  .  .....   313        1 

that  one  is  a  surgeon, 
impUes  that  he  is 
Ucensed  (Minn.) 322        2 

whether  refusal  to  give 
incriminating  testi- 
mony is  evidence  of 
improfessional  c  o  n  - 
duct  (Mont.) 343        2 

fact  of  practice  as  evi- 
dence of  qualifications 
(N.  H.) 374        2 

of    facts    to    entitle    to 

license  (N.  H.) 374        2 

of  malpractice  by  Chris- 
tian Scientist  (N.  H.) .   696       n. 

use  of  title  "Dr."  as 
prima  facie  evidence 
(N.  J.) 379        1 

rules  not  changed  by 
medical  legislation  (N. 
Y.) 389        1 

to  show  employment  as 

physician  (N.  Y.) 389        2 

to  show  good  moral  char- 
acter may  be  estab- 
lished by  legislature 
(N.  Y.) 390        1 

judicial  notice  that  hom- 
oeopathy is  distinct 
school  (N.  Y.) 392    '    1 

of    non-registration    (N. 

Y.) 400        1 

of  destroyed  diploma  (N. 

Y.) 402        5 

examination  papers  of 
others  inadmissible 
(N.  C.) 409        3 

no  judicial  notice  that 
osteopathy  is  imposi- 
tion (N.  C.) 410        3 

of  competency  cannot  be 

addressed  to  jury  (O.)  422        2 
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(Evidence,  con.)  page  note 

no  judicial  notice  of 
what  Christian  Sci- 
ence is  (O.) 429         1 

fee  precludes  idea  of 
neighborly  kindness  or 
moral  duty  (O.) 430         1 

judicial  notice  of  require- 
ments of  college  of 
osteopathy  (O.) 430         4 

existing  practice  as  evi- 
dence of  qualification 
(Or.) 445         5 

diploma  as  evidence  of 
qualification  (Pa.)  .  .  .   451         3 

whether  acquittal  is,  on 
motion  to  erase  name 

(Pa.) 455         3 

456         1 

membership  In  govern- 
ment service  as  evi- 
dence of  qualification 
(Pa.) 457         2 

as  to  standards  in  other 
States  (Pa.) 699        n. 

how  diploma  proved  (S. 
C.) . : 472         1 

exceptions  provable  un- 
der plea  of  not  guilty 
(Tex.) 492         4 

opinion  evidence  of 
standing  of  college  in- 
admissible where  stat- 
tute  determines  stand- 
ing (Tex.) 492         6 

of  character,  when  State 
may  offer  (Tex.) 494         4 

provisos  provable  under 
plea  of  not  guilty 
(Tex.) 494         6 

use  of  affidavits  before 
board,  accused  not  ap- 
pearing after  notice 
(Vt.) 503         1 

of  additional  offence(Va.)  511         2 

advertisement  not  evi- 
dence unless  traced  to 
accused  (Wash.) 520         3 

of  standing  of  college  at 
previous  date  admissi- 
ble to  determine  pres- 
ent standing  (Wis.). .  .  531  4 
'  certificate  of  register  of 
deeds,  no  evidence 
that  society  not  incor- 
porated (Wis.) 631         5 

diploma,  prima  facie  evi- 
dence of  right  thereto, 
and  to  membership  in 
society  issuing  (Wis.)  531         5 


(Evidence,  con.)  page  note 

of  organization  of  med- 
ical society  (Wis.). .  .  .   531         6 

insufficient  for  action 
taken  by  board,  rem- 
edy (Wis.) 532         1 

of  qualification  of  physi- 
cian may  be  given  in 
action  for  compensa- 
tion, where  want  of 
qualification  not 
raised  by  p  le  a  d  i  n  g  s 
(Wis.) 534         3 

one  offered  as  expert  wit- 
ness, may  testify  that 
he  is  duly  licensed 
(Wis.) 636         3 

that  one  is  a  graduate, 
justifies  the  inference 
that  he  has  a  diploma 
(Wis.) 536         4 

too  great  stress  should 
not  be  laid  on  the  pre- 
cise significance  of 
words  (Wis.) 636         4 

qualification  of  witness 
as  expert  may  be 
proved  by  parol  evi- 
dence (Wis.) 536         4 

to   satisfy   the   registrar 

(Gr.  Br.) 645         6 

of  malice,  publication  of 
proceedings  of  medical 
council  (Gr.  Br.) 649  1 

of  infamous  conduct  in 
a  professional  respect 
(Or.  Br.) 549         3 

medical  council  sole 
judge  of  evidence  be- 
fore it  (Gr.  Br.) 549         3 

of  physician's  qualifica- 
tion, in  action  for 
slander  (Gr.  Br.) 556         2 

of  genuineness  of  di- 
ploma (Gr.  Br.) 555         2 

that  person  supplied 
medicine,  not  proof 
that  he  practised  as 
apothecary  (Gr.  Br.)  .  .   656         1 

competency   of   medical 

register  (Gr.  Br.) 673         1 

diploma,  no  evidence  of 
authority  to  grant  it 
(N.  B.) 607         1 

of  authority  to  grant  di- 
ploma must  be  ten- 
dered to  registrar  (N. 
B.) 607         1 

failure  of  council  to  make 
entry  of  a  proceeding 
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(Evidence,  con.)  page  note 

is  not  evidence  against 
it  (Ont.) 641         1 

failure  of  record  of  coun- 
cil to  show  notice,  no 
evidence  of  want  of 
notice  (Ont.) 641         1 

of    practising — what    is 

(Ont.) 645         2 

each  act  is  evidence,  but 
one  act  is  not  practis- 
ing (Ont.) 645         2 

of  different  acts  at  re- 
mote periods,  do  not 
constitute  practising 
medicine  (Ont.) 645         2 

of    isolated    acts,    when 

admissible  (Ont.) 645         2 

of  call  and  necessity  for 
physician's  services 
cannot  be  given  by 
him  (Que.) 667         2 

of  two  witnesses  to  dif- 
ferent   acts    sufficient 

(Que.) 669         1 

Evidence,   expert,    by     un- 
qualified practitioner.    See 
Witness. 
Evidence.  Certificate  as  ev- 
idence.    See  Cebtificate. 
Evidence.      See  Burden  of' 

Proof,  Proof,  Witness. 
Examination — holder  of  di- 
ploma    formerly     ex- 
cused (Mo.) 332         6 

must  be  calculated  to 
test  qualification  ac- 
cording to  apphcant's 
profession  (N.  C).  .  .  .   408         3 

may  be  conducted  by 
one  member  of  board 
unless  law  otherwise 
prescribes  (Tex.)  ....    490         3 

if  apphcant  declines,  re- 
fusal of  Ucense  justi- 
fied (TJ.  S.)  522         1 

separate  and  joint  (Gr. 

Br.) 546         7 

of  society  of  apothecaries 

(Gr.  Br.) 565         3 

joint,  by  Apothecaries' 
Hall,  Dublin,  and  Col- 
lege of  Surgeons  (Gr. 
Br.) 568         3 

dispensed  with  irt  case  of 
one  entitled  to  regis- 
tration under  imperial 

act  (Ont.) 636         2 

Examiners.     See  Board  op 
Medical  Examiners. 


Exemptions.        See  Excep- 
tion. 
Exception — need  not  be  neg- 
atived   in    complaint 
(Cal.) 205        5 

of  existing  practitioners, 
do  not  include  practi- 
tioners of  other  States 
(Ga.) 224        4 

of  existing  practitioners, 
do  not  confer  special 
privileges 242        3 

cannot    be    created    by 

courts  (Ind.) 248         1 

250        5 

emergency    may    create 

exception  (Ind.) 250        6 

excepted  classes  required 
to  procure  certificate 
in  Iowa 264        1 

member  of  excepted  class 
may  be  denied  certifi- 
cate for  immorality  or 
incompetency  (Iowa) .   264        2 

of  those  who  have  prac- 
tised ten  years,  does 
not  include  those  who 
have  practised  in  an- 
other State  (Kan.)  .. .   270        6 

of  gratuitous  services, 
neighborly  offices, 
home  remedies,  not  un- 
constitutional (Kan.) .   274        4 

cannot  be  engrafted  by 

courts  (Miss.) 330        2 

when  need  not  be  nega- 
tived in  information 
(Neb.) 352        1 

matter  of  defence  (N.  C.)  411         4 

of   physicians    of    other 

States  (O.) 418        7 

fee  precludes  idea  of 
neighborly  kindness  or 
moral  duty  (O.) 430        1 

no  part  of  description  of 

offence  (O.) 430        1 

of  government  medical 
officer,  not  unconstitu- 
tional (Pa.) 457        2 

of  government  medical 
officer,  does  not  au- 
thorize him  to  engage 
ing  general  practice 
(Pa.) 457        2 

of  lawfully  qualified  phy- 
sician from  other  State, 
vaUd  (Pa.) 458        2 

of  those  on  border,  valid 

(Pa.) 458        3 
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(Exception,  con.)  page  note 
matter  of  defence;  need 
not  be  negatived  in 
indictment  nor  proved 
not  to  exist  by  prose- 
cution (R.  I.) 468         1 

physicians  and  surgeons 
excepted  from  den- 
tistry law  (R.  I.) 468         3 

of  graduates  of  institu- 
tion having  four  years' 
course,  applies  only  to 
those  who  have  taken 
such  course  (S.  C.)  •  •  •  472  2 
courts  cannot  except  one 
who  is  an  honor  to  and 
is  honored  by  his  pro- 
fession (Tex.) 492         3 

that  there  is  no  board  is 

no  excuse  (Tex.) 494         5 

officers  of  Federal  medi- 
cal service  (U.  S.).  ...   498         1 
members   of   board   not 
exempted  from  license 

and  fee  (Wash.) 614         3 

in  favor  of  matriculate  of 
local  college,  constitu- 
tional (Wis.) 529         2 

when  must  be  negatived 

in  plea  (Gr.  Br.) 551         1 

Exception.      See  Constitu- 
tionality, Pleading.    . 
Existing  Peactitioner,  de- 
fined (Mo.) 333         2 

Existing  Practitioner.  See 
Former    Practitioner, 
Constitutionality. 
Expert.     See  Witnesses. 
Ex  post  facto  law — disqualifi- 
cation for  previous  felony 

is  not  (N.  Y.) 390         1 

Ex  post  facto  law.    See  Con- 
stitutionality. 
Expulsion  OF  Members.  See 

Medical  Societies. 
Eye  Specialist,  is  physician 
and  surgeon  (Mass.) 304         1 

Faculty  of  Physicians,  etc. 
See   College    of    Physi- 
cians, ETC. 
Faith  Cure,  not  included  in 

other  agency  (O.) 428         5 

Family  Physician,    defined 

(Mo.) 332         2 

Fees,  of  physician — charging 
less  than  minimmn  fee 
fixed  by  society,  no 
cause  for  expulsion  or 
revocation  of  license 
(N.Y.) 391         2 


(Fees  of  Physician,  con.)  page  note 
preclude  idea  of  neigh- 
borly kindness  or  mor- 
al duty  (O.) 430         1 

for  license,  proper  (Utah)  501         1 
whether  provincial  legis- 
lature can  discriminate 
against  one  entitled  to 
register  under  imperial 

law  (Ont.) .636         2 

Fees,    <Sf    Physician.      See 
Compensation,  Recovery 
OP  Compensation. 
Filing — certificate,    its'   ob- 
ject (O.) 425         1 

Filing.     See    also    Record- 
ing, Registration. 
Forgery — of     diploma,     an 
offence     at     common 

law  (Gr.  Br.) 559         3 

but  not  without  specific 
Intent  to  defraud  (Gr. 

Br.) 559         3 

FoRMi     See  License,  Indict- 
ment, Information,  Com- 
plaint, Claim,  Charges. 
Former  Practitioner — ex- 
empted from  new  re- 
quirements,   does    not 
include  practitioner  of 
another  State  (Ga.)..  .    224         4 
though  prima  facie  enti- 
tled   to    new    license, 
may  be  refused  (Ind.)  246         3 
entitled  formerly  to  reg- 
ister without  diploma 

(Mo.) 334         2 

presumption  that  he  has 

renewed  license  (N.Y.)  398         4 
failing  to  register,  not  en- 
titled to  practise  (Or.)  445  1 
validity  of  provision  en- 
titling   them    to    con- 
tinue (Wash.) 515         1 

properly     excepted 

(Wash.) 521         3 

Former  Practitioner.     See 

Constitutionality. 
Franchise,  right  to  practise 

medicine  is  not  (Ind.) 248         1 

Fraud — license     not      void 
until    so    adjudicated 

(Ind.) 244         1 

practice  after  admission 
on  diploma  of  another 

(R.  I.) 467         1 

Fraud.  See  Diploma,  Grad- 
uate, Revocation. 

Gain  or  Hope  of  Reward — 
may  be  predicated  of 
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(Gain,  Hope  of  Reward,  con.) 
sale  of  patented  medi- 
cine by  practitioner 
(Br.  Col.) 

may  be  predicated  of  sale 
of  drugs  by  druggist 
(Ont.) 

cannot  be  predicated  of 

salaried  clerk  (Ont.) .  . 

Galvanist,    witliin    medical 

act  (Gr.  Br.) 

General  Medical  Cotjncil 
— (Eng.),  its  first 
meeting  (Gr.  Br.)  .... 

its  superintending  power 
over  branch  councils 
(Gr.  Br.) 

its  members  (Gr.  Br.) . .  . 

its  power  to  inquire  into 
diploma  (Gr.  Br.).  .  .  . 

bound  by  the  law  (Gr. 
Br.) 

a  public  corporation ;  its 
rights  and  duties  (Gr. 
Br.) 

its  proceedings  privi- 
leged (Gr.  Br.) 

cannot  take  evidence  un- 
der oath  (Gr.  Br.) 

acts  judicially  (Gr.  Br.). 

how  it  must  proceed  on 
complaints  (Gr.  Br.).  . 

may  proceed  mero  motu 
(Gr.  Br.) 

no  appeal  from  its  deci- 
sions (Gr.  Br.) 

members,  when  not  dis- 
qualified by  interest 
(Gr.  Br.) 

power  of  courts  over  (Gr. 
Br.) 

decision  not  reviewed  in 
action  for  Ubel  (Gr. 
Br.) 

cannot  erase  name  with- 
out evidence  (Gr.  Br.) 

sole  judges  of  infamous 
conduct  (Gr.  Br.) .... 

sole  judges  of  evidence 
on  which  they  act  (Gr. 
Br.) 

unregistered  physician 
not  amenable  (Gr.Br). 

may  refuse  to  hear  coun- 
sel (Gr.  Br.) 

not  liable  for  acting  with- 
out malice  (Gr.  Br.) .  . 

(Eng.),  decision,  when 
final  (Gr.  Br.) 


page  note 

586         1 

645  2 
647  2 
551         1 

544         1 


544 
544 

1 
3,4 

545 

3 

546 

5 

549 

549 

549 
549 

549 

549 

549 
550 

3 

549 

2 

549 

2 

549 

3 

549 

3 

549 

3 

549 

3 

550 

1 

550 

1 

550 

1 

550 

1 

(Gen.  Medical  Council,  con.)   page  note 

not    a    court,    no    rules 

binding  (Gr.  Br.)  ....   550        1 
Genekal  Medical  Council 
(Eng.).         See    Infamotjs 
Conduct. 
Good      Standing  —  defined 

(Mo.) 335        1 

cannot  be  determined  by 
rules  of  the  board 
(Mo.) 335        1 

may  be  defined  by  board 

(Or.) 444        1 

Good   Standing.      See  also 

Standing,  Reputation. 
Governor —  his     choice     of 
members  of  board  may 
be  limited  (Pa.) 449        3 

may  appoint  board  in  re- 
cess of  Senate,  though 
law  requires  its  con- 
sent (Utah) 498        3 

may       appoint       board 

(Wash.) 514        2 

Governor.      See    Judicial 

Power. 
Graduate — m  eans    legal 

practitioner  (Cal.)  .  . .   680       n. 

law  might  Umit  practice 

to  graduates  (Cal.) ....   680      n. 

one  who  has  diploma 
without  attendance  is 
not  (Mich.) 307        5 

constitutionality  of  act 
requiring  physician  to 
be  (Minn.) 319        1 

not  affected  by  rules  im- 
posed on  college  after 
graduation  (Mo.)  ....   335        1 

not  entitled  to  practise 

unlessregistered(Neb.)  352        2 

in  absence  of  statute, 
graduation  not  neces- 
sary (N.  Y.) 389        2 

non-practitioner  of  medi- 
cine, need  not  be 
(O.) 417        3 

in  Ohio 434        3 

of  institution  having  four- 
years'  course,  means 
one  who  has  taken 
such  course  (S.  C.)  . . .   472        2 

not  entitled  to  exclude 
non-graduate  from 
practice  (Wash.) 515        2 

law  may  properly  require 
graduation  as  qualifi- 
cation (Wash.) 515        2 

of  local  institution,  may 

be  favored  (Wis.) 529        2 
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(Geaddatb,  con.)  page  note 

presumed  to  have  a 
diploma  (Wis.) 536         4 

of  medical  college,  may- 
testify  as  expert  (Wis.)  536         4 

without  study  or  ex- 
amination, may  be 
convicted  of  wilfully 
and  falsely  pretending 
(Gr.  Br.) 558         2 

of  foreign  college,  not 
entitled  to  registration 
under  his  foreign  degree 
(Gr.Br.) 558         2 

of  Oxford — his  former 
rights  (Gr.  Br.) 560         1 

of  Cambridge — his  for- 
mer rights  (Gr.  Br.)  .  .    560  1 

of  Scotch  universities 
(Gr.  Br.) 560         1 

Habeas  Cohptjs  —  accused 
not  discharged,  be- 
cause law  unconstitu- 
tional in  another  part 

(Cal.) 197         1 

discharge  of  accused  on 
repeal  of  law  (Or.) . .  .   448         2 
Hawaii — the  powers  respect- 
ing medical  laws 228         1 

229         1 
requirements    respecting 

Ucense 229         3 

former  law  not  a  revenue 

act 230         4 

Heabing — apphcant  entitled 

to  (Mich.) 306         2 

accused  physician  enti- 
tled to  (Ont.) 641         1 

Hearing.    See  Notice,  Con- 
stitutionality, Chahges. 
HiBTOEY — of  medical  legisla- 
tiop    in    America 

(Ohio) 416         1 

Delaware 211         1 

Maryland 219         2 

Georgia 222         1 

Illinois 236         1 

generally  (Kansas) 268         1 

Kansas 270         1 

of  power  to  prescribe 
qualifications  (Kan.)  .   271         3 

Kentucky 276         1 

Louisiana 280         3 

Maryland 289         1 

294         2 

Michigan 305         1 

New  Jersey  -. 375         1 

New  York 388         1 

392        1 


(History,  con.)  page 

North  Carolina 406 

Ohio 416 

Pennsylvania 448 

South  Carolina 470 

473 

Texas 489 

generally  (Wash.) 515 

in  the  United  States  (U. 

S.) 522 

England 542 

560 
restriction    of    common 
right  of  vocation  (Gr. 

Br.) 542 

of  diplomas  (Mo.) 336 

of  empiricism  (N.  Y.).  .  .    389 
of    osteopathy    and    its 

schools  (Ky.)  ...    277 

(Mo.) 339 

of     surgical     legislation 

(Neb.) 356 

of  University  of  London 

(Gr.Br.) 544 

of  compensation  of  phy- 
sicians   and    surgeons 

(Gr.Br.) 551 

of  Royal  dollege  of  Phy- 
sicians (Gr.  Br.) 560 

of    Apothecaries'    Com- 
pany (Gr.Br.) 565 

of  surgeons  (Gr.  Br.)  .  .  .    564 

of  l^arbers  (Gr.  Br.) 564 

of     Scotch     universities 

and  colleges  (Gr.  Br.).  565 
of    British    and    British 
Columbia     acts     (Br. 

(CoL) 707 

Holding  Out,  as  physician, 
by   unlicensed   person,    an 

offence  (N.  C.) 410 

412 

Holding  Out.    See  also  Con- 

STKUCTioN  6f  Statutes — 

for  similar  phrases. 

HoMOSoPATHic  Physicians — 

early      privileges      in 

Delaware 211 

expulsion   from   medical 

society  (Mass.) 303 

authorized,    New   York, 

A.D.  1844 392 

their    remedy    for    libel 

(N.Y.) 392 

slander  by  testimony  of 
allopathic  witness  (N. 

Y.) 392 

are  doctors  (N.  Y.) 392 

application      in      South 
CaroUna,  1845  CS.  C.) .   472 


NOTE 

2 
1 
3 
2 
1 
1 
3 

1 
1 
1 


1 

1 

1,3 
1,2 
1,2 

1,2 
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(HoMCEOP.  Physicians,  con.)       page  note 
their   power   under   law 
respecting    physicians 
and  surgeons  (Wis.)..  .   530         4 
HoMCEOPATHY,      a      distinct 

school  of  medicine  (N.  Y.).  392         1 
HoMCEOPATHic.     See  School 

OF  Medicine. 
Hospital,  does  not  practise 

medicine  (Neb.) 695       n. 

Hospital  Sukgeon,  his  right 
against  a  patient  for  com- 
pensation (N.  S.) 631         1 

Hotel  Physician  no  longer 
exempted  in  New  Hamp- 
shire     373         1 

Hydropath,    is    practitioner 

of  medicine  (Ga.) 225         1 

Hypnotic   Suggestion,   not 

prohibited  (Ind.) 244         2 

Hypnotism — May  be  confined 
to  licensed  practi- 
tioners (Ind.) 253         3 

not  the  practice  of  medi- 
cine (N.  C.) 406         1 

not    included    in    other 

agency  (O.) 428  5 

Immorality — may  deprive 
member  of  excepted 
class,      of     certificate 

(la.) 264         2 

need  not  be   in   profes-  i 
sional  respect,  to  jus- 
tify     revocation 

(Kan.) 271         1 

Immokality.     See   also   Un- 
professional    AND     Dis- 
honorable Conduct. 
Immunity,  right  to  continue 

in  practice  is  not  (Ind.) . .  .    244  1 
Immunity.     See  also  Consti- 
tutionality. 
Incompetency — stubborn  si- 
lence evidence  of  (la.)  260         2 
may  deprive  member  of 
excepted  class  of  certi- 
ficate ? 264         2 

Indictment — should  allege 
that  accused  not  regis- 
tered (Ark.) 190         2 

should  specify  the  of- 
fence (D.  C.) 216         1 

where  no  board  exists  to 

grant  license  (D.  C.)    .  .  219         2 

form  (111.) 236         3 

sufficient  to  charge  of- 
fence in  statutory  lan- 
guage (Ind.) 243         4 

many  acts  constitute  one 


(Indictment,  con.)  page  note 

offence,  need  not  be 
specially  described 
(Ind.) 243        4 

form  (Iowa) 690       n. 

form  (Miss.) 693       n. 

must  allege  purpose,  if 
statute  makes  purpose 
part  of  offence  (Miss.).  693       n. 

form  (Mo.) 334        4 

when    it  need    negative 

exceptions  (N.  J.).  . . .   380        3 

description  of  offence  (N. 

C.) 407        4 

verdict  must  accord,  to 
justify  conviction  (N. 
C.) 410        2 

disjunctive    conjunction 

in  (N.  C.) 410        3 

form  (N.  C.) 411         1 

when  must  negative  ex- 
ceptions (N.  C.) 411         1 

when  need  not  negative 

exceptions  (N.  C).  .  . .  411        4 

under  either  of  two  laws 

(N.  C.) 412        4 

omission  of  fee  or  reward 

(N.  C.) 412        5 

when  need  not  name 
patient  (N.  C.)  (See 
Name) 412        5 

for  not  filing  certificate — 

its  allegations  (O.).  .  .   425        1 

where  law  prohibits  sev- 
eral acts  (O.) 427        2 

exceptions  no  part  of 
description  of  offence 
(O.) 430        1 

need  not  negative  excej)- 

tions  (O.) 433        2 

must    state    manner    of 

violation  (O.) 433        2 

remedy fordefective(0.)  433        2 

for   practising   Christian 

Science  (O.) 433        2 

when  necessary  to  nega- 
tive proviso  (O.) 433        3 

whether  it  will  lie  only 
for  beginning  practice 
(Pa.) 455        1 

need  not  negative  excep- 
tions (R.  I.) 468        1 

not  demurrable  for  fail- 
ure to  show  that  secre- 
tary has  made  com- 
plaint (R.  I.) 468        4 

need  not  use  words  of 
statute  nor  indicate 
section  (R.  I.) 469        6 

form  (Tex.) 494        6 
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(Indictment,  con.)  paoe  note 

under  dental  statute 
(Tex.) 494         6 

(or  practising  medicine, 
equivalent  to  practis- 
ing as  a  physician 
(Va.) 511         1 

allegation  of  compensa- 
tion unnecessary  (Va.)  513         1 

must  specify  the  crime, 
not  the  name  of  the 
offence,  but  acts  which 
constitute  it  (Wash.) .   519         2 

"unlawfully  practised 
medicine"  insufficient 
(Wash.) 519         2 

not    cured    by     verdict 

(Wash.) 519         2 

may  charge  in  one 
count  all  acts  forbid- 
den by  statute  (W. 
Va.) 526         1 

where  no  penalty  pre- 
scribed (Gr.  Br.) 558         1 

for   forgery    of    diploma 

(Gr.  Br.) 559         3 

Indictment.     See    also    In- 

foemation,      complaint, 

Pleading,   Pbosecution, 

Offence. 

Infamous  Conduct — trial  of 

charges  (Gr.  Er.)  .  .  .  .   549         1 

what  is  (Gr.  Br.) 549         3 

erasure    for    advertising 

(Gr.  Br.) 550  1 

form    of     charge     (Gr. 

Br.) 549         3 

immaterial  whether  com- 
mitted before  or  after 
registration  (Gr.  Br.).    549         3 
Infamous  Conduct.  See  Un- 
professional    AND     Dis- 

HONOKABLE  CONDUCT. 

Information — for    violation 

of  law;  form  of  (Cal.).    199  1 

demurrer  to  (Ind.) 244  1 

in  nature  of  quo  warranto, 
not  proper  for  revoca- 
tion of  hcense  (Ind.) .  .   244         2 

demurrer  to — same  tech- 
nical rules  not  applied 
as  to  indictment  (Ky.)  279         3 

when  need  not  negative 
exceptions  (Neb.).  .  .  .   352         1 

for  violating  statute 
(Neb.) 357         1 

must  specify  acts  (Neb.)  357         1 

when  necessary  to  spe- 
cify names  of  patients 
(Neb.) 357        1 


(Information,  con.)  page  note 
alleging  practice  of  Chris- 
tian Science  (O.) 428         5 

need  not  negative  excep- 
tions or  proviso  (O.)  .    433  1 
for   practising   Christian 

Science  (O.) 433         2 

practice,  on  (Pa.) 456         1 

need  not  negative  mat- 
ters of  defence  (Pa.).  .  456  1 
may  follow  language  of 
statute,  and  need  not 
negative  provisos  or 
exceptions  (Tex.).  .  .  .  492  4 
not  necessary  to  specify 
branch    of    practice 

(Tex.) 494         4 

for   practising   dentistry 

(Tex.) 494         4 

Information.     See  also  In- 
dictment,        Complaint, 
Pkocedure. 
Injunction — board  may  test 

facts  by  (La.) 284         2 

against  issuance  of  certi- 
ficate not  granted  to 
medical  college  (Neb.)  362         4 
not  issued  to  annul  ac- 
complished acts  (Neb.)  352         4 
Injunction.     See  Remedies 

(legal). 

Instruction,  to    Jury — no 

error  to  omit,  in  action 

for     malpractice,      to 

instruct    that    license 

necessary  (Ind.) 248         1 

not  prejudicial  error  to 
name  the  wrong  stat- 
ute as  imposing  penal- 
ty, where  minimum  is 
same  in  both  and  mini- 
mum    is     imposed 

(Va.) 511         3 

Internal  Revenue — physi- 
cian cannot  avoid  license 
tax  on  liquor  sold  by  him 

(U.  S.) 190         1 

Internal     Revenue.       See 

Liquor. 
Interstate  Commerce,  as  a 
defence   to   prosecution,   a 
matter  of  fact  to  be  proved 

(La.) 284         1 

Itinerant  —  doctor,    physi- 
cian, surgeon;   defined 

(Iowa) 264         4 

does  not  include  dentist  265         1 
must   obtain    additional 

certificate  (Iowa)  ....   690       n. 
whetlier  non-resident. 
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(Itinerant,  con.)  page  note 

must  obtain  itinerant 
license  (Iowa) 690        n. 

tax  constitutional  (Iowa)  691        n. 

liable  to  municipal  li- 
cense tax  (Kan.)  ....   273         2 

what  is  (R.  I.) 466         2 

a  question  of  fact — illus- 
tration (Tex.) 496         4 

"specialist  travelling 
from   place    to    place" 

(Tex.) 496         4 

Itinerant.    See  also  Itiner- 
ant Venders. 
Itinerant      Venders  —  in- 
cluded    in     "law     to 
regulate  the  practice  of 
medicine"  (111.) 236 

travelling  optician,  is  not 
(111.) 240 

germane  to  "practice  of 
Tnedicine"  (La.) 284 

not  a  practitioner  of 
inedicine,but  governed 
by  medical  law  (La.) .   284 

presumably  incompetent 
and  unskilled  to  treat 
disease  (La.) 284 

whether  a  license  is  regu- 
lation of  practice  of 
medicine  (Or.) 447 

in  West  Virginia 526 

may  be  convicted  though 
he  disclaims  that  he  is 
physician  and  sells  pat- 
ented remedy  (W.  Va.)  526 
Itinerant  Venders.        See 
also  Itinerant. 


(Judicial  Powee,  con.)  page  note 

defined  (O.) 424        8 

objection  that  such  pow- 
er erroneously  given 
to  board,  obviated  by 
provision  for  trial  de 
novo     on     appeal     to 

court  (R.  I.) 467        3 

not  conferred  on  board 

(Utah) 498        5 

Judicial  Power.  See  Board 
OP    Examiners,    Courts, 
Constitutionality. 
Jurisdiction.      See  Courts, 
Board    of    Medical    Ex- 
aminers,    Appeal,     Gov- 
ernor. 
Jury — its  duty,  not  measured 
by  its  idea  of  justice 

(Pa.) 456        I 

not  required  by  law  of 

land  (R.  I.) 467        5 

Justice's  Courts — pleadings 
hberally   construed 

(Kan.) 275        2 

have  jurisdiction  though 
penalty  includes  im- 
prisonment (N.  M.) . .   386        2 

King's    and    Queen's    Col- 
lege   OF    Physicians    of 
Ireland.    See  College  op 
Physicians  (Ireland). 
Kneading — is  not  prohibited 

(Ind.) 244         2 

hmits    of    pohce    power 

over  (N.  C.) 405        2 

Kneading.     See    also    Mas- 


Judicial  Body — board  of  ex- 
aminers is  not  (Ind.) .   243 
board  of  examiners,  its 
action  partakes  of  ju- 
dicial     character 

(Minn.) 319 

Judicial  Body.     See  Board 
OF    Examinees,    Courts, 
Medical  Council. 
Judicial     Power  —  board's 
power  to  pass  on  repu- 
tation   of    college     is 

not(Cal.) 680 

board's  power  to  pass  on 
moral  character  is  not 

(Mo.) 693 

not  conferred  on  Gov- 
ernor and  Attorney- 
General,  empowered  to 
review  action  of  board 
(O.) 424 


Laval    University,    its   in- 
dorsement in  Rhode  Island  465 
Law — furnishes   no   positive 
rules  for  interpretation 
of  medical  science  (N. 

Y.) 389 

does  not  exclusively  rec- 
ognize school  of  medi- 
cine (N.  Y.) 392 

Law  of  Land,  does  not  re- 
quire jury  trial  (R.  I.) . . .  .   467 
Law  of  Land.    See  also  Con- 
stitutionality. 
Legislation — its  recent  ten- 
dency      178 

its  recent  changes 679 

medical,   an  exercise  of 

police  power  (Ala.)  180 

(Ark.) 187 

(Ind.)   248 
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(Leoiblation,  con.)  page  note 

does  not  operate 
against  the  profession 
(Ind.) 248         1 

framed  for  protection  of 
citizens,  not  to  show 
favor  (Ind.) 250         1 

analogous  to  that  for  ex- 
amination of  teachers, 
etc.  (Iowa) 258         2 

establishes  rule  of  evi- 
dence (Iowa) 259         1 

its  object  (in  Minnesota)  320         4 
(in  Missouri) 332         3 

within    police     power 

(Mo) 693       n. 

its  validity  in  territory 

(N.  M.) 383         1 

cannot  forbid  dispensing 
withmedicine(N.  C).   408         1 

by  State,  precludes  re- 
quirement of  munici- 
pal license  (O.) 420         2 

medical,  is  not  special  or 
local  (Pa.) 449         3 

special  acts  concerning 
individual  practi- 
tioners (Ont.)  . .  .   633         1 

(Que.) 661         1 

Legislation.    See  also  Med- 
ical Legislation,  Police 
Power,    Constitutional- 
ity, Legislature,  Munici- 
pal License. 
Legislatuke — its  powers  re- 
specting medical  laws. 
See   Constitutional- 
ity, Police  Power. 

has  power  to  prescribe 
standard  of  qualifica- 
tion (Cal.) 195         2 

has  power  to  pass  medi- 
cal law  (Col.) 203         2 

cannot  condeiun  or  ap- 
prove school  of  medi- 
cme  (Ind.) 244         3 

may  require  learning  and 
skill  (Ind.) 244         3 

may  revoke  existing  li- 
cense (Ind.) 246         3 

may  determine  standard 
of  learning  for  physi- 
cians (Ind.) 248         1 

may  establish  the  evi- 
dence of  qualification 
(Iowa) 259         1 

may  establish  the  stand- 
ard of  qualification 
(Iowa) 261         1 

its  power  (Iowa) 690        n. 


(Legislature,  con.)  page  note 

may  require  indorse- 
ment  of  skilled  board 
(Ky.) 276         3 

may  prescribe  mode  of 
determining  qualifica- 
tion (Ky.) 276         3 

may     choose     its     own 

agents  (La.) 280         4 

may  determine  constitu- 
tion of  board  (La.) . .  ,   280         4 

may  control  medical  pro- 
fession (La.) 281         4 

may  require  examination 
as  to  qualification 
(La.) 281         4 

may  empower  private 
corporation  to  name 
medical  board  (Md.) . .   294         2 

may  change  law  author- 
izing license  by  cor- 
poration (Md.) 294         2 

may  restrict  certain  oc- 
cupations from  con- 
siderations of  public 
poUcy  (Minn.) 318         1 

may  exclude  unfit  prac- 
titioners (Minn.) 318         2 

may  regulate  practice  of 
medicine,  only  under 
police  power  (Minn.) .   318         4 

may  commit  determina- 
tion of  qualification  to 
board  (Minn.) 318         4 

may  commit  determina- 
tion of  qualification  to 
faculty  of  college 
(Minn.) 318         4 

may  require  additional 
qualifications  from  li- 
censee (Minn.) 320         3 

may  require  practitioner 
to  have  honor  and 
good  moral  character 
(Minn.) 320         5 

may  bar  men  unfit  by 
principles  or  practice 
(Minn.) 320         5 

may  select  board  of  ex- 
perts to  determine  fit- 
ness (Mo.) 693       n. 

may   define   practice   of 

medicine  (Neb.) 357         4 

may  prescribe  minimum 

requirement  (Nev.)  .  .   363         1 

may  decide  what  neces- 
sary for  public  welfare 
(Nev.) 363         1 

may  impose  reasonable 
conditions,     operative 
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(Legislattjee,  con.)  page  note 
on  present  practition- 
ers (N.  Y.) 388 

may  regulate  practice  of 
medicine  and  surgery 
(N.  Y.) 389 

may  prescribe  moral 
character  as  qualifica- 
tion (N.  Y.) 390 

may  prescribe  evidence 
to  show  moral  char- 
acter (N.  Y.) 390 

may  not  prescribe  as  evi- 
dence, something  hav- 
ing no  relation  to  the 
matter  (N.  Y.) 390 

limits  of  its  power  to 
prescribe  what  shall 
be  evidence  (N.  Y.).  •  -   390 

under  power  to  amend, 
alter,  or  repeal  may 
prescribe  new  causes 
for  revocation  of  ex- 
isting rights  (N.  Y.) . .   391 

cannot  prescribe  particu- 
lar school  of  medicine 
(N.  C.) 405 

limits  of   its   power  (N. 

C.) 405         2 

406  2 

407  4 
cannot  determine  limits 

of  police  power  (N.  C.)  405         2 

cannot  restrict  cure  to 
practice  of  medicine 
and  surgery  (N.  C.)  .  .   406         2 

cannot  establish  State 
system  of  medicine 
(N.  C.) 406     2, 3 

its  power  to  require  effi- 
ciency (N.  C.) 406         3 

cannot  forbid  dispensing 
with  medicine  (N. 
C.) 408         2 

its  power  to  require  ex- 
amination (N.  C).  .  . .   409         1 

cannot  give  cause  of  ac- 
tion for  past  services 
(N.C.) 411         2 

cannot  discriminate 
against  osteopathy 
(0.) 416         1 

may  determine  forum 
tor  ascertainment  of 
fitness  (O.) 417         1 

cannot  determine  ques- 
tion of  science,  nor 
control  opinions  (O.)-    417         2 

its  right  to  define  classes 

(O.) 418         2 


(Legislature,  con.)  page  note 
may  prescribe  qualifica- 
tions (O.) 418        7 

may  exclude  those  al- 
ready licensed  (O.)  .. .  418        7 

judge     of    required 

changes  (O.) 420        4 

limits  of  the  exercise  of 

its  power  (O.) 420        4 

its  power  to  restrict 
practice  to  the  learned 
(O.).... 423        3 

may  provide  for  revoca- 
tion for  immorality  or 
felony  (O.) 424        4 

may  prohibit  treatment 
for  fee  without  qualifi- 
cation (O.) 429        2 

may  require  same  quahfi- 
cations  from  non-resi- 
dents as  from  residents 
(O.) 430        2 

cannot    draw    scientific 

conclusion  (O.) 430        4 

no  qualification  for  mem- 
bers based  on  educa- 
tion or  inteUigence 
(O.) 430        4 

may  provide  that  exist- 
ing practice  is  eyidence 
of  qualification  (Or.).   445        5 

may  prescribe  qualifica- 
tions of  board  (Pa.) . .   449        3 

its  power  to  enact  medi- 
cal laws  (Pa.) 453        1 

may   prescribe  evidence 

of  qualification  (Pa.).   457        2 

may   define   practice   of 

medicine  (S.  D.) 701       z. 

is  judge  of  the  regular 

tions  demanded  (Tex.)  488        2 

may  pass  laws  regulating 
admission  without  ex- 
press  constitutional 
authority  (Tex.) 488        2 

whether  it  may  leave 
standing  of  college  to 
be  determined  by  opin- 
ion (Tex.) 492        6 

no  power  to  discriminate 
in  favor  of  school  of 
medicine  (Wash.).  .  . .   516        1 

may  require  learning  in 
the  school  selected 
(Wash.) 516        1 

may  determine  wisdom 
and  reasonableness  of 

law  (Wash.) 519         1 

LlBEi/ — unlicensed  physician 

not  damaged  by  (Ky,)  276        2 
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<LlEKL,  con.)  PAGE    NOTE 

respecting  forgery  of  di- 
ploma, where  none 
required  (N.  J.) 375         1 

not  the  system.ignorance 
of  the  system  pro- 
fessed, makes  the 
quack  (N.  Y.) 392         1 

of  a  physician,  examples 

(N.Y.) 393         2 

guack,  as  Ubel  (Wis.).  .  .   528         3 

proceedings  of  medical 
council  privileged  (Gr. 
Br.) 549         1 

publication  as  evidence 
of  malice  (Gr.  Br.)  ...   549         1 

not  basis  for  review  of 
decision  of  medical 
council  (Gr.  Br.) 549       »3 

physician  suing  for  hbel 
in  profession  must 
prove  license  (Ont.)  .  .   642         1 

unlicensed  physician 
may  recover  for  libel 
on   private    character 

(Ont.) 642         1 

Licentiates  (in  England  and 
Ireland),  their  rights,  and 
the  power  of  their  colleges 

over  them  (Gr.  Br.) 560         1 

License — admissible  in  evi- 
dence without  proof  of 
its  signature  (Ala.) . .  .    182         2 

not    synonjTnous    with 

certificate  (Ala.) 182         3 

to  practise  medicine,does 
not  authorize  sale  of 
liquor  without  hcense 
as  liquor  dealer  (U. 
S.).... 190         1 

not  a  prerequisite  to 
compensation,  where 
no  board  exists  to 
grant  it  (D.  C.) 219         2 

State  licensee  not  re- 
quired to  have  munici- 
pal hcense  (Ga.) 224         1 

presumed,  where  ques- 
tion arises  collaterally 
between  tliird  parties 
(lU.) 236         3 

does  not  confer  right  to 
prescribe  hquor  in  de- 
fiance of  local  law  (111.)  238         3 

not  void  for  fraud  till  so 
adjudged  (Ind.) 244         2 

its  necessity  not  matter 
for  instruction  to  jury 
in  action  for  malprac- 
tice (Ind.) 248         1 


(License,  con.)  page  note 
in  each  county,  in  Indi- 
ana     250         6 

the  form  prescribed  by 
statute     is     essential 

(Ind.) 251         1 

empowers  licensee  to  do 
within  his  profession 
acts  which  also  lie 
within  another  (Minn.)  321  4 
empowers  licensee  to 
practise    all    branches 

(Minn.) 322  1 

its  effect  (N.  H.) 369         2 

issued  upon  one  of  two 
grounds,  precludes 
mandamus  to  'issue  it 
on    the    other   ground 

(Okla.) 435         5 

abrogated  by  subsequent 
inconsistent     law 

(Pa.) 460         3 

partial  (Gr.  Br.) 545         5 

from  Royal  College  of 
Physicians  —  its  form 

(Gr.  Br.) 560         1 

License.     See  also  Revoca- 
tion, Refusal,  Tempoba- 
RY  License,  Certificate, 
Liquor,  Evidence. 
Licensed  Physician — means 
one  hcensed  under  the 

local  law  (Ga.) 225         4 

liable  to  revenue  tax 
upon  liquor  furnished 

by  him  (S.  C.) 471  2 

Licensed  Physician.       See 

also  Liquor. 
Limitations,  in  British   Co- 
lumbia    584         1 

Liquor — license  to  practise 
medicine — not  li- 
cense to  sell  Hquor 

(U.  S.) 190         1 

no  license  to  sell 
liquor  in  defiance 
of  municipal  or- 
dinance (111.).  ...  238  3 
does  not  excuse  pay- 
ment of  internal 
revenue     tax    (S. 

C.) 471         2 

law  restricting  prescrip- 
tions to  physicians  en- 
gaged .  exclusively  in 
practice,  unconstitu- 
tional (Tex.) 489         1 

Lunacy,  physician  on  com- 
mission must  be  licensed 
physician  (Ga.) 225         4 
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PAGE    NOTE 

Magnetic  Healing — is  prac- 
tice of  medicine  in  Illi- 
nois    240         2 

may  be  confined  to  li- 
censed practitioners 
(Xnd.) 253         3 

is   practice   of   medicine 

(Ind.) 253         3 

the  cases  collated  (Iowa)  690        n. 

not  a  recognized  profes- 
sion (Mo.) 694        n. 

liability   of   practitioner 

(Mo.) 694        n. 

JlALPRACTicE  —  comparative 
merits  of  different 
schools  of  practice  not 
to  be  considered  (Ct.) .   208         1 

no  error  to  omit  to  in- 
struct jury  that  license 
necessary  (Ind.) 248         1 

by     Christian     Scientist 

(N.  H.) 695        n. 

offence  may  exist,  where 
patient  might  not  re- 
cover damages  (N.  H.)  697        n. 

action  will  lie  against  un- 
licensed     practitioner 

(O.) 433         3 

-  action  where  patient 
knew  his  physician 
wasunhcensed  (O.)..  .   433         3 

legal  qualification  not  a 
necessary  allegation 
(Wis.) 534         2 

obligations  of  one  acting 
as  physician  whether 
licensed  or  not  (Wis.) .    534         3 

clairvoyant  not  excus- 
able for  unskilfulness 
(Wis.) 534         3 

action  will  lie  against 
clairvoyant  though  pa- 
tient knew  his  method 
(Wis.) 534         3 

limiting  liability  by  con- 
tract (Wis.) 534         3 

common  law  did  not 
distinguish  regular 
practitioners  from 
others  (Gr.  Br.) 542         1 

statutes  imposing  quali- 
fications did  not  alter 
lawof  (Gr.  Br.) 542         1 

a  misdemeanor  at  cojn- 

monlaw(Gr.  Br.).  .  .  .   558         1 
Mandamus.      See  Remedies 

(legal). 
Manipulating — not  prohib- 
ited (Ind.) 244         2 


(Manipulating,  con.)  page  note 

not  practice  of  medicine 

(N.  Y.) 389         1 

not  practice  of  surgery 

(N.  Y.). 389         1 

requires  neither  diploma 

nor  hcense  (N.  Y.)  . . .   389         1 
Manipulating.         See   also 

Massage. 
Massage — is  practising  medi- 
cine in  Illinois 240         2 

limits    of    police    power 

over  (N.  C.) 405        2 

not    included    in    other 

agency  (O.) 428        5 

is  not  practice  of  medi- 
cine (Man.) 601         1 

is  not  medicine  (Man.)  . .   601         1 
MESSAGE.     See  also  Manipu- 
lating. 
M.D. — what  it  means  (Vt.)..  504        1 
cannot  be  granted  by  in- 
stitution not  expressly 
empowered  (Vt.)  ....   504        1 
licentiate,  not  entitled  to 
be  so   registered   (Gr. 

Br.) 516        3 

graduate  of  foreign  col- 
lege, not  entitled  to 
be   so  registered    (Gr. 

Br.) 559         1 

how  an  unregistered  per- 
son may  use  title  (N. 

S.) 631        3 

lawful   use   by   unregis- 
tered person  (Ont.),  .  .    647         5 
M.D.     See    Doctor,    Physi- 
cian. 
Mechaxical  Galvanist.  See 

Galvanist. 
Medical    Board  —  board  of 
examiners,  a  corpora- 
tion (N.  S.) 625        2 

may  sue  for  penalties 
in  its  own  name    (N. 

S.) 625        2 

Medical  Board.     See  Gen- 
eral   Medical     Council 
(Eng.),   Board  of  Exami- 
ners, Medical  Council. 
Medical  College — what  is, 
and    what    is    not 

(Ky.) 277        4 

defined  (Ky.) 277        4 

surgery  an  essential  part 

of  instruction  (Ky.). .   277        4 
its  faculty  may  be  made 
board     of     examiners 

(Minn.) 318        4 

presumed  to  have  power 
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(MEDicAii  College,  con.)  page  note 

to  issue  diploma  to 
graduate  (Mo.) 336         1 

good  standing  not  pre- 
sumed (Mo.) 335         1 

charter  not  forfeited  for 
unlawful  issue  of  di- 
ploma in  good  faith 
(Mo.) 340         3 

no  standing  to  prevent 
issuance  of  certificate 
(Neb.) 352         4 

power  to  remove  profes- 
sor (N.  Y.) 393         1 

rights  of  students,  and 
rights  of  college  re- 
specting students 395         1 

does  not  confer  right  to 
practise  (O.) 418         7 

its  contract  with  student 
(0.) 420         7 

may  not  apply  to  have 
its  standing  deter- 
mined (O.) 422         5 

proof  of  its  existence 
(Wis.) 527         4 

power  to  issue  diploma 
(Wis.) 528         1 

power  to  abrogate  by — 

law  (Gr.  Br. ) 547         1 

Medical  College.  See  Col- 
lege, Medical  Cobpora- 
TioNs,     Medical     So- 

CIETIES. 

Medical  Corporations,  their 
incapacity  to  grant  de- 
grees (Gr.  Br.) 546         2 

Medical     Council — branch 

council     may      erase 

entry  (Gr.  Br.) 548         1 

report  of  its  committee, 

not  treated  as  nullity 

because  of  unnecessary 

evidence  (Ont.) 640         4 

its  duty,  to  read  report 

of  its  committee  and 

evidence  (Out.) 640         4 

assumption  that  it  does 

its  duty  (Ont.) 640         4 

when  discretionary  and 

when    imperative     to 

inquire    into    charges 

(Ont.) 640         6 

not  required  to  keep  a 

record  of  proceedings 

(Ont.) 640         6 

non-entry  of  proceeding 

is  not  evidence  against 

council  (Ont.) 640         6 

its  action  in  erasing  name 


(Medical  Council,  con.)  page  note 

for   felony   is   judicial 

act  (Ont.) 640         6 

may  refuse  to  erase 
though  they  find  a  fel- 
ony has  been  commit- 
ted (Ont.) 641         1 

its  duty  to  make  rules 
to  carry  out  applicable 
Imperial  legislation 

(Br.  Col.) 707        n. 

Medical  Council.    See  Gen- 
eral    Medical     Council 
(Eng.). 
Medical  Education — "three 
regular  courses  in  some 
college " — w hat    it 

means  (Pa.) 452         6 

should  not  be  hmited  to 
use  of  -electricity  and 

magnetism  (Pa.) 453         4 

Medical  Education.        See 
Standabd     o  f     Qualifi- 
CATiON,      Christian 
Science,      Electro-Med- 
ical     Institution,     D  i  - 
PLOMA,  College. 
Medical  Examiners.       See 
Board    of    Medical    Ex- 
aminers. 
Medical      Legislation — 
whether   revenue    act 

(Haw.) 230         4 

its  objects  (III.) 236  1 

reviewed  (Mich.) 305         1 

its     unconstitutionaUty 

argued  (Mich.) 305         1 

its  theory  in  requiring 
a     prescribed     course 

(Neb.) 354         1 

valid    in    Territory    (N. 

M.) 383         1 

its   constitutional  limits 

(N.  C.) 405         2 

what  may  be  taken  into 

consideration  (O.)  .  .  .   416         1 
not  an  interference  with 

vested  rights  (O.).  ...   420         4 
its   effect,    in    depriving 
communities  of  medi- 
cal aid  (Ont.) 633         1 

Medical  Legislation.  See 
Legislation,  His- 
tory,   CONSTITUTION- 

ALiTY,  Construction  of 
Statutes,  and  other  special 
topics  under  their  respec- 
tive heads. 
Medical  Science — The  law 
furnishes   no    positive 
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■(Medical  Science,  con.)  page  note 
rules  for  its  interpreta- 
tion (N.  y.) 389         2 

not  an  exact  science  (N. 

C.) 406         2 

Medical  Societies — agents 
of  State,  not  recipients 
of  private  rights  (Cal.)  194         2 

as  prosecutors,  effect  of 
vacation  of  charter 
(D.  C.) 216         1 

their  members  and  li- 
censees not  exempt 
from  future  legislation 
(Me.) 288     2, 3 

their  rights  with  respect 
to  licensees  are  not 
franchises  nor  vested 
rights  (Md.) 294         2 

are  private  corporations, 
though  empowered  to 
Ucense  (Md.) 294         2 

■expulsion  of  homoeopa- 
thic physicians  (Mass.)  303         1 

•expulsion  from — method 
of  trial  and  nature  of 
offence  (N.  Y.) 391         1 

licenses  from — when  and 

how  revoked  (N.  Y.)  .    391         1 

how   they  may   proceed 

on  expulsion  (N.  Y.) . .   391         1 
392  1 

by-laws  and  regulations 
must  be  reasonable 
and  lawful  (N.  Y.)  . .  .   391         2 

■cannot  prescribe  mini- 
mum fee  for  practice 

(n;  Y.) 

review  of  their  action  (N. 

Y.) 

admission   to — rights   of 

physician  (N.  Y.)  .... 
'Cannot  impose  rules  on 

non-members  (N.  Y.) . 
non-members       not 

obliged  to    observe 

their  rules  (N.  Y.).  .  .  . 
.grounds     of     expulsion 

must     be     reasonable 

and  lawful  (N.  Y.).  .  . 
board      members      may 

be  confined  to  mem- 
bers of  (Pa.) 

South  CaroUna 

register's  certificate  that 

no   certificate  on  file, 

no    evidence    of   non- 
incorporation  (Wis.).  .  531         5 
issuance  of  diploma  by — ■ 

prima    facie    evidence 


391 

2 

391 

2 

392 

1 

392 

1 

392 

1 

393 

1 

449 

3 

470 

2 

(Medical  Societies,  con.)  page  note 
of   right   to   member- 
ship (Wis.) 631         5 

evidence  of  organization 

(Wis.) 531         5 

Medical   Students — t  heir 
■rights,  and  the  rights 
of    their    colleges    re- 
specting them  (N.  Y.)  395         1 
may  recover  for  services, 

when  (N.  Y.) 397         1 

contract  with  college  (O.)  420        7 
Medicine — includes       single 
branches  as  well  as  the 

whole  art  (D.  C.) 216 

includesdentistry(Minn.)  321 
and   surgery,    defined 

(Mo.) 332 

defined  (Mo.) 332 

includes  surgery  and  ob- 
stetrics (Neb.) 350 

limits  indicated  (O.).  .  .  .   417 

defined  (Pa.) 450 

includes  dental  surgery 
and  pharmacy  (Pa.)  . .   450 

defined  (R.  I.) 465 

compounding  of  —  who 
empowered,  in  Eng- 
land (Gr.  Br.) 560        1 

includes  external  and  in- 
ternal appUcations  for 

healing  (Man.) 601         1 

does  not  include  massage 

(Man.) 601         1 

Medicine.      See  Drugs  and 

Medicines,      School      op 

Medicine,     Pbactice     op 

Medicine. 

Mental    Healer — evidence 

and  burden  of  proof  of 

his  claims  (Fla.) 688       n. 

offence,  question  for  jury 

(Iowa) 690       n. 

Mental  Healer.     See  Mind 

Healing. 
Method,  defined  (Iowa).  .  . .   690       n. 
Metaphysical  Healing,  not 
the    practice    of    medicine 

(R.I.) 469        4 

MiDwiPERY — is    included  in 
practice    of    medicine 

(lU.) 236        1 

cases    collated  (Iowa) . .   690       n. 
distinguished  from  prac- 
tice of  medicine  (O.) . .   416        1 
conviction   for  unlawful 
practice  must  set  out 

acts  (Ont.) 647         1 

Mind-healing,  not  included 

in  other  agency  (O.) 428        6 
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(Mind-healing,  con.)  page  note 

See  Mental  Healek. 
Monopoly— law  requiring  all 
persons  who  treat 
human  ailments  to  be 
proficient  in  medicine 
and  surgery  (N.  C.).-  •  406  1,2,3 
law  providing  for  ex- 
amination    does     not 

create  (N.  C.) 407         2 

law  confining  treatment 
of  diseases  to  M.D.'s 

does  (N.  C.) 407         4 

Moral  Characteb — an  es- 
sential (Pa.) , 452         2 

MoEAL   Character.  See 

Standard  of  Qualifica- 
tion, Unprofessional 
AND  Dishonorable  Con- 
duct. 

MoaoHOVE  Law  (O.) 434         2 

Motive,  of  board,  no  ground 
for  reversing  its  legal  action 
within  its  jurisdiction 

(la) 259         2 

Municipal  License — cannot 
be  required  from  State 

licensee  (Ga.) 224         1 

can    be    required    from 

itinerants   (Kan.) ....   273         2 
where  no   State    license 

(N.  J.) 376        4 

381        1 
under  old   municipal 
power,  after  State  li- 
cense law  (N.  J.) 381         1 

may  compel  registration, 
but  not  a  further 
license  from  a 
State  licensee  (O.)  420  2 
unless  expressly  au- 
thorized by  legis- 
lature (O.) 420         2 

Name,   of    patient — when 
necessary  to  specify  it 
ininfonnation  (Neb.).   357         1 
when  specified  in  indict- 
ment, must  be  proved 

(N.  Y.) 390         1 

when     unnecessary      to 

specify  it  (N.  C.) 410         3 

412         5 

Negligence  —  practitioner, 

need  not  be  physician, 

to  be  liable  (Mo.)...  .  .    694       n. 

rules     for     determining 

liability  of  practitioner 

(Mo.) 694       u. 

Negligence.  See  Malprac- 
tice. 

48 


page  note 
Negotiable       Instrument. 

See  Promissory  Note. 
Non-resident   Physician — 

whether  he  must  obtain 
itinerant  license 
(Iowa) 690       n. 

becomes  resident  with- 
in act,  by  opening  of- 
fice (O.) 426         1 

must     have     certificate 

(O.)... 426         1 

their  exception  does  not 
make  act  unconstitu- 
tional (0.) 430         2 

may  be  required  to  have 
same  qualifications  as 
residents  (O.) 430         2 

not       prohibited       from 

practice  (O.) 430         2 

discrimination   in    favor 

of,  not  arbitrary  (O.) .    430         2 
NoN  -  Resident   Physician. 
See  Exceptions,  Compen- 
sation, Recovery  of  Com- 
pensation, Constitution- 
ality. 
Notice — applicant  takes  no- 
tice of  action  on  appli- 
cation (Ind.) 245         2 

statute  is  notice  of  revo- 
cation of  former  li- 
censes revoked  by  it 
(Ind.) ; 246         3 

of  law  prescribing  condi- 
tions of  practice — all 
presumed  to  know 
(Kan.) ._ 272         1 

not  necessary  where  stat- 
ute fixes  time  and 
place  of  meeting 
(Mich.) 306         2 

failure  to  appear  after 
notice,  waives  notice 
of  further  proceedings 
(Vt.) 503         1 

not  required,  where  act 
directed  is  imperative 
(Gr.  Br.) 548         2 

how  given  (Gr.  Br.).  .  .  .    549  1 

failure  of  record  of  coun- 
cil to  show  notice,  no 
evidence  that  there 
was  no  notice  (Ont.)..  641  1 
Nurse  —  recovery  of  com- 
pensation without  li- 
cense (111.) 236         3 

discrimination   in    favor 

of,  not  arbitrary  (Ind.)  254         1 
not  entitled  to  diploma 
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(NUBBE,  con.)  PAGE    NOTE 

against    judgment    of 

faculty  (N.  J.) 376         3 

distinguished  from  phy- 
sician (O.) 428         4 

not  governed  by  law 
regulating  practice  of 

medicine  (Pa.) 453         4 

as  expert  witness  (Wis.)  637         2 
Obligations  of   physician — 
no    obUgation    to    render 
medical    services  (Ind.).  ..  249         1 
Object   of    medical   legisla- 
tion.    See    Construction 
OF  Statutes. 
Obstetrician  — c  a  s  e  s    col- 
lated (Iowa) 690        n. 

Obstetrics — included    in 

medicine  (Neb.) 350         1 

a  branch  of  medicine  and 

surgery  (N.  C.) 409         2 

Oculist,    does   not    practise 
medicine,  but  the  chinirgi- 

calart  (D.  C.) 216         1 

Offence  —  though     services 

gratuitous  (Cal.) 201         1 

of  unlicensed  person  who 
employs  licensed  phy- 
sicians to  administer 
remedies  prescribed  by 

him  (D.  C.) 216         1 

one  unlawfully  refused  a 
license  may   continue 
in  practice  (Idaho) . .  .   689       n. 
ispurely  statutory 

(Ind.) 243         4 

many  acts  constitute  one 

offence  (Ind.) 243         4 

in  Iowa,  is  practising 
without  obtaining  cer- 
tificate    259         1 

in  Iowa,  for  member  of 
excepted  class  to  prac- 
tise without  certificate  264         1 
mere  public  profession  is 

not  (Iowa) 689       n. 

mere  public  profession — 

when  it  may  be  (Iowa)  689       n. 
of  magnetic,  mental,  and 

absent  healer  (Iowa)..   690       n. 
what    constitutes    prac- 
tice (Ky.) 691        n. 

second  conviction  im- 
proper for  any  prac- 
tice     before      former 

indictment  (Ky.) 691        n. 

holding  out  as  physician 
and  surgeon,  sustained 
by  evidence  of  prac- 
tice as  either  (Mass.).   304         1 


(Opfence,  con.) 

practice  of  medicine  is 
not,  unless  it  violates 
criminal   statute 

(Neb.) 

of  unlicensed  assistant 
of  licensed  physician 
(Neb.) 


352        1 


357  6 

358  1 


may     be     committed 
though  patient  might 
not   recover   for  mal- 
practice (N.  H.) 697       n. 

imposition  on  credulous 

is  not  (N.  Y.) 389        1 

profession     of     superior 

ability  is  not  (N.  Y.)  .   389         1 

administration  of  pat- 
ented medicine  by  un- 
licensed practitioner 
(N.  Y.) 389        1 

not  proved,  where  pa^ 
tient  named  in  indict- 
ment but  not  proved 
at  trial  (N.Y.) 390        1 

excused,  by  validation  of 
invalid  registration  (N. 
Y.) 398        4 

conviction,  to  stand, 
must  be  of  offence 
charged;  proof  of  an- 
other offence  will  not 

suffice  (N.  Y.) 402        S 

(N.  C.) 410        2 

holding  out  as  physician 

(N.  C.) 410        3 

under  either  of  two  laws 

(N.  C.) 412        4 

by  commission  of  any 
one  of  several  prohib- 
ited acts  (O.) 427        2 

in  not  complying  with 
those  acts  apphcable 
to  offender  (O.) 427        2 

practice      of      Christian 

Science  is  not  (O.) . . .   428        5 

contra  (O.) 429        2 

exceptions    no    part    of 

description  (O.) 430        1 

practice  without  certifi- 
cate is  not,  and  why 
(O.) 433        2 

none  to  continue  prac- 
tice where  board  arbi- 
trarily refuses  certifi- 
cate to  one  entitled  (O.)  436        1 

its  gist  (Pa.) 456        1 

not  limited  to  beginning 

practice  (Pa.) 455        1 

practice  after  admission 
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(Offence,  con.)  page  note 

on  diploma  of  another 
(R.I.) 467         1 

assumption  of  title  "doe- 
tor,"  is  not  always  un- 
lawful (R.  I.) 469         5 

none  to  practise  under 
certificate  issued  as 
prescribed  by  statute, 
but  after  examination 
by  only  one  member 
of  board  (Tex.) 490         3 

none  where  civil  and 
penal  statute  on  same 
subject  irreconcilable 
(Tex.) 494  1 

none  where  physician 
does  all  that  the  law 
requires  of  him  (Tex.)  494         2 

proof  of  one  act  sufficient 
(Tex.) 494         5 

that  there  is  no  board  is 
no  excuse  (Tex.) 494         5 

arbitrary  refusal  of  li- 
cense no  defence 
(Tex.) 704        n. 

conspiracy  to  buy  ex- 
amination questions 
(Wash.)..... 515         3 

none  where  statute  fails 
to  define  crime  (Wash.)  519         2 

of  unlawful  practice,  un- 
known at  common  law 
(Wis.) '. 533         3 

under  Wisconsin  law 
(Wis.). 533         5 

liability  to  indictment 
where  no  penalty  pre- 
scribed (Gr.  Br.) 558         1 

mala  praxis,  at  common 
law,  a  misdemeanor 
(Gr.  Br.) 558         1 

none,  in  England,  to 
truly  represent  that 
one  holds  degree  from 
foreign  college  (Gr. 
Br.) 558         2 

what  constitutes  wilfidbj 
and  falsely  pretending 
(Gr.  Br.) 558         2 

for  registered  practi- 
tioner to  use  foreign 
degree  (Gr.  Br.) 558         2 

at  common  law  to  forge 

diploma  (Gr.  Br.)  559         3 
but     not      without 
specific  intent  to 
defraud  (Gr.  Br.).  559         3 

failure  of  parent  to  pro- 
vide  medical    aid    to 


(Offence,  con.)  page  note 

child,  not  excused  by 
religious     beUef     (Gr. 

Br.) 569         1 

use  of  predecessor's  name 

(Gr.  Br.) 705        n. 

use  of  name  Institute  (Gr. 

Br.) 705       n. 

under  Nova  Scotia  law 

(N.S.) 631         2 

many  acts  on  one  day, 

but  one  offence  (Ont.)  645         2 
must  be  the  one  indicated 

by  the  statute  (Ont.) .   645         2 
whether  acts  on  different 
days     constitute     one 

offence  (Ont.) 645         2 

practice    after    unlawful 

erasure,  is  not  (Ont.) .   647         3 
no  offence  to  use  legiti- 
mate title  without  reg- 
istration (Ont.) 647         4 

false  claim  of  registration 

(Ont.) 647         4 

mere  assumption  of  title 
doctor,       no       offence 

(Ont.) 647         5 

proof  of  two  offences  in- 
stead of  one,  does  not 
release  penalty  (Que.)  669         3 
Offence,  form  of  complaint. 

See  Complaint. 
Offence,  form  of  indictment. 

See  Indictment. 
Offence,   form   of   informa- 
tion.    See  Infokmation. 
Offence.        See   also  Prac- 
tice OF  Medicine,  Prac- 
tioner       of       Medicine, 
Practice  of  Surgery. 
Ophthalmologist,  a  practi- 
tioner of  medicine  (S.  D.) .    701        n. 
Opium  Habit,   whether  dis- 
ease or  vice  (Ind.) 253         2 

Optician,    discrimination   in 
favor   of,  is  not  arbitrary 

(Ind.) 254         1 

Optician.  See    Oculist, 

Spectacles. 
08TE0PATHY* — its        practi- 
tioners are  subject  to 
medical   laws   in  Ala- 
bama      180         3 

not  the  practice  of  medi- 
cine (Ark.) 190         2 

*  In  many  of  the  States,  Osteopathy 
is  the  subject  of  special  statutes.  See 
title  Osteopathy,  in  the  synopsis,  under 
the  several  States. 
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(Osteopathy,  con.)  page 

treatment  of  a  physical 
ailment,  but  not  by 
mental     or     spiritual 

means  (lU.) 238 

distinguished  from  mas- 
sage (111.) 240 

is  practice  of  medicine  in 

Illinois 240 

discrimination  of,  is  not 

;  arbitrary  (Ind.) 254 

'          cases  collated  (Iowa) . .  .   690 
'          is  not  practice  'of  medi- 
cine (Ky.) 276 

what  it  is  (Ky.) 277 

is  not  the  practice  of 
medicine    or    surgery 

(Ky.) 277 

school  of,  is  not  school  of 

medicine  (Ky.) 277 

what  it  does  and  does  not 

teach  (Ky.) 277 

defined  (Miss.) 328 

not  practising  medicine 

(Miss.) 328 

the    Kirksville   school 

(Mo.) 339 

not   practising  medicine 

(Mo.) 339 

diploma  in,  issued  with- 
out attendance,  un- 
lawful (Mo.) 340 

is   practice   of   medicine 

(Neb.) 358 

what  it  is  (Neb.) 359 

not  the  practice  of  medi- 
cine (N.  J.) 379 

(N.  C.) 405 

406 
character   of  lawful   ex- 
amination (N.  C).  .  . .   408 

-what  it  is  (N.  C.) 408 

no  judicial  notice  that  it 

is  imposition  (N.  C.) .  .   410 
cannot  be  discriminated 

against  (O.) 416 

is  part  of  the  healing  art 

(O.) 428 

not  included  in  other 
agency,  when  latter  is 
used    with    drug    and 

medicine  (O.) 428 

legislature  cannot  draw 
scientific  conclusion  as 
to  its  efficacy  (O.). . .  .  430 
judicial  notice  as  to  re- 
quirements of  its  col- 
leges (O.) 430 

is  not  practice  of  medi- 
cine (Pa.) 453 


)TE  PAGE   NOTE 

Osteopathy — when  practi- 
tioner may  be  practis- 
ing medicine 456        1 

1  in  Rhode  Island 466        1 

graduates  in  Vermont . .   504        1 

2  Other   Agency,    may   include 

surgery 428        5 

2       Other  Agency.  See  Consteuc- 
TioN  OF  Statutes,  Osteo- 
1  pathy.  Agency. 

n. 

PaI/Mistry,    disorderly    con- 

1  duct  (X.  J.) 380        2 

1  Parent — duty  to  provide 
medical  aid,  though  of  a 
sect     which     believes     it 

1  wrong  (Gr.  Br.) 569         1 

Pahtnership — between   sur- 
4  geon   and   apothecary 

(Gr.  Br.) 551         1 

4  between    physician    and 

1  apothecary  (Ont.)  .  .  .   645        2 

between   registered   and 

1  unregistered  physician 

(Ont.) 647         5 

2  Patented  Medicines — their 

administration         not 

3  free  from  State  regular 

tion  (N.  Y.) 389        1 

unhcensed  physician  not 
3  free  to  use  them  in  his 

practice  N.  Y.) 389         1 

1  unlicensed        physician, 

2  though   the   patentee, 
cannot      recover      for 

3  them  if  prescribed  by 

1  him  (N.  Y.) 397        1 

1  may  be  vended,  but  not 

as  shield  for  unlicensed 
3  practitioner  (N.  C).  .  .  410        3 

3  assignee    of    patent    for 

preparing,  mixing, 

3  compounding,   admin- 
istering,   and    using 

1  a  medicine,  not  there- 

by entitled  to   admin- 

5  ister   it    as  practising 
physician  (O.) 418        4 

may  not  be  sold  by  itin- 
erant vender  without 

5  license  (W.  Va.) 526        1 

their  sale  is  not  practis- 
ing   medicine    (Br. 

4  (Col 586        1 

when  one  who  sells  may 

be  guilty  of  practising 
4  medicine  (Br.  Col.).  .  .   586        1 

sale  of,  by  one  who.  ex- 
4  amines     patient     and 
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(Patented  Medicines,  con.)      page  note 
selects  remedy,  is  prac- 
tising medicine  (Man.)  601         1 
Patient,  not  particeps  crim- 
inis  with  unlicensed  physi- 
cian (0.) 433         3 

Patient.     See  also  Name. 
'  Penalty — where   none   pre- 
scribed for  practising 
after  revocation,  none 
enforced  (Cal.) 198         2 

cannot  be  recovered, 
where  revocation  void 
(111.) 239         5 

for  old  offence  is  ex- 
tended to  new  by 
amendment  creating 
new  offence  (Neb.).  .  .   357         1 

may  include  imprison- 
ment though  prosecu- 
tion by  action  of  debt 
(N.  M.) 386         1 

construction  of  Ohio  law 
(0.)..: 434         1 

erroneous  instruction  as 
to  which  law  imposes 
penalty,  immaterial 
where  the  minimum 
penalty  is  same  and  is 
imposed  (Va.) 511         3 

where  not  prescribed, 
offender  liable  to  in- 
dictment (Gr.  Br.) 559         2 

for  practising  according 
to  qualification,  but 
without  registration, 
is  inability  to  recover 
compensation  or  hold 
office  (Gr.  Br.) 558         1 

what  is  penalized  under 
Nova  Scotia  law  (N. 
S.). 631         2 

must  be  enforced  in  ac- 
cordance with  law,  and 
not    otherwise    (Ont.)  645         1 

not  waived  by  proof  of 
two  offences  instead  of 

one  (Que.) 669         3 

Pharmacy  is  not  practice  of 
medicine  and  surgery  (N. 

C.) 409         2 

Physic.    See    Pkactice    op 

Medicine. 
Physician — in      a     statute, 
means  licensed  physi- 
cian (Ga.) 225         4 

no  obligation  to  render 
medical  services 
(Ind.) 249         1 

whether    non-resident 


(Physician,  con.)  page  note 

must  obtain  itinerant 
license  (Iowa) 690        n. 

defined  (Ky.) 277         4 

may  not  fill  prescriptions 
for  others  (on  account 
of  pharmacy  law) 
(Ky.) 280         1 

may  fill  his  own  prescrip- 
tions (notwithstanding 
pharmacy  law)  (Ky.).  280         1 

and     surgeon,     includes 

eye  specialist  (Mass.) .   304         1 

no  right  to  dispense 
drugs  unless  registered 
as  pharmacist  (Mich.).  312         2 

practising  —  defined 

(Mich.) 312         2 

one  practising  in  defiance 
of  prohibitory  law,  is 
not  (Mich.) 312         2 

a  lawful  vocation,  sub- 
ject only  to  police 
power  (Minn.) 318         4 

family  physician,  defined 

(Mo.) 332         2; 

Christian  Scientist  is  not 

(Mo.) 332         5 

may  commit  offence, 
though  unlicensed 
(Mo.) 334         1 

right  to  admission  to 
medical  society  (N. 
Y.) 392         I 

distinguished  from  sur- 
geon and  midwife  (O.)   416  1 

employment  as,  what  it 

is  (O.) 428         2 

cannot  alter  temporary 
into  permanent  license 
(Or.) 444         2 

right  to  prescribe  opium, 

morphine,  etc.  (Or.) .  .   446         1 

and  surgeon,  their  sphere 
includes  that  of  den- 
tist (R.  I.) 469         4 

may  engage  in  other  pur- 
suit (Tex.) 489         1 

who  complies  with  the 
law,  not  liable  because 
of  county  clerk's  fail- 
ure (Tex.) 494         2 

and     surgeon,     includes 

honuBopathist  (Wis.).  .    530         4 

obligations    toward    pa^ 

tient  (Wis.) 534         3 

distinction  between  phy- 
sician, as  genus,  and 
the  several  species  (Gr. 
Br.) 546         3 


758 


SYNOPSIS   OF  THE  SUBJECTS  TREATED  IN  THE 


(Physician,  con.)  .  page  note 

Uoensed     apothecary     is 

not  (Gr.  Br.) 546         3 

may  practise  though  his 

name  erased  (Gr.  Br.)  550         1 
not  amenable  to  council 

till  registered  (Gr.  Br.)  550         1 
not  justified  in  adminis- 
tering medicine  to  well 

person  (Gr.  Br.) 555         1 

defined  (Gr.  B.) 556         1 

qualified  physician  may 
act  as  employee  of  un- 
licensed   person    (Gr. 

Br.) 557         1 

unqualified  person  may 
carry  on  business 
through  qualified  as- 
sistant (Gr.  Br.) 557         1 

apothecary   is   not    (Gr. 

Br.) 559         1 

differentiation  from 
apothecary  and  sur- 
geon (Gr.  Br.) 560         1 

differentiation  from  sur- 
geon (Gr.  Br.) 560         1 

may  sell  practice  (N.  B.)  61 1         2 
if  entitled  to  regis- 
ter,    though    not 
registered  (N.  B.)  611         2 
partnership  with  apothe- 
cary (Ont.) 645         2 

cannot  prove  call  and 
necessity  for  his  ser- 
vices (Que.) 667         2 

as  expert  witness,  though 
unlicensed.     See  Wit- 
ness. 
Physician  —  compensation. 
See  Compensation. 
libel  and  slander.       See 

Libel,  Slander. 
license.     See  License. 
prescription.      See  Pre- 
scription. 
remedies   (legal).        See 
Remedies,  Recovery 
OF  Compensation. 
Physician.      See       Practi- 
•  TioNER   OF  Medicine,  Os- 
teopathy,       Hydropath, 
Doctor,  Itinerant,   His- 
tory, ETC. 
Physiognomy,         disorderly         ' 

conduct  (N.  J.) 380         2 

Pleading — when  plea   must 
negative  exception(Gr. 

Br.) 551         1 

certain  enough,  which 
alleges  that  drugs  are 


(Pleading,  con.) 

unsound  and  noxious 

(Gr.Br.) 

Pleading.     See  Indictment, 
Information,  Complaint, 
Claim,  Affidavit. 
Police    Power — committed 
to  the  board  (Ind.).  . 
permits      imprisonment, 
though     penalty     im- 
posed in  action  of  debt 

(N.  M.) 

authorizes  prescription 
of  character  as  qualifi- 
cation to  practise  (N. 

Y.) 

its  limits  (N.  C.) 


PAGE   NOTE 

655        1 


245 


.   386 


390  1 

405  2 

406  3 

407  4 


legislature  cannot  deter- 
mine its  Umits  (N. 
C.) 405        2 

may  bar  applicants  and 
exclude  present  prac- 
titioners (O.) 421         1 

State  may  regulate  prac- 
tice (Or.) 442        1 

State  may  judge  quahfi- 

cations  (Or.) 442        1 

its  Umits  (Pa.) 451         1 

not  limited  by  constitu- 
tional  provisions 

(Wis.) 529        2 

Police  Power,  medical  legis- 
lation an  exercise  of.  See 
Constitotionality.Legis- 

LATION. 

Policy  of  the  medical  laws. 
See  Construction  of 
Statutes,  L'egislation. 
Powers,  of  Legislature, 
Board  of  Examiners, 
Courts.  See  those  titles. 
Practice  (legal) — on  reversal 

of  acquittal  (Neb.) ...   357        3 
demurrer  to  information 
alleging     practice     of 
Christian  Science  (O.)  428        5 
no  criticism  of  board,  at 
trial      for      practising 
without  license  (O.) .  .   433        3 
when   plea    of    autrefois 
acquit  not  sustained  by 
proof  of  former  acquit- 
tal (Pa.) 456        1 

after  revocation  upon 
charges  not  sustained 

(R.L) 467        3 

on  failure  of  physician 
suing    for    compensa- 
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(Peacttice — legal,  con.)  page  note 
tion  to  allege  registra- 
tion (Que.) 667        1 

Peacticb  (legal).     See  Pro- 

CEDTIEE,    Prosecution, 

Pleading,  Appeal. 

Practice    of    Dentistry — 

what   constitutes   practice 

(Ky.) 691        n. 

Practice  op  Medicine — an 
oculist's  advice  and 
treatment  is  not  (D. 
C.) 216         1 

includes  single  branches, 
as  well  as  whole  art 
(D.C.) ' 216         1 

prescribing  and  selling 
remedies,  constitutes 
practising  (D.  C.) 216         1 

includes  midwifery  (111.)  236         2 

is  a  right  conferred  by 
law  (111.) 238         3 

is  a  franchise  (111.) 239         5 

fitting  spectacles  is  not 
(lU.) 240         2 

selling  oxygenor  is  not 
(111.) 240         2 

where  statute  defines  it, 
not  subject  of  expert 
opinion  (111.) 240         2 

what  constitutes  (111.).  .  240         2 

does  riot  include  puff- 
ing mechanical  devices 
(111.) 240         2 

includes  massage  and 
osteopathy  in  Illinois  .   240         2 

includes  itinerant  ven- 
ders (111.) 241         1 

in  Indiana 244         2 

is  not  a  franchise  (Ind.) .   248         1 

illustration  of  what  is 
(Ind.) 253         2 

is  impressed  with  public 
character  (Ind.) 253         3 

magnetic  healingis  (Ind.)  253         3 

a  privilege  not  a  right 
(Iowa) 690       n. 

defined  (Kan.) 269         1 

a  legal  right,  where  no 
statute  prescribes  con- 
ditions (Kan.) 270         1 

authority  only  conferred 
by  certificate  (Ky.).. .   277         2 

defined  (Ky.) 277         4 

not  a  natural  right  (La.)  281         3 

subject  to  legislative  con- 
trol (La.) 281         4 

clairvoyant's  services 
(Me.) 288        5 

includes    all    branches, 


(Practice  of  Medicine,  con.)    page  note 
and       each       branch 
(Mass.). 303         1 

it  is  not  practice  of  medi- 
cine, to  sell  drugs  and 
recommend  their  use 
(Mass.) 304         1 

does  not  include  den- 
tistry (Mich.) 312         2 

what  it  is  (Minn.) 318         3 

right  cannot  be  arbitrar- 
ily denied  (Minn.)  .  .  .   320         2 

licensee  may  practise  all 

branches  (Minn.)  ....   322         1 

does  not  include  osteo- 
pathy (Miss.) 328         1 

internal     remedies     not 

necessary  (Mo.) 334         4 

includes  electric  treat- 
ment (Mo.) 334         4 

when  a  question  for  jury 

(Mo.) 334         4 

right  conditioned  on 
compliance  with  re- 
quirements (Mont.).  .    341         3 

is  a  franchise  (Mont.) . .  .   344         1 

pending  appeal  from  re- 
vocation or  refusal 
(Mont.) 344         2 

includes  surgery  and  ob- 
stetrics (Neb.) 350         1 

not  an  offence,  unless 
it  violates  criminal 
statute  (Neb.) 352         1 

treatment  by  assistant 
of  registered  physician 

(Neb.) 357         5 

358         1 

includes     osteopathy 

(Neb.) 358         1 

an  inherent  privilege, 
but  subject  to  regula- 
tion (Nev.) 363         1 

does  not  include  manual 

manipulation  (N.  Y.) .   389         1 

what  it  does  include  (N. 

Y.) 389         1 

in  new  county,  what  is 

(N.Y.) 400         2 

and  surgery  (N.  C.) 406         1 

what    it    is,    illustration 

(N.  C.) 406         1 

what  it  is  not  (N.  C.) . . .   406         1 

and  surgery,  its  antiquity 

(N.  C.) 406         2 

and  surgery,  dentistry 
and  pharmacy  are  not 
(N.  C.) 409         2 

and  surgery,  includes  ob- 
stetrics (N.  C.) 409         2 
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(Pbactice  of  Medicine,  con.)    page  note 

distinguished  from  sale 
of  patented  remedies 
(N.  C.) 410         3 

and  surgery,  does  not 
include  treatment 
which  excludes  medi- 
cines and  surgery  (N. 
C.) 411         3 

not  the  right  of  a  citizen 
of  the  United  States 
(O.) 418         7 

right  conferred  by  law, 
not  b  y  diploma 
(O.) 418         7 

exclusion  of  those  al- 
ready licensed  (O.) . . .   418         7 

an  inherent  natural  right 
in  absence  of  restric- 
tion (O.)  418         7 

no  distinction  between 
right  to  estabUsh  and 
right  to  enjoy  estab- 
Ushed  practice  (O.)  .  .   420         3 

in  defiance  of  law  is  not 
the  foundation  of  right 
(O.) 422         1 

a  valuable  right  not  arbi- 
trarily taken  away 
(O.) 424         5 

appending      letters      to 

one's  name  (O.) 428         1 

distinguished  from  nurs- 
ing (O.) 428         4 

includes  Christian 
Science  under  present 
Ohio  law 429         2 

a   privilege   not  a  right 

(Ohio) 699        n. 

subject  to  poUce  power 

(Ohio) 699        n. 

includes      Christian 

Science  (O.) 699        n. 

is  privilege,  can  be 
granted,  and  can  be 
lost  by  non-compli- 
ance (Or.) 443         2 

pending  appeal  (Or.).  .  .   444         4 

"enter     upon"     defined 

(Pa.) 453         2 

Christian  Science  is  (Pa.)  453         4 

in  county,  what  is  (Pa.) .   455         2 

by  osteopathist,  what  is 

(Pa.) 456         1 

defined  (R.  I.) 465         3 

prayer  and  hope  are  not 

(R.  I.) 465         3 

what  it  is;  not  broad- 
ened by  recognition  of 
schools  (R.  I.) 468         2 


(Pbacttice  of  Medicine,  con.)     page  note 

whether  it  includes  Chris- 
tian Science  (R.  I.) . . .   468        2 

Christian  Science  is  not 

(R.I.) 469        4 

meaning  not  modified  by 
use  of  words  "in  any  of 
its  branches"  (R.I.)..   469        4 

words  of  encouragement, 
prayer,  teaching  Chris- 
tian Science  are  not 
(R.I.)-. 469        4 

metaphysical  healing  is 

not  (R.  I.) 469         4 

its  meaning  (R.  I.) 470         1 

legislature    may    define 

(S.  D.) 701       n. 

proof  of  practice  in  any 
branch  sufficient  un- 
der allegation  of  prac- 
tice of  medicine  (Tex.).  494        4 

when   proof  of  one   act 

sufficient  (Tex.) 494        5 

includes  surgery  (Gr.  Br.)  542 

when  one  selling  patent- 
ed medicine  is  en- 
gaged in  (Br.  Col.) ...   586 

does  not  include  massage 
(Man.) 601 

includes  electro-thera- 
peutics (Man.) 601 

includes  sale  of  patented 
medicine  by  one  who 
examines  patient  and 
selects  remedy  (Man.).  601 

includes  treatment  with 
electricity  (Man.).  .  .  .   601 

what     is     evidence     of 

(Ont.).  ; 645         2 

by  a  druggist,   what  is 

(Ont.) 645        2 

does  not  include  fixing 
the  eyes  on  the  sick 
(Ont.) 645         2 

what  is  necessary  (Ont.)  645        2 

rubbing,  suggesting, 
diagnosing,  are  not 
(Ont.) 645        2 

frequency  an  element ; 
isolated  occasion  is  not 
(Ont.) 645        2 

several  acts  on  one  day, 

but  one  offence  (Ont.)  645        2 

whether  several  acts  on 
different  days  consti- 
tute one  offence 
(Ont.) 645        2 

several  acts  at  times  re- 
mote from  each  other 
are  not  (Ont.) 645        2 
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(PBAC?ricE  OP  Medicine,  con.)   page  note 
distinguished   from   sale 

of  proprietary   reme- 
dies (Ont.) 645         2 

after   unlawful    erasure, 

no  offence  (Ont.)  .  .  ■  •   647         3 
two  witnesses  to  different 

acts  sufficient  (Que.). .   669         1 
sale  of  medicine  to  one 

who  specifies  what  he 

wants,  is  not  (Que.) . .   669         2 
\  Practice  of  Medicine.    See 

also  Medicine. 
See  various  titles,  such 

as  Osteopathy,    Ht- 

DBOPATH,       ChBISTIAN- 

Science,  etc. 
Practice   of  Subgeky — in- 
cludes single  branches 
as  well  as  whole  art 
(D.  C.) 216         1 

may  include  dentistry 
(Mich.) 312         2 

does  not  include  manual 
manipulation  (N.  Y.) .   389         1 
Practice  of  Subgehy.     See 

Practice  of  Medicine. 
Practitioner  of  Memcine 
— what    constitutes 
(D.  C.) 216         1 

hydropath  (Ga.).  .  . 225         1 

itinerant  vender  is  not 
(La.) 284         1 

practising  physician  de- 
fined (Mich.) 312         2 

existing,  defined 
(Mo.) 334         2 

and  surgery,  defined  (N. 
H.) 369         1 

in  absence  of  statute,  no 
hcense  or  degree  neces- 
sary (N.  Y.) 389         2 

convict  may  be  disquali- 
fied (N.  Y.)  390         1 

apothepary,  prescribing 
is,  and  if  unlicensed 
cannot  recover 
(N.  Y.) 404         2 

status  cannot  be  ac- 
quired by  practice  in 
defiance  of  law  (O.). .  .   422         1 

practice  outside  of  State 
not  a  defiance  of  law 
(0.) 432         1 

government  medical  offi- 
cer,   not    in    general 

practice  (Pa,) 457         2 

Pbactitioneb  op  Medicine. 
See  Physician,  Pbactice 
OF  Medicine. 


PAGE    NOTE. 


697 

n. 

453 

4 

453 

4 

465 

3 

469 

3 

Practitioner     op     Physic. 
See  Pbactitioneb  of  Med- 
icine. 
Prayeb — not      contrary     to 
public  policy  (N.  H.)  . 
not  contrary  to  law  (Pa.) 
law  may  require  use  of 
other  means  (Pa.)  .  .  . 
is  not  practice  of  medi- 
cine (R.  I.) 


Pbescbiption — of  liquor, 
physician  cannot  sell 
the  Hquor  without 
paying  internal  rev- 
enue tax 190         1 

defined  (N.  J.) 379         2 

Peesumption  —  action  of 
board  presumed  right 
(Ind.) 247         1 

that  county  clerk  dis- 
charges his  duty  (Ind.)  250         2 

of  qualification,  in  civil 
suit  for  physician's  fee 
(Iowa) 259         1 

of  respectability  of  col- 
lege (Kan.) 268         3 

none  that  board  will  act 
arbitrarily  or  unjustly 
(Kan.) 269         2 

action  of  board  pre- 
sumed just  (Kan.)  . . .   269         2 

that  adjoining  State  has 

similar  statute  (Kan.).  270         2 

of  knowledge  of  condi- 
tions prescribed  by 
law  (Kan.) 272         1 

of  license  (Ky.) 691        n. 

that  itinerant  vender  is 
incompetent  and  un- 
skilful (La.) 284         1 

none,     of     qualification 

(Mich.) 307         1 

of  competency,  from 
graduation  or  Ucense 
(Mich.) 307         1 

none  that  medical  college 
is  in  good  standing 
(Mo.) 335         1 

that  medical  college  em- 
powered to  issue  di- 
ploma to  graduate 
(Mo.) 336         1 

that  negative  averment 
in  knowledge  of  other 
party  is  true  (Mo.). .  .   693        n. 

that    physician    entitled 

to  compensation  (Mo.)  694       n. 

that  physician  not  enti- 
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(Presumption,  con.)  page  note 

tied  to  compensation, 
when  it  arises  (Mo.) . .   694        n. 

that  a  fcetus  is  result  of 
innocent  miscarriage 
(Mont.) 343         2 

none,  of  unlawful  prac- 
tice (Neb.) 356         2 

of  qualification  under 
statute,  in  collateral 
civil  action  (Neb.) 356     2, 3 

of  license,  in  suit  for  ser- 
vices (N.  Y.) 389         2 

that  a  mere  saTigrado 
{e.g.,  steam  or  root 
doctor)  is  not  legally 
qualified  (N.  Y.) 389         2 

of  the  bad  moral  char- 
acter of  one  convicted 
of  felony  (N.  Y.) 390         1 

that  previously  qualified 
practitioner  has  re- 
newed license  (N. 
Y.) 398         4 

that  board  will  act  fairly 

(O.) 423         2 

that  unregistered  person 

is  unqualified  (Pa.) . . .   455         1 

in  suit  for  compensation, 
that  physician  has 
compUed  with  law  (S. 
D. ) 480         1 

that    board    acts    justly 

(Wis.) 531         3 

of  continuance  of  stand- 
ing of  college  (Wis.)  . .   531         4 

that  graduate  has  di- 
ploma (Wis.). 536         4 

that    physician    attends 

for  a  fee  (Gr.  Br.) 551  1 

as  to  compensation, 
changed  by  British  act 
(Gr.Br.) 551  1 

as  to  compensation  not 
changed  by  forbear- 
ance (Gr.  Br.) 551  1 

that  council  has  done  its 

duty  (Ont.) 640         4 

Pkestjmption.  See     Evi- 

dence, Burden  of  Proof. 
Principles  of  Construc- 
tion. See  Construction 
OF  Statutes. 
Privilege — right  to  con- 
tinue   in   practice    is    not 

(Ind.) 244         1 

Privilege.     See    also    Con- 
stitutionality. 
Privileged         Communica- 
tions— privilege    lim- 


(PemLEGED  Com.,  con.)  page  note 

ited  in  Colorado  to 
physicians  of  that 
State 204         2 

in  California — the  privi- 
leged witness 680       n. 

Privileged         Communica- 
tions.    See  also  p.  91  e<  seq. 
Privileges  ajjd  Immunities. 

See  Constitutionality. 
Procedure — on   application 
before  board  is  ex 
parte,    in    form 

(Ind.) 245         1 

but  not  in  fact  (Ind.)  245         1 

on  charges  before  board 

(Kan.) 271         1 

under     Louisiana      law 

(La.) 284         1 

before  board  is  not  crim- 
inal (Mich.) 307        4 

on  revocation  (Mont.) . .   343         2 

on  revocation,  specific 
charges  required 
(Mont.) 343         2 

absence  of  rules,  does  not 
render  board  power- 
less nor  appeal  nuga- 
tory (Mont.) 344         1 

adequate     may    be 

adopted  (Mont.) 344        1 

on  appeal  after  improper 

dismissal  (Mont.) ....   344        1 

on  appeal,  in  absence  of 

rules  (Mont.) 345        2 

of  medical  societies,  on 
expulsion  of  members, 
and  revocation  of  li- 
censes (N.  Y.) 391         1 

of  medical  societies  may 
differ  from  that  of 
courts  (N.  Y.) 391         1 

on  review  of  action  of 

medical  society  (N.Y.)  392        1 

college  may  not  apply  to 
have  its  standing  de- 
termined (O.) 422        5 

on  erasure  of  unauthor- 
ized entry  (Pa.) 455        3 

on   striking  name   from 

register  (Pa.) 456         1 

on  information  (Pa.). . . .   456         1 

failure  of  accused  to 
appear  after  notice, 
waiver  of  notice  and 
right  to  object  to  fur- 
ther proceedings  (Vt.)  503         1 

of  general  medical  coun- 

cU  (Gr.  Br.) 549         1 

550        1 


NOTES  TO  THE  LAWS— BOSTON. 


763 


236 

2 

260 

1 

287 

1 

287 

1 

<PEOCEDnRE,  con.)  PAGE    NOTE 

in  cases  of  erasure  (Ont.) .  .  641  1 
Procedure.  See  Remedies 
(legal),  Indictment,  In- 
formation, Complaint, 
Board  of  Examiners, 
Prosecution,  Pleading. 
Profession  of  superior  abil- 
ity, not  a  violation  of  medi- 
cal law  (N.  Y.) 389         1 

Prohibition,    writ    of.     See 

Remedies  (legal). 
Promissory   Note,   for   ser- 
vices of  unlicensed  physi- 
cian,   valid    in    hands    of 

transferee  (Neb.) 356         2 

Proof — of  practice  for  a  long 
time,  in  suit  for  ser- 
vices, raises  presump- 
tion of  lawful  right  to 

practise  (111.) 

character    of    proof    of 

qualification  (Iowa)  .  . 

of  attendance  at  medical 

school  (Maine) 

of  diploma  (Maine)  .... 
of  practising  medicine — ■ 
sale  of  drugs  and  their 
gratuitous  recommen- 
dation is  not  (Mass.).  .  304  1 
of  holding  out  as  physi- 
cian or  surgeon,  proves 
offence  of  holding  out 
as  physician  and  sur- 
geon (Mass.) 304         1 

of  holding  out  as  eye- 
specialist,  proves  of- 
fence of  holding  out  as 
physician  and  surgeon 

(Mass.) 304         1 

of  competency,  does  not 
require  proof  of  regis- 
tration (Mich.) 312         2 

of  patient's  name  essen- 
tial,  when   named   in 
indictment  (N.  Y.) ...   390         1 
of  patient's  name  not  es- 
sential (N.  C.) 410         3 

of  any  one  of  several  pro- 
hibited acts  is  suffi- 
cient under  indictment 
alleging  many  (O.) . . .  427  2 
of  offence  must  show  use 
of  agency  alleged,  not 

another  (O.) 433         2 

of  former  acquittal, when 
does  not  sustain  plea 
of    atUre     fois     acquit 

(Pa.) 456         1 

of  practice  of  any  branch 


(Proof,  con.)  page  note 
sufficient  under  allega- 
tion of  practice  of  med- 
icine (Tex.) 494         4 

of  one  offence  will  sub- 
stantiate     indictment 
chargingthreeCW.Va.)  526         1 
of  existence  of  medical 

college  (Wis.) 527         4 

that   plaintiff    is   physi- 
cian, necessary  where 
it  is  alleged  (Gr.  Br.)  .   555         2 
Proof,  of  authority  to  prac- 
tise.    See    Evidence, 
Burden     of     Proof, 
Presumption. 
to    entitle   physician   to 
recover    for    services. 
See      Recovery      op 
Compensation,    Com- 
pensation. 
Property,   a  physician's,  in 
his   profession.     See   Con- 
stitutionality. 
Proprietary       Remedies — 
limitation  of  their  sale, 
as    creation    of    mo- 
nopoly (Mich.) 312         2 

unlicensed  physician  vio- 
lates law  in  prescribing 

(N.  C.) 410         3 

sale   distinguished   from 
practice    of    medicine 

(Ont.) 645         2 

Proprietary  Remedies.  See 
Drugs,    Itinerant    Ven- 
ders, Patented  Medicine. 
Prosecution —  by     medical 
society,  effect  of  vaca- 
tion   of    charter    (D. 

C.) 216         1 

not    necessary    to    elect 

count  (Neb.) 357         1 

need  not  prove  exception 

not  to  exist  (R.  I.)  . .  .  468  1 
Prosecution.  See  also  Of- 
fence, Defence,  Evi- 
dence, Proof,  Burden  of 
Proof,  Indictment,  Com- 
plaint, Information, 
Presumption. 
Prothonotary —  his    duties 

purely  clerical  (Pa.) .  .   459         4 
cannot  devise  method  of 
registration    not     au- 
thorized by  law  (Pa.) .   459         4 
Prothonotary.   See  County 

Clerk. 
Proviso,  method  of  treating 
it.     See   Indictment,    In- 
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page  note 
formation,  complaint, 
Exception. 
Purpose  of  medical  laws. 
See  Legislation,  Con- 
struction of  Statutes, 
Medical  Legislation. 

Quack— defined  (N.  Y.).  ...   392         1 
doctor,  defined  (Wis.)  .  .    528         3 

defined  (Gr.  Br.) 556         1 

Quack.     See    Libel,    Slan- 
der. 
Quackery  discussed  (N.  C.)  406         2 
Qualification.     See  Stand- 
ard    OF     Qualification, 
Evidence,    Proof,    Wit- 
ness. 
Quo    Warranto.     See    In- 
formation. 
Recording — of  certificate  or 
license — not  necessary 
in     every    county     of 

practice*  (Col.) 205         2 

what  is  meant  by  county 

of  residence  (O.) 426         1 

no    authority    to    record 

altered  hcense  (Or.).  .   444         2 
of  diploma,  may  render 
certificate  unnecessary 

(Tex.) 492  7 

where  physician  complies 
and  countj^  clerk  neg- 
lects,    physician     not 

liable  (Tex.) 494         2 

when  new   law   requires 
new  record,  physician 
must  comply  (Tex.).  .    494         3 
only  one  record  required 

(Tex.) 494         4 

failure  to  record  license, 
does  not  disqualify  ex- 
pert witness  (Wis.) . . .  536         3 
Recording.     See  also  Regis- 
tration. 
Recovery    of  compensation 
— requisite    proof    un- 
der Colorado  law 204         5 

proof  of  license,  a  pre- 
requisite (Del.) 212         1 

where  no  board  in  ex- 
istence, to  grant  li- 
cense (D.  C.) 219         2 

where  county  clerk  has 
failed  to  register  li- 
cense (Ga.) 224         1 

necessity  of  license  (Ga.)  225         1 


*  In  some  States  the  statutes  specifi- 
cally require  this. 


(Recovery,  con.)  page  note: 

when  too  late  to  object 
to  want  of  license 
(Ga.) 225        3 

none,  when  the  law  in- 
tends to  prohibit  the 
contract  (Haw.) 230        3 

an  unlicensed  physician 

cannot  recover  (111.) .  .   236        3 

surgeon's    common    law 

right  (111.) 236        3 

for  services  performed  in 

another  State  (111.).  .  .  236        3- 

as  nurse,  and  physician 

(111.) 236        3 

presumption    of    license 

(III.) 236        3 

none     by     unregistered 

dentists  (111.) 239        2 

none  by  unlicensed  prac- 
titioner (Ind.) 248        1 

none  by  unlicensed  prac- 
titioner for  medical 
remedies  (Kan.) 269        1 

none  by  practitioner  un- 
licensed at  time  of  ren- 
dition (Kan.) 275         2 

from  town,  as  money 
had  and  received 
(Maine) 287        2 

of  licensees  of  Mainemed- 

ical  society  (Maine).. .   288        1 

none,  for  services  ren- 
dered before  license, 
though  license  ob- 
tained before  institu- 
tion of  suit  (Maine). . .   288        1 

by     Christian     Scientist 

(Maine) 691       n. 

none  by  unlicensed  phy- 
sician, where  the  pen- 
alty is  not  a  revenue 
measure  (Miss.) 330         2 

none,  where  temporary 
license  had  expired 
when  service  rendered 
(Miss.) 330        2 

when  not  prohibited, 
physician  may  recover 
though  his  act  was  a 
misdemeanor  (Mo.).. .   334        4 

English  Act  of  1511  for 
licensing  surgeons  did 
notbarrecovery(Neb.)  356        2 

none  after  registration 
for  services  rendered 
before  registration 
(Neb.) 356        3 

burden  of  proof  of  regis- 
tration CNeb.) 356        3 
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((Recovery,  con.)  page  note 

for  services  rendered  be- 
fore law  requiring  li- 
cense (N.  J) 381         2 

after  change  in  law  for 
services  previously 
rendered  (N.  Y.) 389         2 

is  not  governed  by  rule 
"no  cure,  no  pay"  (N. 
y.) 389         2 

none  after  repeal  of  li- 
cense law  for  services 
previously  rendered  by 
unlicensed  practitioner 
(N.Y.) 392         1 

license  essential  (N.  Y.) .   397         1 

none  for  patented  medi- 
cines prescribed  by 
patentee,  if  unlicensed 
physician 397         1 

none  by  unlicensed  phy- 
sician, though  patient 
aware  he  has  no  license 
(N.  Y.) 397         1 

■contra,  in  case  of  medical 

student  (N.  Y.) 397         1 

-after  validation  of  in- 
valid registration  (N. 
Y.) 398         3 

registration  essential  (N. 
Y.) 399         1 

though  copy  of  license 
not  deposited  in 
county  of  residence 
(N.Y.) 399         2 

none  by  apothecary,  pre- 
scribing but  unlicensed 
as  physician  (N.  Y.) .  -.   404         2 

none  by  unlicensed  phy- 
sician on  express  prom- 
ise to  pay  (N.  C).  ...    411  2 

for  services  rendered  out 
of  county  of  registra- 
tion (Pa.) 459         4 

presumption  that  physi- 
cian has  complied  with 
law  (S.  D.) 480         1 

none  by  physician  who 
has  not  complied 
(Tenn.) 486         1 

by  unlicensed  persons — 
the  general  test  (Tex.)  492         3 

none  for  services  ren- 
dered under  a  third 
temporary  certificate 
(Tex.) 495         1 

none  by  unlicensed  prac- 
titioner (Tex.), 495         1 

none  unless  the  physician 
proves      compliance 


(Recovery,  con.)  page  note 

with       medical       law 

(Tex.) 495         1 

by    physician    who    has  ' 
recorded  his  diploma, 
but  has  no  certificate 

(Tex.) 495         1 

too  late  to  object  at  trial 
to  evidence  of  qualifi- 
cation, where  want  of 
qualification  not  raised 
by  pleadings  (Wis.).. .  534  3 
without  express  contract 

(Gr.  Br.) 551         1 

for  previous  services,  not 
defeated  by  passage  of         , 

act  (Gr.  Br.) 551  1 

after    bankruptcy     (Gr. 

Br.) 551         1 

when  law  of  forum  gov- 
erns (Gr.  Br.) 551  1 

by  registered  physician 
for  services  per- 
formed by  unreg- 
istered  partner 

(Gr.  Br.) 551  1 

or   by   unregistered 

agent  (Gr.  Br.) .  .    551         1 
by  partners  (Gr.  Br.)..  ..  551         1 
by     persons     registered 
after  institution  of  ac- 
tion (Gr.  Br.) 551  1 

none     by     unregistered 

surgeon  (Gr.  Br.)  ....   551         1 
by    practitioner    of 
e  1  e  c  t  r  o-therapeutics, 
he   must  show  license 

(Man.) 601         1 

for  services  rendered 
elsewhere,  permissible 
notwithstanding   local 

law  (N.  S.) 625  1 

in  Nova  Scotia,  for  ser- 
vices rendered  in  New- 
foundland (N.  S.).  ...    628  1 
by  house-surgeon  of  hos- 
pital (N.  S.). 631         1 

for  drugs  and  medicines 
— when   druggist   will 
not  be  allowed  (Ont.).  645         2 
Recovery  of  Compensation. 
See    also    Compensa- 
tion, Evidence, 
Pleading,       Promis- 
sory   Note,    Burden 
OF   Proof,  Presump- 
tion. 
by    surgeon.     See    Sur- 
geon. 
Refusal  of  license  or  certifi- 


766 


SYNOPSIS  OF  THE   SUBJECTS  TREATED   IN  THE 


(Refubal,  con.)  page  note 

cate — mandamus  as 
remedy,  where  refusal 
arbitrary  (Col.).  .....   204         3 

to    former    practitioner 

(Ind.) 246         3 

mandamus  not  a  remedy, 
where  board  has  not 
refused  to  act  (Minn.)  319         3 

for  want  of  worthiness  of 
public  confidence,  only 
after  hearing  (N.  H.) .   369         2 
372         2 

justified,  where  it  could 
be  immediately  re- 
voked (N.  H.) 369         2 

hearing  as  to  character 
may  be  compelled  (N. 
H.) 372         2 

for  lack  of  power  of  col- 
lege to  issue  diploma 
(Vt.) 502         1 

justified  where  appHcant 
declines     examination 

(U.  S.) 522         1 

Refusal  of  registration.    See  ■ 

Registrar. 
Regent  (New  Hampshire) — 
must  consider  all  evi- 
dence of  qualification 
offered  (N.  H.) 374  2 

cannot  prescribe  kind  of 
evidence  which  he  will 

consider  (N.  H.) 374         2 

Register — its    character    as 

record  (Pa.) 455         3 

erasure  from  (Pa.) 455         3 

(Gr.  Br.) 548         1 

competency  as  evidence 

(Gr.  Br.) 573  2 

Registrar  —  his    duty    (Gr. 

Br.) 544         5 

to  be  satisfied  by  proper 

evidence  (Gr.  Br.)  .  .  .    545         6 

not   to    admit    anything 

titular  (Gr.  Br.) 546         3 

bound  by  the  law  (Gr. 

Br.) 546  5 

not  liable  for  refusal,  un- 
less malicious  (N.  B.) .    607         1 

his  duties  partly  minis- 
terial, partly  judicial 
(N.  B.) 607         1 

entitled  to  evidence  of 
authority  to  grant  di- 
ploma (N.  B.) 607         1 

Registrar.     See  also  Regis- 
tration. 
Registration  —  effect    of 
county   clerk's  failure 


(Registration,  con.)  page  note 

to    register    license 
(Ga.) 224        1 

not  conclusive  evidence 

of  qualification  (Ky.) .    277         4 

not    required    in    every 

county  (Neb.) 354        2 

invalid,  validation  of  (N. 

Y.) 398        3 

evidence  of  non-registra- 
tion (N.  Y.) 400        1 

in  one  county  sufficient 

(N.  Y.) 400        2 

in  each  county  necessary 

(Pa.) 455        2 

what  it  is  (Pa.) 455        3 

failure  of  faculty  to  in- 
dorse diploma,  no  ex- 
cuse for  failure  (Pa.)..   459        4 

improperly  made  should 

be  cancelled  (Pa.) ....   459        4 

not  imperative  (Gr.  Br.)  644         6 

right  to  (Gr.  Br.) 546        2 

licentiate  not  to  be  regis- 
tered as  doctor  (Gr. 
Br.) 546        3 

courtesy  title  not  regis- 
trable (Gr.  Br.) 546         3 

document  produced  must 
show  registrable  quali- 
fication (Gr.  Br.)  ....   546        3 

an    absolute    right    (Gr. 

Br.) 546        3 

may  be  refused,  if  college 

deteriorates  (Gr.  Br.) .  547        1 

in  England,  its  objects 
and  advantages  (Gr. 
Br.) 569        1 

the  rights  conferred  by  it 

(N.  B.) 610        1 

under  imperial  act  with- 
out examination 
(Ont.) 636        2 

in  Great  Britain  does  not 
dispense  with  registra- 
tion in  Ontario  (Ont.).  636        2 
Registration.     See  also  Re- 
cording,    Recovery     of 
Compensation,     Regis- 

TRAR. 

Regular,       uninterrupted 
course,    does    not    exclude 

vacation  (Minn.) 319         2 

Relief.     See    Remedies 

(legal). 
Religious    Belief —  excep- 
tion of,  is  not  uncon- 
stitutional discrimina- 
tion (Kan.). 274         2 

no  excuse  for  failure  of 
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(Reliqiods  Belief,  con.)  page  note 

parent  to  provide  med- 
ical aid  to  child  (Gr. 

Br.) 569         1 

Religious   Belief.  See 

Christian  Science. 
Remedies    (legal) — for    un- 
lawful   refusal    of    li- 
cense— m  a  n  d  a  m  u  s 
(Col.) 204         3 

for  county  clerk's  neglect 
to  register  license — 
mandamus  (Ga.) 224         1 

certiorari  (Ga.) 225         1 

mandamus  (when  it  will 
and  when  it  will  not 

Ue)(Ill.) 237         1 

239  1 

certiorari,  is  not,  to  re- 
view error  of  board  in 
admitting  evidence 
(Iowa) 259         2 

legal  action  of  board 
within  its  jurisdiction, 
not  reversed  on  certio- 
rari for  wrongful  mo- 
tive (Iowa) 259         2 

for  improper  action  of 
board  in  determining 
standing  of  college 
(Iowa) 260         3 

restraint  of  arbitrary  and 
unjust  action  of  board 
(Kan.) 269         2 

relief  against  arbitrary  or 
capricious  action  of 
board  (Ky.) 278  5 

injunction  at  instance  of 
board  (La.) 284         2 

mandamus,  where  board 
fails  or  refuses  to  act 

(Md.) 291         3 

296         3 

mandamus  refused  to  re- 
instate homoeopathic 
physician  expelled 
from  medical  society.  303         1 

mandamus  refused  to 
holder  of  diploma  ob- 
tained without  attend- 
ance, though  already 
registered  (Mich.).  . .  .   307         6 

mandamus  not  a  remedy 
where  board  has  not 
refused  to  act,  though 
it  has  refused  license 
(Minn.) 319         3 

prohibition — whether 
writ  will  lie  against 
board  (Minn.) 320         3 


(Remedies,  legal,  con.)  page  note 

no  mandamus  to 
issue  certificate  where 
board  determines 
against  standing  of 
college  (Mo.) ,S34         2 

mandamus,   its  use  and 

extent  (Mo.) 694       n. 

board  will  not  be  ham- 
pered until  its  injustice 
shown  (Mo.) 694        n. 

no  mandamus,  where 
remedy  by  a  p  p  e  a  1 
(Mont.) 344         1 

injunction  against  issu- 
ance of  certificate,  not 
granted  to  medical  col- 
lege (Neb.) 352        4 

no  injunction  to  annul 
accomplished  acts 
(Neb.) 352         4 

mandamus  to  enforce 
law  not  means  to  test 
its  constitutionality 
(N.  H.) 368         1 

mandamus  to  procure 
hearing  as  to  character 
(N.  H.) 372         2 

mandamus  not  granted 
to  compel  diploma 
against  judgment  of 
faculty  (N.  J.) 376         3 

mandamus  not  granted 
to  override  judgment 
of  licensing  body  (N. 
J.) 376         4 

mandamus,  when  granted 

(N.  J.) 378         2 

prohibition,  writ  of — 
against  justice's  court 
(N.  M.) 386         2 

mandamus  for  reinstate- 
ment of  license  im- 
properly revoked  (N. 
Y.) 392         1 

review  of  action  of  medi- 
cal society  (N.  Y.). ...   392         1 

to  compel  admission  to 
medical  society  (N. 
Y.) 392         1 

mandamus  to  compel  is- 
suance of  diploma  (N. 
Y.) 395         1 

mandamus  not  granted 
to  compel  exercise  of 
judgment  or  discretion 
(N.  C.) 409         3 

for   arbitrary   action   of 

board  (N.  C.) 409         3 

none  against  department 
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(Remedies,  legal,  con.)  page  note 

if    satisfactory     proof 
not  produced  to  it  (O.)  422         2 

mandamus  not,  though 
board  determines 
standing  of  college 
arbitrarily  (O.) 422         5 

for  board's  refusal,  be- 
long to  applicant,  not 
college  (O.) 423         1 

for  board's  refusal,  when 

mandamus  (O.) 424     2,  3 

for  defective  indictm.ent 

(O.) 433         2 

no  mandamus  to  compel 
issuance  of  license  on 
one  ground  when  li- 
cense already  issued 
on  another  ground 
(Okla.) 435         5 

mandamus  refused  un- 
less board  has  abused 
discretion  (Or.) 444  1 

none  for  reinstatement 
of  fraudulent  license, 
though  its  revocation 
without  authority(Or.)  444         3 

none  to  review  action  of 

defunct  board  (Or.)..  .   445         3 

for  erroneous  or  unwar- 
ranted entry  (Pa.)  .  .  .    455         3 

mandamus  for  clerk's 
unlawful  refusal  to 
register  (Pa.) 455         3 

mandamus  for  refusal  of 
faculty  to  indorse  di- 
ploma (Pa.) 459         4 

mandamus  not  granted 
to  compel  act  contrary 
to  intent  of  law  (S.  C.)  472  1 

certiorari  denied  where 
accused  failed  to  ap- 
pear at  hearing  before 
board  (Vt.) 503  1 

for  unjust  action  of 
board,  in  State  court 
(U.  S.) 522  1 

mandamus  —  principles 

for  issuance  (Wis.).  .  .    532  1 

method  of  enforcing  rem- 
edy against  board  for 
improper  decision 
(Wis.) 532  1 

mandamus  to  compel  ac- 
tion of  medical  board 
denied,  where  board's 
refusal  is  discretionary 
(Br.  Col.) 584         3 

mandamus  denied  to  re- 
store   name    erased 


(Remedies,  legal,  con.)  page  note 

without  notice,  where 
it  could  be  immedi- 
ately erased  on  notice 
(Gr.  Br.) 548        2 

libel  will  not  lie  for  pub- 
lication of  proceedings 
of  medical  council  (Gr. 
Br.) 549         1 

action  will  not  lie  against 
council  for  erasure 
without  mahce  (Gr. 
Br.) 550        1 

mandamus  refused  to 
compel  registration  as 
joint  stock  company, 
of  dental  company 
adopting  individual 
name  (Gr.  Br.) 558         1 

licentiate  of  College  of 
Physicians,  not  enti- 
tled to  mandamus  for 
examination  as 
member  or  fellow 
(Gr.  Br.) 560         1 

against  Royal  College  of 
Physicians,  to  compel 
admission  of  member 
(Gr.  Br.) 560         1 

against  Royal  College  of 
Physicians  to  compel 
examination  (Gr. 
Br.) 560         1 

of  practitioner  in  British 
Columbia  to  enforce 
right  of  registration 
under  Imperial  law 
(Br.  Col.) 707       n. 

mandamus,  to  compel  U- 
cense  to  one  entitled 

(Que.) 664        2 

Remedies   (legal).     See  Re- 
covert  OF  Compensation, 

COUHTS. 

Remedies  (medical) — maybe 
sold  without  practis- 
ing (D.  C.) 216        1 

sale  of — by  person  who 
prescribes  them,  is 
practising  (D.  C.)  - 216         1 

may  be  sold  by  one  not 
a  physician,  but  re- 
commending  use 
(Mass.) 304        1 

law  not  designed  to  com- 
pel administration 
(Pa.) 453        4 

law  not  designed  to  com- 
pel resort  to  (R.  I.). .  .   465         1 

may  not  be  sold  by  itin- 
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(Remedies,  medical,  con.)        .   page  note 
erant  vender  without 

license  (W.  Va.) 526         1 

quack  remedies,  not  ju- 
dicially protected  (N. 

S.) 630         2 

regularly  prescribed  by 
physicians  will  be  ju- 
dicially protected  (N. 

S.) 630         2 

Remedies    (medical).      See 
also    Drugs    and    Medi- 
cines, Reooveky  of  Com- 
pensation,   Patented 
Medicines. 
Repeal  of  license  law — does 
not    entitle    unli- 
censed        practi- 
tioner to  recover 
for  previous   ser- 
vices (N.  Y.)  . . .  .   392         1 

(0.) 418         7 

by  implication,  abrogates 
previous  license  (Pa.) .   460         3 
Refutation  of  Applicant, 
as    basis    of    qualification 

(R.  I.) 465         4 

Reputation  op  Applicant. 
See  also  Moral   Charac- 
ter, Unprofessional  and 
Dishonorable    Conduct, 
Refusal,  Revocation. 
Reputation  of   College — 
how   reputability  de- 
termined (Cal.) 680        n. 

nature  of  question  (111.). .   237         1 
determination   must   be 
baaed  on  inquiry  and 

facts  (Iowa) 260         3 

standing  determined  by 
course,     rather     than 
reputation  (Iowa).  . .  .  260         3 
carmot     be    prejudged, 
must    be    passed    on     ' 
with  each  application 

(La.) 281         1 

no  presumption  (Mo.). . .  334  2 
a  question  of  fact  (Or.) .  443  3 
of  applicant,  as  basis  of 

qualification  (R.  I.)..  .   465         4 
determined     by     board 

(W.Va.) 522         1 

standard  need  not  be 
estabUshed  by  law, 
may  be  established  by 

board  (W.  Va.) 524         1 

defined,  how  determined 

(Wis.) 531         3 

burden  on  applicant 

(Wis.) 531         3 

49 


(Reputation  of  Col.,  con.)        page  note 
previous     determination 
may     be     considered 

(Wis.) 531         3 

new  investigation  not  re- 
quired on  each  appli- 
cation (Wis.) 531         3 

when  board  should  con- 
duct new  investigation 

(Wis.) ; 531        3 

method   of    ascertaining 

(Wis.) 531         4 

presumption  of  its  con- 
tinuance (Wis.) 531         4 

power  of  board  to  deter- 
mine.    See  Board  of 
Medical  Examiners. 
Reputation     of     College. 
See       Good       Standing, 
Standing. 
Resident — what    is   a   resi- 
dent physician  (O.) 426         1 

"Res  Judicata,"  acquittal  is 
not,   on  petition   to   erase 

name  (Pa.) 455         3 

Revocation  of  Ucense  or 
certificate — n  o  p  e  n  - 
alty  for  subsequent 
practice  enforced, 
where  none  prescribed 

(Cal.) 198         2 

not    to     be     arbitrarily 

ordered  (111.) 239         5 

rules     to     be     observed 

(lU.) 239         5 

if    void,  penalty  cannot 

be  recovered  (111.) 239         5 

information;   not  proper 

procedure  (Ind.) 244         1 

246         7 
no  application  to  license 

underformerlaw(Ind.)  246     2,4 
of  certificate  before  issue 

of  hcense  (Ind.) 246         4 

by  statute  (Ind.) 246         3 

by  statute,  is  within  leg- 
islative power  (Ind.).  .   246         3 
distinction     in     Indiana 
between  revocation  of 
certificate  and  license .   246         4 
form    of    petition     for 

(Ind.) 246         4 

practice    on    revocation 

(Iowa) 263         1 

is   within    police    power 

(Kan.) 271         1 

by  board  is  not  unconsti- 
tutional (Kan.) 271         1 

for  unprofessional  or  dis- 
honorable conduct,not 
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(Revocation,  con,)  page  note 

defined  in  statute,   is 
unconstitutional  (Ky.)  279         1 

power  of  board,  in  Min- 
nesota     320         3 

exercise  of  police  power 

(Minn.) 320         3 

may   be    committed   to 

granting  body  (Minn.)  320         3 

none   without  notice   of 

charge  (Mont.) 343         1 

procedure  (Mont.) 343         2 

without   notice    is    void 

(Mont.) 346         2 

reversal  of  revocation, 
should  cause  reversal 
of  conviction  (Mont.).  346         2 

for  improper  procure- 
ment, or  for  unworthi- 
ness  of  public  confi- 
dence (N.  H.) 369         2 

only  on  due  notice  and 
opportunity  to  meet 
charges  (N.  H.) 369         2 

of  license  by  medical 
society  —  procedure 
and  cause  (N.  Y.).  ...   391         1 

of  Ucense  though  accused 
acquitted  of  crime  for 
which  it  is  revoked 
(N.Y.) 391         1 

by  medical  society  can- 
not be  for  cause  insuf- 
ficient in  law,  though 
contrary  to  improper 
by-law  (N.  Y.) 391         2 

none  for  charging  less 
than  minimum  fee 
established  by  society 
(N.  Y.) 391         2 

none  for  felony  commit- 
ted before  passage  of 
act  (O.) 424         4 

for  immorality  or  felony 

(O.) 424         4 

power  limited  to  certifi- 
cates issued  by  board 
(O.) 424         6 

of  void  Ucense  (Or.).  .  . .   444         3 

appeal — practice  (Or.) . .   444         4 

though  charges  not  sus- 
tained— practice  (R.I.)  467         3 
Revocation.     See    also    Im- 
morality,         Unprofes- 
sional AND  Dishonorable 
Conduct,     Constitution- 
ality, Erasure. 
Root   Doctor,   presumption 
that  he  is  not  legally  quali- 
fied (N.  Y.) 389         2 


Royal  College  or  Physi- 
cians. See  College  op' 
Physicians. 

Royal  College  of  Sur- 
geons. See  College  of 
Surgeons. 

Rules  of  Construction. 
See  Construction  op 
Statutes. 

Sale  op  Medical  Practice. 

See  Contract. 
School  of   Medicin e — 
boards  not  to  promote 
interests  of  particular 
school  (Cal.) 194        2 

all  schools  need  not  be 
equally  represented  on 
board  (Col.) 204        1 

comparative  merits  of 
different  schools,  not 
considered  in  action 
formalpractice(Conn.)  208         1 

legislatiu-e  cannot  con- 
demn (Ind.) 244        3 

none  prohibited  (Iowa) .   690       n. 

not  prejudiced  by  consti- 
tution of  board  (Kan.)  268         4 

introduction  of  new  sys- 
tem does  not  render 
college  disreputable 
(Ky.) 277        4 

school  of  osteopathy  is 

not  (Ky.) 277        4 

system  taught,  need  not 
appear  in  diploma 
(Ky.). 279        2 

no  constitutional  right  to 

recognition  (La.)  ....   281         1 

expulsion  of  homceopa- 
thist  from  medical  so- 
ciety (Mass.) 303        1 

not  un-professional  for 
member  of  one  to 
consult  with  member 
of  another  (Minn.) 320        4 

board  cannot  discrimi- 
nate against  (Mo.).. ..  332        7 

State's  power  cannot  be 
used  to  build  up  par- 
ticular (Neb.) 350        3 

board's  power  cannot  be 
used  to  build  up  par- 
ticular (Neb.) 350        3 

law  furnishes  no  positive 
rules  for  interpretation 
of  medical  science  (N. 
Y.) 389        2 

homoeopathy  is  (N.  Y.)  .   392        1 
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(School  of  Medictne,  con.)       page  note 
law  recognizes  none  ex- 
clusively'(N.  Y.) 392  1 

legislature  cannot  pre- 
scribe that  particular 
one    is    orthodox 

(N.  C.) 405         I 

not  necessary  tliat  board 
shall  have  representa- 
tive of  each,  or  any 
special  school,  as  mem- 
ber (N.  C.)  • .  •  .' 405         1 

legislature  cannot  estab- 
lish State  system  (N. 

C.) 406         3 

legislature    cannot    dis- 
criminate against  (O.)  416         1 
every  school  need  not  be 
represented  on  board 

(0.) 417  2 

board  cannot  determine 
which     is     right 

(Pa.) 449         2 

(R.  I.) 468         2 

board  may  be  composed 
solely     of      allopaths 

(Tex.) 489         2 

legislature    cannot    dis- 
criminate (Wash.)  .  .  .   516         1 
Washington  statute  does 

not  discriminate 516         2 

what  is  (Wis.) 527         3 

measure  of  responsibility 
of  clairvoyant   (Wis.)  534         3 
School  of  Medicine.     See 
also  Allopathic,  Homeo- 
pathic, Eclectic,  Botan- 
ic, Thompsonian,  Hydro- 
pathic,  Osteopathy, 
etc. 
School  of   Practice.     See 

School  of  Medicine. 
Signature   of    license   need 
not  be  proved,  to  admit  it 

in  evidence  (Ala.) 182         2 

Slander — unlicensed   physi- 
cian not  entitled  to  sue 

tor  slander  (Ky.) 276         2 

of  homoeopathic  physi- 
cian by  testimony  of 
allopathic      physician 

(N.  Y.) 392         1 

of  physician  who  has  li- 
cense but  has  not  regis- 
tered it  (Vt.) 503         2 

of  physician  —  whether 
he  must  show  he  has 
taken   a   degree    (Gr. 

Br.) 555         2 

of  physician — method  of 


(Slander,  con.)  page  note 

proving  that  plaintiff 
is  a  physician  (Gr.  Br.)  555  2 
physician  registered  in 
Great  Britain,  unregis- 
tered in  Ontario,  can- 
not sue  for  slander 
against  him  profes- 
sionally    in     Ontario 

(Ont.) 636         2 

Slander.     See  also  Libel. 
Societies.     See  Medical  So- 
cieties. 
Society    of    Apothecaries. 
See    Apothecaries'    Com- 
pany. 
Sojourner,  defined  (Pa.) . .  .   455         2 
Specialists — are  practition- 
ers of  medicine,  within 
the    meaning    of    the 

statutes  (D.  C.) 216         1 

travelling  from  place  to 

place — who  are  (Tex.)  496         4 
Spectacles,   fitting  them  is 
not     practising    medicine, 
nor   treating   physical   ail- 
ment (III.) 240         2 

Spectacles.     See  Oculist. 
Standard  op  Education — 
sufficiently  high  under 
British  law  (Gr.  Br.)  .   547         1 
remedy  for  deterioration 

in  College  (Gr.  Br.).  .  .  547         1 
Standard     of    Education. 
See  Standard  of  Qualifi- 
cation. 
Standard  of  Qualifica- 
tion— legislature    has 
power      to     prescribe 

(Cal.) 195         2 

existing  practitioners,  or 
practitioners  for  num- 
ber of  years'  may  be 
treated  by  legislature 
as  competent  (Iowa)..  260  1 
one  who  is  stubbornly 
silent  may  be  regarded 
as  incompetent  (Iowa)  260  2 
primarily   within   power 

of  legislature  (Iowa) .  .    261         I 
good  moral  character  (N. 

Y.) 390         1 

States  making  good  mor- 
al character  a  qualifi- 
cation (U.  S.) 390         1 

may  be  made  the  same 
for  existing  and  future 
practitioners  (O.).  .  .  .   416         1 
may  not  be  varied  to  ex- 
cept  one    who    is    an 
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(Standard  of  Qual.,  con.)         page  note 
honor  to  and  is  hon- 
ored by  his  profession 

(Tex.) 492         3 

receipt  of  diploma,  is  pre- 
sumed from  testimony 
that  physician  is  grad- 
uate (Wis.) 536         4 

certificates  from  those 
not    empowered    (Gr. 

Br.) 545         1 

partial  license  (Gr.  Br.) .   545         5 
distinction  between  doc- 
tor, or  bachelor  of  medi- 
cine, and  licentiate,  . .  .   546         2 
sufficiently    high    under 

Britishlaw(Gr.  Br.)..   547         1 

Standard  of  Qualification. 

See  Continuous  Phactice. 

Standing,  of  College — rules 

for   its   determination 

(O.) 422         6 

to     be     determined    by 

board  (O.) 422         5 

what  constitutes  indorse- 
ment by  board  (R.  I.).   465         4 
where     determined     by 
statute,  expert  opinion 
inadmissible  (Tex.).  . .  492         6 
Standing  of  College.     See 
Reputation,  Good  Stand- 
ing. 
State,  its  power  over  medical 
practice.     See     Constitu- 
tionality,    Legislature, 
Police  Power. 
State  Board  of  Health — 

not  a  judicial  body  (Mo.) .  .   693        u. 
State    Board    of    Health. 
See  Board  of  Examiners^ 
Statutes.       See  Construc- 
tion OF  Statutes. 
Steam  Doctor — presumption 
that  he  is  not  legally 

quaUfied  (N.  Y.) 389         2 

within  purview  of  stat- 
utes (O.) 427         1 

Students.  See    Medical 

Students,  Graduates. 
Supreme  Court  of  United 
States,   its     decisions    on 

medical  laws 497         2 

Surgeon — his  right  of  recov- 

eryatcommonlaw(Ill.)  236         3 
dentist  not  interchange- 
able with  (Iowa) 263         2 

may  do  within  his  pro- 
fession acts  which  a 
dentist  is  licensed  to 
do  (Minn.) 321         4 


(SUEOEON,  con.)  PAGE    NOTE 

distinguished    from    phy- 
sician and   midwife 

(O.) 416         1 

3  Hy.  VIII,  c.  11,  stiU  in 

force  (Gr.  Br.) 542         1 

having    certificate    from 
those  not  empowered 
to  grant  it  (Gr.  Br.) .  .   545         1 
in  England — in  1854  (Gr. 

Br.) 551         1 

his  right  to  compen- 
sation (Gr.  Br.).  .   551         1 
limits  upon  his  right 
of   recovery    (Gr. 

Br.) 551         1 

limits  of  his  business 

(Gr.  Br.) 551         1 

556         1 
when  he  may  supply 
medicines        (Gr. 

Br.) 556         1 

degree  of  skill  required. .   557        1 
unqualified  person  may 
carry     on    business 
through  quaUfied  sur- 
geon (Gr.  Br.) 557        1 

may  practise  though  un- 
registered (Gr.  Br.). . .  558        2 
differentiated  from  phy- 
sician and  apothecary 

(Gr.  Br.) 560        1 

history   of,    in   England 

(Gr.  Br.) . 564         2 

differentiation  from  bar- 
bers (Gr.  Br.) 664         2 

differentiation  from  phy- 
sicians (Gr.  Br.) 564        2 

Surgeon.     See    also    Physi- 
cian,  Surgery,   History, 
College     of     Surgeons, 
Apothecary,  Dentist. 
Surgery — essential    part   of 
instruction  at  medical 

coUege  (Ky.) 277        4 

includes  bonesetting,  etc. 

(Mass.) 303        1 

its  relation    to    therapy 

(Minn.) 318        3 

licensee  to  practise  medi- 
cine, may  practise 

(Minn.) 322        1 

is  included  in  medicine 

(Neb.) 350        1 

license  act  of  a.d.   1511 

(Neb.) 356        2 

what  it  is  (N.  Y.) 389        1 

included   in   practice   of 

physic  (Gr.  Br.) 542        1 

powers  of  Royal  College 
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(SOBGEEY,  con.)  _        PAGE   NOTE 

of  Surgeons  respecting 

(Gr.Br.) 564         2 

SuBGEKT.    See  also  Chibur- 

GICAL  AbT. 

Tax — license   tax   in  Alaska 

a  local  tax 183         1 

on  sale  of  liquor,  not 
avoided  by  licenap  to 

practise  (U.  S.) 190         1 

municipal,  cannot  take 
form  of  additional  li- 
cense to  State  licensee 

(Ga.) 224         1 

on  itinerants.     See  Itin- 
erant. 
Tax.    See  also  Liquok. 
Temporary    License  —  a  1  - 
tered  by  physician,  and 
recordedas  permanent, 
no  authority  (Or.)..  .  .    444         2 
void,    when    issued    by 
board  having  no  power 

to  issue  it  (Or.) 444         2 

in  Tennessee 483         1 

only  one  can  be  issued 

(Tex.) 490         2 

a  third  temporary  certifi- 
cate is  void  (Tex.)  . .  .   495         1 
Temporary  License.       See 

also  License. 
Territory  —  license    tax    is 
local,    not    federal 

(Alask.) 183         1 

validity  of  law  (N.  M.) . .   383         1 
Testimony.      See  Witness, 
Proof,    Evidence,     Pee- 

StfMPTION. 

Therapy,  defined  (Minn.).  .  .   318         3 
Thompsonian  Physicians — 
early  privileges  in  Del- 
aware     211         1 

in  Georgia 222         1 

in  Ohio 418         4 

Thompsonian      Physicians. 
See  also  Patented  Medi- 
cines. 
Transient,  ofi&ce,  what  is  not 

(Pa.) 460         2 

Transient.   See  Sojourner, 

Itinerant  Vendee. 
Travelling       Physician — 
what     is    travelling 

(Tex.) • 496         4 

considered  (Tex.) 704        n. 

Travelling  Physician.    See 

iTnjEEANT,  SOJOTJKNER. 

Turkish    Baths,     not     the 
practice  of  medicine  (111.)  240         2 


page   NOTE 

Univeesity  of  London — its 

history  (Gr.  Br.) 544         3 

its  Senate  empowered  to 
choose  member  of  Gen. 
Med.  Coun.  (Gr.  Br.)  .    544         3 
Univeesity  of  Glasgow,  its 

history  (Gr.  Br.) 565         2 

See  College  of  Surgeons. 
Unlicensed        Physician — 
may  be  guilty  as  phy- 
sician of  offence  (Mo.)  334         1 

may  not  prescribe  or 
administer  patented 
medicine  (N.  Y.) 389         1 

may  not  recover  for  pre- 
vious services  after 
repeal  of  law  (N.  Y.) .  .   392         1 

may  not  recover  for  pat- 
ented' medicines  pre- 
scribed by  him,  though 
he  be  patentee  (N. 
Y.) 397         1 

may  not  hold  himself  out 

as  physician  (N.  C).  .   410         3 

may  not  escape  because 
remedy  was  proprie- 
tary (N.  C.) 410         3 

may  be  liable  for  mal- 
practice (O.) 433         3 

may  not  practise  Chris- 
tian Science  (Pa.) ....   453         4 

may  not  enforce  agree- 
ment restraining  li- 
censed physician  from 
practice  (Gr.  Br.)  ....    556  1 

may  carry  on  practice 
through  qualified  as- 
sistants (Gr.  Br.)  ....   557         1 

may  recover  for  libel  to 
private       character 

(Ont.) 642         1 

Unlicensed  Physician.    See 
Offence,  Slander,  Libel, 
Compensation,  Recoveey 
OF    Compensation,    Wit- 
ness. 
Unprofessional    and    Dis- 
honoeable     Con- 
duct—what  it  is  (III.)  239         3 

cannot    be    defined    by 

board  (Ky.)..- 279         1 

law  unconstitutional 
which  does  not  define 
it  but  makes  it  ground 
of  revocation  (Ky.)..  .   279         1 

not  a  mere  violation  of 
professional  ethics 
(Minn.) 320         4 

not,    for   one   school   to 
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(Unprofessional,  con.)  page  note 

consult   with   another 
(Minn.) 320         4 

defined  (Mo.) 694        n. 

illxistration  of  what  is  not 

(Mont.) 343         2 

concealment  of  innocent 
miscarriage  is  not 
(Mont.) 343         2 

refusal  to  disclose  name 

of  patient  is  not(Mont.)  343         2 

whether  refusal  to  give 
incriminating  testi- 
mony is  evidence  of 
(Mont.) 343         2 

refusal  to  give  incrimi- 
nating testimony  is 
not  (Mont.) 343  2 

suspicious  circumstances 

are  not  (Mont.) 343         2 

insufficient  complaint  set 

aside  on  appeal(Mont.)  343         2 

to  charge  less  than  mini- 
mum fee  fixed  by  so- 
ciety is  not  (N.  Y.) . . .   391         2 

revocation  of  record  of 
void  license  is  not  re- 
vocation for  unprofes- 
sional or  dishonorable 
conduct  (Or.) 444         3 

use  of  diploma  of  another 

(R.  I.) 467         1 

not  limited  to  matters 
which  can  be  investi- 
gated  in   courts    (Br. 

Col.) 583         1 

Unprofessional    and    Dis- 

HONORABI/E  CONDUCT.      See 

Infamous  Conduct,  Dis- 
GRACBFUi,  Conduct. 

Unregistered  Physician, 
how  he  may  use  title  M.D. 
(N.  S.) 631         3 

Unregistered  Physician. 
See  Unlicensed  Physi- 
cian, Offence. 

Validation,  of  invalid  regis- 
tration (N.  Y.) 398         3 

excuses  offence  (N.  Y.).  .  398         3 

Vacation,  is  not  excluded  by 
"regular ,  uninterrupted 
course"  (Minn.) 319  2 

Venders.  See  Itinerant 
Venders,  Drugs  and  Med- 
icines. 

Violation  of  Act,  what  is 

(O.) 433         1 

Violation  of  Act.  See  al."" 
Offence,  Defence. 


PAGE   NOTE 

Witness — expert,  though  not 
a  qualified  practitioner 
(Ala.) 180        3 

not  compelled  to  produce 
remedy  prescribed  (D. 
C.) 216         1 

incompetency  of  mem- 
ber of  prosecuting  so- 
ciety (D.  C.) 216         1 

imlicensed   physician 

may  be  expert  (Miss.)  329         1 

those  unacquainted 
with  particular  treat- 
ment, as  experts  (Mo.)  694       n. 

whether  expert  must  be 
qualified  to  practise 
(Neb.) 352        2 

expert  may  be  cross-ex- 
amined as  to  license 
(N.  H.) 369         1 

value  of  testimony  of  un- 
licensed expert  (N.  H.)  369         1 

unconstitutionality  of  li- 
cense law  immaterial 
to  value  of  testimony 
of  unlicensed  expert 
(N.  H.) 369         1 

expert  in  lunacy  case 
need  not  be  qualified 
practitioner  (Wis.)  . .  .   536         2 

failure  to  record  Ucense 
does  not  disqualify  as 
expert  (Wis.) 536        3 

expert  may  testify  that 
he  is  duly  hcensed 
(Wis.) 536        3 

qualification  of  expert 
may  be  proved  by 
parole  (Wis.) 536        4 

graduate  of  medical  col- 
lege may  testify  as 
expert  (Wis.) 536        4 

whether  law  authorizing 
qualified  practitioners 
to  testify  as  experts  is 
exclusive  (Wis.) 537         2 

trained  nurse  as  expert 

(Wis.) 537        2 

qualification  of  expert 
discretionary  with 
court  (Wis.) 537        2 

physician  cannot  prove 
call  and  necessity  for 
his  services  (Que.).. . .   667        2 

relative  credibility  of 
accused    and    accuser 

(Que.) 669        4 

Witness.      See     also     Evi- 
dence. 
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LEGAL  STATUS  OF  THE  DEAD  BODT. 

Disposal  and  Obligations  to  Dispose  of  the  Same. 

—There  is  no  right  of  property,  in  the  ordinary  sense  of  the 
word,  in  a  dead  human  body ;  but  for  the  health  and  protection 
of  society  it  is  a  rule  of  the  common  law,  which  has  been  con- 
firmed by  statutes  in  all  civilized  states  and  countries,  that  public 
duties  are  imposed  upon  public  officers,  and  private  duties  upon 
the  husband  or  wife  and  the  next  of  kin  of  the  deceased,  to  pro- 
tect the  body  of  the  dead  from  violation  and  see  that  it  is  prop- 
erly interred,  and  to  protect  it  after  interment.  A  parent  is 
bound  to  provide  Christian  burial  for  a  deceased  child,  if  he  has 
the  means,  but  if  he  has  not  the  means,  though  the  body  remains 
unburied  so  long  as  to  become  a  nuisance,  he  is  not  indictable 
for  the  nuisance,  even  if  he  could  obtain  money  for  the  burial 
expenses  by  borrowing  it  of  the  poor-law  authorities  Cf  the  par- 
ish, for  he  is  not  bound  to  incur  a  debt  (Eeg.  v.  Vann,  2  Div. 
C.  0.,  325 ;  15  Jur.,  1,090).  On  the  other  hand  it  has  been  held 
in  England  that  every  householder  in  whose  house  a  dead  body 
lies  is  bound  by  the  common  law,  if  he  has  the  means  to  do  so, 
to  inter  the  body  decently,  and  this  principle  applies  where  a 
person  dies  in  the  house  of  a  parish  or  a  union  (Eeg.  v.  Stew- 
art, 12  A.  &  D.,  1,272).  And  the  expense  may  be  paid  out  of 
the  effects  of  the  deceased  (Tugwell  v.  Hayman,  3  Camp. ,  298, 
and  note). 

In  Pierce  v.  The  Proprietors  Swan  Point  Cemetery,  10  E.  I., 
227,  s.  c,  14  Am.  Eep.,  667,  the  Court  said:  "That  there  is  no 
right  of  property  in  a  dead  body,  using  this  word  in  its  ordinary 
sense,  may  be  well  admitted,  yet  the  burial  of  the  dead  is  a  sub- 
ject which  interests  the  feelings  of  mankind  to  a  much  greater 
degree  than  many  matters  of  actual  property.  There  is  a  duty 
imposed  by  the  universal  feelings  of  mankind  to  be  discharged 
by  some  one  toward  the  dead ;  a  duty,  and  we  may  also  say  a 
right,  to  protect  from  violation ;  it  may,  therefore,  be  considered 
as  a  sort  of  quasi  property,  and  it  would  be  discreditable  to  any 
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system  of  law  not  to  provide  a  remedy  in  such  a  case ;  .  .  .  bufc 
the  person  having  charge  of  it  cannot  be  considered  as  the  owner  •■ 
of  it  in  any  sense  whatever,  he  holds  it  only  as  a  sacred  trust  for 
the  benefit  of  all  who  may  from  family  or  friendship  have  an 
interest  in  it."    See  also  Wynkoop  v.  Wynkoop,  42  Pa.  St.,  293; 

4  Albany  Law  Jour.,  56 ;  Snyder  v.  Snyder,  60  How.  Prac,  368; 
Weld  V.  Walker,  130  Mass.,  422;  Guthrie  v.  Weaver,  1  Mo. 
Apps.,  136;  Neighbors  v.  J^Teighbors,  65  S.  W.  607,  s.c,  23  Ky. 
L.  Eep.,  1,433;  Buchanan  v.  Buchanan,  28  Misc.  (N.  Y.),  261; 
Johnson  v.  Marinus,  18  Abb.  ~E.  C,  72,  and  note.^ 

The  law  casts  the  duty  of  burial  of  the  wife  upon  the  hus- 
band, and  of  the  husband  upon  the  wife.  In  Secord  v.  Secord 
(cited  in  note  1  above),  the  Court  said:  "There  are  cogent  rea- 
sons connected  with  public  policy  and  the  peace  of  families, 
where  in  the  absence  of  testamentary  disposition  the  possession 
of  a  corpse  and  the  right  to  determine  its  burial  should  follow 
the  administration  of  the  estate."  Inasmuch  as  the  husband  has 
the  first  right  to  administer  upon  the  estate  of  the  wife,  and  the 
wife  upon  the  estate  of  the  husband,  the  law  imposes  the  correl- 
ative duty  of  burial  upon  the  person  having  such  right ;  and  so- 
it  has  been  held  that  the  husband  is  liable  for  the  necessary  ex- 
pense of  the  decent  interment  of  his  wife  from  whom  he  has  been 
separated,  whether  the  party  incurring  the  expense  is  an  under- 
taker or  mere  volunteer. ' 

But  if  the  deceased  dies  intestate,  leaving  no  husband  or  wife, 
the  duty  of  burial  is  cast  upon  the  next  of  kin,  in  the  order  of 
right  to  administration.  ^ 

Where  the  deceased  leaves  a  will  appointing  executors,  the 
executors  have  a  right  to  the  possession  of  the  body,  and  the 
duty  of  burial  is  imposed  upon  them,  but  it  has  been  doubted 

'  A  valuable  note  is  appended  to  98  Mass.,  538.     Bee  also  Gleason  t>. 

this  last  case,  citing  the  law  literature  Warner,   78  Minn.,  405,  where  it  is 

of  burial-grounds,  burials,  etc.,  and  held  further  that  when  the  husband 

also  giving  in  full  the  opinion  of  the  "  neglects  to  discharge  the  duty  of 

Special  Term  of  the  New  York  Su-  burying  his  dead  wife  he  is  liable  to- 

preme  Court,  in  the  case  of  Secord  v.  one  who  provides  for  her  necessary 

Secord,  not  elsewhere  reported.     And  and  reasonable  burial." 

see  also  The  Law  of  Burial,  4  Bradf.,  ^  Secord  ».  Secord,  supra;  Foley  e. 

508  (Matter  of  Beekman  St.).  Phelps,   1  App.  Div.   (N.  Y.),  551;; 

'^Ambrose  v.   Kerreson,  10  C.  B.,  Wynkoop  «.  Wynkoop,  43  Pa.  St., 

776;  Bradshaw  «.  Beard,  12  Com.  B.,  393;  Bogert  v.  Indianapolis,  13  Ind., 

n.   s.,    344;  Johnson  «.    Marinus,  18  135;  Snyder  «.  Snyder,  60  How.  Pr.,. 

Abb.  N.  C,  73;  Hewitt  r.  Bronson,  368;  Law  of  Burial,  4  Bradf.,  503. 

5  Daly,  1 ;   Cunningham  v.  Reardon, 
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whether  at  common  law  a  direction  by  will  concerning  the  dis- 
posal of  the  body  could  be  enforced,  and  therefore  the  right  to 
make  such  direction  has  been  conferred  by  statute  in  several 


And  where  a  widow  ordered  the  funeral  of  her  husband,  it 
was  held  that  she  was  liable  for  the  expense,  although  she  was 
an  infant  at  the  time,  the  Court  holding  that  the  expense  fell 
under  the  head  of  necessaries,  for  which  infants'  estates  are 
liable.'' 

Generally,  the  estate  of  a  decedent  should  be  charged  with 
the  expenses  of  burial.^ 

Such  acts  as  casting  a  dead  human  body  into  a  river  without 
the  rites  of  sepulture  (Kanavan's  Case,  1  Me.,  226) ;  stealing  a 
corpse  (2  East,  P.  C. ,  652)  or  stealing  for  dissection  a  dead  body 
of  one  executed  when  the  death  sentence  did  not  direct  dissection 
(Eex  V.  Cundick,  D.  &  E.,  n.  p.,  13),  were  indictable  offences 
at  common  law." 

In  the  works  of  the  early  dramatists,  and  by  some  writers  of 
fiction,  it  has  been  stated  or  implied  that  the  body  of  a  deceased 
person  could  be  seized  and  detained  to  compel  the  payment  of 
his  debts.  This  was  never  the  law.  In  Jones  v.  Ashburnham, 
i  East,  460,  it  was  held  that  to  seize  a  dead  body  on  pretence  of 
arresting  for  debt  would  be  contra  bonos  mores,  and  an  extortion 
on  the  relatives,  and  that  case  distinctly  overrules  any  authority 
to  be  derived  from  the  case  of  Quick  v.  Coppleton,  1  Vent.,  161, 
to  the  effect  that  forbearance  to  seize  or  hold  a  body  upon  such 
a  pretence  would  afford  any  consideration  for  a  promise  to  pay 
a  debt.  So  also  where  a  jailer  refused  to  give  up  a  body  of  a 
person  who  had  died  while  a  prisoner  in  execution  in  his  cus- 
tody, to  the  executors  of  the  deceased,  unless  they  would  satisfy 

' In  New  York  State,  section  305  of  Patterson,  59  N.  Y.,  583 ;  "Williams  «. 

the  Penal  Code  provides:  "A  person  Williams,  Law  Rpts.,  20  Ch.  D.,  659; 

iias  the  right  to  direct  the  manner  in  3  Wms.  on  Exrs.,  p.  968;  Secord  t>. 

which  his  body  shall  be  disposed  of  Secord,  supra. 

after  his  death ;  and  also  to  direct  the  ^Chappel  v.  Cooper,  13  M.  &  W., 

manner   in  which  any  part  of   his  252. 

body,  which  had  become  separated  'Patterson    v.    Patterson    (supra); 

therefrom  during  his  lifetime,  shall  Patterson  v.  Buchanan,  40  App.  Div. 

be  disposed  of;  and  the  provisions  of  (N.  Y.),  493. 

this  chapter  do  not  apply  to  any  case  ^Bishop  Crim.  Law,  sec.  506;  see 

where  a  person  has  given  directions  also    Eoscoe's    Cr.    Ev.,    445,    446; 

lor  the  disposal  of  his  body  or  any  Stephens'   Dig.   Crim.   L.,  sec.   392; 

part  thereof  inconsistent  with  those  Beg.  ■».  Clark,  15  Cox  C.  C,  171. 
provisions."     See  also  Patterson   v. 
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certain  claims  against  the  deceased  due  the  jailer,  the  Court 
issued  a  peremptory  mandamus  in  the  first  instance,  command- 
ing that  the  body  should  be  delivered  up  to  the  executors  (Eeg. 
V.  Fox,  2  Q.  B.,  247).  And  in  E.  v.  Scott,  2  Q.  B.,  248,  it  was 
said  that  a  jailer  who  should  attempt  to  do  so  would  be  guilty 
of  misconduct  in  his  public  character,  for  which  he  would  be 
liable  to  prosecution. ' 

Sow  and  by  Whom  the  Dead  Human  Body  may  be  Removed  or 
Exhumed. — Where  the  right  of  burial  has  been  exercised,  and 
the  body  interred  in  its  final  resting-place,  no  person  has  any 
right  to  interfere  with  it  without  the  consent  of  the  owner  of  the 
grave,  or  of  the  properly  constituted  public  authorities.  In 
Foster  v.  Dodd,  8  D.  &  E.,  842-854,  it  was  held  that  a  dead 
body  belongs  to  no  one,  and  is,  therefore,  under  the  protection 
of  the  public.  If  it  lies  in  consecrated  ground,  ecclesiastical  au- 
thorities will  interpose  for  its  protection;  but  Avhether  in  ground 
consecrated  or  uneonsecrated,  indignities  offered  to  the  remains, 
or  the  act  of  indecently  disinterring  them,  are  the  ground  of  an 
indictment." 

Even  the  purchaser  of  land  upon  which  is  located  a  burial- 
ground  may  be  enjoined  from  removing  bodies  therefrom,  if  he 
attempts  to  do  so  against  the  wishes  of  the  relatives  or  next 
of  kin  of  the  deceased.  Every  interment  is  the  concession  of 
a  privilege  which  cannot  afterward  be  repudiated,  and  the 
purchaser's  title  to  the  ground  is  fettered  with  the  right  of 
burial.' 

On  the  other  hand,  the  right  of  the  municipal  or  State  au- 
thorities to  remove  dead  bodies  from  cemeteries  with  the  consent 
of  the  owner  of  the  burial  lot  or  in  the  execution  of  the  right  of 
eminent  domain,  is  well  settled.* 

After  the  right  of  burial  has  once  been  exercised  by  the  per- 
son charged  with  the  duty  of  burial,  or  where  such  person  has 

'  Reg.  ■».  Scott,  2  Q.  B.,  248.     Some  mitted:    "Earth    to    earth,   ashes  to 

of  the  United   States  have  enacted  ashes,  dust  to  dust." 

statutes  declaiing  it  to  be  a  misde-  '1st  Pres.   Ch.  ■».  2d  Pres.  Ch.,  3 

meanor  to  attach  or  seize  under  ex-  Brewster,  372 ;  and  see  also  Pierce  ». 

ecution  a  dead  body.     See  synopsis  at  Proprietors  Swan  Point  Cem.,  supra. 

end  of  this  article.  ''Craig.  ».  1st  Pres.  Ch.,  88  Pa.  St., 

'  So  in  Meagher  v.  Driscoll,  96  Am.  42 ;  Charleston  v.  Wentworth  Cem., 

Dec,  759,  it  was  held   that  a  dead  4  Strob.  (S.  Car.),  306 ;  Coates  ».  New 

body  is  not  the  subject  of  property,  York  City,  7  Cow.,  585;  Hamilton  v. 

and  after  burial  it  becomes  a  part  of  New  Albany,  30  Ind.,  482;  Paige  ». 

the  ground  to  which  it  has  been  com-  Symonds,  63  N.  H.,  17. 
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consented  to  the  burial  by  another  person,  no  right  to  the  corpse 
remains  except  to  protect  it  from  unlawful  interference. ' 

On  the  other  hand,  where  a  husband  did  not  freely  consent 
to  the  burial  of  his  wife  in  a  lot  owned  by  another  person,  it  wa 
held  that  a  court  of  equity  might  permit  him,  after  such  burial, 
to  remove  her  body,  cofln,  and  tombstones  to  his  own  lot,  and 
restrain  any  person  from  interfering  with  such  removal." 

In  Ehodes  v.  Brandt,  21  Hun  (N.  Y.),  1,  the  defendant 
brought  an  action  against  one  Beelard  to  recover  for  services 
rendered  by  him,  as  a  physician,  in  treating  a  child  of  Beelard's 
for  a  fracture  of  the  thigh-bone,  in  which  action  Beelard  set  up 
malpractice  on  the  part  of  the  defendant  as  a  defence.  During 
the  pendency  of  the  action  the  child  died  and  was  buried.  Sub- 
sequently Beelard,  the  father,  acting  under  the  advice  of  his 
counsel,  directed  and  allowed  the  plaintiff,  a  physician,  to  cause 
the  body  of  the  child  to  be  exhumed,  and  a  portion  of  the  thigh- 
bone to  be  removed,  in  order  that  it  might  be  used  in  evidence  on 
the  trial  of  the  question  of  malpractice.  After  the  bone  was  re- 
moved, the  body  was  retarned  to  the  grave.  The  defendant 
thereupon  caused  the  plaintiff  to  be  arrested  for  unlawfully  re- 
moving the  body  from  the  grave  contrary  to  the  provisions  of 
the  "Statute,  and  the  plaintiff  sued  the  defendant  for  malicious 
prosecution.  The  Court  held  that  the  plaintiff  had  not  removed 
the  body  from  the  grave  "for  the  purpose  of  sale  or  dissection 
or  from  mere  wantonness, "  as  these  terms  were  used  in  the  statute 
(3  E.  S.,  6th  ed.,  965),  for  violation  of  which  he  had  been  ar- 
rested, nor  had  he  committed  any  offence  against  public  decency 
or  the  spirit  of  the  statute.  ° 

Avtopsies,  by  Whom  Ordered;  the  Rights  of  Relatives  and  Ac- 
cused, Persons. — As  shown  in  a  previous  article  in  this  volume,  on 

'Peters  «.   Peters,  43  N.   J.   Eq.,  In  this  last  case  it  was  held  that  a 

140;  Lowry  <i>.  Plitt,  11  Phila.,  303;  tomb,   although  constructed    in  the 

WeldD.  Walker,  supra;  in  re  Downs,  form  of  an  elaborate  mausoleum  and 

W  N.  T.  St.  Rep.,  189;  Morland  v.  built  above  the  surface  of  the  ground, 

Richardson,  32  Beav. ,  596 ;  s.  c. ,  24  was  not  a  "  building,  erection  or  eu- 

M*..  33;  Guthrie  «.  Weaver,  1  Mo.  closure,"  within  the  meaning  of  the 

App.,  136;  4  Step.  Com.,  371;  Reg.  criminal  statutes  defining  the  crime 

t.  Theiss,  10  B.  &  S.,  298.  of  burglary  in  entering  a  "building, 

'Weld  «.  Walker,  SM^wffl/  see  also  erection    or    enclosure";   and  hence 

Johnson  «.  Marinus,  supra.  that  entering  such  a  tomb  and  taking 

'See  also  Com.  «.  Slack,  19  Pick.,  therefrom    a   dead    body    with    its 

304;  Palmer  «.  Broder,  78  Wis.,  483;  grave-clothes  and   cerements  would 

People  «.  Fitzgerald,  105  N.  Y.,  146;  not  amount  to  the  crime  of  burglary. 
People  a  Richards,  138  N.  Y.,  137. 
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the  Powers  and  Duties  of  Coroners  and  Medical  Examiners,  in 
cases  of  sudden  or  suspicious  death,  it  has  been  the  law  for 
nearly  a  thousand  years  that  an  inquisition  or  inquest  super 
visum  corporis  must  be  held  by  an  officer  known  as  a  coroner,  and 
that  this  office  and  its  powers  and  duties  were  inherited  by  this 
country  as  part  of  the  English  common-law  system  in  force  at 
the  time  of  the  formation  of  the  republic  of  the  United  States. 
When  a  body  has  been  buried,  and  the  coroner  believes  that  an 
inquest  is  necessary,  he  has  power  to  disinter  the  body  and  hold 
an  inquest,  and  he  may  direct  a  post-mortem  examination  to  be 
made,  but  after  having  done  so  he  must  cause  the  body  to  be 
reinterred.  It  is  now  well  settled  that  in  holding  such  an  in- 
quest, and  making  such  an  autopsy  or  post-mortem  examination 
required  by  his  official  duty,  the  coroner  has  authority  to  em- 
ploy, and  it  is  his  duty  to  employ,  professional  skill  and  aid, 
and  his  contract  will  bind  the  county  to  pay  a  reasonable  com- 
pensation for  the  same. ' 

As  will  be  seen  below  from  a  synopsis  of  the  statutes  relating 
to  this  matter,  many  of  the  States  have  enacted  statutes  defining 
and  prescribing  the  duties  of  the  coroner  and  other  public  offi- 
cers in  such  cases.  At  an  early  period  in  England  (see  2  and  3 
Will.  IV.,  chap.  75,  sec.  7)  it  was  enacted  by  the  English  Par- 
liament that  any  executor  or  other  person  having  lawful  posses- 
sion of  the  body  of  a  deceased  person,  and  not  being  an  under- 
taker or  other  party  entrusted  with  the  body  for  the  purpose 
only  of  interment,  might  lawfully  permit  the  body  of  such  de- 
ceased person  to  undergo  an  anatomical  examination,  unless  to 
the  knowledge  of  such  executor  or  other  party  such  person 
should  have  expressed  his  desire  during  his  life  in  writing,  or 
verbally  in  the  presence  of  two  or  more  witnesses  during  his  ill- 
ness whereof  he  died,  that  his  body  after  death  might  not  under- 
go such  examination,  or  unless  the  surviving  husband  or  wife 
or  known  relative  of  the  deceased  shall  require  the  body  to  be 
interred  without  such  examination.  By  another  section  of  this 
statute  (sec.  10),  professors  of  anatomy  and  other  persons  duly 
licensed  were  declared  not  liable  to  punishment  for  having  in 

'  County  of  Northampton  v.  Innes,  (N.  Y.),  197;  Cosford  v.  Board  Super- 

2  Carey  (Pa.),  156;  Com.  v.  Hannan,  visors,  38  N.  Y.  St.  Rep.,  964;  Co.  of 

4   Barr.    (Pa.),   269;    Alleg.    Co.    v.  AUeg.    v.    Shaw,   34  Pa.    St.,    801; 

Watts,    3     Barr.    (Pa.),     468;    Van  Board  of  Com.  ■».  Jameson,  86  Ind., 

Hovenbergh  v.  Hasbrouck,  45  Barb.  154. 
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their  possession  human  bodies,  when  having  such  possession  ac- 
cording to  the  provisions  of  the  act. 

The  matter  of  ordering  autopsies  and  dissections  of  dead 
bodies,  or  exhuming  the  same  for  that  purpose  or  other  pur- 
poses, is  of  so  much  public  importance  that  it  has  been  regulated 
in  nearly  all  of  the  United  States  by  statutory  enactments, 
synopses  of  which  and  of  the  other  statutes  relating  to  the 
subject-matter  of  this  article  are  hereunto  appended. 


synopsis  of  statutes. 

Alabama. 

Eemoval  of  body  wantonly  for  dissection  or  sale,  purchase  of 
a  body  unlawfully  disinterred,  violating  grave  with  intent  to 
steal  body,  etc.,  or  wantonly  mutilating  body,  is  punishable  by 
fine  or  imprisonment  (Code  [1896],  sees.  4,644,  4,649). 

Coroner,  or  in  his  absence  justice  of  the  peace,  to  hold  in- 
quest and  direct  examination  of  body  by  surgeon,  etc.  (Code 
[1896],  sees.  4,924  et  seq.). 

Alaska. 

Wrongfully  disinterring  or  removing  a  dead  body  is  punish- 
able by  imprisonment  (Penal  Code,  sec.  131). 

Commissioners  of  the  district  court,  acting  as  coroners,  shall 
hold  inquests  and  direct  examination  of  body  by  physician  in 
presence  of  jury,  etc.  (Crim.  Code,  sees.  364  et  seq.). 

Coroner  to  bury  unclaimed  body  of  stranger  at  public  ex- 
pense (Crim.  Code,  sees.  373,  374). 

Aeizowa. 

Mutilation,  etc.,  of  dead  body  is  a  felony  (Pen.  Code,  sec. 
253). 

Removal  of  a  part  of  body  unlawfully  is  punishable  (Pen. 
Code,  sec.  254). 

Duty  of  burying  body  is,  if  a  married  woman,  on  husband ; 
if  not  a  married  woman,  on  nearest  of  kin  who  is  an  adult  pos- 
sessed of  sufficient  means.  If  deceased  has  no  relatives,  on  coro- 
50 
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ner  holding  inquest  or  overseers,  etc.,  of  poor  (Pen.  Code,  sec, 
255). 

Eefusal  of  one  on  whom  duty  of  burial  is  imposed  by  law  is 
punishable  (Pen.  Code,  sec.  256). 

Arrest  or  attachment  of  a  dead  body  is  a  misdemeanor  (Pen. 
Code,  sec.  258). 

Coroner  to  hold  inquest  and  direct  autopsy  (Pen.  Code,  sees. 
1,258  etseq.). 

Person  whose  duty  it  is  to  bury  body  is  entitled  to  custody 
except  where  coroner  holds  it  until  inquest  is  completed  (Pen, 
Code,  sec.  257). 

Arkansas. 

Bodies  of  persons  dying  in  almshouse,  prison,  house  of  cor- 
rection, or  jail  shall  be  surrendered  to  a  physician  for  dissec- 
tion, etc. ,  unless  the  deceased  requested  to  be  buried  or  the  body 
is  claimed  by  relatives,  or  unless  deceased  died  suddenly  and 
unknown ;  and  after  such  use  for  dissection  it  shall  be  decently 
buried  (E.  S.  [1894],  sees.  2,501,  2,502). 

Removal  of  dead  body  for  the  purpose  of  dissection  or  steal- 
ing, or  from  wantonness,  or  receiving  same  knowing  it  to  have 
been  unlawfully  disinterred,  is  a  misdemeanor  (E.  S.  [1894], 
sees.  1, 923  et  seq. ). 

Dead  body  can  be  transported  out  of  county  in  which  death 
occurred  on  permit  of  State  board  of  health  (E.  S.  [1894],  sec. 
520). 

Coroner  to  hold  inquest  and  direct  autopsy,  etc.  (E.  S.  [1894], 
sees.  751  et  seq. ). 

And  may  order  a  body  to  be  disinterred  for  inquisition  (E. 
S.  [1894],  sec.  777). 

CALIFOENLi. 

Eemoval,  mutilation,  or  disinterment  of  dead  body  without 
authority  of  law  is  a  felony  (Pen.  Code,  sec.  290,  Polit.  Code, 
sec.  3,027). 

Eemoval  of  part  of  body  for  sale  or  dissection,  maliciously 
or  wantonly,  is  punishable  (Pen.  Code,  sec.  291). 

The  duty  of  burial  of  a  married  woman  is  on  husband ;  other 
than  a  married  woman,  on  nearest  of  kin  an  adult  with  suffi- 
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cient  means;  where  no  relatives,, on  coroner  who  held  the  in- 
quest or  overseers,  etc.,  of  poor  (Pen.  Code,  sec.  292). 

Eefusal  to  bury  by  person  on  whom  duty  rests  by  law  to 
bury  is  a  misdemeanor,  and  he  is  liable  for  treble  the  expenses 
(Pen.  Code,  sec.  293). 

Custody  of  body  is  on  him  on  whom  duty  to  bury  is  imposed 
by  law,  except  where  coroner  detains  remains  for  inquest  (Pen. 
Code,  sec.  294). 

Arrest  or  attachment  of  dead  body  for  any  debt  or  demand 
is  a  misdemeanor  (Pen.  Code,  sec.  295). 

One  who  disinters  or  exhumes  a  body  without  permit  of  board 
of  health,  health  of&cer,  or  mayor,  or  transports  such  exhumed 
remains  through  streets  of  town,  city,  etc.,  except  in  a  sealed 
coffin,  is  guilty  of  a  misdemeanor  (Laws,  1878,  ch.  673). 

A  sheriff,  coroner,  or  keeper  of  county  poorhouse,  public 
hospital,  county  jail,  or  State  prison,  etc.,  must  surrender  bodies 
of  those  who  are  to  be  buried  at  public  expense,  to  any  physi- 
cian or  surgeon  for  dissection,  etc.,  unless  deceased  during  his 
last  sickness  requested  to  be  buried  or  body  is  claimed  by  rela- 
tives, etc.,  or  deceased  was  a  stranger  or  traveller  who  died  sud- 
denly (Polit.  Code,  sec.  3,094). 

Coroner  to  bury  body  when  no  other  person  takes  charge  of 
same  (Polit.  Code,  sec.  4,286). 

Coroner  to  hold  inquest,  direct  autopsy,  and  may  exhume 
(Pen.  Code,  sec.  1,510). 

COLOKADO. 

Concealment  of  death  of  issue  which  if  born  alive  would  be 
a  bastard,  is  punishable  (Mills'  Stat.,  sec.  1,195). 

Body  of  criminal  executed  for  capital  offence  shall  be  deliv- 
ered to  a  physician  or  surgeon  unless  claimed  by  relative  or 
friend  (Mills'  Stat.,  sec.  1,204). 

Board  of  health,  mayor,  etc.,  or  officer,  etc.,  having  control 
of  any  almshouse,  prison,  hospital,  jail,  etc.,  shall  surrender 
bodies  to  be  buried  at  public  expense  to  any  physician  or  sur- 
geon for  dissection,  etc. ,  unless  deceased  during  last  illness  re- 
quested to  be  buried,  or  body  is  claimed  by  relatives  or  friends, 
or  deceased  was  a  stranger  or  traveller  who  died  unknown 
(Mills'  Stat.,  sees.  1,547,  1,548). 
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Poor  person  to  be  decently  buried  (Mills'  Stat.,  Supp.,  sec. 
3,391  a). 

Coroner  to  hold  inquest,  etc.,  or,  if  none,  bury  it  decently  at 
expense  of  county  (Mills'  Stat.,  sees.  870-882). 

Eemoval  of  body  unlawfully  for  sale,  dissection,  etc.,  pun- 
ishable (Mills'  Stat.,  sec.  1,367). 

Trustees  of  town  or  village  or  board  of  health  of  city  may 
direct  removal  of  dead  bodies  from  cemetery  (MiUs'  Stat.,  Supp., 
sec.  3,597  a). 

Connecticut. 

No  body  shall  be  buried  or  disinterred  or  removed  beyond 
limits  of  any  town  unless  a  permit  is  obtained,  and  where 
deceased  died  of  an  infectious  disease  body  shaU  be  in  a  her- 
metically sealed  case  (Gen.  Stat.,  sees.  1,864,  1,866,  1,867, 
1,871). 

Custody  of  remains  is  in  husband  or  wife  or  next  of  kin 
(Gen.  Stat.,  sec.  363). 

Coroner  to  hold  inquest,  etc.  (Gen.  Stat.,  sees.  1,774  et  seq.). 

And  deliver  body  to  friends,  or,  if  none,  to  town  authorities 
,for  burial  (Gen.  Stat.,  sec.  1,784). 

Mayor,  etc.,  may  deliver  bodies  of  those  not  buried  within 
twenty-four  hours  after  death  to  medical  college  for  dissection, 
etc.,  unless  relatives  or  friends  do  not  consent,  or  deceased  re- 
quested to  be  buried,  or  was  a  stranger  or  traveller  (Gen.  Stat., 
sec.  4,428). 

Bodies  of  convicts  dying  in  State  prison  and  not  having  any 
known  relatives,  shall  be  delivered  to  medical  institution  of  Tale 
College  (Gen.  Stat.,  sec.  4,432). 

Body  of  one  dying  in  a  hospital  shall  not  be  examined  unless 
father,  etc.,  consent,  or  if  none,  within  forty-eight  hours  after 
death  (Gen.  Stat.,  sec.  4,435). 

Eemoval  of  body  from  grave  unlawfully,  or  receiving,  secret- 
ing, or  dissecting  same  is  punishable  (Gen.  Stat.,  sec.  1,377). 

Body  of  executed  criminal  shall  be  buried  by  prison  warden 
(Gen.  Stat.,  sec.  1,527). 

Delaware. 

Coroner  to  hold  inquest,  etc. ,  and  may  cause  body  to  be  dis- 
interred (E.  L.,  ch.  33). 
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Eemoval  of  body  from  grave  unlawfully,  a  misdemeanor 
(Laws,  1883,  ch.  234). 

Florida. 

Buying,  selling,  or  having  possession  for  purpose  of  buying 
or  selling,  a  dead  body  is  punishable  (E.  L.,  sec.  2,625). 

Concealing  birth  of  issue  which  if  born  alive  would  be  a 
bastard,  is  punishable  (E.  L.,  sec.  2,393). 

Coroner  to  hold  inquest,  etc.  (E.  L.,  sees.  8,011,  3,019). 

Georgia. 

Concealing  birth  of  issue  which  if  born  alive  would  be  a  bas- 
tard is  a  misdemeanor  (Code,  Part  III.,  sec.  79). 

Coroner  to  hold  inquest  on  body  or  to  disinter  same  for  in- 
quisition (Code,  Part  III.,  sees.  417,  1,255  et  seq.). 

Public  officers  and  their  assistants,  and  their  deputies  of 
every  county,  city,  town,  or  other  municipality,  or  of  every 
prison,  chain  gang,  penitentiary,  county  morgue,  or  public  hospi- 
tal, having  control  of  dead  body  to  be  buried  at  public  expense 
(not  dying  of  infectious  disease),  shall  deliver  same  to  medical 
college  for  dissection,  etc. ,  unless  claimed  by  friends  or  relatives 
or  such  friends  or  relatives  request  same  to  be  buried,  or  unless 
deceased  was  a  stranger  or  traveller  (Laws,  1887,  vol.  2,  p.  77). 

Eemoval  of  body  from  grave,  etc.,  unlawfully  for  dissection 
or  sale  is  a  crime ;  or  receiving  or  purchasing  it  knowing  it  to 
have  been  so  taken,  or  trafficking  in  dead  bodies,  or  having  them 
conveyed  without  the  State  for  sale,  etc.,  is  a  crime  (Code,  Part 
III.,  sec.  415). 

Hawah. 

Concealing  birth  of  issue  which  if  born  alive  would  be  a  bas- 
tard is  punishable  (Pen.  Laws  [1897],  sec.  85). 

Official  authorized  to  act  as  coroner  to  hold  inquest  (Pen. 
Lavs  [1897],  sees.  973  et  seq.). 

Unlawful  disinterment  is  punishable  by  fine  or  imprisonment 
(Pen.  Laws  [1897],  sec.  986). 

Coroner  to  view  and  bury  body  of  stranger  (Pen.  Laws 
[1897],  sec.  984). 
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Idaho. 

Coroner  to  hold  inquest,  etc.,  and  may  exhume  body  for  that 
purpose  (Pen.  Code,  sees.  5,773  et  seq.). 

Coroner  to  bury  body  decently  when  not  claimed  by  rela- 
tives, etc.,  and  if  necessary  at  expense  of  county  (Polit.  Code, 

sec.  1,702). 

Illinois. 

Eemoval  of  body  unlawfully  or  aiding  in  such  removal  is 
punishable  as  a  felony — one  to  ten  years'  imprisonment  (Crim. 
Code,  sec.  138). 

Coroner  to  hold  inquest,  etc.  (E.  S.,  ch.  31), 

And  to  deliver  body  to  friends  or  bury  decently  if  no  friends 
claim  it,  if  necessary  at  county  expense  (E.  S.,  ch.  31,  sec.  24). 

Body  of  executed  criminal  may  be  delivered  to  any  physi- 
cian or  surgeon  for  dissection  unless  friends  object  (Crim.  Code, 
sec.  443). 

Any  public  officer  in  whose  custody  the  body  of  a  deceased 
person  required  to  be  buried  at  public  expense  shall  be,  shall 
when  requested  deliver  the  remains  to  medical  college  or  physi- 
cian or  surgeon,  after  notice  to  relatives  or  guardians  of  de- 
ceased, unless  such  relatives  shall  demand  body  for  burial ;  such 
medical  college,  etc.,  must  give  bond  that  it  will  use  body  for 
dissection,;  buying  or  selling  it  is  a  misdemeanor ;  after  dissec- 
tion body  must  be  buried  or  cremated  by  medical  college,  etc. 
(E.  S.,  ch.  91,  sees.  1-4). 

INDLAN   TEEEITOET. 

Eemoval  of  dead  body  for  the  purpose  of  dissection,  or  steal- 
ing, or  from  wantonness,  or  purchase  of  body  known  to  be  so 
removed,  is  a  misdemeanor  (Ann.  Stat.  [1899],  sees.  I,2i5  et  seq.). 

Indiana. 

Eemoval  of  dead  body  or  part  of  same  unlawfully  is  a  felony 
(E.  S.  [1897],  sees.  2,322,  2,323). 

Concealment  of  body  or  part  thereof,  which  has  been  unlaw- 
fully used  for  dissection,  is  a  felony  (E.  S.  [1897],  sec.  2,324). 

Eeceiving  or  buying  a  body,  knowing  it  to  have  been  unlaw- 
fully disinterred,  is  a  felony  (E.  S.  [1897],  sec.  2,825). 
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Dead  body  of  one  dying  in  a  State,  city,  or  county  prison  or 
jail,  or  county  asylum  or  infirmary  or  public  hospital,  or  dead 
body  of  an  executed  criminal,  or  dead  body  of  a  vagrant,  or  one 
killed  while  committing  a  felony  or  escaping  from  prison  or  offi- 
cers, may  be  delivered  to  the  faculty  of  a  medical  college  in 
State  for  dissection,  etc.,  unless  deceased  requested  to  be  buried 
or  body  is  claimed  by  next  of  kin  (E.  S.  [1897],  sees.  5,829  et 
seq.). 

Dissecting  or  possessing  body  for  dissection  except  as  pre- 
scribed by  law  is  a  felony  (E.  S.  [1897],  sec.  5,842). 

Coroner  to  hold  inquest,  etc.  (E.  S.  [1897],  sees.  8,337  et  seq.). 

Iowa. 

Coroner  to  hold  inquest,  etc.  (Code  [1897] ,  sees.  515  et  seq. ). 

To  bury  body  decently  at  expense  of  county,  if  necessary,  or 
deliver  it  to  friends  (Code  [1897],  sec.  527). 

Eemoval,  etc.,  of  dead  body  unlawfully,  or  aiding  such  re- 
moval or  knowingly  receiving  body  so  removed,  etc.,  is  punish- 
able (Code  [1897],  sec.  4,945). 

Coroner,  undertaker,  superintendent  of  public  asylum,  hos- 
pital, poorhouse,  or  penitentiary,  may  deliver  body  to  medical 
college  or  physician  for  dissection,  etc.,  unless  relatives,  etc., 
refuse,  or  deceased  desired  to  be  buried,  and  after  such  use  the 
remains  shall  be  interred  (Code  [1897] ,  sees.  4, 946  et  seq. ). 

Bodies  of  those  executed,  or  dying  in  hospitals  or  prisons 
under  sentence  for  crime,  shall  be  delivered  to  medical  college 
or  association  or  any  physician  or  surgeon  for  dissection,  etc., 
unless  relatives  or  friends  do  not  consent,  or  body  shall  have  been 
interred,  or  is  not  claimed  by  relatives,  or  deceased  expressed  a 
wish  to  be  buried,  and  after  such  use  the  remains  shall  be  in- 
terred (Gen.  Stat.,  sec.  3,758). 

State  board  of  health  shall  issue  permits  for  transportation  of 
bodies  beyond  county  where  death  occurred  (Gen.  Stat.,  sec. 
6,030). 

Kansas. 

Coroner  to  hold  inquest,  etc.  (Gen.  Stat.  [1901],  sees.  1,761 
at  seq.). 

To  bury  body  if  not  claimed  by  friends,  etc.,  and  at  public 
expense,  if  necessary  (Gen.  Stat.  [1901],  sec.  1,773). 
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Eemoval  of  a  body  unlawfully,  for  dissection  or  wantonly, 
or  receiving  body  knowing  it  to  have  been  so  removed,  is  a  mis- 
demeanor (Gen.  Stat.  [1901],  sees.  2,22i  et  seq.). 

Body  of  criminal  or  unclaimed  person  which  would  otherwise 
be  buried  in  the  Potter's  Field  may  be  claimed  and  received  by 
medical  college  for  study,  etc.,  which  shall  give  bond  that  re- 
mains will  be  used  for  such  purpose,  unless  deceased  requested 
to  be  buried  or  body  is  claimed  by  friends,  etc.,  and  not  until 
after  search  for  such  friends,  etc.  (Gen.  Stat.  [1901],  sees.  4,025 

et  seq. ). 

Kentucky. 

Coroner  to  hold  inquest,  etc.  (Stat.  [1903],  sees.  528,  533). 

To  bury  the  body  or  deliver  to  friends  (Stat.  [1903],  sec.  531). 

Body  of  one  dying  on  a  steamboat,  or  other  craft,  if  not 
claimed  by  friends,  shall  be  buried  by  master  or  ofScer  in  com- 
mand, on  shore,  at  least  four  feet  deep  (Stat.  [1903],  sec.  1,334). 

Removal  of  body  unlawfully  from  grave  is  punishable  (Stat. 
[1903],  sec.  1,335). 

Any  person  who  brings  ashore  a  body  from  a  navigable 
stream  shall  receive  a  reward  of  $5  (Stat.  [1903],  sec.  4,286). 

Body  in  possession  of  any  person,  unclaimed  for  three  days 
by  friends,  etc.,  after  notice  to  them,  if  they  are  known,  to  be 
delivered  to  medical  college  on  request  of  professor  thereof,  and 
may  be  embalmed,  and  dissected  if  unclaimed  after  thirty  days; 
medical  college  to  give  bond  that  bodies  wiU  be  used  for  such 
purpose,  and  to  bury  bodies  (Stat.  [1903],  sees.  2,644  et  seq.). 

Concealing  birth  of  child  which  if  born  alive  would  be  a  bas- 
tard is  punishable  by  imprisonment  (Stat.  [1903],  sec.  1,220). 

LOUISLiNA. 

Coroner  shall  hold  inquest,  etc.,  and  bury  body  when  not 
claimed  by  friends  (Wolff  Const.  &  Eev.  L.,  sees.  653-660). 

Maine. 

Coroner  to  hold  inquest,  etc.  (R.  S.,  ch.  140,  sec.  1). 

To  bury  the  body  at  State  or  town  expense  (R.  S.,  ch.  140, 
sec.  11). 

Seizure  of  body  on  execution,  punishable  (R.  S.,  ch.  125,  sec. 
31). 
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Permit  to  bury  or  disinter  to  be  obtained  from  town  clerk, 
etc.  (B.  S.,  ch.  61,  sees.  23,  24,  28). 

Bemoval,  etc.,  of  body  unlawfully,  or  receiving  it  knowingly^ 
or  exposing,  etc,  body,  is  punishable  (E.  S.,  ch.  125,  sec.  32). 

Bodies  of  destitute  persons  may  be  buried  and  the  expense 
recovered  from  the  town  (E.  S.,  ch.  27,  sec.  37). 

If  any  resident  request  or  consent  that  his  body  be  delivered 
to  a  physician  or  surgeon  for  dissection,  it  may  be  so  delivered, 
unless  kindred  or  family  connection  objects  (E.  S.,  ch.  17,  sec.  1). 

Professors  of  incorporated  medical  colleges,  a  board  to  re- 
ceive and  distribute  dead  bodies  for  dissection  of  persons  dying 
in  prisons,  unless  the  deceased  requested  to  be  buried;  or,  in 
almshouses,  unclaimed  by  relations  (E.  S.,  ch.  17,  sees.  2-8;  ch. 
82,  sec.  59). 

TrafSc  in  dead  bodies  to  outside  the  State,  punishable  (E.  S., 
ch.  17,  sec.  6). 

Maryland. 

.     Coroner  to  hold  inquest,  etc.  (Md.  Code,  art.  22,  sees.  3,  4). 

Shall  bury  the  body,  when  necessary,  at  public  expense  (Md. 
Code,  art.  22,  sec.  7). 

Eemoval,  etc.,  from  graveyard,  etc.  (except  Potter's  Field), 
of  a  body  is  a  misdemeanor  (Md.  Code,  art.  27,  sees.  133,  134). 

Permit  of  register  required  for  burial  (Md.  Code,  art.  43,  sec. 
6E). 

Massachusetts. 

Court  on  report  of  medical  examiners  shall  hold  inquest,  etc. 
(E.  L.,  ch.  24,  sec.  11).  (See  article  Coeonees  and  Medical 
Examinees.  ) 

And  shall  deliver  it  to  relatives  or  friends,  or,  if  no  one  claims 
it,  to  overseer  of  poor,  etc.,  for  burial  (K.  L.,  ch.  24,  sec.  21). 

Body  shall  not  be  buried  in  city  or  town  or  removed  there- 
from without  a  permit  (E.  L.,  ch.  78,  sec.  38). 

Body  of  one  dying  of  infectious  disease  shall  not  be  trans- 
ported without  permit,  and  only  in  a  sealed  case  (E.  L.,  ch.  78, 
sec.  43). 

Embalming  fluid  shall  not  be  injected  in  body  of  one  sup- 
posed to  have  died  by  violence  without  medical  examiner's  per- 
mit (E.  L.,  ch.  24,  sec.  20). 
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Body  shall  not  be  cremated  without  permit  and  inquest  by 
medical  examiner,  or  within  forty -eight  hours  after  death,  unless 
death  was  occasioned  by  contagious  disease  (E.  L.,  ch.  78,  sec. 
37). 

Overseers  of  poor,  etc.,  or  superintendent  of  State  almshouse 
or  workhouse,  or  commissioner  of  public  institutions  of  Boston, 
may  deliver  body  of  person  required  to  be  buried  at  public 
expense  to  any  physician  or  surgeon  or  medical  college,  unless 
deceased  requested  to  be  buried,  or  relatives  request  burial  or 
claim  it,  or  deceased  was  a  stranger  or  traveller  or  veteran  sol- 
dier (E.  L.,  ch.  77,  sees.  1-4). 

Body  of  criminal  executed  shall  be  delivered  for  dissection 
to  a  medical  college  if  requested ;  if  not,  to  friends  or  relatives, 
or,  if  none,  to  any  physician  or  surgeon  (E.  L.,  ch.  77,  sec.  4). 

Eemoval  of  body  unlawfully  from  grave  is  punishable,  or 
buying,  selling,  or  possessing  for  unlawful  purpose,  is  punishable 
(E.  L.,  ch.  212,  sees.  64-65). 

Concealing  birth  of  child  which  if  born  alive  would  be  a 
bastard,  is  punishable  (E.  L.,  ch.  212,  sec.  17). 

Seizing  dead  body  on  execution  is  punishable  (E.  L.,  ch.  212, 
sec.  63). 

Body  of  a  pauper  prisoner  shall  be  buried  by  overseers  of 
poor  or  sheriff  at  town  expense  if  not  claimed  by  relatives  or 
friends  (E.  L.,  ch.  81,  sec.  29;  ch.  224,  sec.  22). 

Transportation  regulated  (E.  L.,  ch.  78,  sec.  43). 

Michigan. 

Justice  of  the  peace  or  coroners  in  a  city  where  they  reside, 
to  hold  inquest,  and  bodies  may  be  disinterred  on  order  of  jus- 
tice (comp.  Laws,  sees.  11,818  et  seq.). 

And  the  body  shall  be  buried  at  the  State  or  town  expense 
if  a  stranger  (comp.  Laws,  sees.  11,828,  11,834). 

Woman  concealing  death  of  issue  which  if  born  alive  would 
be  a  bastard,  is  punishable  (comp.  Laws,  sec.  11, 695). 

Board  of  health,  ofi&cers,  sheriff,  etc.,  of  any  prison,  etc., 
poorhouse,  almshouse,  having  body  required  to  be  buried  at  pub- 
lic expense,  shall,  if  not  claimed  by  relatives,  unless  it  died  of 
certain  infectious  diseases,  deliver  it  to  University  of  Michigan, 
etc.,  for  dissection,  etc.  (comp.  Laws,  sees.  6,897  et  seq.). 
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Board  of  health  may  regulate  burials  (comp.  Laws,  sec. 
4,414). 

Body  shall  not  be  shipped  out  of  State  nor  used  in  State  for 
any  purpose  but  anatomical  study  (comp.  Laws,  sec.  5,~899). 

Eemoval  of  body  unlawfully  is  punishable — fine  or  impris- 
onment (comp.  Laws,  sec.  11,710). 

Minnesota. 

Violating  sepulture  and  remains  of  dead  (Pen.  Code,  sees. 
6,558-6,568,  same  as  N.  Y.  Pen.  Code,  sees.  305-315  [q.  v.],  ex- 
cept that  sec.  267  lacks  subd.  4  of  sec.  308,  N.  Y.  Pen.  Code). 

Concealing  birth  of  child  which  died  before  or  after  birth  is 
a  misdemeanor  (Pen.  Code,  sec.  254). 

Coroner  to  hold  inquest,  etc.  (Gen.  Stat.  [1894] ,  sees.  843  et 
seg.). 

And  cause  body  to  be  buried  at  expense  of  county  (Gen.  Stat. 
[1894],  sec.  853). 

Body  must  be  buried  within  four  days,  and  if  death  was 
from  contagious  disease,  within  twenty-four  hours  and  in  a  tightly 
sealed  cof&n  which  must  not  be  reopened  (Gen.  Stat.  [1894] ,  sec. 
7,071). 

Common  councils  and  village  councils  may  regulate  burials 
(Gen.  Stat.  [1894],  sees.  1,085,  1,299). 

Wardens,  superintendents  of  poor,  and  other  persons  having 
control  of  bodies  shall  deliver  same  to  medical  college  commit- 
tee, for  dissection,  unless  claimed  by  relatives  or  friends,  or  rela- 
tives or  friends  do  not  consent,  or  one  detained  as  a  witness  or 
on  suspicion  of  having  committed  a  crime,  or  deceased  requested 
to  be  buried  (Gen.  Stat.  [1894],  sec.  8,031). 

Mississippi. 

Bodies  of  paupers  and  strangers  to  be  buried  (Ann.  Code,  sees. 
3,145,  3,146). 

Coroner  to  hold  inquest,  etc.  (Ann.  Code,  sec.  816). 

Eemoval  of  body  unlawfully  and  wantonly,  for  sale  or  receiv- 
ing same,  is  punishable  (Ann.  Code,  sees.  1,023,  1,024). 
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MiSSOUEL 

Coroner  to  hold  inquest,  etc.  (E.  S.  [1899],  sees.  6,629  et 
seq.). 

And  shall  bury  the  body,  if  not  claimed  by  friends,  at  public 
expense  (E.  S.  [1899],  sec.  6,647). 

And  may  direct  a  chemical  analysis  and  microscopical  exam- 
ination of  body  when  poisoning  is  suspected  (E.  S.  [1899] ,  sec. 
6,660). 

Coroner  may  pay  reward  of  §1  or  less  for  floating  body 
brought  ashore  (E.  S.  [1899],  sec.  6,648). 

Superintendents  or  wardens  of  penitentiaries,  houses  of  cor- 
rection, insane  asylums,  poorhouses,  and  coroners,  sheriffs,  city 
and  county  undertakers,  having  charge  of  a  body  required  to  be 
buried  at  public  expense,  shall  deliver  the  same  to  medical  col- 
lege for  dissection  unless  claimed  by  relatives  or  friends,  and 
trafficking  in  such  bodies  is  a  misdemeanor  (E.  S.  [1899] ,  sees. 
8,519  et  seq.). 

Concealing  birth  of  child,  so  that  it  may  not  be  known 
whether  it  was  bom  alive  or  dead,  is  a  felony  (E.  S.  [1899] ,  sec. 
1,836). 

Eemoval  of  dead  body  from  grave  without  authority  (except 
that  of  criminal  executed  for  crime,  for  purposes  of  dissection, 
etc.),  or  receiving  such  body  knowingly,  is  a  felony  (E.  S. 
[1899],  sees.  2,229  et  seq.). 

Montana. 

Coroner  to  hold  inquest,  etc.  (Pen.  Code,  sees.  2, 790  et  seq. ). 

And  bury  body  at  public  expense  if  not  claimed  by  relatives, 
etc.  (Polit.  Code,  sec.  4,491). 

Pen.  Code,  sees.  510-515,  is  the  same  as  California,  Pen.  Code, 
sees.  290-295  (q.  v.). 

Nebraska. 

Coroner  to  hold  inquest,  etc.  (comp.  Stat.  [1903],  sec.  2,493). 

To  bury  body  if  not  claimed  by  friends  (comp.  Stat.  [1903], 
sec.  2,507). 

Eemoval  of  body  from  grave  without  authority,  for  sale, 
dissection,  etc.,  is  a  felony  (comp.  Stat.  [1903],  sees.  7,926- 
7,928). 
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Exposing  or  abandoDing  a  dead  body  in  any  public  place  or 
river,  etc.,  is  a  felony  (comp.  Stat.  [1903],  sees.  7,926-7,928). 

Dissection  for  scientiiic,  etc.,  purposes,  is  lawful;  coroner, 
sheriff,  jailor,  undertaker,  etc.,  shall  deliver  uninterred  bodies 
in  his  charge,  suitable  for  scientific  purposes,  to  medical  colleges, 
or  to  physicians  if  tbere  is  a  surplus,  if  friends,  etc. ,  consent  or 
are  not  known ;  medical  college  shall  give  bond  that  dissection 
will  be  inoffensive ;  such  bodies  shall  not  be  transported  without 
the  State  (comp.  Stat.  [1903],  sees.  4,342  eiseg.). 

I^Tevada. 

Justice  of  peace  acting  as  coroner  to  hold  inquest,  etc.  (Cut- 
ting's comp.  Laws,  sees.  2,423  et  seq.). 

And  cause  the  body  to  be  buried  at  public  expense  (Cutting's 
comp.  Laws,  sec.  2,441). 

Body  shall  not  be  buried  without  certificate  of  physician  or 
coroner  (Cutting's  comp.  Laws,  sees.  4,987  etseq.). 

Body  shall  not  be  transported  out  of  State  without  a  permit 
(Cutting's  comp.  Laws,  sees.  4,985,  4,986). 

Concealing  birth  of  child  which  if  born  alive  would  be  a 
bastard  is  punishable  (Cutting's  comp.  Laws,  sec.  4,688). 

Non-residents  and  paupers  to  be  buried  at  public  expense 
(Cutting's  comp.  Laws,  sec.  2,159). 

New  Hampshire. 

Coroner  to  hold  inquest,  etc.  (Pub.  Stat.,  ch.  262,  sees.  1  et 
seq.). 

And  bury  body,  if  a  stranger,  at  public  expense  (Pub.  Stat., 
ch.  262,  sec.  16). 

Concealing  birth  of  child  which  if  born  alive  would  be  a 
bastard  is  punishable  (Pub.  Stat.,  ch.  278,  sec.  14). 

Body  of  person  dying  in  a  county,  city,  or  town,  or  State, 
prison  or  jail,  or  any  other  body  required  to  be  buried  at  public 
expense,  shall  be  delivered  to  any  physician  or  medical  college 
for  dissection,  etc.,  on  having  been  requested  so  to  do,  unless 
deceased  requested  to  be  buried,  or  any  persons  claim  and  bury 
it,  or  deceased  was  a  stranger  or  traveller  who  died  suddenly, 
except  tramps,  or  had  served  in  the  army  or  navy  in  time  of 
war  (Pub.  Stat.,  ch.  136). 
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Body  not  to  be  buried  without  permit  or  disinterred  (Pub. 
Stat.,  ch.  173,  sec.  6). 

Eemoval  of  dead  body  without  authority,  or  concealing  it, 
knowing  it  to  have  been  so  dug  up,  is  punishable  (Pub.  Stat., 
ch.  266,  sec.  7). 

Boards  of  health  in  cities  have  charge  of  granting  permits 
for  burial  and  removal  of  dead,  which  shall  not  be  done  without 
such  permit  (Laws,  1895,  ch.  53,  sec.  1). 

Embalming  without  permission  of  physician,  etc.,  or  if  crim- 
inal cause  is  suspected,  before  legal  investigation  of  facts,  is  a 
misdemeanor  (Laws,  1899,  ch.  76,  sees.  5,  6). 

'N:ew  Jeeset. 

Coroner  to  hold  inquest,  etc.  (Gen.  Stat.  [1896],  vol.  i.,  p. 
897  etseq.). 

And  bury  body  if  not  claimed  by  friends ;  also  bodies  thrown 
upon  shore  from  shipwreck  (G«n.  Stat.  [1896],  vol.  i.,  p.  898, 
sec.  5;  p.  900,  sec.  16  et  sect.;  p.  901,  sec.  21). 

Concealing  birth  of  child  which  if  born  alive  would  be  a 
bastard  is  a  misdemeanor  (Gen.  Stat.  [1896],  vol.  i.,  p.  1064, 
sec.  83). 

Body  of  executed  criminal  may  be  delivered  to  physician, 
etc.,  for  dissection,  unless  claimed  by  friends  or  relatives  (Gen.  ' 
Stat.  [1896],  vol.  i.,  p.  1,062,  sec.  61;  p.  1,092,  sec.  233). 

Eemoval  of  a  body  without  authority,  for  sale,  dissection, 
etc.,  is  a  high  misdemeanor  (Gen.  Stat.  [1896],  vol.  i.,  p.  1,071, 
sec.  122). 

Exposing  body  of  an  executed  murderer  is  a  misdemeanor 
(Gen.  Stat.  [1896],  vol.  i.,  p.  1,098,  sec.  261). 

Body  must  not  be  buried  without  a  permit ;  nor  body  brought 
into  the  State  without  permit ;  nor  taken  out  of  State  without 
permit  (Gen.  Stat.  [1896],  p.  2,007,  sees.  15  etseq.). 

Burial  and  disinterment  regulated ;  bodies  must  be  buried  at 
least  four  feet  deep,  etc.  (Gen.  Stat.  [1896],  vol.  i.,  p.  354,  see. 
28 ;  p.  356,  sec.  41 ;  p.  357,  sec.  45). 

Bodies  in  possession  of  any  county  or  other  officer,  or  alms- 
house, hospital,  etc.,  required  to  be  buried  at  public  expense,  to 
be  delivered  to  incorporated  medical  association,  unless  claimed 
for  burial  by  a  relative,  or  deceased  person  was  a  traveller  who 
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died  suddenly.  Such  association  to  give  bond  that  bodies  will 
be  used  for  scientific  purposes  and  to  pay  expenses.  Selling^ 
such  bodies  is  punishable  (Gen.  Stat.  [1896],  vol.  i.,  p.  2,088, 
sec.  48). 

New  Mexico. 

Justice  of  the  peace  to  hold  inquest,  etc.  (comp.  Laws  [1897] , 
sees.  3,373  e<  seq.). 

And  bury  the  body  (comp.  Laws  [1899],  sec.  3,377). 

Body  of  one  dying  of  a  contagious  disease  shall  not  be  carried 
in  an  open  coffin,  or  be  exposed  (comp.  Laws,  [1897],  sec. 
3,713). 

Body  shall  not  be  buried  within  fifty  yards  of  running  stream 
(comp.  Laws  [1897],  teos.  1,283,  1,284). 

New  Yoek. 

Any  person  has  absolute  right  to  direct  disposal  of  his  body 
(Pen.  Code,  sec.  305). 

Except  when  dissection  is  permitted,  human  bodies  must  be 
buried  (Pen.  Code,  sec.  306). 

But  bodies  may  be  transported  through  State  and  buried  else- 
where (Pen.  Code,  sec.  307). 

Dissection  is  permitted  (1)  as  regulated  by  special  statutes; 
(2)  also  in  coroner's  inquest;  (3)  when  authorized  by  husband, 
etc.,  to  discover  cause  of  death;  (4)  and  when  deemed  neces- 
sary by  district  attorney,  who  may  exhume  body  for  the  pur- 
pose (Pen.  Code,  sec.  308). 

Unlawful  dissection  is  a  misdemeanor  (Pen.  Code,  sec.  309). 

After  dissection  remains  must  be  buried  (Pen.  Code,  sec. 
310). 

Unlawful  removal  of  a  dead  body,  etc.,  is  punishable— fine 
or  imprisonment  or  both  (Pen.  Code,  sec.  311). 

Eeceiving  such  body  is  punishable  by  imprisonment  (Pen. 
Code,  sec.  312). 

Opening  grave  unlawfully  is  punishable  by  fine  or  imprison- 
ment or  both  (Pen.  Code,  sec.  313). 

Arrest  or  attachment  of  dead  body  is  a' misdemeanor  (Pen. 
Code,  sec.  314). 

Disturbing  a  funeral  is  a  misdemeanor  (Pen.  Code,  sec.  315). 

Eemoval  of  bodies  from  cemeteries  is  permitted  under  cer- 
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tain  circumstances   (Memb.    Corp.   Law  [Gen,  Laws,  ch.  43], 
sec.  51). 

Embalmers  must  be  licensed  by  State  board  of  examiners 
(Laws,  1898,  ch.  555;  am'd.  Laws,  1899,  ch.  324). 

Boards  of  health  may  regulate  burials  (Pub.  Health  Law 
[Gen.  Laws,  ch.  25],  sec.  23). 

Transfer  of  body  of  one  who  died  of  a  contagious  or  infec- 
tious disease  shall  be  in  hermetically  sealed  casket  (Laws,  1893, 
ch.  661,  sec.  23). 

Bodies  of  those  dying  in,  or  in  custody  of  managers,  etc.,  of, 
any  prison,  asylum,  morgue,  hospital,  or  in  possession  of  under- 
takers, shall  be  delivered  to  medical  college  of  this  State,  etc., 
for  purpose  of  medical  study,  unless  claimed  by  relatives  or 
friends,  or  friends  or  relatives  do  not  assent  to  such  disposal,  or 
deceased  requested  during  last  illness  to  be  buried  (Pub.  Health 
Law  [Gen.  Laws,  ch.  25],  sees.  217,  218). 

Concealing  birth  of  child  born  dead  or  alive  is  a  misdemeanor. 
Concealing  still-birth  of  child  which  if  born  alive  would  have 
been  a  bastard  is  punishable  on  second  offence  by  imprisonment 
— two  to  five  years  (Penal  Code,  sees.  296,  698). 

In  certain  cases  bodies  of  convicts,  unless  claimed,  shall  be 
delivered  to  certain  medical  colleges  (R.  S.,  pt.  4,  ch.  3,  sees. 
132,  133). 

Coroner  to  hold  inquest,  etc.  (Code  Crim.  Proc,  sees.  773  d 
seq.). 

I^OETH  Carolina. 

Coroner  to  hold  inquest,  etc.  (Code,  sec.  657). 

Concealing  birth  of  child,  by  burying  dead  body,  is  a  misde- 
meanor. Opening  grave  without  authority  for  purpose  of  tak- 
ing body  is  a  felony  (Laws,  1885,  ch.  90). 

Coroner  may  order  a  chemical  analysis  of  remains  (Laws, 
1887,  ch.  269). 

Dead  body  of  convict,  unclaimed  by  friends,  shall  be  deliv- 
ered to  medical  college,  except  such  dying  of  contagious  disease 
(Laws,  1891,  ch.  129). 

Body  of  one  dying  of  contagious  disease  must  not  be  trans- 
ported by  common  carrier  until  disinfected,  nor  shall  permit  for 
removal  be  issued  until  such  disinfection  (Laws,  1893,  ch.  214, 
sec.  16). 
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Z^ToETH  Dakota. 

Coroner  to  hold  inquest,  etc.  (Eev.  Codes,  sees.  2,009  et  seq.). 

And  bury  the  body  if  not  claimfed  by  friends,  etc.  (Eev. 
Codes,  sec.  2,020). 

Concealing  birth  of  child  which  if  born  alive  would  be  a 
bastard,  or  death  of  such  child  dying  within  two  years  after 
birth,  is  punishable  (Kev.  Codes,  sec.  7,179). 


Rev.  Codes. 

Sec.  7,188 same  as  305  N.  Y. 

306 

307 

308  (1-3) 

309 

310 

311 

312 

314 


P.  C. 


7,189 

7,190. 

7,191 

7,192. 

7,193. 

7,198. 

7,199. 

7,202. 

Duty  of  burial  of  married  woman,  on  husband.  Other  than 
married  woman,  on  nearest  of  kin  who  is  an  adult  or  has  means 
sufficient  (Eev.  Codes,  sec.  7, 195). 

Eefusal  to  bury  by  one  on  whom  duty  is  imposed  by  law,  a 
misdemeanor  (Eev.  Codes,  sec.  7,196). 

Custody  of  body  pertains  to  one  whose  duty  it  is  to  bury 
(Eev.  Codes,  sec.  7,197). 

When  cemetery  is  by  law  changed  to  other  place,  duty  is  on 
relative  to  move  body  (Eev.  Codes,  sec.  7,201). 

Unlawful  removal  of  dead  body  is  punishable  by  fine  or  im- 
prisonment or  both  (Eev.  Codes,  sec.  7,200). 

Body  of  executed  criminal,  and  those  dying  in  State  peniten- 
tiary or  county  jail  under  sentence,  shall  be  delivered  to  medical 
college  or  any  physician  for  dissection,  unless  deceased  requested 
to  be  buried,  or  friends  ask  to  have  it  buried,  or  deceased  was  a 
stranger  or  traveller  (Eev.  Codes,  sees.  281  et  seq. ). 

Ohio. 

Coroner  to  hold  inquest,  etc.  (E.  S.,  sees.  1,221  et  seq.). 
And  bury  body,  etc.  (E.  S.,  sees.  1,225  a,  1,227). 
51 
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Body  of  unclaimed  dead,  not  an  inmate  of  any  penal,  chari- 
table, or  reformatory  institution,  and  not  claimed  by  relative  or 
delivered  for  dissection  according  to  law,  shall  be  buried  at  pub- 
lic expense  (E.  S.,  sec.  1,500  a). 

Corpse  shall  not  be  conveyed  to  or  from  a  city  without  a  per- 
mit (R.  S.,  sec.  2,119). 

Bodies  of  those  dying  in  city  hospitals,  city  or  county  infirm- 
aries, work-houses,  asylums,  charitable  institutions,  peniten- 
tiaries, or  jails,  which  are  required  to  be  buried  at  public 
expense,  shall  be  delivered  to  medical  college  or  society  for 
study,  etc.,  unless  claimed  by  relative,  or  deceased  was  a 
stranger  or  traveller  (except  tramps)  (E.  S.,  sec.  3,763). 

Unlawful  use  of  such  bodies  is  punishable  (E.  S.,  sec.  7,035). 
If  such  bodies  bear  marks  of  violence,  not  to  notify  coroner  is 
punishable  (E.  S.,  sec.  7,034  a). 

Eemoving  body  from  grave  without  authority  for  dissection, 
or  receiving  such  body,  is  punishable  (E.  S.,  sec.  7,034). 

Body  of  executed  criminal,  if  not  claimed  by.  relative  or 
friends,  may  be  delivered  for  dissection,  etc.  (E.  S.,  sec. 
7,343,  1). 

City  and  village  councils  have  power  to  regulate  interments, 
etc.  (E.  S.,  sec.  2,548  et  seq.). 

Oklahoma. 

Coroner  to  hold  inquest,  etc.  (Stat.,  sees.  1,745  et  seq.). 

And  bury  the  body  at  public  expense  if  not  claimed  by  rela- 
tives (Stat.,  sec.  1,759). 

Concealing  birth  of  issue  which  if  born  alive,  etc.,  or  dying 
within  two  years  after  birth,  is  punishable  (Stat.,  sec.  2,179). 

2,188-2,190. . .  .same  as  305-307  K  T.  P.  C. 

2,191 

2,192-2,193 

2,198 

2,199 

2,202 


308 

(except  subd.  4) 

309-310 

311 

(ex.  punishment) 

312 

314 

Custody  is  in  him  whose  duty  it  is  to  bury  (Stat.,  sec.  2,197). 
Dutyof  burial  of  married  woman,  on  husband;  other  than  mar- 
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ried  woman,  on  nearest  of  kin  who  is  an  adult  and  has  sufficient 
means  (Stat.,  sec.  2,195). 

Eefusal  to  bury  by  one  on  whom  duty  rests  is  a  misdemeanor 
(Stat.,  sec.  2,196). 

Oregon. 

Coroner  to  hold  inquest,  etc.  (B.  &C.'s  Codes,  sees.  1,683 
et  seq.). 

And  bury  body  if  not  claimed  by  friends  (B.  &  C.  's  Codes, 
sec.  1,692). 

Unmarried  woman  concealing  birth  of  child  so  that  it  may 
not  be  known  whether  it  was  born  alive  or  not,  is  punishable 
(B.  &  C.'s  Codes,  sec.  1,923). 

Bodies  of  criminals  executed,  those  dying  in  hospitals,  insane 
asylums,  almshouses,  or  penitentiaries,  may  be  delivered  to 
medical  college  or  physician  for  dissection,  etc. ,  unless  they  shall 
have  been  interred,  or  claimed  by  relatives,  or  relatives  and 
friends  do  not  consent,  or  deceased  expressed  a  wish  to  be 
buried ;  and  they  shall  be  used  for  such  purpose  only  and  in  this 
State  (B.  &  C.'s  Codes  &  Stat.,  sees.  3,826  et  seq.). 

Eemoval  of  body  without  authority,  etc.,  is  punishable  (B.  & 
C's  Codes,  sec.  1,940). 

Pennsylvania. 

Coroner  to  hold  inquest  in  Philadelphia  County  only  in  case 
of  a  violent  death  (Bright  Pen.  Dig.,  1536,  sec.  37). 

And  may  in  Berks  and  Lancaster  Counties  order  a  post  mor- 
tem (Bright  Pen.  Dig.,  1536,  sec.  38). 

Concealing  death  of  child  which  if  born  alive  would  be  a 
bastard  is  punishable  (Bright  Pen.  Dig. ,  431,  sec.  158). 

Eemoval  of  body  from  grave  without  authority  is  a  misde- 
meanor (Bright  Pen.  Dig.,  229,  sec.  11). 

Bodies  of  those  d5dng  in  almshouse,  hospital,  prison,  or  pub- 
lic institution,  or  those  in  morgue,  which  are  required  to  be 
buried  at  public  expense,  shall  be  delivered  to  medical  college, 
physician,  etc.,  to  be  used  for  scientific  purposes  only,  unless 
claimed  by  relatives  or  deceased  was  a  traveller,  and  trafficking 
in  such  bodies  is  a  misdemeanor  (Bright  Pen.  Dig.,  p.  9,  sees.  1 
eiseq.;  1897,  P.  L.  36,  sec.  1). 
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Ehode  Island. 

Concealing  death  of  child  which  if  born  alive  would  be  a 
bastard,  so  that  it  may  not  be  known,  etc.,  is  punishable  (Gen. 
Laws  [1896],  ch.  281,  sees.  10,  11). 

Seizing  dead  body  under  execution  is  punishable  (Gen.  Laws 
[1896],  ch.  257,  sec.  2). 

Bodies  of  those  dying  in  jail  shall,  if  not  claimed  by  relatives, 
be  buried  at  public  expense  (Gen.  Laws  [1896] ,  ch.  230,  sec.  31). 

Medical  examiner  to  make  autopsy  and  may  have  chemical 
examination  made  (Gen.  Laws  [1896],  ch.  287,  sees.  8,  23). 

And  bury  body  of  stranger  at  State  expense  if  necessary 
(Gen.  Laws  [1896],  ch.  281,  sec.  24). 

Burials  are  prohibited  without  physician's,  etc.,  death  cer- 
tificate (Gen.  Laws  [1896],  ch.  100,  sees.  7  et  seq.). 

Coroner  to  hold  inquest  if,  in  opinion  of  medical  examiner, 
death  was  caused  by  act  of  some  one  other  than  deceased  (Gen. 
Laws  [1896],  ch.  287,  sees.  16  et  seq.). 

Secretly  disinterring  or  removing  body  or  concealing  such 
body  is  punishable  by  fine  or  imprisonment  (Gen.  Laws  [1896], 
ch.  281,  sec.  21). 

South  Caeolina. 

Coroner  to  hold  inquest,  etc.  (E.  L.,  sees.  711,  2,664  et  seq.). 
And  may  have  body  disinterred  for  inquisition  (E.  L.,  sec. 
2,687). 

South  Dakota. 

Coroner  to  hold  inquest,  etc.  (Polit.  Code,  sees.  899  et  seq.). 

And  bury  body  if  not  claimed  by  friends,  etc.  (Polit.  Code, 
sec.  911). 

Concealing  birth  of  child  which  if  born  alive  would  be  a 
bastard,  or  death  of  such  child  within  two  years  of  birth,  punish- 
able (Pen.  Code,  sees.  344,  794). 

Any  person  has  absolute  right  to  direct  disposal  of  his  body 
(Pen.  Code,  sec.  353). 

Except  when  dissection  is  permitted,  bodies  must  be  buried 
(Pen.  Code,  sec.  354). 

But  bodies  may  be  transported  through  State  and  buried  else- 
where (Pen.  Code,  sec.  355). 
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Dissection  permitted,  as  regulated  by  positive  statutes ;  also 
in  inquest;  also  when  authorized  by  husband,  etc.,  to  discover 
cause  of  death  (Pen.  Code,  sec.  356). 

Dissection  permitted  of  person  in  charitable  hospital  to  deter- 
mine cause  of  death ;  provided  next  of  kin  consent,  if  any  (Pen. 
Code,  sec.  356). 

Unlawful  dissection  a  misdemeanor  (Pen.  Code,  sec.  357). 

After  dissection  body  to  be  buried  (Pen.  Code,  sec.  358). 

Provisions  apply  to  amputated  members  (Pen.  Code,  sec.  359) . 

Pen.  Code,  sees.  360-362,  same  as  North  Dakota,  Eev.  Codes, 
sees.  7,195-7,197,  q.v. 

Pen.  Code,  sees.  363,  364,  367,  same  as  New  York,  Pen. 
Code,  sees.  311,  312,  314,  q.v. 

Pen.  Code,  sees.  365,  366,  same  as  North  Dakota,  Eev. 
Codes,  sees.  7,200,  7,201,  q.v. 

Tennessee. 

Coroner  to  hold  inquest,  etc.  (Code  [1896],  sees.  335,  7,274 
etseq.). 

And  may  order  a  chemical  analysis  of  remains,  etc.  (Code 
[1896],  sec.  7,282). 

Body  to  be  buried,  if  not  claimed  by  relatives,  etc.,  at  public 
expense  if  necessary  (Code  [1896],  sec.  7^292). 

Wilfully  and  improperly  exposing  or  abandoning  a  dead  body 
is  a  misdemeanor  (Code  [1896],  sec.  6,771). 

Eemoving  or  purchasing  dead  bodies  without  authority  is  a 
misdemeanor  (Code  [1896],  sees.  6,772  etseq.,  3,117,  3,118). 

Body  of  deceased  convict  to  be  buried  unless  claimed  by 
friends  (Code  [1896],  sec.  7,549). 

Texas. 

Justice  of  the  peace  to  hold  inquest,  etc.  (Code  Crim.  P., 
arts.  1,023  et  seq.). 

And  may  disinter  the  body  for  such  inquisition  (Code  Crim. 
P.,  art.  1,024). 

Removal,  etc.,  of  dead  body  from  grave  without  authority  is 
punishable  by  fine  (Pen.  Code,  art.  367). 

Bodies  of  convicts  to  be  buried  (Sayles'  C.  Stat.,  art.  3,720). 
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Utah. 

Justice  of  peace  to  hold  inquest,  etc.  (Eev.  Stat.  [1898] ,  sees. 
1,221  et  seq.). 

And  may  order  chemical  analysis  (Eev.  Stat,  [1898] ,  sec. 
1,230). 

And  bury  the  body,  if  unclaimed,  at  county  expense,  if  neces- 
sary (Eev.  Stat.  [1898],  sec.  1,237). 

Unlawful  removal  of  dead  body  a  felony  (Eev.  Stat.  [1898] , 
sec.  4,230). 

City  councils  and  county  commissioners  may  provide  for  bur- 
ial of  indigent  dead  (Eev.  Stat.  [1898],  sees.  206,  sub.  79;  511, 
sub.  42). 

Burial  not  to  be  permitted  without  death  certificate,  as  regu- 
lated by  city  councils  and  county  commissioners  (Eev.  Stat. 
[1898],  sec.  2,035). 

Ybemont. 

Justice  of  the  peace  to  hold  inquest,  etc.  (Stat.  [1894] ,  sees. 
4,713  etseq.). 

Eemoval,  etc.,  of  dead  body  without  authority  is  punishable 
(Stat.  [1894],  sees.  5.004,  et  seq.). 

Bodies  of  those  dying  in  poorhouse  or  other  public  institution, 
which  are  required  to  be  buried  at  pubUc  expense,  may  be  deliv- 
ered to  any  physician  for  dissection,  etc.,  unless  deceased  re- 
quested to  be  buried,  or  friends  or  relations  request  burial,  or 
deceased  was  a  stranger  or  traveller.  Such  body  shall  not  be  re- 
moved from  State,  and  shall  be  used  for  scientific  purposes  only 
(Stat.  [1894],  sees.  4,641  etseq.). 

Bodies  of  persons  dying  of  certain  contagious  diseases  to  be 
wrapped  in  certain  disinfectants  and  buried  at  once ;  of  persons 
dying  of  certain  other  contagious  diseases  may  be  transported  as 
prescribed ;  no  body  to  be  transported  without  certificate,  etc. 
(Stat.  [1894],  sees.  4,687  etseq.). 

Mother  of  illegitimate  child  found  dead  under  suspicious  cir- 
cumstances, of  which  she  was  privately  delivered,  may  be  found 
guilty  of  a  felony,  though  evidence  is  insufficient  to  convict  her 
of  murder  (Stat.  [1894],  sees.  4,890,  4,891). 
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Virginia. 

Coroner  to  hold  inquest,  etc.  (Code,  sees.  3,938  et  seq.). 

And  to  bury  the  body  at  public  expense  (Code,  sec.  3,946). 

Eemoval,  etc. ,  of  dead  body  from  grave  without  authority,  is 
punishable  (Code,  sec.  3,794). 

Bodies  of  those  dying  on  vessels  in  State  shall  be  buried  by 
master  on  the  shore  above  high-water  mark  (Code,  sec.  2,002). 

Bodies  of  those  dying  in  almshouse,  prison,  morgue,  hospi- 
tal, jail,  or  other  public  institution,  which  are  required  to  be 
buried  at  public  expense,  and  bodies  of  criminals  executed  for 
crime,  shall  be  delivered  to  medical  college,  etc. ,  and  physician 
or  surgeon  for  anatomical  study,  unless  (except  criminals)  rela- 
tives and  friends  claim  the  body  or  deceased  was  a  stranger  or 
traveller ;  and  such  bodies  shall  not  be  sent  out  of  the  State 
(Code,  sees.  1,776  et  seq.). 

Bodies  of  persons  dying  of  certain  contagious  diseases  must 
be  transported  as  prescribed  (Code,  sec.  1,743/). 

Embalmers  must  be  licensed  (Code,  sec.  1,743  g). 

Washington. 

Coroner  to  hold  inquest,  etc.  (Hill's  Stat.,  vol.  1,  sees.  245 
etseq.). 

And  bury  body,  if  not  claimed  by  friends,  at  public  expense 
(ffiU's  Stat.,  vol.  1,  sec.  257). 

Bodies  of  those  dying  in  poorhouse,  public  hospital,  county 
jail,  state  prison,  etc.,  which  are  required  to  be  buried  at  public 
expense,  shall  be  delivered  to  medical  college,  physician,  surgeon, 
etc.,  for  study,  unless  deceased  requested  to  be  buried,  or  it  is 
claimed  by  friends  or  relatives,  or  deceased  was  a  stranger  or 
traveller;  and  such  body  shall  be  used  only  in  the  State  (Hill's 
Stat.,  vol.  1,  sees.  2,428  et  seq.). 

Eemoval,  etc.,  of  body  from  the  grave  without  authority  is 
punishable  (Pen.  Code,  sec.  208). 

West  Virginia. 

Coroner  to  hold  inquest,  etc.  (Code,  ch.  154). 
And  bury  the  body  at  public  expense,  or  if  of  a  stranger, 
may  forward  it  to  its  destination  or  bury  it  (Code,  ch.  154,  sec.  8). 
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Eemoval,  etc.,  of  a  body  from  grave  is  punishable  (Code,  ch. 
149,  sec.  13). 

"Wisconsin. 

Justice  of  the  peace  or  coroner  to  hold  inquest,  etc.  (S.  &  B. 
Ann.  Stat.,  ch.  200). 

And  shall  cause  the  body  to  be  buried  at  public  expense  (S. 
&  B.  Ann.  Stat.,  ch.  200,  sec.  4,877). 

Dead  body  of  convict  shall,  if  not  claimed  by  relatives  or 
friends,  be  buried  (S.  &  B.  Ann.  Stat.,  sec.  4,926). 

Eemoval,  etc.,  of  body  from  grave  without  authority  is  pun- 
ishable (S.  &  B.  Aun.  Stat.,  sec.  4,592). 

Concealing  death  of  child  which  if  born  alive  would  be  a 
bastard,  is  punishable  (S.  &  B.  Ann.  Stat.,  sec.  4,585). 

A  public  of&cer  having  in  his  charge  a  body  required  to  be 
buried  at  public  expense,  shall  deliver  same  to  members  of  State 
or  county  medical  society,  etc.,  for  anatomical  study,  unless 
claimed  by  relatives,  or  they  do  not  consent  to  such  disposal,  or 
deceased  requested  to  be  buried,  or  was  a  stranger  or  traveller 
(S.  &  B.  Ann.  Stat.,  sec.  1,437). 

Wyoming. 

Coroner  to  hold  inquest,  etc.  (Eev.  Stat.  [1899],  sees.  1,173  d 
sect.). 

And  may  order  examination  (Eev.  Stat.  [1899],  sec.  1,182). 

And  to  bury  body,  if  unclaimed,  at  public  expense,  if  neces- 
sary (Eev.  Stat.  [1899],  sec.  1,380). 

Unlawful  disinterment  of  dead  body  is  punishable  by  fine 
(Eev.  Stat.  [1899],  sec.  4,983). 
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POWERS  Al^D  DUTIES  OF  CORONERS 
AND  MEDICAL  EXAMll!^ERS. 

I.   THE   COKONEB  ANB  HIS   COTJB,T. 

Coroner  an  Ancient  Officer. — The  office  of  coroner  is  one  of  the 
most  important  and  ancient  known  to  the  common  law.  A  cor- 
oner, or  coronator,  was  so  called  because  he  had  principally  to 
do  with  the  pleas  of  the  crown,  or  suit  wherein  the  king  was 
immediately  concerned.  *  The  office  is  first  mentioned  in  a  char- 
ter granted  in  the  year  925  by  King  Athelstan,  to  the  authorities 
of  Beverley.  The  office  as  at  present  constituted  was  not  clearly 
established  until  after  the  Norman  conquest. 

Under  this  head  come  the  lord  chief  justice  and  puisne  jus- 
tices of  the  King's  Bench,  who  are  supreme  and  sovereign  coro- 
ners respectively.''  The  duties  of  the  office  of  coroner  involve 
questions  of  the  greatest  interest  to  society,  to  government,  and 
to  the  rights  and  privileges  of  the  individual  citizen.  The  office 
lias  lost  much  of  the  honor  and  respect  which  formerly  apper- 
tained to  it.  Its  character  and  importance  have  been  much  di- 
minished in  latter  times,  making  striking  contrast  with  the  high 
estimation  it  was  held  in  by  our  ancestors  in  days  when  none  but 
the  gentry  and  knights  of  the  shire  were  deemed  eligible. 

In  fact,  so  great  was  the  dignity  of  this  office  in  ancient  times 
that  it  was  never  presumed  that  coroners  would  condescend  to  be 
paid  for  their  services. '  They  were  chosen  by  all  the  freeholders 
of  the  county  court  for  life  or  good  behavior,  and  were  liable 
to  be  removed  for  cause  by  the  writ  de  coronatore  exonerando. 
There  were  three  kinds  of  coroners  at  common  law:  Virtute  offi- 
cii; virtute  cartw  sive  commissionis ;  and  virtute  electionis."  The 
office  of  coroner  was  brought  to  America  by  the  colonists  alon 
with  the  institutions  of  the  common  law,  and  may  be  said  to  ex- 

'Am.  &  Eng.  Enc.  of  Law,  vol.  4,  U  Co.,  57;  3  Com.  Big.,  243. 

P-  ni;  2d  ed.,  vol.  7,  p.   599.     See.  =1  Black.  Com.,  347. 

also  Cyclopsedia  of    Law  and  Pro-  *  Am.  &  Eng.  Enc.  of  Law,  vol.  4, 

cedure,  vol.  9,  p.  980  jf.  p.  173;  3d  ed.,  vol.  7,  p.  599. 
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ist  in  the  several  States  with  all  the  common-law  incidents, 
except  so  far  as  they  may  have  been  modified  by  statute.  The 
present  defined  powers  of  coroners  in  Great  Britain  and  the 
United  States,  unless  modified  by  British  statutes  and  American 
acts,  are  derived  from  the  English  Stat,  de  Officio  Coronatoris, 
i  Edward  I.,  s.  2.  Coroners  virtute  officii  anA  virtwte  cartce  sive 
commissionis  are  unknown  to  our  institutions.  Here  the  office  of 
coroner  may  be  classed  under  the  head  of  coroners  virtute  elec- 
tionis.     Generally  speaking,  the  coroner  is  a  county  officer. 

Coroner's  Duties  Both  Judicial  and  Ministerial. 

By  the  common  law  his  powers  and  duties  are  both  judicial 
and  ministerial.  In  his -ministerial  capacity  he  is  merely  a  sub- 
stitute for  the  sheriff,  as  when  the  sheriff  is  a  party. '  His  pow- 
ers and  duties  thereunder  it  is  not  the  present  purpose  to  state 
and  define.  His  judicial  authority  relates  to  inquiries  into  cases 
of  sudden  death,  by  a  jury  of  inquest,  super  visum  corporis,  or,  as 
it  is  more  commonly  defined,  an  inquisition,  with  the  assistance 
of  a  jury,  over  the  body  of  any  person  who  may  have  come  to  a 
sudden  or  violent  death,  or  who  may  have  died  in  prison.''  It  is 
not  necessary  that  the  death  should  be  both  violent  and  sudden, 
and  that  both  these  circumstances  must  concur  to  give  the  coro- 
ner jurisdiction.  It  is  sufficient  to  give  the  coroner  jurisdiction 
if  the  death  occurs  from  any  violence  done  to  a  person  by  another, 
although  such  violence  may  not  have  terminated  the  life  of  a 
party  suddenly,  and  it  is  still  the  duty  of  the  coroner  to  hold  an 
inquest. '  Indeed,  the  presumption  is  that  he  has  acted  in  good 
faith  and  on  sufficient  cause."     And  so  when  several  persons 

'Giles    V.   Brown,   1   Mill  (S.    C.)  tention  that  the  exigencies  of  the  case 

Const.,    230;    People  v.   Devine,   44  required    till   five    days   afterward, 

Cal.,  453.  when  she  died  in  consequence  of  the 

''Bouvier's  Law  Diet.,   vol.   1,  p.  wound  received.     On  the  sixth  day 

405.  the  coroner  held  an  inquest,  and  in 

'  Lancaster  County  v.  Dern,  2  Grant  this,  an  action  to  recover  for  his  ser- 

(Pa. ),  263.     In  this  case  a  concussion  vices  against  the  county,  it  was  held 

or  collision  took  place    in  a  street  he  could  recover, 

between  the  sleighs  of  two  parties,  *  County  of  Lancaster  «.   Mishler, 

whereby  a  woman  sustained  an  in-  100  Pa.  St. ,  624.     In  this,  a  suit  by 

jury  by  the  shaft,  or  some  other  part  the  coroner  against  the  county  to  re- 

of  one  of  the  parties'  sleighs,  striking  cover  his  fees,  it  was  Jield  that  this 

her  immediately  above  the  eye  and  presumption  was  not  conclusive,  and 

penetrating  the  brain.     Surgical  aid  evidence  was  admissible  to  show  that 

was  immediately  called  in,  and  the  he  acted  in  bad  faith  and  knowingly 

woman  received  all  the  care  and  at-  without  sufficient  cause  or  reason. 
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have  been  suddenly  killed  by  the  same  violent  cause,  under  cir- 
cumstances proper  to  be  inquired  of  by  a  coroner's  inquest,  it 
is  proper  and  necessary  for  the  coroner,  acting  in  good  faith,  to 
iold  a  separate  inquest  over  each  body. '  A  coroner's  inquest  is 
a  judicial  investigation.  The  coroner  cannot  delegate  his  author- 
ity to  any  one.  Neither  can  he  appoint  a  deputy  under  the  com- 
mon law.  He  must  act  in  person  as  any  other  judicial  officer; 
and  it  may  safely  be  said  that  a  coroner  has  no  power  to  appoint 
a  deputy  coroner,  except  where  special  provision  is  made  there- 
for by  statute."  In  England,  a  coroner's  court  is  a  court  of  rec- 
ord, and  it  has  accordingly  been  held  that  trespass  cannot  be 
maintained  for  turning  a  person  out  of  a  room  where  the  coroner 
is  about  to  take  an  inquisition. '  But  in  this  country  it  may 
safely  be  said  that  a  coroner's  court  is  not  one  of  record,  but  of 
inferior  jurisdiction.*  The  functions  of  a  coroner  are  judicial  iu 
their  character ; "  so  judicial  that  he  is  protected  under  the  prin- 
ciples which  protect  judicial  officers  from  responsibility  for  their 
official  acts  in  a  civil  action  brought  by  a  private  person.  Eec- 
ords  of  his  proceedings  amount  to  entries  concerning  matters  of 
public  interest,  made  under  the  sanction  of  an  official  oath,  and 
in  compliance  or  presumed  compliance  of  the  law.  ° 

The  Court  said :  "The  duty  of  a  coro-  each  case.     It  was  held  that  this  was 

ner  to  hold  an  inquest  rests  on  sound  the  necessary  and  proper  course  to 

reason,  on  that  reason  which  is  the  pursue  under  the  circumstances,  and 

life  of  the  law.    It  is  not  a  power  to  that  the  coroner  was  entitled  to  the 

be  exercised  capriciously  and  arbi-  legal  fees  in  each  case.     In  Boislinieu 

trarily  against  all  reason.     The  object  v.   Board  of  Co.   Commissioners,  32 

of  an  inquest  is  to  seek  information,  Mo.,  375,  it  was  held  that  the  coroner 

and  obtain  and  secure  evidence,  in  is  the  sole  judge  as  to  the  propriety 

case  of  death   by  violence  or  other  or  necessity  of  holding  the  inquest, 

undue  means.     If  there  be  reasonable  and  his  action  in  that  respect  is  not 

ground  to  suspect  it  was  so  caused,  subject   to  revision  by   the   county 

it  becomes  the  duty  of-  the  coroner  to  commissioners,  and  he  is  entitled  to 

act.    If  he  has  no  grounds  for  sus-  fees  under  the  statute  notwithstand- 

pecting  that  the  death  was  not  a  nat-  ing  the  verdict  of  the  coroner's  jury 

Ural  one,  it  is  a  perversion   of  the  discloses  that  the  deceased  died  of  a 

whole  spirit  of  the  law  to  compel  the  natural  death,  and  not  by  casualty  or 

county  to  pay  for  such  services. "  violence. 

'County  of  Fayette  v.  Batton,  108  ^Am.  &  Bng.  Bnc.  of  Law,  vol.  4, 

Pa.   St.,  591.    It   appeared  in   this  p.  175;  3d  ed.,  vol.  7,  p.  603,  note  6. 

case,  that  nineteen  persons  came  to  ^  Garnett    «.   Ferrand,   6  Barn.   & 

their    death    suddenly  and    almost  Cress.,  611. 

simultaneously  by  an    explosion  of  ^  People  v.  Fitzgerald,  43  Hun  (N. 

fire-damp  in  a  coal-mine.     The  coro-  Y.),  46. 

ner  held  a  separate  inquest  over  each  '  Otherwise    by  statute ;    cf.   Ger- 

body  at  the  respective  homes  of  the  mania  Life  Ins.  Co.  v.  Ross-Lewin, 

deceased,  qualifying  the  same  jury  51  Pac.  Rep.  (Col.),  488. 

separately  over  each  body,  and  the  "People  v.   Devine,   44  Cal.,  452; 

inquest  returned  a  separate  finding;  in  Commonwealth  v.  Hawkins,  3  Gray 
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Of  His  Authoeitt  to  Hold  an  Inquest. 

His  authority  to  hold  an  inquest  is  not  confined  to  the  body 
of  a  person  who  may  have  died  within  his  territorial  jurisdiction, 
but  extends  to  all  bodies  brought  within  his  jurisdiction,  no  mat- 
ter where  death  may  have  taken  place.  ^  So  in  any  case  where, 
after  burial,  an  inquest  becomes  necessary  to  determine  the  man- 
ner of  the  death  of  a  person  who,  dying  in  one,  is  buried  in  an- 
other county,  the  coroner  of  the  latter  county  is  the  proper  offi- 
cer to  hold  the  inquest. '  A  coroner  cannot  hold  a  second  inquest. 
As  we  have  seen,  in  holding  an  inquest  the  coroner  performs  a 
judicial  duty,  which  is  fundus  officio,  discharged  once  for  all,  as 
soon  as  the  verdict  has  been  returned.  He  can  hold  no  second 
inquest  in  the  same  case  unless  the  first  has  been  quashed  by  a 
court  of  competent  jurisdiction,  and  a  new  inquiry  ordered.  He 
cannot  set  aside  or  quash  his  own  Inquest.  If  he  were  allowed 
to  hold  two  inquests,  not  only  might  the  greatest  inconvenience 
arise  from  the  inconsistent  findings  of  the  respective  juries,  but 
such  a  practice  would  be  liable  to  great  abuse,  and  as  the  object 
of  the  proceeding  is  merely  preliminary,  the  main  purpose  being 
to  ascertain  whether  it  is  probable  that  a  crime  has  been  commit- 
ted, and  to  examine  the  facts  and  circumstances  and  preserve  the 
evidence,  all  the  ends  of  this  inquiry  are  answered  by  one  inqui- 
sition, super  visum  corporis.  We  believe  no  reported  case  is  to  be 
found  in  this  country  where  a  second  inquisition  has  been  held, 
the  first  remaining  undischarged,  nor  is  any  such  practice  known 
to  or  recognized  by  our  laws. ' 

The  Inquest  must  be  Meld  upon  View  of  the  Body. — The  coroner 
can  in  no  case  hold  an  inquest  except  upon  view  of  the  body. 

(Mass.),  463;  U.  S.  Life  Ins.  Co.  d.  charged  therein  with  wilful  murder. 
Kielgast,  129  111.,  557;  but  see  Chi-  In  People  v.  Budge,  4  Park  Crim. 
cago,  M.  &  St.  P.  R'y  Co.  ■».  Staff,  Rep.  (N.  Y.),  519,  a  coroner's  jury 
46  111.  App.,  499;  L.  S.  &  M.  S.  R'y  found  that  the  death  was  caused  by 
Co.  V.  Taylor,  it?.,  506;  Mutual  Life  suicide,  and  nearly  four  months  after- 
Ins.  Co.  ».  Schmidt,  6  Ohio  Dec,  901.  -ward  the  coroner  summoned  another 

'People  V.  Fitzgerald,  105  N.  Y.,  jury  and  held  a  second  inquest,  at 

146.  which  the  jury  found  that  the  de- 

^  Jameson  s.  Board  of  Commrs. ,  64  ceased  was  killed  by  another,  where- 

Ind.,  524.  upon  the  coroner  issued  a  warrant  of 

^Regina  «.  White,  3  Ellis  &  Ellis  commitment  under  which  the  accused 

(Eng.),   137.     In  this  case  a  second  was  imprisoned,  but  on  Tiabeas  corpus 

inquisition  found  by  a  coroner's  jury  he  was  discharged  from  imprisonment 

was  quashed  by  the  Court  upon  ap-  on  the  ground  that  the  second  inqui- 

plication  of  the  defendants,  who  were  sition  was  unauthorized. 
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This  is  jurisdictional  and  cannot  be  waived  by  any  one.  He  is 
not  bound  to  hold  an  inquest  before  burial  of  the  body  takes 
place.  When  it  has  been  buried,  and  he  believes  an  inquest 
necessary,  he  is  vested  with  authority  to  have  the  body  disin- 
terred and  hold  his  inquest,  and  if  necessary  direct  a  post-mor- 
tem examination  to  be  made,  but  after  having  done  so,  he  must 
cause  it  to  be  reburied.'  Deep  interests  are  involved  in  the 
proper  discharge  of  the  duties  of  coroners ;  the  character,  liberty, 
and  perhaps  the  life  of  a  citizen  accused  of  crime  on  the  one 
hand,  and  on  the  other  the  aiding  of  public  justice  in  establish- 
ing the  guUt  and  securing  the  punishment  of  the  actual  criminal. 
Many  of  the  questions  which  fall  within  the  scope  of  a  coroner's 
inquisition  are  of  an  intricate  and  most  perplexing  character,  a 
correct  solution  of  which  can  only  be  arrived  at  by  minds  the 
best  instructed  and  habituated  to  their  investigation.  In  many 
cases  some  of  these  questions  can  be  satisfactorily  settled  by  the 
evidence  of  persons  having  cognizance  more  or  less  direct  of  the 
facts ;  in  others,  however,  they  can  only  be  solved  by  the  facts 
deduced  from  pathological  anatomy,  and  other  circumstances 
connected  with  the  dead  body,  the  cause  of  the  extinction  of  life 
in  which  is  the  subject  of  the  inquest.  Perhaps  few  elective  cor- 
oners are  well  qualified  to  deal  with  these  matters,  according  to 
present-day  scientific  standards. 

In  Massachusetts  Office  of  Coroner  Abolished. — Indeed,  in  Mas- 
sachusetts the  ofi&ce  of  coroner  was  abolished  in  1877,  and  the 
governor  was  invested  with  power,  and  it  is  his  duty,  to  appoint, 
by  and  with  the  advice  and  consent  of  the  council,  able  and  dis- 
creet men,  learned  in  the  science  of  medicine,  to  be  medical  ex- 
aminers, whose  duties  are  to  make  examinations  as  provided  in 
the  statute  upon  the  view  of  the  dead  bodies  of  such  persons  only 
as  are  supposed  to  have  come  to  their  death  by  violence '  (see  be- 
low, page  818). 

Movement  toward  Abolition  of  Coroners  in  New  York. — The  Con- 
stitution of  New  York  State,  as  amended  1894,  permits  the  legis- 
lature to  abolish  the  office  of  coroner ;  it  is  no  longer  a  constitu- 
tional ofBce.  The  office  was  abolished  in  Erie  County  in  1902 ' 
and  medical  examiners  (physicians)  substituted.     The  holding  of 

'The  King    ®.    Perrand,   3   Barn.  » Mass.  K.  L.  (1903),  chap.  34,  sees. 

&Ald.  (Eng.),  260;  3  Hawk  P.O.,       1,  9. 
W.  3N.  Y.  Laws  of  1903,  chap.  577. 
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inquests  only  when  crime  is  suspected,  and  under  advice  of 
such  examiners,  themselves  experts,  is  doubtless  more  economi- 
cal and  efficient  than  the  holding  of  inquests  in  all  cases  of  sud- 
den or  violent  death  by  elective  coroners,  who  must  often  employ 
professional  skill.  Further  abolition  of  the  ancient  office  is  likely. 
Coroner  may  Employ  Professional  Skill. — A  thorough  examina- 
tion aided  by  professional  skill  is  in  general  absolutely  necessary 
to  the  proper  administration  of  justice.  It  would  no  doubt  be 
strange  if  a  coroner  had  not  authority  to  pledge  the  responsibility 
of  the  county  for  the  compensation  of  all  auxiliary  services 
which  are  necessary  to  the  proper  execution  of  his  office,  and 
which  he  can  by  no  other  means  command ;  for  instance,  when 
his  duty  requires  him  to  disinter  a  body,  he  cannot  be  expected 
to  do  it  with  his  own  hands,  or  by  hands  paid  for  with  his  means. 
Indeed,  it  has  been  said  that,  in  this  enlightened  age,  a  coroner 
who  would  consign  to  the  grave  the  body  over  which  he  had  held 
an  inquest,  without  availing  himself  of  the  lights  which  the  med- 
ical science  has  placed  within  his  reach,  would  in  most  cases  fall 
short  of  what  his  official  duty  requires. '  It  is  the  generally  ac- 
cepted view  of  the  law  now  that  it  is  the  duty  of  a  coroner  hold- 
ing an  inquest  super  visum  corporis  to  avail  himself  of  profes- 
sional skill  and  aid,  and  his  contract  will  bind  the  county  to  the 
payment  of  a  reasonable  compensation  for  making  a  post-mortem 
examination. ' 

'  County  of  Northampton  v.  Innes,      as  to  preclude  the  coroner  from  select- 

2  Carey  (Pa. ),  156 ;  Commonwealth  v.  Ing  a  proper  person,  in  the  exercise  of 
Hannan,  4  Barr  (Pa.),  269.  his  discretion.     County  of  AUegany 

■^  Allegany  County  «.  Watts,  3  Barr  ».  Shaw,  34  Pa.  St.,  301.     It  has  been 

(Pa.),  462 ;  Van  Hoevenbergh  «.  Has-  held  that  the  authority  of  a  coroner  to 

brouck,  45  Barb.  (N.   Y.),   197.     St.  employ  a  chemist  to  discover  whether 

Francis  Co.  v.  Cummings,  55  Ark.,  poison  caused  the  death  of  one  on 

419;  Gaston  v.  Marion  Co.  Comm'rs.,  whose  body  he  holds  an  inquest  does 

3  Ind.,  497.  The  New  York  legis-  not  restrict  him  to  the  employment 
lature  has  made  provision  making  the  of  a  resident  of  the  county,  and  that 
physician's  services  in  such  a  case  a  the  analysis  of  the  chemist  need  not 
charge  against  the  county  and  the  be  made  in  the  county  of  the  coroner, 
physician  must  look  to  the  county  and  that  even  though  the  latter  was, 
for  his  pay.  Cosford  v.  Board  of  8u-  by  corrupt  appliances  of  others,  in- 
pervlsors,  38  N.  Y.  St.  Rep.,  964;  15  duced  to  employ  a  chemist,  it  is  no 
N.  Y.  Supp.,  680.  In  Pennsylvania  defence  to  a  suit  by  the  chemist  to 
a  physician  or  surgeon,  employed  by  recover  compensation  for  his  services, 
the  coroner  to  make  a  post-mortem  Board  of  Commissioners  v.  Jameson, 
examination,  may  recover  from  the  86  Ind. ,  154. 

county  a  reasonable  compensation  for  In  New  York  he  is  empowered  by 
his  services ;  and  the  county  commis-  statute  to  employ  not  more  than  two 
sioners  have  no  power  to  appoint  a  competent  surgeons  to  make  post- 
surgeon  to  perform  such  services,  so  mortem  examinations  and  dissections 
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PosT-MoETEM  Examination. 

Whether  such  examination  should  take  place  before  the  coro- 
ner has  empanelled  a  jury  seems  to  be  an  open  question.  We 
would  venture  the  opinion  that  it  should  not,  inasmuch  as  the 
jury  ought  to  see  and  view  the  body  in  the  same  condition,  as 
near  as  may  be,  as  it  was  when  found,  and  not  after  it  has  been 
mutilated,  as  it  must  needs  be  by  a  post-mortem  examination. 
It  is,  however,  settled  that  the  post  mortem  should  not  be  in  the 
presence  of  the  jury,  and  that  they  are  to  be  instructed  by  the 
testimony  of  the  physicians  who  are  "designated  by  the  coroner  to 
make  the  examination. '  The  coroner's  right  to  dissect  the  dead 
body  of  a  human  being  does  not  extend  to  all  cases.  Such  a 
power  could  be  wielded  with  the  most  injurious  effects  upon  a 
community.  His  power  to  dissect  is  confined  to  those  cases 
where  he  is  authorized  by  law  to  hold  an  inquest  upon  the  body. 
But  a  post-mortem  examination,  conducted  by  surgeons  employed 
by  a  coroner  holding  an  inquest,  is  not  a  part  of  the  inquest  in 
such  a  sense  as  that  every  citizen  has  a  right  freely  to  attend  it. 
At  common  law  it  was  essential  to  the  validity  of  a  coroner's  in- 
quisition that  the  jury  should  view  the  body.  And  so  is  our  law. 
But  it  was  never  required  that  the  body  should  be  dissected  in 
any  case.  It  is  discretionary  with  the  coroner  to  cause  a  dissec- 
tion to  be  made,  and  to  select  the  surgeons.  He  has  also  a  dis- 
cretion to  determine  whether  any  person,  and  what  persons,  may 
be  present  besides  the  surgeons.  Not  even  the  jurors  have  a 
right  to  witness  the  examination.  They  are  to  be  informed  of 
what  it  discloses  by  the  testimony  of  the  surgeons.  Indeed,  no 
person  has  a  right  to  be  present  at  the  post-mortem  examination 

and  to  testify  to  the  same.  N.  Y.  examination  had  without  empanelling 
Laws  of  1874,  chap.  535,  sec.  2.  a  jury.  An  indictment  was  found 
'People  v.  Fitzgerald,  105  N.  Y.,  against  the  defendant  charging  her 
U6.  In  this  case,  upon  application  with  body-stealing  under  sec.  311  of 
of  the  defendant  and  upon  affidavits  the  New  York  Penal  Code,  against 
sliowing  suflacient  reasons  therefor,  a  body-stealing.  It  was  hdd  that,  con- 
coroner  of  Chemung  County,  N.  Y.,  ceding  the  proceeding  to  have  been 
directed  the  exhumation  of  the  body  irregular,  a  conviction  under  that 
of  a  man,  who  died  In  California  provision  of  the  Penal  Code  could 
about  one  year  previous  and  was  not  be  sustained,  and  this,  without 
buried  in  Chemung  County,  for  the  regard  to  the  motives  which  actuated 
purpose  of  a  post-mortem  examina-  the  defendant ;  that  if  she  had  com- 
tion  to  determine  whether  the  de-  mitted  any  offence  it  was  not  that  of 
ceased  was  murdered,  and  the  body  body-stealing, 
was  accordingly  exhumed,  and  an 
52 
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upon  the  ground  that  he  is  suspected  of  having  caused  the  death. 
He  loses  no  legal  right  by  being  excluded.  He  has  no  right  to 
dissect  the  body.  If  the  coroner's  jury  pronounce  him  guilty, 
the  inquest,  like  the  indictment  of  a  grand  jury,  simply  makes 
him  liable  to  arrest. ' 

Massachusetts  Statutory  Provisions. 

The  statute  law  of  Massachusetts  has  already  been  referred 
to.  It  has  abolished  the  office  of  coroner  and  in  its  place  put 
medical  examiners,  so  called,  who  are  presumed  to  be  learned  in 
the  science  of  medicine.  Their  powers,  however,  are  not  co- 
extensive with  those  of  coroners.  A  medical  examiner  cannot 
hold  an  inquest.  He  cannot  hold  an  autopsy  without  being 
thereto  authorized  in  writing  by  the  district  attorney,  mayor,  or 
selectmen  of  the  district,  city,  or  town  where  a  dead  body  lies. 
He  can  only,  upon  receiving  notice  that  there  has  been  found,  or 
is  lying  within  the  county,  the  dead  body  of  a  person  who  is  sup- 
posed to  have  come  to  his  death  by  violence,  repair  to  the  place 
where  such  body  lies,  view  and  take  charge  of  the  same.  •  If  he 
deems  a  further  examination  necessary,  and  is  authorized  so  to  do, 
he  must  make  an  autopsy  in  the  presence  of  two  or  more  discreet 
persons,  whose  attendance  he  may  compel  by  subpoena  if  neces- 
sary, and  he  must  then  carefully  reduce  or  cause  to  be  reduced  to 
writing  every  fact  and  circumstance  tending  to  show  the  condi- 
tion of  the  body  and  the  cause  and  manner  of  death,  together 
with  the  names  and  addresses  of  the  witnesses.  If  he  deems  it 
necessary,  he  may  employ  a  chemist  to  aid  in  the  examination  of 
the  body  or  of  substances  supposed  to  have  caused  or  contributed 
to  the  death,''  the  record  of  which  he  must  subscribe.'  Such  an 
autopsy  does  not,  however,  upon  the  trial  of  an  accused,  render 

>  Crisfield  v.  Ferine,  15  Hun,  200,  was  also  a  physician  and  surgeon, 

affirmed  81  N.  Y.,  632.     This  was  an  was  in  the  room  when  the  examina- 

action  of  assault  and  battery  and  it  tion  was  about  to  be  entered  upon 

appeared  that  the  defendant  was  a  and  said  that  he  wished  to  remain  and 

coroner,  and  that  he  held  an  inquest  witness  it,  but  the  coroner  asked  him 

on  the  dead  body  of  a  man  who  died  to  leave,  and  on  his  refusing  caused 

after  receiving  personal  injuries  in  him  to  be  put  out  of  the  room.    For 

an   affray  which  he    had  with    his  this  act  this  suit  was  brought.    It 

nephew.     A    post-mortem   examina-  was  Md  that  the  suit  could  not  be 

tion  was  about  to  be  made  by  two  maintained. 

surgeons  employed   by  the  coroner  '  Mass.  R.  L.  (1902),  chap.  24,  §  19. 

for  that  purpose.    The  plaintifE.  who  ^Ib.,  chap.  24-.  §  9. 
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Other  competent  evidence,  as  to  the  condition  and  appearance  of 
the  dead  body  at  the  time  of  the  autopsy,  inadmissible. '  The 
autopsy  may  be  followed  by  an  inquest  held,  not  by  the  examiner, 
but  by  a  justice  of  the  district,  police,  or  municipal  court  for  the 
district  or  city  in  which  the  body  lies,  or  a  trial  justice.  One  of 
these  functionaries  must  hold  an  inquest  upon  being  notified  by 
a  medical  examiner  that  in  his  opinion  a  death  was  caused  by 
violence,  and  after  hearing  the  testimony  draw  up  and  sign  a  re- 
port and  issue  process  for  apprehension  of  a  person  charged  by 
the  report  with  the  commission  of  an  offence,  if  he  is  not  in  cus^ 
tody."  Even  though  a  medical  examiner  reports  that  a  death 
was  not  caused  by  violence,  if  the  district  attorney  or  the  attor- 
ney-general is  of  a  contrary  opinion,  either  one  may,  notwith- 
standing such  report,  direct  an  inquest  to  be  held  in  accordance 
with  the  provisions  of  the  statute.' 

Hew  York  Statutory  Provisions." 

In  New  York  the  powers  and  duties  of  coroners  are  defined 
by  statute.  Coroners  in  the  boroughs  of  the  city  of  New  York 
are  governed  by  the  charter  of  that  city.  For  the  State  at  large 
it  is  provided  that  whenever  a  coroner  is  informed  that  a  person 
has  been  killed  or  dangerously  wounded  by  another,  or  has  sud- 
denly died  under  such  circumstances  as  to  afford  a  reasonable 
ground  to  suspect  that  his  death  has  been  occasioned  by  the  act  of 
another  by  criminal  means,  or  that  he  has  committed  suicide,  he 
must  go  to  the  place  where  the  person  is,  and  forthwith  inquire 
into  the  cause  of  the  death  or  wounding,  and  summon  not  less 
than  nine  nor  more  than  fifteen  persons,  qualified  by  law  to  serve  as 
jurors,  if  such  death  or  wounding  be  of  a  criminal  nature,  to  ap 
pear  before  him  forthwith  at  a  specified  place,  to  inquire  into  the 
cause  of  death  or  wound,  and  if  it  appears  from  the  evidence 
taken  or  during  the  inquisition  that  any  person  or  persons  are 
chargeable  with  the  killing  or  wounding,  or  that  there  is  proba- 
ble cause  to  believe  that  any  person  or  persons  are  chargeable 
therewith,  and  if  they  are  not  in  custody,  the  coroner  must  f  orth- 

'  Commonwealth    v.    Dunan,     128  *For  a  similar    statute    to   Mass. 

Mass.,  422.  statute  in  effect  in  Erie  County,  N. 

'Mass.  R.  L.  (1902),  chap.  24,  8S  Y.,   only,  see  N.  Y.  Laws  of  190?, 

10,  11,  15.  chap.  577. 

^Ib.,  chap.  34,  §  18. 
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with  issue  a  warrant  for  the  arrest  of  the  person  or  persons 
charged  with  such  killing  or  wounding,  who  must  be  arraigned 
before  the  coroner  for  examination,  and  the  coroner  has  power  to 
commit  the  person  or  persons  so  arrested  to  await  the  result  of 
the  inquisition.  A  coroner  is  disqualified  from  acting  as  such  in 
any  case  where  the  person  killed  or  dangerously  wounded  is  a 
co-employee  with  the  coroner  of  any  person  or  persons,  associa- 
tion or  corporation,  or  where  it  appears  that  the  killing  or 
wounding  has  been  occasioned,  directly  or  indirectly,  by  the  em- 
ployer of  the  coroner. '  It  is  further  provided  that  whenever  a 
convict  shall  die  in  any  state  prison,  it  shall  be  the  duty  of  the 
inspector  having  charge  of  the  prison  and  of  the  warden,  physi- 
cian, and  chaplain  of  the  prison,  if  they  or  either  of  them  shall 
have  reason  to  believe  that  the  death  of  the  convict  arose  from 
any  other  than  ordinary  sickness,  to  call  upon  the  coroner  hav- 
ing jurisdiction  to  hold  an  inquest  upon  the  body  of  such  de- 
ceased convict.'' 

II.  THE   JTTRT  AND  INQUEST. 

Jurors  Must  be  Sworn  by  Coroner. — The  jurors  summoned  by  a 
coroner  to  attend  an  inquest  must  be  from  the  county  or  juris- 
diction wherein  the  coroner  is  empowered  to  act.  He  cannot 
proceed  with  the  inquest  until  he  has  summoned  and  sworn  the 
jury.  The  jurors  are  not  challengeable,  and  therefore  they 
should  be  carefully  selected  and  sworn  by  the  coroner  himself. 
His  duties  are  judicial  and  he  can  only  take  an  inquest  super 
visum  corporis,  and  an  inquest  in  which  the  jury  is  not  sworn  by 
himself  is  absolutely  void  and  of  no  effect. ' 

Tfiey  Must  Investigate  and  Determine  the  Facts. — After  being 
sworn  by  the  coroner  they  must  investigate  and  determine  and 
are  the  sole  arbiters  of  the  facts ;  the  coroner's  duty  being  to  in- 
struct them  in  the  law.  They  must  go,  view,  and  examine  the 
body  together,  and  not  separately.  It  is  essential  to  the  validity 
of  the  inquest  that  the  jury  should  view  the  body.' 

Coroner  may  Compel  Attendance  of  Witnesses.  — When  the  coro- 
ner sits  to  hold  an  inquest,  he  sits  as  a  judicial  oflScer,  armed 

'  N.  T.  Criminal  Code,  §  773.  rand,  3  Barn.  &  A.  (Eng.),  360.     Peo- 

*N.  Y.  Revised  Statutes,  part  iv.,  pie  v.  Coombs,  158  N.  Y.,  532,  aff'g. 

€hap.  iii.,  §  102.  36  App.  Div.,  284. 

3  2  Hawk  P.  C,  77;  King  ».  Far-  ■'Rex  «.  Ferrand,  3  B.  &  Aid.,  260. 
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with  all  the  ordinary  powers  possessed  by  judicial  officers.  He 
may  compel  the  attendance  of  jurors,  whose  qualifications  are 
usually  such  as  are  required  of  jurors  in  a  court  of  record.  It  is 
his  duty  to  present  before  the  jury  all  the  material  testimony 
withiu  his  power,  touching  the  death  as  to  the  manner  whereof 
the  jury  are  to  certify,  and  that  which  makes  for  as  well  as 
against  the  party  accused.  It  is  his  duty  to  summon  before  his 
inquest  every  person  whom  he  has  any  reason  to  believe  possesses 
any  knowledge  relative  to  the  death  which  he  is  investigating. 
He  is  to  summon  such  persons  to  attend  before  him  for  examina- 
tion. He  has  full  authority  to  compel  obedience  to  his  subpoe- 
nas. He  has  this  power  by  the  common  law. '  If  a  post-mortem 
examination  is  made,  the  examining  surgeons  should  testify  be- 
fore the  jury  as  to  the  matters  disclosed  by  the  examination. ' 
The  witnesses  produced  must  be  sworn  by  the  coroner,  and  their 
testimony  reduced  to  writing  by  him  or  under  his  direction. 

Eights  of  Accused  Paety. 

The  coroner  is  not  required  to  take  the  testimony  of  the  wit- 
nesses who  are  examined  before  the  jury  in  the  presence  of  the 
party  accused.  The  accused  has  not  the  right  to  be  represented 
by  counsel,  or  to  cross-examine  the  witnesses. '  He  is  not  per- 
mitted to  produce  witnesses  before  the  coroner  to  show  himself 
innocent  of  the  crime.  The  coroner  is  not  required  to  examine 
any  witnesses  to  establish  the  guilt  of  such  party  when  brought 
before  him  by  virtue  of  process  issued  after  the  finding  of  the  in- 
quisition. ' 

Delibeeation  by  Juey  and  Eetuen  of  an  Inquisition. 

After  the  evidence  has  been  taken,  and  the  jury  instructed  in 
the  law  by  the  coroner,  the  jury  should  retire  to  deliberate  upon 
their  verdict.  During  such  deliberation  and  until  they  have  ar- 
rived at  their  verdict  the  coroner  should  not  be  present  in  the 

'7n  re  Coroners,  11  Phila.  (Pa.),  issued  by  a  coroner  against  a  person 

387.  charged  with  murder  is  not  void  for 

''Crisfleld  i>.   Ferine,  15  Hun,  200,  the  omission  of  the  allegation  that  he 

affirmed  81  N.  Y.,  622.  caused  the  death  "feloniously,"  if  it 

'2  Hawk  P.  C,  77.  is  such  that  the  fact  that  he  caused 

^Matter  of  Collins,  11  Abb.  Pr.  (N.  the  death  feloniously  may  be  collected 

Y.),  406;  20  How.  Pr.,  111.     In  this  on  its  face.     And  see  People  v.  Beig- 

case  it  was  held  that  a  commitment  ler,  3  Park  Crim.  Rep.  (N,  Y.),  316. 
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room  where  the  jury  is  deliberating.  After  they  have  agreed  ou 
their  verdict  it  should  be  reduced  to  writing,  and  the  coroner  is 
bound  to  accept  it  as  final  in  his  court.  The  inquisition  should 
then  be  signed  by  the  coroner  and  jury. '  If  the  inquest  is  signed 
by  the  coroner  and  duly  certified  by  him,  the  jurors  having 
signed  by  making  their  cross  marks,  and  the  whole  being  certified 
by  the  coroner,  his  certificate  of  the  signatures  of  the  jurors  is 
sufficient  and  the  inquisition  is  properly  made.^  If  several  jur- 
ors on  the  inquest  have  the  same  Christian  and  surname,  it  is  not 
necessary  in  the  caption  of  the  inquisition  to  distinguish  them  by 
abode  or  otherwise.'  The  law  requiring  the  coroner  to  make  a 
return  of  the  testimony  with  the  inquisition  cannot  be  satisfied 
short  of  some  official  certificate  indicating  that  the  witnesses 
named  were  sworn  before  him,  to  the  matter  to  be  offered  as  evi- 
dence against  a  prisoner.  At  least  if  there  be  no  formal  authen- 
tication, there  should  be  proof  aliunde  that  the  memorandum 
presents  the  testimony  of  the  witness  truly.' 

IsTew  York  Stattjtoey  Provisions. 

The  N'ew  York  Criminal  Code  provides  that  when  six  or  more 
of  the  jurors  appear,  they  must  be  sworn  by  the  coroner  to  in- 
quire who  the  person  was,  and  when,  where,  and  by  what  means 
he  came  to  his  death  or  was  wounded,  as  the  case  may  be,  and 
into  the  circumstances  attending  the  death  or  wounding,  and  to 
render  a  true  verdict  thereon  according  to  the  evidence  offered 
to  them  or  arising  from  the  inspection  of  the  body. "  The  coro- 
ner may  issue  .subpoenas  for,  and  summon  and  examine  as  wit- 
nesses, every  person  who  in  his  opinion,  or  that  of  any  of  the 
jury,  has  any  knowledge  of  the  facts ;  and  he  must  summon  as  a 
witness  a  surgeon  or  physician,  who  must,  in  the  presence  of  the 
jury,  inspect  the  body,  and  give  a  professional  opinion  as  to  the 
cause  of  the  death  or  wounding.  °  The  coroner  h*as  power  to  com- 
pel the  attendance  of  a  witness  and  to  testify,  and  he  may  punish 
a  witness  for  disobedience,  as  upon  a  subpoena  issued  by  a  magis- 
trate.'   The  jury,  after  inspecting  the  body  and  hearing  the  tes- 

'Rex  11.  Bowen,  6  Car.  &  P.,  602;  ■'People  v.   "White,  23  Wend.  (N. 

Kex  V.  Bennett,  6  Car.  &  P.,  179.  Y.),  167. 

i"  State  V.  Evans,  27  La.  An.,  397.  'N.  Y.  Code  Grim.  Proc,  §  774. 

=  Rex  V.  Nicholas,  7  Carr  &  Payne  *iJ.,  ^  775. 

(Eng.),  538.  'iJ.,  1776. 
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timony,  must  render  their  verdict,  and  certify  it  by  an  inquisi- 
tion in  writing,  signed  by  them,  and  setting  forth  who  the  person 
killed  or  wounded  is,  and  when,  where,  and  by  what  means  he 
came  to  his  death  or  was  wounded,  and  if  he  were  killed  or 
wounded,  or  his  death  were  occasioned  by  the  act  of  another  by 
criminal  means,  who  is  guilty  thereof,  in  so  far  as  by  such  inqui- 
sition they  have  been  able  to  ascertain.*  The  testimony  of  the 
witnesses  examined  before  the  coroner's  jury  must  be  reduced  to 
writing  by  the  coroner,  or  under  his  direction,  and  must  be 
forthwith  filed  by  him,  with  the  inquisition,  in  the  office  of  the 
clerk  of  the  court  of  sessions  of  the  county,  or  of  a  city  court 
having  power  to  inquire  into  the  offence  by  the  intervention  of  a 
grand  jury." 

If,  however,  the  defendant  be  arrested  before  the  inquisition 
can  be  filed,  the  coroner  must  deliver  it  with  the  testimony  to  the 
magistrate  before  whom  the  defendant  is  brought.'  If  the  jury 
find  that  the  person  was  killed  or  wounded  by  another  under  cir- 
cumstances not  excusable  or  justifiable  by.  law,  or  that  his  death 
was  occasioned  by  the  act  of  another  by  criminal  means,  and  the 
party  committing  the  act  be  ascertained  by  the  inquisition  and  is 
not  in  custody,  the  coroner  must  issue  a  warrant  signed  by  him 
with  his  name  of  office,  for  the  arreSt  of  the  person  charged. ' 
The  coroner's  warrant  may  be  served  in  any  county ;  and  the  offi- 
cer serving  it  must  proceed  thereon,  in  all  respects,  as  upon  a 
warrant  of  arrest  on  an  information,  except  that  when  served  in 
another  county  it  need  not  be  indorsed  by  a  magistrate  of  that 
county. '  When  the  defendant  is  brought  before  the  coroner,  he 
must  proceed  to  examine  the  charge  contained  in  the  inquisition 
or  information,  and  hold  the  defendant  to  answer,  or  discharge 
Mm  therefrom,  in  all  respects  as  upon  a  warrant  of  arrest  on  an 
information.  ° 

III.  THE  EFFECT   OF  THE   EVIDENCE  AND  VERDICT. 

Under  the  common  law  formerly,  a  coroner's  inquisition  was 
equivalent  to  an  indictment  by  a  grand  jury  upon  which  the 
accused  might  be  tried.  But  in  this  country  no  person  can  be 
tried  upon  a  coroner's  inquisition,  yet  the  inquisition  of  a  coro- 

'A,8  777  *  lb..  %  180. 

'A,  8  778  'ii.,  §782. 

'A.  §779.  «iJ.,§783. 
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ner's  jury  finding  a  person  guilty  of  murder  lias  about  the  same 
force  against  Mm,  until  the  grand  jury  passes  upon  his  case,  that 
an  indictment  found  by  them  has  thereafter,  prior  to  his  trial. 

Coroner  has  Power  to  Issue  Process  of  Apprehension. — If  a  per- 
son is  charged  with  the  crime  in  the  inquisition,  the  coroner  has 
power  and  he  issues  his  process  for  the  apprehension  of  the  ac- 
cused when  not  in  custody  solely  upon  the  inquisition.  The 
inquisition,  though  taken  in  the  absence  of  the  prisoner,  and 
upon  the  testimony  of  witnesses  he  could  not  cross-examine,  set- 
tles the  question  of  his  guilt  until  the  grand  jury  passes  upon  the 
case.  It  justifies  the  commitment  of  the  prisoner  to  jail,  in  the 
same  manner  that  the  testimony  of  witnesses  does  taken  before  a 
justice  of  the  peace.  The  coroner  can  only  examine  the  prisoner 
in  the  same  manner  as  upon  a  warrant  of  arrest  or  on  information, 
and  is  not  authorized  to  examine  witnesses  either  against  the 
prisoner  or  for  him,  when  he  is  apprehended  by  virtue  of  process 
issued  subsequent  to  the  finding  of  the  inquisition  by  the  jury,  or 
in  custody  of  the  coroner  without  process  at  the  time  the  same  is 
found. 

Privilege  of  Prisoner  after  Arrest. — The  prisoner  (as  already 
stated,  page  821)  has  the  privilege  of  telling  his  own  story  before 
the  coroner,  which  is  to  be  returned  with  the  inquisition,  and 
that  is  all.  He  cannot  be  discharged  on  it,  however  plausible  it 
may  be ;  and  he  has  not  the  privilege  of  proving  it  true  before 
the  coroner.  He  should,  therefore,  not  be  discharged,  and  he 
cannot  have  the  case  investigated  again  before  it  is  passed  upon 
by  the  grand  jury. '  , 

Under  the  provisions  of  the  New  York  Criminal  Co(ie  the  defend- 
ant against  whom  an  inquisition  has  been  found  by  a  coroner's 
jury  is  entitled  to  a  hearing  before  a  magistrate,  whether  he  has 
been  arrested  before  the  inquisition  has  been  filed  or  is  arrested 
after  such  filing.  Under  the  provisions  of  sec.  779,  in  the  case 
of  a  defendant  who  has  been  arrested  before  the  inquisition  can 
be  filed,  the  prisoner  is  entitled  to  be  examined  before  the  magis- 
trate, before  whom  he  may  be  brought,  as  provided  in  sec.  781, 
and  in  the  case  of  a  prisoner  who  has  not  been  arrested  untU 
after  the  inquisition  was  filed,  under  sees.  781  and  783  the  defend- 
ant is  entitled  to  be  heard  before  a  magistrate  in  all  respects  as 
upon  a  warrant  of  arrest  on  an  information.  The  magistrate 
'  Matter  of  Collins,  11  Abb.  Pr.  (N. Y.),  406 ;  20  How.  Pr.,  111. 
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must  proceed  to  examine  the  charge  contained  in  the  inquisition, 
and  hold  the  defendant  to  answer  or  discharge  him  therefrom.^ 
The  information  is  the  allegation  made  to  a  magistrate  that  a  per- 
son has  been  guilty  of  some  designated  crime.'' 

When  Evidence  taken  before  Coroner  of  a  Party 
Charged  with  Crime  is  Admissible  in  Evidence 
UPON  His  Trial  Subsequently. 

There  is  nothing  which  distinguishes  between  the  proceedings 
of  a  coroner's  inquest  and  any  other  of&cial  proceedings  taken 
and  returned  in  the  discharge  of  official  duty  as  to  their  admissi- 
bility in  evidence.  A  witness,  therefore,  may  be  contradicted 
by  the  production  of  a  deposition  thus  given  by  him  before  a  cor- 
oner.' But  the  line  is  sharply  drawn  in  what  cases  the  testimony 
of  a  witness  examined  before  a  coroner's  inquest  can  be  used  on 
Ms  subsequent  trial,  and  in  what  cases  it  cannot.  When  a  coro- 
ner's inquest  is  held  before  it  has  been  ascertained  that  a  crime 
has  been  committed,  or  before  any  person  has  been  arrested 
charged  with  the  crime,  and  a  witness  is  called  and  sworn  before 
the  coroner's  jury,  the  testimony  of  that  witness,  should  he  after- 
ward be  charged  with  the  crime,  may  be  used  against  him  on  his 
trial,  and  the  mere  fact  that  at  the  time  of  his  examination  he 
was  aware  that  a  crime  was  suspected,  and  that  he  was  suspected 
of  being  the  criminal,  will  not  prevent  his  being  regarded  as  a 
mere  witness,  whose  testimony  may  be  afterward  given  in  evi- 
dence against  himself.  If  he  desires  to  protect  himself  he  must 
claim  his  privilege.  But  if,  at  the  time  of  his  examination,  it 
appears  that  a  crime  has  been  committed,  and  that  he  is  in  cus- 
tody as  the  supposed  criminal,  he  is  not  regarded  merely  as  a 
witness,  but  as  a  party  accused,  called  before  a  tribunal  vested 
with  power  to  investigate  preliminarily  the  question  of  his  guilt, 
and  he  is  to  be  treated  in  the  same  manner  as  if  brought  before  a 
committing  magistrate,  and  an  examination  not  taken  in  con- 
formity with  the  statute  cannot  be  used  against  him  on  his  trial 

■Matterof  Ramscar,  10  Abb,  N.  C.       directed    au    examination    before   a 
(N.  Y.),  443.     The  prisoner  in  this      magistrate, 
case  was  detained  on  a  commitment  ^N.  Y.  Code  Crim.  Pr.,  §  145. 

issued  by  a  coroner,  he  not  having  ^  people  v.   Devine,   44  Cal.,  452;. 

had  an  examination,  and  the  Court      Commonwealth  v.  Hawlsins,  3  Gray 

(Mass.),  463.     - 
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for  the  offence. '  So  the  doctrine  as  to  silence  being  taken  as  an 
implied  admission  of  the  truth  of  allegations  spoken  or  uttered 
in  the  presence  of  a  person,  does  not  apply  to  silence  at  a  judicial 
proceeding  or  hearing,  and  since  the  proceedings  at  a  coroner's 
inquest  are  of  a  judicial  character,  what  there  transpired  must  be 
considered  as  a  part  of  the  proceedings."  The  leading  cases 
which  have  been  before  the  Ifew  York  Court  of  Appeals  upon 
this  important  question,  and  from  which  that  court  has  finally 
deduced  the  above  rules,  may  be  here  referred  to. 

Hendrickson  Case. — In  the  first  case  the  wife  of  the  defendant 
died  suddenly  in  the  morning,  and  in  the  evening  of  the  same  day  a 
coroner's  inquest  was  held.  The  defendant  was  called  and  sworn  as  a 
witness  upon  the  inquest.  At  that  time  it  did  not  appear  that  any 
crime  had  been  committed,  or  that  the  defendant  had  been  charged 
with  any  crime,  or  even  suspected,  except  so  far  as  the  nature  of  some 
of  the  questions  asked  of  him  might  indicate  such  a  suspicion.  On  his 
subsequent  trial  on  an  indictment  for  the  murder  of  his  wife,  the  state- 
ments made  by  him  at  the  coroner's  inquest  were  held  admissible,  on 
the  ground  that  he  was  not  examined  as  a  party  charged  with  the 
crime  ;  that  it  had  not  appeared  even  that  a  crime  had  been  committed, 
and  that  he  had  sunply  testified  as  a  witness  on  the  inquiry  as  to  the 
cause  of  the  death.  ^ 

'  P  eople  «.  Mondon,  103  N.  T.,  311.  he  was  at  liberty  to  speak,  if  he  chose, 
5  People  V.  Willett,  92  N.  Y.,  39.  was  submitted  to  the  jury  by  the 
In  this  case,  upon  the  trial  of  an  in-  Court  in  his  charge,  and  an  exception 
-dictment  for  murder,  evidence  was  taken  thereto.  The  dortrine  as  to  si- 
received  on  the  part  of  the  prosecu-  lence  being  taken  as  an  implied  ad- 
tion,  under  objection  and  exception,  mission  of  the  truth  of  allegations 
to  the  effect  that  upon  the  coroner's  spoken  or  uttered  in  the  presence  of  a 
inquest  a  witness  testified  that  shortly  person,  does  not  apply  to  silence  at  a 
after  the  murder  a  stranger  called  at  judicial  proceeding  or  hearing.  And 
her  house  and  asked  the  way  to  Sandy  if  the  proceedings  before  the  coroner 
Hill,  and  also  for  a  drink  of  water;  were  of  a  judicial  character  the  evi- 
that  the  prisoner  with  a  number  of  dence  was  erroneously  received.  It 
•others  was  placed  around  a  room,  and  is  very  apparent  that  the  examination 
the  witness  pointed  out  the  prisoner  before  the  coroner  partook  of  a  judi- 
as  the  one  who  so  called;  also  that  a  cial  character,  and  what  then  trans- 
number  of  persons,  including  the  pris-  pired  must  be  considered  as  a  part 
oner,  passed  behind  her,  each  one  re-  of  the  proceedings ;  the  coroner  was 
peating  the  question  asked  her  by  the  there,  a  jury  had  been  empanelled, 
stranger,  and  she  identified  the  pris-  and  witnesses  were  examined  whose 
oner  by  his  voice,  and  that  the  pris-  testimony  was  returned  as  a  portion 
oner  on  that  occasion  did  not  deny  of  the  coroner's  proceedings.  It  is 
that  he  was  such  stranger.  It  was  difficult  to  see  upon  what  ground  it 
held  that  the  prisoner  was  not  bound  can  be  claimed  that  the  experiments 
to  speak  and  his  silence  could  not  be  which  were  made  were  not  in  connec- 
regarded  as  an  evidence  of  guilt,  and  tion  with  the  proceedings  before  the 
that  the  evidence  was  improperly  re-  coroner  and  a  part  thereof."  - 
ceived.  The  Court  said :" The  ques-  ^Uendrickson  «.  People,  ION.  Y., 
tion  whether  the  defendant  was  13. 
-bound  to  speak,  and  understood  that 
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McMahon  Case. — Following  this  came  the  McMahon  Case,  in  which 
it  appeared  that  the  defendant  was  arrested  by  a  constable,  without 
warrant,  on  a  charge  of  having  murdered  his  wife.  The  constable 
took  him  before  the  coroner,  who  was  holding  an  inquest  on  the  body, 
by  whom  he  was  sworn  and  examined  as  a  witness.  It  was  held  that 
the  evidence  thus  given  was  not  admissible  on  the  prisoner's  trial  for 
the  murder,  and  his  conviction  was  reversed  upon  that  ground.' 

Teachout  Case. — The  doctrine  of  this  case  was  more  clearly  defined 
;and  somewhat  limited  in  a  later  case,  the  Teachout  Case.  In  that  case 
the  defendant  appeared  at  the  coroner's  inquest  in  pursuance  of  a  sub- 
poena to  testify,  and  voluntarily  attended  ;  he  was  not  under  arrest,  but 
was  informed  by  some  one  that  it  was  charged  that  his  wife  had  been 
poisoned  and  that  he  would  be  arrested  for  the  crime.  Before  he  was 
sworn  he  was  informed  by  the  coroner  that  there  were  rumors  that  his 
wife  came  to  her  death  by  foul  means  and  that  some  of  those  rumors 
implicated  him,  and  that  he  was  not  obliged  to  testify  unless  he  chose. 
He  said  he  had  no  objection  to  telling  all  he  knew.  The  Court  in  de- 
livering its  opinion  preludes  it  by  a  reference  to  these  facts  as  showing 
that  the  statements  made  were  voluntary  in  every  legal  sense,  and  held 
that  a  mere  consciousness  of  being  suspected  of  a  crime  did  not  so  dis- 
qualify him  that  his  testimony,  in  other  respects  freely  and  voluntarily 
given  before  the  coroner,  could  not  be  used  against  him  on  his  trial  on 
a  charge  subsequently  made  of  such  crime.  On  that  ground  it  held 
the  evidence  properly  admitted,  at  the  same  tinae  referring  with  ap- 
proval to  the  McMahon  Case,  and  distinctly  limiting  the  rule  of  ex- 
clusion to  cases  within  its  bounds.  * 

Mondon  Case. — Then  followed  the  Mondon  Case,  where,  on  the  find- 
ing of  the  body  of  the  deceased,  the  defendant  was  arrested  without 
warrant  as  the  suspected  murderer.  While  he  was  thus  in  custody  the 
coroner  empanelled  a  jury  and  held  an  inquest,  and  the  defendant  was 
called  as  a  witness  before  the  inquest  and  was  examined  by  the  district 
attorney  and  by  the  coroner.  The  prisoner  was  an  ignorant  Italian 
lahorer  unfamiliar  with  the  English  language.  He  was  unattended 
by  counsel,  and  it  did  not  appear  that  he  was  in  any  manner  informed 
of  his  rights,  or  that  he  was  not  bound  to  answer  questions  tending  to 
■criminate  him.  He  was  twice  examined ;  on  the  first  occasion  the  ex- 
amination was  taken  by  questions  put  either  by  the  district  attorney  or 
by  the  coroner,  and  the  result  written  down  by  the  coroner,  who  then 
read  the  evidence  over  to  him,  line  by  line,  and  asked  him  if  he  under- 
stood it  and  if  it  was  the  truth,  and  he  said  it  was,  and  the  coroner  then 
reswore  him  to  the  deposition.  The  coroner,  after  taking  the  de- 
fendant's testimony  on  the  fijrst  day,  came  to  the  conclusion  that  the 
defendant  did  not  understand  English  well  enough  to  be  examined, 

'People  v.  McMahon,  15  N.   Y.,  'Teachout  «.  People,  41  N.  Y.,  7. 
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and  that  it  ought  to  be  taken  through  an  interpreter,  which  was  done, 
in  order  that  they  might  get  it  a  little  better  and  a  little  fuller.  It  wae 
held  that  the  defendant's  testimony  was  not  admissible  upon  his  trial 
on  the  indictment.*  It  will  be  seen  that  this  later  case  follows  in  direct- 
line  with  the  rule  announced  Ln  the  McMahon  Case  and  clearly  dis- 
tinguishes another  case,  the  McGloin  Case,  upon  the  authority  of  which 
the  trial  court  held  the  testimony  of  the  prisoner  in  the  Mondon  Case 
admissible. 

McGloin  Case.  — The  case  of  McGloin  was  not  that  of  the  examina- 
tion of  a  prisoner  on  oath  before  a  magistrate  before  whom  he  was  taken 
involuntarily,  whUe  in  custody,  and  interrogated  by  the  magistrate, 
who  to  all  appearance  had  power  to  require  him  to  answer,  but  while 
under  arrest  the  prisoner  said  to  the  inspector  of  police  who  had  biTn 
in  charge  that  he  would  make  a  statement.  The  inspector  then  said 
that  he  would  send  for  a  coroner  to  take  it.  The  coroner  was  then  sent 
for  and  came  to  police  headquarters  and  took  down  in  writing  the  con- 
fession dictated  by  the  prisoner,  the  coroner  asking  no  questions  and 
not  acting  in  any  oflBcial  capacity,  but  as  a  mere  amanuensis  to  take 
down  the  confession  and  prove  the  contents.  It  was  held  that  the  con- 
fession of  the  prisoner  was  admissible  in  evidence  upon  his  trial  for 
murder.'' 

Molineux  Case. — The  defendant's  statements  made  at  the  coroner's 
inquest,  before  he  had  been  accused  of  the  murder,  were  held  admissi- 
ble, even  though  the  coroner  threatened  to  punish  him  for  contempt 
unless  he  obeyed  the  subpoena.^ 

The  decisions  in  other  States  are,  with  few  exceptions,  sub- 
stantially in  harmony  with  the  New  York  decisions. 

Bule  in  Pennsylvania. — The  rule  in  Pennsylvania  is  substan- 
tially that  testimony  given  by  the  prisoner  under  oath  before  a 
coroner's  inquest,  previous  to  his  being  charged  or  suspected  of 
the  murder  of  the  individual  upon  whose  body  the  inquest  was 
sitting,  may  afterward  be  given  in  evidence  against  him,  on  his 
trial  for  the  murder  of  such  person.* 

'People   V.   Mondon,    103  N.   Y.,  while  the  inquest  was  still  sitting,  the 

211.  foreman  called  upon  and  requested 

^People  V.  McGloin,  91  N.  Y.,  241.  the  defendant  to  be  sworn  and  give 

^People  «.  Molineux,  168  N.  Y.,  evidence  as  a  witness,  and  he  was 

264.  duly  sworn  and  was  examined  by  the 

^Williams   v.    Commonwealth,   29  foreman,  in  presence  of  the  inquest. 

Pa.  St.,  102.     In  this  case  the  prose-  It  was  held  on  appeal  that  his  evi- 

cution  was  permitted  to  prove  upon  dence  was  admissible.     On  this  point, 

the  trial  that  a  justice  of  the  peace  the  Court  said:   "If  the  defendant 

had  held  an  inquest  on  the  body  of  a  had    been    awakened  out  of   sleep, 

dead  person,  and  appointed  another  charged  with  crime,  and  then*  in  the 

person  foreman  of  the  inquest,  and  necessary  confusion  of  his  faculties 

directed  him  to  swear  witnesses ;  and  sworn  to  testify,  I  should  have  stead- 
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Rule  in  Nebraska. — The  statements  of  a  prisoner  to  be  compe- 
tent evidence  must  have  been  voluntarily  made.  In  cases  of 
declaration  made  on  an  examination  before  a  coroner's  inquest 
l)y  a  person  under  arrest  or  charged  with  the  crime  and  also  under 
oath,  they  are  not  admissible.  But  when  the  person,  although 
lie  be  subsequently  charged  with  the  offence,  appears  voluntarily 
and  gives  testimony,  before  any  accusation  has  been  made  against 
him,  his  statements  are  admissible  in  evidence  against  him  on  the 
trial  of  an  indictment  for  the  crime. ' 

Bvle  in  Alabama. — The  rule  in  Alabama  is  the  same  as  in  N'e- 


Eule  in  Georgia. — The  rule  in  Georgia  is  substantially  the 
same.  Whether  defendant  has  been  accused  is  of  "  secondary  " 
importance. ' 

Bule  in  Illinois. — In  Illinois  evidence  of  statements  made  by 
the  accused  under  oath  before  a  coroner's  jury,  even  though  he 
was  already  suspected  of  the  crime,  were  held  admissible  against 
him  on  his  trial,  when  they  were  made  voluntarily  and  not  con- 
tradicted by  him  on  his  trial." 

Bule  in  Indiana. — The  rule  in  Indiana  is  substantially  the 
same  as  in  Pennsylvania. " 

Bide  in  Maine. — The  rule  in  Maine  resembles  the  Illinois  rule.° 

Buk  in  Missouri. — Statements  made  by  the  defendant  before 
the  coroner  are  presumed  to  be  voluntary,  and  unless  shown 
otherwise  are  admissible  against  him  in  any  case. ' 

Bide  in  South  Carolina. — The  rule  in  South  Carolina  resembles 
that  in  Nebraska, ' 

fastly  resisted  the  subsequent  intro-  charged  with  nor  suspected  of  crime, 
diiction  of  the  testimony  against  him.  He  might  have  declined  to  testify, 
Tlie  common  law,  which  justifies  an  and  this  would  have  pointed  sus- 
accused  man  in  entire  silence,  ap-  picion  directly  to  him.  He  took  the 
pears  in  beautiful  contrast  to  the  con-  risk  of  a  statement,  and  cannot  com- 
tinental  systems,  which  permit  the  plain  that  he  met  the  legitimate  con- 
criminal  to  be  racked  by  inquisitorial  sequences  of  the  act.  In  the  eye  of 
skill,  until  something  be  wrung  from  all  the  authorities,  it  was  a  voluntary 
him  which  maybe  patched  up  into  statement." 

proof   of    guilt.     This    case    shows  'Clough  «.  The  State,  7  Neb.,  330. 

nothing  of   the    kind.     The  phrase  ^  Wilson  «.  State,  110  Ala.,  1. 

'called  up'  commented  on  by  the  s  Woolfolk  «..  State,  81  Ga.,  551. 

counsel,  does  not  appear  in  the  rec-  *  Lyons®.  People,  137  111.,  603. 

ord,  and  if  employed  by  the  witnesses  'Bpps  «.  State,  103  Ind.,  539;  Da- 

lelated  doubtless  to  the  ordinary  case  vidson  v.  State,  135  Ind.,  354. 

of  calling  forth  a  witness,  and   not  « State  «.  Oilman,  51  Me.,  306. 

awakening      him      from      slumber.  'State  e.  David,  131  Mo.,  380. 

When  the  defendant  was  sworn  be-  *  State  v.   Vaigneur,  5  Rich.  Law 

fore  tlie  inquest,  he  had  neither  been  (S.  C),  891. 
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Rule  in  Texas. — The  rule  in  Texas  resembles  that  in  Ifebras- 
ka.' 

Rule  in  West  Virginia. — The  West  Virginia  courts  lay  stress 
on  whether  the  defendant  has  been  accused  when  he  testifies  be- 
fore the  coroner,  as  in  Nebraska.^ 

Bulein  Wisconsin. — The  Wisconsin  courts  have  followed  the 
New  York  cases. ' 

'  Wood  «.  State,  33  Tex.  App.,  431.  sDickerson  v.  State,  48  Wis.,.  288; 

2 State  ».  Hobbs,  37  W.  Va.,  813.         Emery  «  State,  93  Wis.,  14fi. 
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AUTOPSIES. 

A  MEDICAL  examiner  before  proceeding  with  an  autopsy, 
especially  if  called  before  the  body  has  been  removed  from  the 
place  where  it  was  found,  should  carefully  note  certain  facts. 
These  should  be  entered  by  himself  or  an  assistant  with  great 
care,  in  a  note-book,  as  this  book  can  be  introduced  as  evidence 
in  any  trial.  A  satisfactory  way  is  to  dictate  to  the  assistant 
as  the  examination  proceeds,  and  at  the  conclusion  the  assistant 
reads  the  notes  taken,  and  the  examiner  verifies  them. 

SUEROUUDING  OBJECTS— POSITION  OF  THE  BODT. 

These  should  be  first  noted.  The  character  of  the  soil;  the 
condition  of  the  ground,  and  whether  it  shows  footprints ;  if  so, 
their  direction ;  the  evidence  of  any  struggle ;  the  presence  of 
any  weapon ;  and  finally,  the  exact  position  in  which  the  body 
Hes,  especially  the  position  of  the  hands  and  feet.  This  is  im- 
,  portant,  for  the  body  may  be  found  in  a  position  which  the 
deceased  could  not  have  assumed  on  the  supposition  of  the 
wound  or  injury  having  been  accidental  or  homicidal.  If  pos- 
sible a  photograph  should  be  taken  of  the  body  in  the  exact 
position  in  which  it  is  found.  If  it  is  absolutely  necessary  to 
remove  the  body,  it  should  be  done  with  great  care,  keeping  the 
body  in  as  horizontal  a  position  as  possible. 

The  character  of  the  surrounding  soil  should  be  noted.  This 
is  of  special  importance  when  the  body  to  be  examined  has  been 
exhumed :  for  the  question  of  preservation  of  the  body  and  the 
ability  to  recognize  pathological  changes  may  be  brought  up  at 
a  trial.  This  was  an  important  point  raised  in  the  Buchanan 
case  (New  York,  1893). 

If  a  body  be  found  in  the  water,  examine  the  character  of 
the  water  and  the  temperature,  and  if  found  near  the  shore,  the 
character  of  shore  and  bottom. 

Blood.— The  situation  of  blood-stains,  and  their  number 
and  extent,  on  clothing  or  surrounding  objects  should  be  noted. 
53 
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This  will  often  show  whether  a  struggle  has  taken  place  after 
receiving  the  fatal  wound,  and  is  also  of  medico-legal  impor- 
tance if  made  at  the  time  the  body  is  found,  for  it  may  be  so 
situated  as  to  show  that  the  body  has  been  interfered  with 
after  death. 

Again,  spots  of  blood  found  upon  articles  of  clothing  or 
upon  surrounding  objects  should  be  noted  as  to  their  form  and 
direction,  for  they  may  serve  to  furnish  an  indication  of  the 
position  of  the  person  with  respect  to  them  when  the  wound 
was  inflicted.  For  example,  if  the  spot  was  oval,  the  presump- 
tion is  that  the  person  was  placed  obliquely  with  respect  to  the 
stain  while  the  hemorrhage  was  occurring.  The  force  with 
which  the  blood  was  thrown  out  will  in  some  measure  be  indi- 
cated by  the  obliquity  or  length  of  the  spot.  The  amount  of 
blood  will  also  often  indicate  whether  the  person  has  died  sud- 
denly, the  exact  spot  where  death  occurred,  whether  a  struggle 
took  place,  and  will  also  preclude  the  possibility  of  a  person 
moving  after  receiving  the  fatal  injury.  When  we  examine  a. 
body,  especially  when  found  in  a  room,  care  must  be  taken  not 
to  be  misled  by  the  accidental  diffusion  of  blood  by  persons 
going  in  and  out,  or  touching  the  body  (see  Bood-Stains,  Vol. 

n.). 

Clothiiig. — The  examination  of  the  clothing  should  b& 
thorough.  A  description  of  each  article  should  be  noted,  and  ' 
the  order  in  which  it  is  removed ;  for  often  it  is  important  ta 
prove  that  the  garments  were  worn  by  or  belonged  to  the  de- 
ceased. If  any  blood  is  on  the  clothing,  note  whether  the  blood 
is  in  large  patches,  or  whether  it  is  sprinkled  over  the  garment  r 
the  amount  of  the  blood  and  what  garments  are  stained  by  it. 
Note  and  examine  whether  the  blood  has  flowed  down  the  front, 
of  the  clothing,  whether  it  has  soaked  the  inner  garments,  or 
again,  whether  it  has  collected  along  the  back;  for  these  ap- 
pearances will  sometimes  demonstrate  whether  a  wound  was 
inflicted  while  the  person  was  sitting,  standing,  or  lying  down. 
For  example,  if  the  throat  is  cut  while  the  person  is  lying 
down,  the  blood  will  be  found  on  each  side  of  the  neck  along 
the  back  and  not  down  the  front  of  the  body.  Few  suicides  cut 
their  throats  in  a  recumbent  position,  and  this  distribution  of 
the  blood  may  serve  to  distinguish  a  suicidal  from  a  homicidal 
wound. 
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The  condition  of  the  clothing  may  also  serve  to  show 
whether  there  has  been  any  struggle,  and  the  presence  of  dry 
spots  or  mud  on  it  may  sometimes  serve  to  connect  an  accused 
person  with  an  act  of  murder.  This  is  well  illustrated  in  the 
case  of  Reg.  v.  Snipe,  reported  in  Beck's  "  Medical  Jurispru- 
dence," where  evidence  was  adduced  to  show  that  some  spots  of 
mud  on  the  boots  and  clothing  of  the  prisoner,  when  examined 
microscopically,  contained  infusoria,  shells,  and  some  rare 
aquatic  vegetables.  The  mud  of  the  ditch  close  to  where  the 
body  was  found,  as  also  the  mud  on  the  clothing  of  the  dead 
body,  presented  the  same  microscopical  appearances.  The  med- 
ical expert  who  gave  this  evidence  swore  that  in  his  opinion 
the  mud  spots  on  the  body  and  on  the  prisoner's  boots  were 
derived  from  the  same  ditch,  for  the  mud  of  all  the  other  ditches 
in  the  locality  was  found,  on  microscopical  examination,  to  be 
different.  The  well-known  case  which  occurred  in  New  York 
a  few  years  ago,  known  as  the  "Shakespeare  case,"  furnishes 
an  example  of  the  importance  of  carefully  examining  all  stains 
on  the  clothing  found  on  bodies. 

If  there  are  several  stabs  or  cuts  on  the  body  involving  the 
dress,  it  should  be  noted  whether  they  are  blood-stained,  and  if 
so,  whether  the  stain  is  on  the  inside  or  outside  of  the  garments, 
for  sometimes  in  simulated  personal  injury  a  stain  of  blood  may 
be  inadvertently  applied  to  the  outside  of  the  dress,  as  in  wip- 
ing a  weapon. 

Weapons. — If  a  weapon  is  found,  the  character  of  the 
weapon  and  its  exact  position  should  be  noted.  This  is  fre- 
quently of  importance  in  telling  whether  a  person  has  died  from 
an  accidental  or  self-inflicted  wound.  In  a  case  where  death 
occurs  immediately  or  within  a  few  minutes,  the  weapon  is 
found  near  the  body,  or  often  so  tightly  grasped  in  the  hand 
that  it  can  be  with  difficulty  removed.  If  the  weapon  is  found 
near  the  body  it  should  be  noted  on  which  side  and  at  what 
distance,  and  it  must  be  questioned  whether  it  could  have  fallen 
on  the  spot  or  been  thrown  there  by  the  deceased.  It  is  com- 
patible with  suicide  that  the  weapon  should  be  found  at  some 
distance  from  the  body.  An  instance  has  been  recorded  where 
an  individual  was  discovered  in  bed  with  his  throat  cut,  and 
the  bloody  razor  was  found  closed  and  in  the  pocket  of  the 
deceased.    If  a  weapon  cannot  be  discovered,  or  is  concealed, 
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it  is  strong  presumptive  evidence  of  homicide;  especially  when 
the  wound  is  such  as  to  produce  speedy  death. 

Note  whether  the  weapon  is  sharp  or  blunt,  straight  or 
curved.  If  a  knife,  the  handle  and  inner  portion  should  be  ex- 
amined, for  the  blade  may  have  been  washed. 

If  the  wound  has  involved  any  large  vessels,  it  is  improbable 
that  the  weapon  can  have  been  thrown  any  distance  from  the 
body,  and  when  it  is,  there  are  always  fair  grounds  to  expect 
interference  with  the  original  position  of  the  body.  One  cir- 
cumstance which  always  strongly  points  to  suicide  is  the  find- 
ing of  the  weapon  firmly  grasped  in  the  hand  of  the  cadaver. 
The  hand  of  a  dead  person  cannot  be  made  to  grasp  or  retain  a 
weapon  as  does  the  hand  which  has  grasped  it  at  the  last  mo- 
ments of  life.  The  amount  of  blood  on  the  weapon  should  be 
noted,  but  it  must  be  remembered  that  a  knife  may  have  pro- 
duced a  fatal  stab  wound  and  still  no  blood  be  found  on  it. 
This  is  explained-by  the  fact  that  in  a  rapid  plunge  the  vessels 
were  compressed,  and  only  after  the  drawing  of  the  knife  and 
relieving  of  the  pressure  blood  began  to  flow,  or  possibly  the 
blood  may  have  been  wiped  off  the  knife  by  the  elasticity  of  the 
skin. 

When  a  person  has  died  of  a  gunshot  wound,  especially  at 
close  range,  it  is  important  to  look  for  any  wadding  or  paper 
found  in  the  wound,  as  in  a  number  of  instances  the  finding 
of  such  has  led  to  the  detection  of  the  criminal.  For  example, 
handwriting  has  been  found  on  the  paper,  or  it  has  formed 
part  of  a  printed  page  the  rest  of  which  has  been  found  in  pos- 
session of  the  accused.  When  a  gun  is  discharged  near  the 
body,  a  portion  of  the  wadding  is  almost  always  found  in  the 
irregular  wound  produced. 

POST-MOBTEM  EXAMINATION. 

Having  completed  the  examination  of  the  surroundings,  one 
next  proceeds  with  the  post-mortem  examination,  which  should 
be  conducted  according  to  a  weU-defined  plan,  following  which 
the  results  obtained  will  always  be  satisfactory. 

If  possible  the  body  should  be  removed  to  a  large,  well- 
ventilated,  and  especially  well-lighted  room.  No  artificial  light, 
if  it  can  possibly  be  avoided,  should  be  used  when  performing 
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the  autopsy ;  artificial  light  is  especially  bad  on  account  of  its 
yellowness  and  its  power  to  modify  natural  color.  Many  dis- 
eased conditions  cannot  be  satisfactorily  determined  by  artificial 
light.  The  body  should  be  placed  on  a  high  table,  and  the 
facility  with  which  the  autopsy  is  made  will  often  depend  on 
having  the  table  high  enough  to  render  stooping  unnecessary. 
Never  make  an  autopsy,  if  it  can  possibly  be  avoided,  on  a 
hody  while  in  a  coffin,  as  the  examination  is  always  unsatisfac- 
tory. The  size  and  surroundings  of  the  room,  and  how  it  is 
Ughted,  should  be  entered  in  the  note-book. 

Instruments. — If  possible  the  following  instruments  should 
be  at  hand  before  proceeding  with  an  examination,  although 
some  of  them  may  be  dispensed  with : 

(1)  Large  section  knife;  (2)  scalpels;  (3)  enterotome  (for 
opening  intestines  and  stomach) ;  (4)  costotome,  or  large  bone 
forceps  (for  cutting  ribs) ;  (5)  scissors,  large  and  small  (one 
blade  blunt);  (6)  saw;  (7)  chisel;  (8)  dissecting  forceps;  (9) 
probe;  (10)  blowpipe;  (11)  curved  needles  and  strong  twine; 
(13)  measuring  and  graduated  glass;  (13)  small  scales. 

Besides  the  above  instruments,  some  basins  containing 
water;  sponges,  bottle  of  flexible  collodion,  Lugol's  solution  of 
iodine  for  the  amyloid  test,  will  be  needed. 

Post-Mortem  Wounds. — Various  plans  have  been  pro- 
posed to  protect  the  operator's  hands  from  the  post-mortem 
wounds  which  are  often  so  dangerous,  such  as  wearing  rubber 
gloves,  smearing  the  hands  with  carbolized  vaselin,  both  of 
which  have  their  disadvantages :  the  gloves  being  too  clumsy, 
and  the  vaselin  rendering  it  almost  impossible  to  hold  the  knife 
steady.  Gloves  should  always  be  worn,  however,  where  the 
body  has  undergone  much  decomposition,  or  where  the  person 
may  have  died  from  any  septic  disease.  A  method  which  I 
have  found  satisfactory  is  to  cover  all  cuts  and  hangnails  with 
flexible  collodion,  and  then  to  have  a  basin  of  clean  water  at 
hand,  and  from  time  to  time  to  rinse  one's  hands  in  the  water. 
It  is  from  bathing  the  hands  in  the  cadaveric  fluids  and  not 
from  cuts  that  most  of  the  danger  comes.  If  possible  an  abso- 
lutely new  board,  large  enough  upon  which  to  examine  the 
organs,  should  be  at  hand,  for  it  may  be  claimed  at  a  trial  that 
the  organs  and  tissues,  if  placed  and  examined  on  surrounding 
objects,  have  become  contaminated. 
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Toxicological.^If  a  chemical  analysis  of  the  various 
organs  and  tissues  is  to  be  made,  and  it  is  impossible  to  have 
the  chemist  present,  the  medical  examiner  should  obtain  some 
new  glass  jars  of  suitable  size,  with  close-fitting  glass  covers. 
These  jars  shoud  be  rinsed  with  distilled  water,  and  in  them  the 
various  organs  are  to  be  placed ;  if  possible  with  no  preserving 
'  fluid  on  them.  But  if  it  is  found  impossible  to  deliver  the  jars 
I  to  the  chemist  at  once,  alcohol  may  be  poured  over  the  organs 
in  the  jars,  but  it  is  specially  important  that  a  sample  of  this 
alcohol  should  be  retained,  that  a  chemist  may  at  a  future  date 
test  the  same  for  any  impurities.  After  the  organs  and  tissues 
have  been  placed  in  the  jars,  the  mouths  should  be  closed  and 
sealed,  and  the  seal  remain  in  the  custody  of  the  examiner  until 
the  jars  are  delivered  to  the  chemist. 

Parts  to  be  Preserved  for  the  Chemist. — In  cases  of 
suspected  poisoning,  it  is  not  sufficient  that  the  stomach  and 
intestines  alone  should  be  preserved  for  the  chemist  as  has  been 
indicated,  each  part  by  itself ;  for  it  should  be  remembered  that 
the  portion  of  poison  remaining  in  the  alimentary  tract  is  but 
the  residue  of  the  dose  which  had  been  sufficient  to  destroy  life, 
and  if  the  processes  of  elimination  have  been  rapid  no  trace  of 
the  poison  will  be  found  in  the  alimentary  canal  but  can  readily 
be  detected  in  other  organs.  Again,  the  poison  may  not  have 
been  introduced  by  the  mouth,  in  which  case  none  may  be 
found  in  the  digestive  tract. 

The  chemist  should  receive,  besides  the  stomach  and  entire 
intestinal  canal,  the  liver,  one  or  both  kidneys,  the  spleen,  a 
piece  of  muscle  from  the  leg,  the  brain,  and  any  urine  found  in 
the  bladder. 

When  it  is  impossible  for  any  reason  to  obtain  the  whole  of 
any  organ,  the  part  removed  should  be  carefully  weighed  and 
its  proportion  to  the  rest  of  the  organ  noted. 

It  is  also  of  extreme  importance  to  preserve  in  sealed  and 
labelled  jars  those  parts  of  a  body  which  may  show  the  evi- 
dence of  disease,  or  on  the  appearance  of  which  one's  evidence 
is  founded. 

OBDEB  OF  AUTOPSY. 

In  making  the  autopsy,  the  operator  should  stand  on  the 
right  side  of  the  body  and  make  the  incision  by  grasping  the 
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knife  firmly  in  the  hand,  and  cutting  with  the  whole  of  the 
blade  and  not  with  the  point.  The  knife  should  be  swept  along 
from  the  shoulder  rather  than  from  the  wrist,  thus  making  a 
long,  smooth,  deep  cut;  never  a  jagged  one. 

The  method  of  examining  the  human  body  after  death  will 
vary  somewhat  according  to  the  objects  in  view.  These  objects 
may  be  threefold :  (1)  To  ascertain  whether  a  person  has  died 
from  violence  or  poison;  (2)  to  establish  the  cause  of  death, 
especially  if  it  has  been  sudden ;  and  (3)  to  ascertain  the  lesion 
of  a  disease,  or  to  confirm  a  diagnosis. 

The  only  difference  between  a  medico-legal  and  pathological 
autopsy  is  that  in  the  former  case  everything  which  might 
subserve  the  ends  of  justice  should  be  carefully  noted,  and  the 
changes  found  most  accurately  described ;  especially  any  abnor- 
malities found  on  the  external  examination  of  the  body.  A 
photograph  should  be  taken  of  the  body. 

The  head  should  be  opened  and  the  brain  examined  first,  and 
not  last,  as  is  often  done  in  the  ordinary  autopsy. 

Careful  notes  should  be  taken  during  each  step  of  the  exam- 
ination, to  be  "reread,  verified,  and  signed  at  the  completion  of 
the  autopsy. 

It  must  be  remembered  that  most  of  the  lesions  of  disease 
■which  are  found,  indicate  the  disease  rather  than  the  cause  of 
death ;  that  often  the  lesion  found  will  seem  hardly  extensive 
enough  to  cause  death,  and  that  from  accidents  and  injuries 
apparently  trivial,  death  may  result.  It  must  often  be  acknowl- 
edged that  no  sufficient  cause  of  death  can  be  found,  but  the 
more  accurate  and  careful  the  examinations  (especially  when 
a  microscopical  examination  of  the  organs  is  made)  the  fewer 
will,  be  the  number  of  such  cases.  If  no  apparent  lesion  is 
found,  it  must  not  be  forgotten  that  many  poisons  destroy 
life  and  leave  no  trace  that  the  pathologist  can  discover. 

Care  should  always  be  exercised  not  to  mistake  the  ordinary 
post-mortem  appearance  which  we  find  at  autopsies  for  the 
lesions  of  disease. 

The  examination  of  the  human  body,  whether  it  be  made 
from  a  medico-legal  or  pathological  standpoint,  is  divided  into 
two  main  divisions : 

(1)  The  external  examination,  and 

(2)  The  internal  examination. 
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EXTERNAL   EXAMINATION. 

Its  minuteness  will  depend  on  the  character  of  the  case,  as 
when  the  person  is  unknown,  or  when  suspected  to  have  died 
from  unnatural  causes.  In  such  cases  the  external  examination 
is  very  important. 

The  following  are  the  steps  to  be  followed : 

(1)  Give  a  general  description  of  the  body;  apparent 
age,  height,  and  weight  of  the  individual ;  color  of  the  hair  and 
eyes ;  condition  of  the  teeth ;  and  the  evidence  of  any  personal 
peculiarities  or  abnormalities. 

(3)  Note  the  color  of  the  skin  and  observe  whether  there 
are  any  spots  of  cadaveric  lividitz,  and  if  present  where 
situated. 

(3)  Contusions. — Note  whether  there  are  any  contusions, 
and,  if  present,  their  character,  situation,  length,  breadth,  and 
depth  should  be  described,  and  whether  they  are  accompanied 
by  inflammation  or  by  the  evidences  of  gangrene. 

It  is  often  important  to  determine  whether  a  contusion  has 
been  inflicted  before  or  after  death.  This  is  to  be  done  by  cut- 
ting into  the  ecchymoses  and  if  the  extravasated  blood  or  the 
coloring  matter  of  the  blood  is  found  free  in  the  tissues,  one  can 
be  almost  certain  that  it  is  an  ante-mortem  injury.  In  post- 
mortem discolorations  the  blood  is  found  in  the  congested  ves- 
sels. The  situation  of  ante-mortem  contusions  will  not  gener- 
ally correspond  to  the  discolorations  produced  by  decomposition ; 
the  latter  being  confined  to  the  most  dependent  parts.  It  should 
be  remembered  that  the  contusions  produced  by  blows  on  a  body 
dead  only  a  few  hours  cannot  be  distinguished  from  those 
which  were  received  during  life;  and  also  that  putrefactive 
changes  make  it  well-nigh  impossible  to  distinguish  between 
ante-mortem  and  post-mortem  injuries.  It  should  also  be  borne 
in  mind  that  blows  or  falls  suflBcient  to  fracture  bones  or  rup- 
ture organs  may  leave  no  mark  on  the  skin  (see  WouNDS,  Vol. 
I.,  pp.  467,  474,  et  seq.). 

(4)  Wounds.— The  situation,  depth,  extent,  and  direction  of 
any  wound  should  be  recorded,  as  also  the  condition  of  its  edges ; 
the  changes  in  the  surrounding  tissues,  and  whether  inflicted 
by  a  cutting,  pointed,  or  rounded  instrument;  or  by  a  bullet. 
In  the  latter  case  the  course  and  direction  of  the  ball  should  be 
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ascertained  by  dissection  rather  than  by  the  use  of  the  probe, 
and  the  character  of  foreign  bodies,  if  any  are  found  in  the 
wound,  should  be  noted.  What  nerves  or  blood-vessels,  partic- 
ularly arteries,  have  been  injured,  should  be  ascertained.  It  is 
often  important  to  determine  whether  a  wound  was  made  before 
or  after  death.  The  following  may  serve  as  a  differential  point : 
In  all  wounds  made  after  death  there  is  slight  bleeding,  non-con- 
traction of  the  edges,  and  absence  of  blood  in  the  tissues.  This 
is  the  opposite  of  ante-mortem  wounds.  Again,  wounds  inflicted 
within  two  hours  after  death  cannot  be  differentiated  from 
•  those  made  during  life  (see  Gunshot  Wounds,  Vol.  I.,  p. 
610  et  seq.;  Wounds,  Vol.  I.,  p.  476  et  seq.). 

(5)  Fractures. — If  there  are  any  evidences  of  fractures,  the 
situation  of  the  bones  involved  -should  be  noted,  and  whether 
they  are  accompanied  by  contusions  of  the  soft  parts.  Frac- 
tures which  are  inflicted  during  life  are  always  accompanied 
by  much  more  extravasation  of  blood,  more  injury  to  the  soft 
parts,  and  more  evidences  of  reaction  than  those  occurring  after 
death.  It  is  a  well-known  fact  that  it  is  much  more  difficult  to 
produce  a  fracture  in  a  dead  than  a  living  body  (see  Wounds, 
Vol.  II.,  p.  482  e^  seg.). 

(6)  The  temperature  of  the  body  should  be  taken. 

(7)  The  rigidity  and  flexibility  of  the  extremities 
should  be  ascertained. 

(8)  The  state  of  the  eyes  should  be  noticed,  and  the  rela- 
tive size  of  the  pupils. 

(9)  Attention  should  be  paid  to  the  condition  of  the  cavities 
of  the  mouth  and  nose.  The  neck  should  be  specially  examined 
for  marks  of  external  injury,  or  signs  of  ecchymosis  or  com- 
pression. 

(10)  Genitals.— The  external  genitals  should  be  very  care- 
fully examined  for  evidence  of  injury,  the  presence  of  syphilitic 
lesions,  and  in  the  female  the  condition  of  the  vagina  should  be 
particularly  ascertained. 

(11)  CEdema  of  the  Feet. — If  there  is  evidence  of  oedema 
in  any  part  of  the  body,  especially  about  the  ankles,  its  situa- 
tion and  extent  should  be  noted. 

(12)  Ulcers  and  Abscesses.— The  situation  and  extent  of 
any  ulcer  found  on  the  body  should  be  recorded,  as  also  the  pres- 
ence and  situation  of  any  abscess. 
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(13)  Burns. — The  extent  of  a  burn,  as  also  the  state  of  the 
parts  involved,  should  be  noted.  For  example,  whether  they 
are  Inflamed  or  show  blisters,  etc.  (see  Heat  and  Cold,  Vol. 
I.,  p.  647  et  seq.). 

(14)  Hands. — In  medico-legal  cases  the  hands  of  a  dead 
person  should  always  be  examined  for  the  presence  of  cuts, 
excoriations,  or  foreign  substances  found  upon  them ;  especially 
should  the  dorsal  extremities  be  examined.  This  examination 
will  often  indicate  that  there  has  been  a  mortal  struggle  before 
death.  The  impression  of  a  hand  or  of  some  of  the  fingers  is 
often  found  on  the  skin  of  a  dead  body.  The  exact  situation 
where  found  should  be  noted.  This  may  be  of  importance,  as 
when  it  occurs  where  it  would  have  been  impossible  or  improb- 
able for  the  deceased  to  have  caused  it. 

For  appearances  in  death  from  lightning  or  electricity,  see 
Vol.  I.,  p.  701  et  seq.,  and  in  death  from  hanging,  strangula- 
tion, and  garroting,  see  Vol.  I.,  pp.  713,  746,  781,  et  seq. 

INTERNAL  EXAMINATION. 

-Having  completed  the  examination  of  the  external  parts  of 
the  body,  the  next  proceeding  is  to  open  the  body  and  make  an 
internal  examination. 

This  should  be  done  by  following  a  regular  method,  so  as  to 
examine  the  relations  of  parts  and  not  to  injure  one  organ  while 
removing  another. 

In  opening  the  various  organs  an  incision  should  be  made 
which  will  expose  the  greatest  amount  of  surface  at  one  cut. 
If  ever  make  a  number  of  small  and  always  unsatisfactory  inci- 
sions in  an  organ.  In  opening  certain  organs  like  the  brain 
and  heart,  the  incisions  are  so  planned  that  the  parts  of  the 
organ  may  be  folded  together,  and,  if  necessary,  their  relations 
to  one  another  and  the  whole  organ  studied.  Such  organs  are 
opened  as  one  would  open  a  book  to  examine  its  pages. 

It  is  important  to  remember  that  after  death  the  blood  leaves 
the  arteries  and  left  side  of  the  heart,  and  collects  in  the  veins 
and  the  right  cavities  of  the  heart.  Especially  does  it  collect 
in  the  vessels  of  the  most  dependent  portions  of  the  body  and 
of  the  various  organs,  so  that  local  congestions  may  often  dis- 
appear after    death;   and  again,  they  may    be    found   at  an 
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autopsy  where  they  were  not  present  during  life.  Especially  is 
this  true  of  the  mucous  membranes  such  as  those  of  the  trachea 
and  bronchi,  and  also  of  the  blood  in  the  sinuses  of  the  dura 
mater. 

In  making  autopsies  it  is  a  cardinal  rule  that  all  the  cavities 
of  the  body  should  be  examined,  and  not  alone  the  one  where 
one  might  expect  to  find  a  lesion.  At  medico-legal  autopsies, 
the  great  cavities — the  head,  the  thorax,  and  the  abdomen — 
should  be  examined  in  their  successive  order  from  above  down- 
ward. The  reason  for  beginning  with  the  head  is  that  the 
amount  of  blood  in  the  brain  and  its  membranes  may  be  deter- 
mined accurately ;  for,  if  the  heart  and  great  vessels  of  the  neck 
are  opened  first,  the  blood  will  drain  away  from  the  brain  and 
local  congestions  disappear.  In  pathological  autopsies,  the 
■opening  of  the  head  first  is  not  so  important,  and  often  the 
vertebral  column  need  not  be  opened  at  all,  for  it  is  a  compli- 
■cated  process  and  takes  time ;  but  in  medico-legal  cases,  espe- 
cially where  a  question  as  to  the  cause  of  death  may  arise,  and 
has  not  satisfactorily  been  determined,  after  all  the  other  cav- 
ities are  examined  the  vertebral  column  should  always  be  opened 
and  the  cord  removed. 

The  Head. 

Make  an  incision  across  the  vertex  of  the  skull  from  ear  to 
■ear.  Dissect  the  anterior  flap  forward  until  within  about,  three 
inches  of  the  bridge  of  the  nose,  and  the  posterior  flap  back- 
ward to  the  external  occipital  protuberance.  Examine  the  in- 
ternal surface  of  the  scalp  for  ecchymosis  and  evidences  of  in- 
jury. A  circular  incision  is  then  made  with  a  saw  through  the 
cranium  as  far  backward  and  forward  as  the  flaps  have  been 
reflected.  An  incision  through  the  temporal  muscle  is  neces- 
sary so  that  the  teeth  of  the  saw  may  not  become  clogged  by 
the  muscle  fibres.  When  the  cranium  has  been  sawed  through, 
a  stout  hook  is  inserted  under  its  upper  edge  and  it  is  removed 
with  a  quick  jerk.  If  the  dura  mater  is  very  adherent  to  the 
calvaria,  it  may  be  necessary  to  remove  it  with  the  bone,  by 
cutting  through  it  at  the  level  of  the  cranial  incision.  Exam- 
ine the  calvaria  as  also  the  other  bones  of  the  skull  after  the 
hrain  has  been  removed  and  the  dura  stripped  off,  for  evidence 
of  fracture. 
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Note  the  symmetry,  thickness,  and  density  of  the  cranial 
bone,  and  remember  that  depressions  along  the  sagittal  suture 
are  for  the  Pacchionian  bodies,  and  are  not  pathological. 

Dura  Mater. — The  dura  mater  may  be  slightly  adherent 
to  the  bone  of  the  cranium.  This  is  especially  seen  in  old 
people  and  does  not  indicate  disease.  The  Pacchionian  bodies 
are  seen  along  the  longitudinal  sinus.  Examine  the  internal 
surface  of  the  dura  mater  for  the  presence  of  clots,  tumors,  or 
inflammatory  lesions.  Open  the  longitudinal  sinus  and  exam- 
ine for  thrombi.  Remove  the  dura  mater  by  an  incision  fol- 
lowing the  cranial  incision,  the  falx  cerebri  between  the  an- 
terior lobes  being  drawn  back  and  divided.  Note  whether  the 
dura  mater  is  adherent  to  the  pia  mater,  and  the  condition  of 
its  internal  surface. 

Pia  Mater. — The  brain,  covered  by  the  pia  mater,  is  now 
exposed.  Note  the  degree  of  congestion  of  the  membrane,  its 
adherence,  and  the  existence  of  pus,  blood,  or  serum  on  its  sur- 
face or  in  its  meshes.'  Remember  that  a  considerable  amount 
of  serum  may  be  present  within  normal  limits,  especially  in 
cachectic  subjects,  without  indicating  disease,  but  when  the 
serum  is  so  extensive  as  to  raise  the  pia  mater  and  to  depress 
the  convolutions,  we  have  a  pathological  amount  which  may  be 
a  simple  dropsy  due'  to  some  general  cause,  or  the  result  of  a 
chronic  meningitis.  Enough  serous  effusion  in  the  pia  mater 
to  produce  a  condition  which  has  been  called  by  some  writers 
"serous  apoplexy,"  I  believe  never  occurs  as  a  primary  con- 
dition. 

Loss  of  transparency  and  thickening  of  the  pia  mater,  espe- 
cially along  the  longitudinal  fissure,  is  often  seen  in  old  people 
and  does  not  indicate  disease.    ' 

Brain. — Remove  the  brain  by  raising  the  anterior  lobes  with 
the  fingers  of  the  left  hand  and  cutting  through  the  nerves, 
vessels,  and  the  tentorium  as  they  appear.  The  medulla  is 
cut  as  low  down  as  possible,  and  the  brain  as  it  rolls  out  is 
caught  in  the  left  hand. 

After  being  placed  on  a  clean  board  or  in  a  large  clean  dish, 
it  is  minutely  examined.  The  average  weight  of  an  adult  male 
brain  is  forty -nine  and  one-half  ounces;  of  the  female,  forty- 
four  ounces.  Its  proportional  weight  to  that  of  the  rest  of  the 
body  is  as  1  to  45. 
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Lay  the  brain  first  upon  its  convex  surface  and  examine  the  ar- 
teries at  the  base  for  atheroma,  thrombi,  emboli,  and  aneurisms. 
Examine  the  pia  mater  of  the  base,  especially  for  the  evidences 
of  hemorrhage,  tumors,  tubercles,  and  inflammatory  lesions. 
Next  turn  the  brain  over  on  its  base,  and  proceed  to  open  its 
various  cavities  and  examine  its  internal  structure.  Separate 
the  two  halves  of  the  cerebrum,  until  the  corpus  callosum  is 
exposed.  Make  an  incision  downward  and  outward  at  the 
,  junction  of  the  corpus  callosum  with  the  cerebrum,  and  the  roof 
of  the  lateral  ventricles  will  be  cut  through  and  their  cavities 
exposed.  Prolong  the  incision  forward  and  backward  so  as  to 
expose  the  cornua.  The  size  and  contents  of  the  ventricles 
should  be  noted,  as  also  the  condition  of  the  ependyma.  The 
floor  of  the  lateral  ventricles  being  the  most  frequent  spot  of 
hemorrhage,  if  one  is  found  its  extent  and  the  parts  involved 
by  it  should  be  noted;  especially  its  relation  to  the  internal 
capsule. 

Transverse  incisions  (about  one-sixteenth  of  an  inch  apart) 
are  made  through  the  ganglia  seen  on  the  floor  of  the  lateral  ven- 
tricles. Thus  any  lesions  in  the  substance  of  the  ganglia  will 
be  disclosed.  Three  or  four  longitudinal  incisions  are  now 
made  outward  into  the  hemispheres  nearly  to  the  pia  mater. 
These  will  divide  the  hemispheres  into  long,  prism-shaped 
pieces  held  together  by  the  pia  mater  and  a  little  of  the  cortex, 
thus  enabling  the  brain  afterward  to  be  folded  together,  and  the 
relations  of  lesions  to  the  brain  as  a  whole  studied.  The  third 
ventricle  is  now  examined  by  cutting  through  the  fornix  and 
corpus  callosum  at  the  foramen  of  Monroe.  Next,  the  fourth 
ventricle  is  opened  by  a  longitudinal  incision  through  the  lower 
portion  of  the  vermiform  process ;  its  contents,  the  condition  of 
its  vessels  and  ependyma  noted.  Then  the  floor  of  the  fourth 
ventricle  is  divided  by  transverse  incisions  one-sixteenth  of  an 
inch  apart,  and  careful  examination  made  for  the  presence  of 
minute  hemorrhages:  for  here  is  a  place  in  the  body  where 
almost  a  microscopical  lesion  (hemorrhage)  may  cause  sudden 
death.  Each  hemisphere  of  the  cerebellum  is  now  opened  by  a 
number  of  incisions  starting  from  the  fourth  ventricle  and 
passing  outward  into  its  substance.  The  presence  of  any  tumors 
or  hemorrhage  in  the  cerebellum  will  now  be  recognized. 

In  opening  the  brain,  when  clots,  areas  of  softening,  tumors. 
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etc.,  are  discovered,  their  exact  location  in  relation  to  surround- 
ing parts  should  be  noted  and  the  blood-vessels  examined  for 
areas  of  degeneration  or  aneurism.  This  examination  can  b& 
facilitated  by  allowing  a  stream  of  water  to  flow  over  the  affected 
part.  This  will  wash  out  the  affected  area  and  allow  the  ves- 
sels to  appear. 

Bye. — In  rare  cases  it  may  be  necessary  to  remove  the  eye. 
This  can  be  done  by  breaking  through  the  roof  of  the  orbit- 
with  a  saw  or  chisel  and  dissecting  away  the  muscles  so  as  tO' 
expose  the  optic  nerve  and  the  posterior  portion  of  the  organ. 

Thorax  and  Abdomen. 

The  body  being  placed  on  its  back,  and  the  operator  stand- 
ing on  the  right  side,  an  incision  is  made  through  the  skin, 
fascia,  and  muscles  from  the  top  of  the  sternum  to  the  pubi& 
bone,  passing  to  the  left  of  the  umbilicus  and  dividing  every- 
thing down  to  the  sternum  and  the  subperitoneal  tissue.  A. 
small  incision  is  now  made  through  the  peritoneum  below  the 
ensiform  cartilage.  Into  this  opening  two  fingers  of  the  left 
hand  are  inserted,  and  by  spreading  the  fingers  and  holding  th& 
knife  horizontally'  the  peritoneum  can  be  divided  to  the  pubes 
without  injuring  the  intestines.  The  skin  and  muscles  are  now 
dissected  from  the  chest  as  far  back  as  the  false  ribs.  This- 
dissection  may  be  facilitated  by  keeping  the  skin  and  muscles 
on  the  stretch  and  cutting  with  the  flat  part  of  the  knife.  In 
order  to  better  expose  the  abdominal  cavity,  the  recti  musclea 
are  divided  beneath  the  skin  at  their  insertion  in  the  pubic 
bone.     Examine  the  cut  surface  of  the  chest  and  abdominal. 

:  muscles,  and  note  their  color,  amount,  and  consistency.  Ob- 
serve whether  the  chest  muscles  show  the  evidence  of  anj'  para- 
sitic disease  such  as  trichinosis.  The  mammary  glands  are- 
now  examined  from  behind  and  opened  if  necessary. 

Superficial  Examination  of  Abdominal   Cavity. — 

,  This  should  be  done  before  opening  the  chest  cavity,  because 
the  position  of  organs  may  become  modifled,  and  blood  and. 
other  fluids  are  liable  to  find  their  way  from  one  cavity  intO' 

,  another-;  and  again,  the  blood  in  the  presenting  portion  of  the 

I  abdominal  organs  will  change  its  color  after  exposure  to  the  air. 
Note  the  Following  Points  :  (a)  The  relative  position. 
and  general  condition  of  the  abdominal  organs. 
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(6)  The  color  and  amount  of  blood  in  the  presenting  parts. 

(c)  Whether  there  are  any  signs  of  inflammation  or  the 
evidence  of  foreign  bodies  or  tumors. 

(d)  Examine  the  vermiform  appendix. 

(e)  The  amount  of  fluid  in  the  abdominal  cavity.  Nor- 
mally a  small  quantity  of  reddish  serum  will  be  found,  partic- 
ularly in  warm  weather,  at  the  most  dependent  portion  of  the 
abdominal  cavity.  If  the  quantity  is  small  it  can  only  be  as- 
certained by  raising  the  intestines  from  the  pelvis.  When  the 
fluid  is  considerable,  the  exact  amount  should  be  ascertained 
and  its  character  noted. 

(/)  Perforation,  invagination,  and  hernia  of  the  intestines 
should  be  looked  for. 

(gf)  Determine  the  height  of  the  diaphragm.  Normally,  on 
the  right  side,  it  is  at  the  junction  of  the  fifth  rib  with  the 
sternum,  and  on  the  left  it  reaches  as  high  as  the  sixth.  A 
variety  of  pathological  conditions  change  its  position.  For 
instance,  it  may  be  raised  when  the  contents  of  the  abdomen 
are  greatly  increased  in  volume,  and  in  new-born  children  who 
have  never  breathed.  It  may  be  depressed  by  enlargement  of 
the  lungs,  disease  of  the  heart,  or  fluid  in  the  pleural  or  peri- 
cardial cavities.  The  presence  of  air  or  gas  in  the  pleural 
cavity  can  be  determined  either  by  filling  the  abdomen  with 
water  and  puncturing  the  diaphragm  beneath  the  fluid  so  that 
the  air  will  bubble  up,  or  a  puncture  may  be  made  through  the 
thorax  between  the  ribs,  and  the  flame  of  a  match  will  be  de- 
flected by  the  escaping  air. 

Thorax. 

The  thorax  is  opened  by  cutting  the  sterno-costal  cartilages 
as  close  to  the  end  of  the  ribs  as  possible,  the  cut  being  made 
downward,  outward,  and  backward,  and  the  knife  held  obliquely 
so  as  not  to  injure  the  underlying  parts.  Quite  often  the  carti- 
lages will  be  found  ossified  and  it  will  be  necessary  to  divide 
them  by  a  costotome.  Next,  separate  the  clavicles  by  a  semi- 
lunar incision  at  their  attachment  to  the  sternum. 

Raise  the  sternum  with  the  left  hand  and  separate  it  from 
the  underlying  parts.  If  there  is  any  adherence  of  the  sternum 
a  slight  twist  will  be  sufiicient  to  remove  it. 
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Superficial  Examination  of  Thorax. — Observe  the 
position,  color,  and  degree  of  distention  of  the  lungs.  It  should 
be  remembered  that  healthy  lungs,  as  soon  as  the  chest  is 
opened,  owing  to  their  inherent  elasticity,  will  collapse,  and  when 
this  normal  collapse  is  not  seen  it  is  generally  due  to  a  loss  of 
elasticity  as  occurs  in  emphysema,  to  inflammatory  diseases 
binding  the  lung  to  the  chest  wall,  or  to  the  alveoli  being  filled 
with  solid  or  fluid  substances  or  pent-up  air.  Most  complete 
distention  is  seen  when  death  is  due  to  drowning  or  suffocation. 

The  area  of  the  heart  uncovered  will  vary  according  to  the 
degree  of  collapse  of  the  lungs  and  to  the  abnormal  size  of  the 
heart.  Normally  the  cardiac  area  exposed  is  quadrangular  in 
shape,  and  about  three  and  a  half  inches  in  its  longest  diameter. 
Examine  the  pleural  cavities  for  the  presence  of  adhesions, 
foreign  bodies,  or  fluid.  If  fluid  is  found  it  should  be  removed, 
measured,  and  its  character  noted.  It  is  to  be  remembered  that 
in  warm  weather,  or  when  putrefaction  has  commenced,  a  mod- 
erate amount  of  reddish  serum  is  found  in  the  pleural  cavities 
which  has  no  pathological  significance.  Lastly,  examine  the 
mediastinum  as  to  the  condition  of  the  thymus  gland  and  great 
vessels  outside  the  pericardium. 

Pericardium. — Open  the  pericardium  by  an  oblique  inci- 
sion along  the  anterior  wall,  and  prolong  this  incision  down- 
ward and  outward  toward  the  diaphragm  and  upward  to  its 
reflection  from  the  great  vessels.  Normally,  about  a  drachm 
of  clear  serum,  sometimes,  however,  blood-stained  from  decom- 
position, will  be  found  in  the  pericardial  sac.  The  amoimt  is 
best  ascertained  by  raising  the  heart.  Note  next  the  contents 
of  the  pericardium  and  whether  there  is  any  serous,  fibrous,  or 
purulent  exudation.  If  an  abnormal  amount  of  fluid  is  present, 
remove,  measure,  and  note  its  character.  Observe  whether 
there  are  anj'  adhesions  between  the  two  surfaces  of  the  peri- 
cardium. White  patches  are  often  seen  on  the  visceral  surface 
of  the  pericardium,  especially  over  the  ventricles.  These  have 
no  pathological  significance  and  are  due  to  slight  thickenings  of 
the  pericardium. 

The  Heart. — Having  passed  the  hand  over  the  arch  of  the 
aorta  and  noticed  whether  there  is  any  evidence  of  aneurism  or 
dilatation,  we  grasp  the  heart  firmly  by  the  apex,  raising  and 
drawing  it  forward.     We  remove  it  by  cutting  through  the 
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vessels  at  its  base.  Test  the  sufficiency  of  the  aortic  and  pul- 
monary valves  by  allowing  a  stream  of  water  to  flow  into  these 
vessels,  the  heart  being  held  in  a  horizontal  position  and  care 
being  taken  not  to  pull  the  valves  open. 

To  apply  the  water  test  to  the  mitral  and  tricuspid  valves, 
the  auricles  are  first  opened  so  as  to  expose  the  upper  surface  of 
these  valves,  and  by  allowing  a  stream  of  water  to  flow  through 
the  aortic  and  pulmonary  valves  into  the  cavities  of  the  ventri- 
cles, the  degree  of  sufficiency  of  these  valves  can  readily  be 
ascertained. 

Another  rough  test  is  what  is  known  as  the  "finger  test." 
The  mitral  valve  will  normally  allow  two  fingers,  held  flat  and 
in  contact,  to  pass  through  its  opening.  The  tricuspid  in  the 
same  way  allows,  normally,  three  fingers  to  pass ;  or  if  a  more 
accurate  test  of  the  degree  of  insufficiency  is  desired,  the  val- 
vular orifices  should  be  measured.  Normally,  the  aortic  orifice 
is  one  inch  across;  the  mitral,  one  and  eight-tenths  inches; 
pulmonary,  one  and  two-tenths  inches;  and  the  tricuspid  about 
two  inches. 

We  open  first  the  cavity  of  the  right  ventricle  by  making  an 
incision  over  its  anterior  border  close  to  the  septum.  .  Prolong- 
ing the  incision  downward  to  the  apex  and  upward  through  the 
pulmonary  artery,  the  cavity  of  the  ventricle  will  be  fully 
■exposed.  The  left  ventricle  is  similarly  opened  by  an  incision 
through  its  anterior  wall  which  is  prolonged  upward  through 
the  aortic  valve.  The  cavities  of  the  auricle  and  ventricle,  espe- 
■cially  those  of  the  right  side,  will  often  contain  blood-clots. 
These  clots  are  usually  post-mortem  clots  formed  during  the 
last  hours  of  life  or  after  death.  It  may  sometimes  be  neces- 
sary to  distinguish  these  post-m6rtem  clots  from  what  are 
known  as  ante-mortem  clots.  The  latter  are  usually  of  firm 
consistency,  dry,  of  a  whitish  color,  and  closely  entangled  in 
the  trabeculsB,  while  the  former  are  succulent,  moist,  of  a  red- 
dishTyellow  color,  and  are  easily  detached  from  the  walls  of  the 
heart  cavities.  Ante-mortem  clots  are  rarely  seen,  and  the 
medical  examiner  should  be  careful  not  to  attribute  the  cause  of 
death  to  the  post-mortem  clots  which  are  so  often  seen.  After 
the  heart  is  opened  we  can  with  more  care  and  greater  accu. 
racy  examine  the  condition  of  the  valves  and  recognize  the 

extent  of  valvular  lesions. 
54 
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The  condition  of  the  endocardium  should  now  be  examined 
and  any  abnormality  noted.  Often  it  will  be  seen  stained  a 
deep  red  color.  This  is  not  due  to  disease,  but  is  caused  by  the 
absorption  of  the  coloring  matter  of  the  blood  which  has  been 
set  free  by  decomposition.  The  size  of  the  heart  cavity  and 
the  thickness  of  the  heart  walls  should  be  noted,  as  also  their 
consistency  and  color.  It  should  be  remembered  that  the  heart 
walls  may  appear  unusually  flabby  as  the  result  of  decomposi- 
tion, or  apparently  thickened  when  death  occurs  in  extreme 
systole.  The  interior  of  the  heart  can  be  further  examined  by 
passing  the  enterotome  into  each  auricle,  carrying  the  incision 
through  the  mitral  and  tricuspid  valves  to  join  at  the  apex  with 
the  previous  incision,  which  has  been  prolonged  through  the 
ventricles  to  the  apex.  Thus  the  auriculo-ventricular  valves 
are  completely  exposed. 

Having  removed  the  blood  from  the  heart  it  is  next 
weighed.  The  average  normal  weight  of  the  human  heart  is 
about  twelve  ounces  in  the  male,  and  a  little  less  in  the  female : 
its  size  roughly  corresponding  to  the  closed  hand  of  the  individ- 
ual. Normally,  the  thickness  of  the  walls  of  the  left  ventricle 
about  its  middle  is  five-eighths  to  two- thirds  of  an  inch,  and  of 
the  right  ventricle  one-eighth  to  one-quarter  of  an  inch. 

Note  the  condition  of  the  aorta  above  the  heart,  whether  it 
is  dilated,  atheromatous,  or  shows  calcareous  deposits.  Exam- 
ine the  coronary  arteries  by  opening  them  with  a  blunt-pointed 
scissors.  Disease  of  these  vessels  with  thrombosis  is  one  of 
the  causes  of  sudden  death  which  is  often  overlooked. 

The  Lungs. — The  lungs  are  removed  by  lifting  them  from 
the  pleural  cavity  and  cutting  through  the  vessels  and  bronchi 
at  their  base.  If  a  lung  is  very  adherent  it  is  sometimes  better 
to  remove  the  organ  with  the  costal  pleura  attached  so  as  not 
to  tear  the  lung  substance.  Examine  the  external  surface  of 
the  lung  as  to  its  shape,  color,  and  consistency.  Next  open  the 
large  bronchi  with  a  blunt-pointed  scissors,  and  prolong  the 
incision  into  the  pulmonary  substance  along  the  minute  bronchi. 
Observe  the  contents  of  the  bronchial  tubes,  the  appearance  of 
the  mucous  membrane,  and  their  relative  thickness!  Remember 
that  it  is  very  difficult  to  tell  the  condition  in  which  the  mucous 
membrane  was  during  life  on  account  of  the  early  post-mortem 
changes  which  affect  it,  and  also  because  the  contents  of  the 
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stomach  may  have  been  forced  after  death  up  the  oesophagus 
and  down  the  bronchi,  giving  the  tubes  a  peculiar  reddish  and 
gangrenous  appearance. 

Having  examined  the  bronchi,  the  lung  is  turned  over  and  its 
base  grasped  firmly  in  the  left  hand.  An  incision  is  made  from 
apex  to  base,  which  will  expose  at  a  single  cut  the  greatest  extent 
of  pulmonary  surface.  Note  the  color  of  the  lung  substance, 
and  whether  the  alveoli  contain  blood,  serum,  or  inflammatory 
products.  Blood  and  serum  can  easily  be  forced  from  the  lungs 
by  pressure  between  the  fingers,  while  inflammatory  exudations 
cannot.    Examine  carefully  for  the  presence  of  miliary  tubercles. 

If  a  question  should  arise  whether  a  portion  of  a  lung  is 
consolidated,  this  part  can  be  removed,  placed  in  water,  and  if 
the  air  cells  are  consolidated  the  portion  will  sink ;  if  there  is 
only  congestion  it  will  float.  By  squeezing  the  lung  between 
the  fingers  an  inflammation  of  the  smaller  bronchi  (bronchitis) 
can  be  recognized  by  the  purulent  fluid  which  will  exude  at 
different  points.  It  should  be  remembered  that  in  normal  con- 
dition the  lower  lobes  and  posterior  aspect  of  the  lungs  will 
apparently  be  very  much  congested  as  a  result  of  gravity. 

Neck,  Larynx,  and  (Esophagus. — Throw  the  head  well 
backward,  and  place  a  block  beneath  the  neck.  Make  an  inci- 
sion from  the  chin  to  the  upper  part  of  the  sternum.  Dissect  the 
soft  parts  away  on  each  side  from  the  larynx  and  thyroid  body, 
then  cut  along  the  internal  surface  of  the  lower  jaw  from  the 
symphisis  to  its  angle.  Through  this  incision  introduce  the 
fingers  into  the  mouth,  and  grasp  and  draw  down  the  tongue. 
By  dividing  the  posterior  wall  of  the  pharynx  and  pulling 
downward  these  parts,  the  trachea  and  oesophagus  can  readily 
be  removed  together,  a  ligature  having  been  first  placed  around 
the  lower  portion  of  the  oesophagus.  Open  now  the  pharynx  and 
oesophagus  along  their  posterior  border.  Examine  the  mucous 
membrane  carefully  for  the  evidences  of  inflammation,  caustic 
poison,  tumors,  foreign  bodies,  or  strictures.  With  an  entero- 
tome  open  the  larynx  and  trachea  along  their  posterior  wall. 
Observe  if  there  is  any  evidence  of  oedema  of  the  glottis,  and 
note  the  condition  of  the  mucous  membrane.  Remember  that 
redness  of  the  larynx  is  very  commonly  the  result  of  post- 
mortem changes  and  is  also  seen  in  bodies  which  have  been 
kept  cold..   Dissect  off  and  examine  the  thyroid  gland. 
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Abdomen. 

Having  completed  the  examination  of  the  organs  of  the 
thorax,  we  next  proceed  to  examine  those  contained  in  the  ab- 
dominal cavity.  We  first  raise  and  dissect  off  the  omentum, 
noting  if  it  is  abnormally  adherent. 

The  first  organs  to  be  removed  are : 

The  Kidneys. — Drawing  the  intestines  aside  we  cut 
through  the  peritoneum  over  the  kidneys,  and  introducing  our 
left  hand  we  grasp  the  organs  with  their  suprarenal  capsules 
attached.  Raising  first  one  kidney  and  then  the  other,  we 
easily  divide  the  vessels  and  the  ureters  as  close  to  the  bladder 
as  possible.  The  kidneys  are  often  found  imbedded  in  a  mass 
of  fat  which  must  first  be  removed.  Their  surface  is  some- 
times of  a  greenish  color  owing  to  the  beginning  of  putrefac- 
tion. We  note  the  size  of  the  organ,  its  color  and  weight.  A 
normal  kidney  weighs  from  four  and  one-half  to  five  ounces. 
Grasping  the  kidney  firmly  in  the  left  hand,  we  make  an  inci- 
sion in  its  capsule  along  its  convex  border,  and  with  a  forceps 
strip  off  the  capsule  and  note  its  degree  of  adherence  and  the 
condition  of  the  surface  of  the  organ ;  whether  it  is  smooth  or 
granular.  Prolonging  our  incision  already  made  through  the 
cortex  of  the  organ,  inward  toward  the  pelvis,  we  divide  the 
organ  into  two  halves  and  now  closely  examine  the  internal 
structure.  The  average  thickness  of  the  cortex,  which  should  be 
about  one-third  of  an  inch,  is  noted ;  as  also  its  degree  of  con- 
gestion, and  whether  the  normal  light  (tubes)  and  reddish 
(vessels  and  tufts)  lines  are  seen  running  through  it.  If  these 
alternate  light  and  dark  markings  are  lost  and  the  organ  has 
not  undergone  decomposition,  the  presence  of  some  of  the  forms 
of  Bright's  disease  may  be  suspected.  If  the  cut  surface  of  the 
organ  presents  a  waxy  appearance,  the  amyloid  test  should  be 
applied  by  first  washing  the  cut  surface  of  the  organ  and  drop- 
ping upon  it  a  few  drops  of  Lugol's  solution  of  iodine,  when 
"the  amyloid  areas  will  appear  as  dark  mahogany  spots  on  a 
yellow  background. 

The  pelvis  of  the  kidneys  should  be  examined  for  calculi  and 
the  evidence  of  inflammatory  lesions.  The  suprarenal  capsules 
jreadily  decompose,  but  if  the  autopsy  is  not  made  too  late 
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hypertrophy,  tuberculosis,  tumors,  and  degeneration  in  them 
may  be  recognized. 

The  Spleen. — This  organ  will  be  found  in  an  oblique  posi- 
tion at  the  left  side  of  the  stomach.  Grasping  it  firmly  in  the 
left  hand  and  drawing  it  forward,  it  can  easily  be  detached. 
Normally  in  the  adult  it  is  about  five  inches  in  length  by 
three  inches  in  breadth  by  one  inch  in  thickness,  and  weighs 
about  seven  ounces.  The  size,  color,  and  consistency  of  the 
organ  should  be  noted,  as  well  as  abnormal  thickenings  of  its 
capsule  and  the  presence  of  any  tubercles  or  tumors  in  its  sub- 
stance. The  spleen  softens  very  early  as  the  result  of  decom- 
position, and  this  decomposition  should  not  be  mistaken  for  a 
pathological  condition. 

The  Intestines. — In  cases  of  suspected  poisoning  the 
greatest  care  should  be  taken  in  the  removal  of  the  intestines 
and  the  stomach.  Double  ligatures'  should  be  placed  in  the  fol- 
lowing situations  so  as  to  preserve  the  contents  of  the  organs 
intact:  (1)  at  the  end  of  the  duodenum;  (2)  at  the  end  of  the 
ilium ;  and  (3)  at  the  lower  portion  of  the  rectum ;  and  an  in- 
cision should  be  made  with  a  pair  of  scissors  between  these 
ligatures.  The  jejunum  and  ilium  should  first  be  removed  to- 
gether by  seizing  the  gut  with  the  left  hand,  keeping  it  on  the 
stretch,  and  cutting  with  a  pair  of  scissors  through  the  mesen- 
tery close  to  its  intestinal  attachment.  The  caecum,  colon,  and 
rectum  should  then  be  removed  in  a  similar  manner. 

The  intestines  being  placed  in  large  absolutely  clean  dishes, 
which  have  previously  been  rinsed  with  distilled  water,  are 
opened ;  great  care  being  taken  that  none  of  the  intestinal  con- 
tents are  lost.  The  small  intestines  should  be  opened  in  one 
dish  and  the  large  intestine  in  another.  A  portion  of  the  in- 
testines where  morbid  appearances  are  most  likely  to  be  seen  in 
cases  of  poisoning  are  the  duodenum,  the  lower  part  of  the 
ilium,  and  the  rectum.  The  comparative  intensity  of  the  ap- 
pearances of  irritation  should  be  especially  noted.  For  exam- 
ple, if  the  stomach  appears  normal  and  the  intestines  are  found 
inflamed  the  possibility  of  poison  from  an  irritant  may  be 
denied. 

The  intestines  are  opened  along  their  detached  border  by 
the  enterotome.  Care  should  be  taken  to  distinguish  the  post- 
mortem discolorations  which  are  usually  seen  along  the  intes- 
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tines  from  those  produced  by  disease.  The  former  are  most 
marked  in  the  dependent  portions.  They  are  apt  to  occur  in 
patches  which  can  be  readily  recognized  by  stretching  the  wall 
of  the  gut.  The  darkish  brown  or  purple  discolorations  which 
are  sometimes  seen  as  the  result  of  decomposition  are  due  to  the 
imbibition  from  the  vessels  of  decomposed  haemoglobin.  Much 
care  and  experience  are  necessary  to  tell  the  amount  of  con- 
gestion which  is  within  normal  limits  and  to  recognize  changes 
of  color  produced  by  decomposition. 

The  pathological  lesions  ordinarily  looked  for  in  the  exam- 
ination of  the  intestines  are  ulcers,  perforation,  hemorrhages, 
strictures,  tumors,  and  the  evidences  of  various  inflammations. 
To  obtain  an  accurate  idea  of  the  various  portions  of  the  mucous 
membrane  of  the  intestines,  it  is  sometimes  necessary  to  remove 
their  contents.  When  very  adherent  this  should  be  done  by 
allowing  as  small  a  portion  of  distilled  water  as  possible  to  flow 
over  their  surface.  If  anj'  abnormalities  are  noticed  along  the 
intestinal  tract,  an  accurate  description  should  be  given  of  their 
situation  and  extent ;  as  also  the  amount  of  congestion  seen  in 
different  portions  of  the  intestinal  tract. 

If  possible  the  different  portions  of  the  intestines,  as  well  as 
the  stomach,  should  be  examined  immediately  after  being  ex- 
posed to  view,  as  under  the  influence  of  the  air  those  parts 
which  are  pale  may  become  red,  and  slight  redness  may  be- 
come very  pronounced.  In  this  way  only  can  we  estimate  the 
degree  of  vascularity  of  the  various  parts  after  death.  How- 
ever, in  cases  of  suspected  poisoning,  when  it, is  impossible  for 
the  chemist  to  be  present  at  the  autopsy,  the  medical  exam- 
iner should  not  open  the  stomach  and  intestines,  but  place 
them  in  sealed  jars.  As  soon  as  possible  afterward,  the  chemist 
being  present,  they  should  then  be  examined  in  the  manner  in- 
dicated. What  may  be  lost  by  waiting,  in  changes  of  color 
which  have  taken  place,  will  be  more  than  counterbalanced  by 
the  data  which  the  chemist  will  obtain  from  observing  the  con- 
tents and  mucous  membrane  of  the  stomach  and  intestines 
when  they  are  first  exposed.  The  characteristic  odors  of  cer- 
tain poisons  are  so  evanescent  that  they  quickly  disappear  after 
opening  of  the  stomach  and  intestines. 

After  a  thorough  examination  of  the  intestines,  they  are 
to  be  put  with  their  contents  into  wide-mouthed  vessels,  each 
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part  by  itself,  and  the  basins  in  which  they  were  opened 
washed  with  distilled  water  and  the  washings  put  into  the 
same  bottle.  As  soon  as  the  intestines  are  transferred  to  the 
jars  they  should  be  sealed. 

The  Stomach. — The  stomach  and  duodenum  are  removed 
together.  They  are  opened  by  passing  the  enterotome  into  the 
duodenum  and  dividing  it  along  its  convex  border,  the  incision 
being  continued  along  the  greater  curvature  of  the  stomach  as 
far  as  the  oesophageal  opening.  They  should  be  opened  in  a 
large  glass  dish  which  has  been  carefully  washed  with  distilled 
water.  The  chemist  and  medical  examiner  will  carefully  note 
the  quantity,  odor,  color,  and  reaction  of  the  stomach  contents ; 
also  whether  luminous  or  not  in  the  dark;  the  presence  or 
absence  of  crystalline  .matter,  foreign  substances,  undigested 
food  or  alcohol. 

Portions  of  the  contents  should  be  placed  in  a  small  glass 
bottle  and  sealed,  so  that  at  a  future  time  they  may  be  examined 
microscopically.  Only  in  this  way  can  an  absolute  knowledge 
of  the  character  of  the  stomach  contents  be  obtained.  In  cer- 
tain medico-legal  cases  the  ability  to  decide  the  character  of  the 
stomach  contents  is  of  the  utmost  importance.  The  mucous 
membranes  of  the  stomach  and  duodenum  must  be  next  care- 
fully examined  for  evidences  of  hemorrhages,  erosions,  tumors, 
and  of  acute  or  chronic  inflammations.  The  appearance  of  the 
rug3B  and  their  interspaces,  principally  in  the  region  of  the 
greater  curvature,  should  be  noted ;  because  here  traces  of  poison 
and  its  effects  are  most  frequently  seen.  If  the  stomach  is  in- 
flamed, the  seat  of  the  inflammation  should  be  exactly  specified, 
as  also  that  of  any  unusual  coloration. 

The  condition  of  the  blood-vessels  are  also  noted.  Vascu- 
larity or  redness  of  the  stomach  after  death  should  not  be  con- 
founded with  the  effects  of  poison  or  the  marks  of  disease.  It 
may  occur  in  every  variety  of  degree  or  character  and  still  be 
within  normal  limits.  Vascularities  which  we  might  call  nor- 
mal are  seen  in  the  posterior  part  of  the  greater  end  and  in  the 
lesser  curvature,  and  may  cover  spaces  of  various  extent. 
Rigot  and  Trosseau  have  proven  by  experiment  that  various 
kinds  of  pseudo-morbid  redness  may  be  formed  which  cannot 
be  distinguished  from  the  varieties  caused  by  inflammation; 
that  these  appearances  are  produced  after  death  and  often  not 
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until  five  or  eight  hours  afterward,  and  that  they  may  be  made 
to  shift  their  place  and  appear  where  the  organ  was  previously 
healthy,  merely  by  altering  the  position  of  the  stomach.  Ulcers, 
or  perforations  of  the  stomach  as  the  results  of  disease,  as  also 
the  digestion  of  the  stomach  after  death,  have  been  mistaken 
for  the  effects  of  irritant  poisons. 

When  perforation  of  the  stomach  is  the  result  of  caustic 
poisons,  the  edges  of  the  opening  are  very  irregular,  and  are  of 
the  same  thickness  as  the  rest  of  the  organ.  The  parts  not 
perforated  are  more  or  less  inflamed,  and  traces  of  the  action  of 
the  caustic  are  found  in  the  mouth,  pharynx,  and  oesophagus. 
This  is  the  opposite  condition  to  that  seen  in  spontaneous  per- 
foration. 

In  considering  perforation  of  the  stomach  the  following 
points  given  by  Taylor  are  well  to  remember : 

(1)  A  person  may  have  died  from  perforation  of  the  stomach 
and  not  from  poisoning. 

(2)  A  person  laboring  under  disease  may  be  the  subject  of 
poison. 

(3)  A  person  laboring  under  disease  may  have  received  blows 
or  injuries  on  the  abdomen,  and  it  will  be  necessary  to  state 
whether  the  perforation  did  or  did  not  result  from  the  violence. 

(4)  The  perforation  of  the  stomach  from  post-mortem 
changes  may  be  mistaken  for  perforations  from  poison. 

Corrosives,  if  they  do  not  produce  perforation  of  stomach, 
will  generally  cause  intense  inflammation  accompanied  by  soft- 
ening of  the  inner  coat,  sometimes  ending  in  gangrene.  The 
inflammation  varies  as  to  its  extent  and  intensity,  sometimes 
affecting  principally  the  mouth  and  oesophagus,  but  generally 
the  changes  are  more  pronounced  in  the  stomach  and  duodenum, 
while  in  rare  cases  the  inflammatory  process  may  extend 
through  the  whole  alimentary  canal.  The  mucous  membranes 
are  sometimes  bright  red  with  longitudinal  or  transverse  patches 
of  a  blackish  color,  formed  by  extravasated  blood  between  the 
coats.  Carbolic  acid  often  produces  in  the  stomach  and  oesoph- 
agus white  patches — when  these  patches  are  carefully  exam- 
ined, an  ulcerated  surface  beneath  them  is  generally  seen. 

Narcotic  Poisons. — It  is  a  common  but  mistaken  idea  that 
these  poisons  produce  some  mark  or  characteristic  effect  upon 
the  stomach  walls ;  that  they  induce  a  rapid  tendency  to  putre- 


LIVER— PANCREAS.  85T 

faction ;  that  the  blood  is  in  a  fluid  state ;  that  hemorrhages  ar& 
seen  in  various  parts;  that  the  stomach  and  intestines  show 
sloughing  without  any  inflammation.  Some  of  these  conditions 
may  and  probably  do  occur,  but  they  are  far  from  being  in- 
variable in  their  appearance.  Experiments  made  by  Orfila  on 
animals  with  narcotic  poisons  prove  the  above  statement.  In 
conclusion,  I  would  emphasize  the  fact  that  the  narcotic  poisons 
produce  no  characteristic  changes  in  the  stomach  that  can 
he  detected. 

The  Liver. — The  liver  should  be  removed  from  the  body 
and  no  attempt  made  to  examine  the  organ  in  situ.  After 
raising  first  one  lobe  and  then  the  other,  the  diaphragm  should 
be  cut  on  either  side  and  the  suspensory  and  lateral  ligaments 
divided,  then  the  organ  can  easily  be  removed.  The  weight  of 
the  organ  is  ascertained,  as  also  the  measurements  of  its  size 
recorded.  The  normal  weight  is  from  fifty  to  sixty  ounces. 
The  organ  is  normally  about  twelve  inches  in  length  by  seven 
inches  in  depth  by  three  and  one-half  inches  in  thickness. 

The  gall  bladder  is  first  examined  to  determine  the  character 
and  amount  of  the  bile  and  the  presence  or  absence  of  gall 
stones,  inflammatory  lesions,  and  tumors. 

At  autopsies  the  surface  of  the  liver,  especially  along  the 
free  border,  is  generally  seen  to  be  of  a  greenish  or  dark-brown 
color.  This  discoloration  is  due  to  the  action  of  the  gases  de- 
.  veloped  by  decomposition  on  the  coloring  matter  of  the  blood, 
and  has  no  pathological  significance.  The  character  of  the  sur- 
face of  the  liver  is  now  noted,  whether  smooth  or  rough.  The 
organ  is  opened  by  deep  incisions  in  various  directions,  and  the 
color,  consistency,  and  blood  supply  of  the  liver  tissue  care- 
fully recorded.  The  presence  of  new  connective  tissue,  amy- 
loid degeneration,  abscesses,  or  tumors  should  not  be  overlooked. 
It  should  be  remembered  that,  of  all  the  poisons,  phosphorus 
alone  leaves  characteristic  appearances  in  the  liver. 

The  Pancreas. — The  pancreas  is  now  easily  removed,  and 
its  size  and  weight  recorded.  Normally  it  should  weigh  three 
ounces  and  measure  eight  inches  in  length  by  one  and  one-half 
inches  in  breadth  by  one  inch  in  thickness.  The  organ  should 
be  opened  by  a  longitudinal  cut  and  examined  for  evidences  of 
acute  or  chronic  inflammation,  fat-necrosis,  tumors,  calculi,  and 
amyloid  degeneration. 
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Genito-XJrinary  Organs. — It  is  very  important  in  medico- 
legal cases  that  all  the  urine  should  be  preserved  and  obtained 
uncontaminated ;  therefore  before  the  bladder  is  opened  a  cathe- 
ter should  be  introduced  and  the  urine  drawn  ofif  into  a  clean 
bottle  which  has  previously  been  rinsed  with  distilled  water. 
If  more  convenient  the  bladder  itself  can  be  punctured  at  its 
upper  portion,  a  pipette  introduced,  and  the  urine  drawn  off  in 
this  manner. 

The  genito-urinary  organs  are  removed  together.  This  is 
■done  in  the  following  manner.  The  body  of  the  penis  is 
pushed  backward  within  the  skin  and  cut  off  just  behind  the 
glans  penis;  the  remaining  portion  of  the  rectum  is  raised. 
This  with  the  prostate  gland,  bladder,  and  penis  attached  is 
removed  by  carrying  the  knife  around  the  pelvis  close  to  the 
bone  and  separating  the  pubic  attachments.  The  organs  are 
ihen  laid  on  a  clean  board  and  the  urethra  is  opened  on  a 
grooved  director  passed  into  the  bladder,  and  the  incision  pro- 
longed so  that  the  internal  surface  of  the  bladder  itself  will  be 
•completely  exposed.  Examine  the  urethra  for  strictures,  in- 
flammatory lesions,  and  ulcers.  Examine  the  bladder  for  con- 
gestion, hemorrhages,  inflammation,  and  ulcers  of  its  mucous 
surface,  and  note  the  thickness  of  its  walls.  Open  the  rectum 
and  examine  for  ulcers,  strictures,  tumors,  and  the  evidence  of 
hemorrhage.  The  prostate  gland  is  opened  by  a  number  of 
incisions  into  its  substance.  Examine  for  hypertrophies, 
tumors,  and  inflammatory  lesions.  Force  the  testicles  through 
the  inguinal  canal,  and  cut  them  off.  Weigh,  open,  and  exam- 
ine them  for  evidence  of  inflammation,  tuberculosis,  and  tumors. 

Female  Organs. — Before  removing  these  organs,  any 
abnormalities  such  as  adhesions,  malpositions,  and  tumors 
should  be  noted.  Dissect  the  organs  away  from  the  pelvic 
bones  by  carrying  the  point  of  the  knife  around  the  pelvis  close 
to  the  bone.  Cut  through  the  vagina  at  its  lower  third,  and 
the  rectum  just  above  the  anus.  The  organs  can  now  readily 
be  removed.  Examine  the  vulva  for  ulcers,  hypertrophies,  and 
tumors.  Open  and  examine  the  bladder.  Open  the  vagina 
along  its  anterior  border  and  carefully  examine  its  mucous  sur- 
face for  evidences  of  inflammation. 

The  Uterus. — Before  opening  the  uterus,  its  size  and  shape 
should  be  recorded.     The  average  normal  weight  of  the  organ 
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is  about  one  and  one-quarter  ounces ;  its  length  three  inches, 
breadth  two  inches,  and  thickness  one  inch.  Open  the  organ 
along  its  anterior  surface  by  a  blunt-pointed  scissors  passed 
through  the  cervix,  and  the  incision  carried  as  far  as  the 
fundus.  Note  the  thickness  of  its  walls  and  any  abnormalities 
of  its  mucous  membrane.  During  menstruation,  the  mucous 
membrane  of  the  body  is  thickened,  softened,  and  covered  with 
blood  and  detritus.  Eetention  cysts  are  found  in  the  mucous 
membrane  of  the  cervix  and  are  not  generally  of  pathological 
significance. 

Eemove,  measure,  and  weigh  the  ovaries.  Their  normal 
weight  is  about  one  drachm  each ;  their  size,  one  and  one-half, 
by  three-quarters,  by  one-half  inch.  Open  the  organs  by  a 
single  incision  and  examine  for  the  evidences  of  acute  and 
chronic  inflammations,  tumors,  and  cj'-sts.  The  corpora  lutea 
in  various  stages  can  be  easily  recognized  in  the  substance  of 
the  organ.  Open  the  Fallopian  tubes  and  examine  their  con- 
tents and  the  condition  of  their  membranes  (see  Disputed 
Tkegnancy  and  Delivbky,  Vol.  II.). 

The  Spinal  Cokd. 

•To  remove  the  cord,  the  body  should  be  placed  on  its  face 
with  a  block  beneath  the  thorax.  An  incision  is  made  through 
the  skin  and  muscles  along  the  entire  length  of  the  vertebral 
column  and  the  soft  parts  dissected  away  so  as  to  expose  the 
transverse  process  of  the  vertebrae.  The  lamina  are  divided 
with  a  saw  through  the  articulate  process  (a  double-bladed  saw 
specially  adapted  for  this  work  can  be  obtained).  After  the 
lamina  have  been  completely  severed,  these  together  with  the 
spinous  process  can  now  be  readily  torn  away  with  a  stout  hook 
and  the  cord  exposed.  A  long  chisel  with  a  wooden  mallet  will 
often  greatly  facilitate  this  work.  Great  care  should  be  exer- 
cised not  to  injure  the  cord.  The  roots  of  the  spinal  nerves  are 
now  severed,  and  the  cord  removed  within  its  membrane.  It 
should  be  remembered  that  serous  fluid  within  the  membranes 
of  the  cord,  as  also  intense  congestion,  especially  along  its  pos- 
terior aspect,  is  often  seen  as  the  result  of  post-mortem  change. 
The  cord  is  laid  on  a  clean  board  and  the  dura  mater  opened 
with  a  blunt-pointed  scissors  along  its  anterior  aspect,  and  an 
examination  made  for  the  presence  of  hemorrhage,  inflamma- 
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tory  lesions,  and  tumors.  Softening  of  the  cord  can  generallj- 
be  detected  by  the  iinger  passed  along  it.  This,  however,  i& 
not  a  perfectly  accurate  test,  especially  if  the  body  has  been  dead 
some  time.  The  cord  is  now  cut  by  transverse  incisions  about 
half  an  inch  apart  throughout  its  entire  length,  and  the  cut  sur- 
face examined  for  the  evidences  of  disease  such  as  hemorrhages, 
softening,  and  inflammatory  lesions. 

After  the  cord  has  been  removed,  examine  the  vertebral  col- 
umn for  the  evidences  of  fractures  and  displacements. 

LATE   AXXTOFSIES. 

Late  autopsies  are  those  performed  after  partial  or  complete 
destruction  of  the  soft  parts  of  the  body,  through  the  natural 
processes  of  decomposition,  or  the  examination  of  bones  ex- 
humed long  after  interment.  The  term  may  be  employed  also 
to  mean  the  inspection  of  an  embalmed  body,  dead  for  some 
time. 

The  object  of  late  autopsies  is  to  determine  identity,  or 
to  establish  the  guilt  or  innocence  of  suspected  persons.  An 
examination  of  the  skeleton  even  many  years  after  death  may 
give  important  information  as  to  the  manner  in  which  -the 
deceased  came  to  his  end.  This  cannot  better  be  illustrated 
than  by  the  citation  of  one  or  two  cases. 

In  the  celebrated  case  of  "Eugene  Aram,"  the  bones  of  his 
victim  were  discovered  thirteen  years  after  the  crime  had  been 
committed.  A  man  who  afterward  proved  to  be  Aram's  accom- 
plice was  arrested  on  suspicion.  He  confessed  the  crime,  and 
the  opinion  formed  by  the  medical  witnesses  was  confirmed  by 
his  statements.  The  skull  presented  evidence  of  fracture  and 
indentation  of  a  temporal  bone.  Aram  argued  the  case  in  his 
own  behalf,  but  the  testimony  was  too  strong  against  him :  he 
was  convicted  and  executed. 

Taylor  records  the  case  of  a  man,  Guerin,  who  was  con- 
victed of  the  murder  of  his  brother  from  evidence  obtained 
from  an  examination  of  the  skeleton  three  years  after  inter- 
ment. Here,  again,  blows  upon  the  head  were  the  cause  of 
death,  and  the  fractures  were  plainly  perceptible  upon  the  ex- 
humed skull. 

An  autopsy  upon  a  body  before  the  soft  parts  have  been 
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entirely  destroyed,  or  upon  an  embalmed  body,  should  be  con- 
ducted in  much  the  same  manner  as  ordinary  autopsies.  In 
-these  cases  the  method  of  burial  should  be  noted.  If  it  be 
a  case  of  murder,  and  the  body  has  been  hurriedly  put  into 
the  ground,  it  is  not  likely  that  the  custom  of  Christian  nations 
has  been  observed— that  of  laying  the  body  full  length,  with  the 
head  to  the  west. 

In  the  case  of  partially  destroyed  bodies,  the  remaining  soft 
parts  will  give  little  evidence  of  the  mode  of  death  unless  the 
violence  has  been  very  extensive,  and  even  then  it  may  be  im- 
possible to  determine  whether  a  wound  was  inflicted  prior  to  or 
.after  death.  Eecourse  must  be  had  to  the  skeleton,  and  the 
only  evidence  it  can  furnish  is  of  fractures,  unless,  as  hap- 
pened in  one  case,  a  rope  be  found  about  the  cervical  vertebrae. 

When  the  skeleton  only  is  found,  Taylor  lays  stress  upon 
ihe  following  points : 

(1)  Whether  the  bones  belong  to  a  human  being  or  one  of 
the  lower  animals. 

(3)  If  a  human  being,  whether  male  or  female. 

(3)  The  length  of  time  they  have  probably  remained  in  the 
iground. 

(4)  The  probable  age  of  the  individual  to  whom  they  be-- 
longed.  If  the  maxillary  bones  be  found,  much  information 
may  be  obtained  from  an  examination  of  the  teeth.' 

(5)  The  probable  stature  of  the  individual  during  life. 

(6)  The  race  to  which  he  belonged.  The  conformation  of 
"the  skull  and  thickness  of  the  bones  will  give  important  infor- 
mation on  this  point. 

(7)  It  should  be  determined  whether  solitary  bones  belong 
to  the  right  or  left  side,  and  whether  they  form  parts  of  one  or 
more  than  one  skeleton. 

(8)  Whether  they  have  been  fractured,  and  if  so,  whether  it 
occurred  during  life,  or  by  accident  at  the  time  of  the  exhuma- 
tion. If  it  occurred  during  life,  whether  it  be  recent  or  of  long 
standing. 

(9)  The  presence  or  absence  of  personal  deformities,  of 
supernumerary  fingers  or  toes,  of  curvature  of  the  spine,  of 
ankylosis  of  one  or  more  joints. 

(10)  Whether  they  have  been  calcined,  as  murderers  some- 
times try  to  make  away  with  the  bodies  of  their  victims  by 
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burning.  Especially  is  this  the  case  in  infanticides  (see 
Identity,  Yol.  I.,  p.  408  et  seq.j  Time  op  Death,  Vol.  I.,  p. 
452  e^  seq.). 

AUTOPSIES  OF  FRAGMENTS. 

These  cases  are  usually  cases  of  murder  in  the  perpetration 
of  which  the  criminal  has  mutilated  the  body  with  a  view  to 
destroying  all  traces  of  identity. 

The  importance  which  attaches  to  autopsies  of  fragments 
rests  upon  the  fact  that  parts  of  a  body  may  be  found  widely 
separated,  and  that  one  portion  may  be  found  before  the  others. 
In  such  cases  it  will  be  necessary  to  determine  if  they  belong 
to  one  and  the  same  body.  The  examination  is  conducted 
chiefly  with  a  view  to  establishing  this. 

The  examiner  must  note  the  manner  in  which  the  fragment 
has  been  separated;  whether  it  is  clean  cut,  as  by  one  who 
understood  something  of  anatomy,  or,  whether  it  has  been  sep- 
arated roughly  and  by  one  ignorant  of  the  body  structure.  The 
determination  of  this  point  will  be  one  link  in  the  chain  of 
evidence  which  may  lead  to  the  detection  of  the  criminal,  or  the 
acquittal  of  one  accused.  An  anatomist  or  a  butcher  would  be 
likely  to  cut  through  at  a  joint,  and  to  do  it  neatly.  The  exact 
point  at  which  the  severance  has  taken  place  should  be  noted. 
The  place  of  finding,  the  circumstances  under  which  found,  the 
condition  and  general  appearance  of  the  fragment  should  all  be 
carefully  recorded.  The  color  of  the  skin  wiU  indicate  with 
some  accuracy  the  race  to  which  the  individual  belonged.  The 
probable  sex  may  be  determined  by  the  presence  or  absence  of 
hair,  and  the  general  conformation.  This,  however,  will  not 
apply  in  the  case  of  children.  The  probable  age  may  be  fixed 
upon  from  the  size  and  degree  of  development  of  the  fragment. 
The  cut  surface  should  be  carefully  described,  and  if  possible  a 
drawing  should  be  made  of  it. 

There  are  special  considerations  which  apply  to  certain  parts 
of  the  body. 

The  Head. — The  exact  point  of  severance  should  be  re- 
corded. The  number  of  vertebrse  which  remain  attached  to 
the  head  should  be  counted,  and  if  the  section  pass  through  a 
vertebra,  its  number  and  the  amount  of  it  missing  should  be 
stated.     The  sex  will  be  apparent  in  all  instances;  the  race  may 
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be  determined  both  by  the  color  of  the  skin  and  by  the  shape  of 
the  head ;  the  age  may  be  approximated,  though  care  must  be 
had  in  expressing  an  opinion,  for  the  manner  of  living  is  well 
known  to  affect  the  appearance  of  age.  Evidence  of  violence 
prior  to  death  should  be  noted,  and  the  presence  or  absence  of 
fractures  ascertained;  also  observe  the  color  of  the  hair  and 
whether  it  be  thin  or  abundant;  the  presence  or  absence  of 
beard  or  mustache,  and  if  present  the  color ;  and  the  color  of  , 
the  eyes. 

The  Arm. — The  following  points  should  be  determined: 
the  color  of  the  skin  as  indication  of  race;  the  probable  sex 
from  its  shape  and  general  conformation;  the  probable  age 
from  its  size  and  degree  of  development;  marks  of  any  kind, 
such  as  tattooing;  and  deformities,  such  as  signs  of  old  or 
recent  fracture,  or  dislocation;  and  supernumerary  fingers. 

The  Leg. — The  examination  of  the  leg  should  be  conducted 
in  much  the  same  manner  as  that  of  the  arm. 

The  Trunk. — An  examination  of  the  trunk  will  reveal  the 
race,  sex,  and  probable  age,  and  may  give  evidence  as  regards 
the  manner  in  which  the  deceased  came  to  his  or  her  death. 
Any  marks  or  deformities  should  be  recorded,  and  in  all  cases. 
the  viscera  should  be  examined. 

MEEICO-LEGAL  BEPOBTS.i 

After  making  a  medico-legal  autopsy,  it  will  be  necessary 
for  the  medical  examiner  to  draw  up  a  report  of  his  findings, 
and  the  conclusions  based  thereon.  The  report  should  be  clear 
and  concise,  and  the  language  such  as  a  coroner's  jury  can 
understand.  Technical  terms  should  be  avoided,  and  when 
their  employment  is  necessary  they  should  be  explained  in  the 
margin  or  in  parentheses. 

The  report  should  be  drawn  up  in  somewhat  the  following 
manner : 

1.  When  and  under  what  circumstances  the  body  was  first 
seen;  stating  hour  of  day,  day  of  week  and  month. 

3.  When  deceased  was  last  seen  living,  or  known  to  be  alive. 

,  'The  facts  upon  which  the  foUow-      Stevenson's  Taylor,  vol.  i.,p.  304  et 
ing  statements  are  based  have  been      seg. 
largely  drawn  from  Taylor.      See 
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3.  Any  circumstances  that  would  lead  to  a  suspicion  of 
suicide  or  murder. 

4.  Time  after  death  at  which  the  examination  was  made,  if 
it  can  be  ascertained. 

5.  The  external  appearance  of  the  body :  whether  the  surface 
is  livid  or  pallid. 

6.  State  of  countenance. 

7.  Any  marks  of  violence  on  the  person,  disarrangement  of 
the  dress,  blood-stains,  etc. 

8.  Presence  or  absence  of  warmth  in  the  legs,  abdomen, 
arms,  armpits,  or  mouth. 

9.  Presence  or  absence  of  rigor  mortis. 

To  give  any  value  to  this  point  it  is  necessary  for  the 
witness  to  observe  the  nature  of  the  substance  upon  which  the 
body  is  lying ;  whether  the  body  be  clothed  or  naked,  young  or 
old,  fat  or  emaciated.  These  conditions  materially  influence 
ihe  rapidity  of  cooling  and  the  onset  of  rigor  mortis. 

10.  Upon  first  opening  the  body  the  color  of  the  muscles 
should  be  noted.  Carbon  monoxide  poisoning  causes  them  to  be 
of  a  cherry-red  color. 

11.  The  condition  of  the  blood  and  its  color. 

13.  The  state  of  the  abdominal  viscera,  describing  each  one 
in  the  order  in  which  it  is  removed  (seep.  370).  If  the  stomach 
-and  intestines  are  inflamed  the  seat  of  the  inflammation  should 
be  exactly  specified;  also  all  evidences  of  softening,  ulceration, 
effusion  of  blood,  corrosion,  or  perforation.  The  presence  of 
hardened  fseces  in  the  rectum  will  bear  evidence  that  no  purging 
occurred  immediately  before  death. 

13.  The  state  of  the  heart  and  lungs.  (For  special  consider- 
ation of  the  lungs  in  cases  of  suspected  infanticide,  see  Vol.  II. ; 
and  of  persons  drowned,  see  Vol.  I.,  p.  805  et  seq.). 

14.  The  state  of  the  brain  and  spinal  cord. 

After  a  thorough  consideration  of  the  results  of  the  exam- 
ination, conclusions  must  be  drawn  from  this  examination; 
never  from  the  "statements  -of  others.  The  conclusions  com- 
monly relate  to  whether  death  was  due  to  natural  or  unnatural 
causes ;  if  to  unnatural  causes,  what  are  the  facts  which  lead 
the  examiner  to  this  opinion.  As  the  conclusions  are  intended 
to  form  a  summary  of  the  whole  report,  they  must  be  brief  and 
-tersely  stated. 
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GENERAL    CONSIDERATIONS. 

Identity  is  the  determination  of  the  individuality  of  a  per- 
son. In  jurisprudence  the  term  is  applied  to  the  recognition 
of  a  person  who  is  the  object  of  a  judicial  action.  The  estab- 
lishment of  the  individuality  of  a  person  is  known  as  absolute 
identity ;  while  the  relations  of  a  person  with  some  particular 
act  is  known  as  relative  identity. 

The  great  number  and  variety  of  facts  concerned  in  the 
investigation  of  questions  of  identity  are  of  considerable  gravity 
and  importance  in  their  juridical  bearing,  and  at  the  same  time 
they  are  among  the  most  interesting  and  most  useful  of  the 
applications  of  modern  medicine  to  the  purposes  of  the  law.' 

Among  the  varied  researches  of  legal  medicine  looking  to 
an  interpretation  of  facts,  no  other  question  occurs  in  which 
the  solution  depends  more  upon  morphological  and  anatomical 
knowledge,  and  none  is  more  dependent  upon  purely  objective, 
visible,  tangible  facts. 

Personal  identity  often  constitutes  the  entire  subject-matter 
of  dispute  in  a  civil  case.  Upon  it  may  depend  the  question  of 
absence  or  of  marriage,  of  kinship  or  of  filiation  involving  the 
possession  of  an  estate,  in  which  case  the  court  often  requires 
the  most  subtle  of  scientific  evidence  to  assist  in  its  decision. 
Many  anthropological  and  medical  facts,  now  appropriated  by 
criminology  and  penal  science,  are  useful  in  proving  not  only 
the  present  but  in  attesting  future  identity,  thereby  preventing 
in  great  measure  the  dissimulation  of  prisoners,  deserters,  false 
claimants  to  life  insurance,  fraudulent  pensioners,  and  the  like. 

Such  matters  are  of  daily  occurrence.     The  special  agents 

of  the  U.  S.  Pension  Office  detect  and  cause  the  punishment  of 

'  Recent   attention    to  such   sub-      from  our  own,  this  fact  does  not  les- 
jects  by  Italian  writers  places  them      sen  the  value  of  their  medico-foren- 
in  the  foremost    rank.     Although      sic  literature, 
their  system  of  judicature  differs 
55 
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many  fraudulent  claimants.  Stratagems  and  conspiracies  to 
defraud  life-insurance  companies  go  much  further  than  mere 
substitution.  Instead  of  a  "  fraudulent"  a  positive  death  may 
come  up  for  investigation,  and  in  order  to  defraud  an  insurance 
company  of  a  large  amount,  a  body  may  even  be  procured  by 
homicide  to  consummate  the  deception,  as  was  done  in  the 
Goss-Udderzook  tragedy  near  Baltimore  in  1872. 

A  celebrated  case  now  before  the  Supreme  Court  of  the 
United  States  and  involving  the  question  of  personal  identity 
is  that  of  the  Mutual  Life  Insurance  Company  of  New  York, 
the  New  York  Life  Insurance  Company,  and  the  Connecticut 
Mutual  Life  Insurance  Company  of  Hartford,  Connecticut 
(Consolidated),  plaintiffs  in  error,  vs.  SaUie  E.  Hillmon. 

It  is  pre-eminently  in  criminal  trials  that  the  personal  iden- 
tity of  the  victim  often  constitutes  an  essential  connecting  link. 
Before  it  can  move,  the  law  requires,  at  the  outset,  proof  of  the 
individuality  of  both  the  author  of  a  crime  and  of  the  victim. 
I  shall,  therefore,  not  touch  upon  such  elusive  individuals  as 
Charlie  Eoss  and  Jack  the  Ripper,  but  limit  my  remarks  to 
a  synthetical  exposition  of  the  best-known  facts  regarding 
identification  of  the  dead  body  and  the  interpretation  of  its 
organic  remains. 

The  identity  of  a  living  person,  or  even  our  own  identity, 
is  often  a  difficult  point  to  establish.  It.  may  also  require  medi- 
cal evidence,  oftentimes  of  a  most  involved  character,  to  estab- 
lish the  fact  of  death.  Hence  the  medico-legal  process  of  con- 
necting a  dead  body,  or  the  remains  or  traces  of  the  same,  with 
a  human  being  once  known  to  have  lived  and  moved  on  earth, 
is  beset  with  difficulties  that  may  give  rise  to  stiU  greater 
antagonisms  of  evidence.  The  question  of  personal  identity  is 
one  of  the  hardest  that  could  possibly  come  before  a  court. 
Celebrated  cases  and  judicial  errors  have  given  it  great  noto- 
riety. There  are  consequently  few  questions  in  forensic  medi- 
cine that  require  more  attention  and  sagacity,  and  none  upon 
which  the  medical  legist  should  pronounce  with  more  reserve 
and  circumspection.  Medical  men  are  absolutely  the  only 
persons  qualified  to  assist  in  resolving  the  really  delicate  ques- 
tion of  personal  identity;  yet  the  physician  and  the  lawyer 
pursue  the  same  line  of  logic  and  of  inquiry.  As  the  former 
must  have  a  subject  to  dissect  or  to  operate  upon,  so  must  the 
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lawyer  in  pursuing  a  criminal  investigation  first  prove  a  visible 
material  substance  known  in  legal  phraseology  as  the  corpus 
delicti,  which  he  must  connect  with  some  personality,  with 
some  human  being  once  known  to  have  lived.  In  this  impor- 
tant process  the  physician's  testimony  being  the  indispensable 
guide  of  the  court's  inference,  he  should  limit  himself  to  purely- 
anatomical  and  material  knowledge.  The  medical  expert  has 
absolutely  nothing  to  do  with  guilt  or  innocence,  as  that  is  a 
question  for  the  jury.  He  should,  above  all  things,  be  abso- 
lutely free  from  prejudice,  suspicion,  or  undue  suggestion,  and 
should  remember  that  in  thus  sinking  his  personality  his  sole 
function  as  a  skilled  witness  in  cases  of  identity  is  to  furnish 
testimony  which,  when  taken  in  connection  with  other  evidence 
in  the  case,  may  establish  such  a  corpus  delicti  as  would  justify 
the  inference  of  a  crime. 

A  nice  point  raaj  arise  as  to  dispensing  with  the  proof 
from  the  body  itself,  when  the  substantial  general  fact  of  a 
homicide  is  proved  aliunde,  as  in  the  case  of  a  criminal  caus- 
ing the  disappearance  of  his  victim's  body  by  means  of  its 
decomposition  in  lime  or  other  chemical  menstrua,  or  by  sub- 
merging it  in  an  unfathomable  spot  in  the  sea.  Under  cir- 
cumstances such  as  the  following :  a  person  is  seen  to  enter  a 
building  and  is  not  seen  to  leave  it,  although  all  means  of 
egress  therefrom  are  watched ;  another  person  is  seen  to  ignite 
the  building,  which  thereupon  burns  down,  and  the  charred 
remains  of  a  human  body  are  found  ifl  the  ruins ;  the  proof  of 
identity  from  the  body  itself  might  be  dispensed  with  in  view 
of  the  substantial  general  fact  of  a  homicide  having  been  com- 
mitted. In  a  delicate  case  where  the  man  of  art  hesitates  and 
finds  no  corpus  delicti,  the  investigation  of  imprints  and  stains 
may  give  a  clew  of  great  value  to  the  expert.  Yet  it  is  only 
upon  absolute  evidence,  and  in  the  strongest  possible  case,  that 
the  fundamental  principle  of  the  corpus  delicti  is  disregarded. 

In  the  case  of  Eulofif,  the  child's  body  was  not  produced 
and  no  trace  of  it  could  be  alleged  to  have  been  found ;  never- 
theless the  prisoner  was  found  guilty  of  murder.  This  case 
was  speedily  overruled  (18  IST.  Y.,  179),  on  the  ground  that  a 
dangerous  precedent  had  been  pronounced. 

So  indispensable  is  the  showing  of  the  corpus  delicti  in 
cases  of  recognition  that  lawyers  have  come  to  regard  even  the 
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judicial  confession  of  an  accused  as  often  the  flimsiest  and 
most  unsatisfactory  kind  of  evidence.  Numerous  cases  of 
demonstrated  fallibility  of  confessions  are  cited  in  the  books, 
where  the  statement  was  utterly  lacking  in  anything  except 
motive  or  hallucination.  In  the  Proceedings  of  the  New  York 
Medico- Legal  Society,  December  6th,  1876,  Mr.  James  Appleton 
Morgan  mentions  the  case  of  a  German  servant-girl  who  as- 
sured her  mistress,  whose  little  boy,  a  child  of  seven,  had  just 
died  and  been  buried,  that  she  (the  servant)  had  poisoned  the 
boy.  The  servant  swore  to  her  crime  and  was  taken  into  cus- 
tody, and  it  was  only  when  no  poison  was  discovered  upon 
exhuming  the  child's  body  and  examining  its  stomach  that 
against  her  own  protest  she  was  acquitted  of  the  possibility  of 
the  crime.  Another  case  of  the  kind  that  has  had  medico-legal 
notoriety  was  tried  a  few  years  ago  before  a  court  in  Brittany. 
The  accused  declared  that  he  had  killed  his  servant  and  thrown 
the  body  in  a  pond.  His  guilt  seemed  certain,  when  the  alleged 
victim  put  in  an  appearance,  thus  reducing  the  evidence  to  the 
strange  hallucination  that  had  prompted  the  confession. 

But  the  most  wonderful  of  these  is  the  celebrated  case  of 
Boom,  in  which  medico-legal  evidence  took  no  part.  In  view 
of  the  seeming  hopelessness  of  his  case,  the  accused  confessed 
to  murder  in  expectation  of  mercy  from  the  court,  but  was 
finally  acquitted  on  the  alleged  victim  walking  into  court  and 
confronting  the  man  who  had  sworn  to  having  killed  him. 

Although  wisdom  and  experience  point  to  the  necessity  of 
showing  something  corporal  and  material  in  cases  involving 
questions  of  life  and  death,  j-et  very  small  traces  or  minute 
remains  of  a  human  body  may,  in  certain  circumstances,  con- 
stitute a  corpus  delicti  that  may  lead  to  trial  if  not  to  convic- 
tion. In  1868  the  Lambert  case,  for  murder  on  the  high  seas, 
was  tried  before  Judge  Benedict  in  the  United  States  Court, 
the  only  corpus  delicti  alleged  being  a  large  pool  of  blood  and 
brains  found  on  the  forecastle  of  a  ship  at  sea,  out  of  sight  of 
land  or  other  vessel.  Circumstances,  acts,  and  words  pointed 
strongly  to  the  murder  of  one  of  the  crew,  who  was  believed  to 
have  been  brained  with  an  axe  and  thrown  overboard.  Not- 
withstanding the  fact  that  animosity  was  known  to  exist  be- 
tween the  accused  and  the  missing  man,  it  further  appeared 
that  the  accused,  in  a  state  of  great  excitement,  had  followed 
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the  missing  man  forward  and  returned  alone  with  a  hatchet  in 
his. hand,  yet  the  Jury  in  this  instance  were  not  satisfied  as  to 
the  establishment  of  a  corpus  delicti  beyond  a  reasonable  doubt 
and  accordingly  failed  to  convict. 

Two  classical  cases,  that  of  Gardelle  and  of  Dr.  Webster, 
mentioned  in  many  of  the  books,  stand  forth  as  instances  of 
conviction  where  fragments  of  the  human  body  were  recognized 
after  attempts  to  destroy  them  by  intense  heat.  The  conviction 
of  Dr.  Webster  rested  almost  entirelj'  upon  medico-legal  evi- 
dence; but  it  is  probable  that  upon  the  same  circumstantial 
evidence  the  increased  industry  of  counsel  would  have  so  rung 
the  changes  in  regard  to  its  uncertain  and  unsafe  nature,  and 
would  have  so  used  the  knowledge  gained  from  advanced  dis- 
coveries in  the  regions  of  the  probabilities  of  science,  as  to 
have  secured  the  acquittal  of  the  prisoner  had  the  trial  taken 
place  at  the  present  time. 

A  similar  affair  of  great  medico-legal  interest  is  the  Goss- 
Udderzook  tragedy,  already  referred  to,  an  account  of  which  is 
given  by  Drs.  Lewis  and  Bombaugh  among  the  "  Remarkable 
Stratagems  and  Conspiracies  for  Defrauding  Life  Insurance 
Companies,"  New  York  and  London,  1878. 

IDENTITY  OP  BURNT  REMAINS. 

The  medical  jurist  will  no  doubt  find  cremation  a  formida- 
ble barrier  in  elucidating  the  question  of  identity,  although  the 
entire  destruction  of  a  dead  body  is  a  matter  of  extreme  diffi- 
culty. 

In  the  case  of  calcination  chemical  analysis  of  the  ash 
would  detect  the  phosphate  of  lime,  but  this  would  throw  no 
light  upon  the  subject,  since  the  ash  of  human  bones  and  that 
of  the  lower  animals  is  identical.  If  the  burnt  bone  is  entire, 
the  state  of  the  epiphyses  may  enlighten  the  question  of  the 
determination  of  age.  The  following  two  cases,  in  which  frag- 
ments or  portions  of  bone  had  been  submitted  to  the  action  of 
fire,  show  how  medical  training  and  some  knowledge  of  com- 
parative anatomy  may  contribute  to  the  establishment  of  guilt 
or  may  attest  innocence. 

In  the  case  of  The  Queen  vs.  John  Henry  Wilson,'  for 
murder,  the  accused  burnt  his  step-father  in  a  lime-kiln  foi 
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over  a  week,  and  on  strewing  ashes  from  the  kiln  fine  frag- 
ments of  bone  picked  up  were  afterward  identified  as  human. 
At  the  trial  identity  rested  on  the  fact  of  finding  two  buttons 
and  a  buckle,  which  were  recognized  as  part  of  the  deceased's 
wearing  apparel  when  last  seen. 

In  the  second  case,  that  of  a  young  woman  supposed  to  be 
in  the  family  way  who  should  not  have  been,  it  was  thought 
that  she  had  been  confined  and  made  away  with  the  infant. 
Under  this  supposition  the  premises  where  she  lived  were 
searched  by  the  chief  constable,  who  found  in  the  stove  some 
bones  and  fragments  of  bones  that  had  been  burnt.  On  exami- 
nation by  a  qualified  medical  man,  the  fragments  turned  out 
to  be  not  human  bones,  but  those  of  some  other  animal,  presum- 
ably those  of  a  pig  and  of  a  chicken,  which  the  family,  who 
lived  in  a  tenement-house  without  a  back  yard,  had  put  in  the 
stove  to  get  rid  of  the  refuse. ' 

IDENTIFICATION  OF  HTTMAN  BONES. 

In  deciding  whether  certain  bones  are  human  or  not,  the 
medical  jurist  should  exercise  great  caution  in  venturing  an- 
opinion  as  to  the  precise  animal  of  which  he  may  believe  they 
formed  a  part.  There  is  no  great  difficulty  in  detecting  the 
smallest  fragments  of  bone  by  means  of  the  microscope,  but  we 
cannot  say  with  safety  whether  the  fragments  belonged  to 
a  mouse,  a  man,  or  an  elephant.  A  real  difficulty  occurs  in 
recognizing  the  nature  and  origin  of  the  bony  remains  when 
only  a  small  fragment  or  a  single  bone  is  submitted  for  report. 
If  a  sufficient  portion  of  the  skeleton  be  submitted  it  can  be 
easily  recognized  as  human,  as  in  the  imbedded  remains  of  the 
troglodyte  found  in  the  limestone  deposit  of  Luray  Cave,  Vir- 
ginia, and  only  in  the  exceptional  case  of  the  bones  of  one  of 
the  manlike  apes  could  a  difficulty  of  distinction  arise.  The 
characteristic  signs  that  distinguish  a  goriUa  skeleton,  for  in- 
stance, are  the  smaller  thumb;  notable  length  of  tibia  and  of 
radius,  although  this  relative  length  of  extremities  has  been 
remarked  in  negroes ;  small  facial  angle,  30°  to  40°  in  the  mon- 
key, 70°  to  80°  in  man;  very  inferior  cranial  capacity,  the 
maximum  in  a  gorilla  being  550  cubic  centimetres,  while  the 
'  Canada  Med.  and  Surg.  Journal,  1875,  vol.  iii. ,  pp.  56-60. 
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minimum  in  the  human  species  is  from  970  with  a  mdlximum 
of  1,500  to  1,900  centimetres;  a  low  index  of  the  foramen  mag- 
num; convexity  of  the  squamo-parietal  suture,  and  larger  and 
more  salient  canines  and  incisors.  The  volume  of  the  endo- 
oranium  in  the  female  gorilla,  like  that  of  the  human  species, 
is  smaller  than  that  of  the  male ;  this  difference  being  almost 
80  CO.  for  the  anthropoid  female. 

In  studying  the  osseous  system  it  should  be  remembered  ,• 
that  certain  modifying  elements,  as  artificial  compression,  patho- 
logical deformities,  posthumous  distortions,  and  hygrometric 
conditions,  may  affect  particularly  the  skull,  and  if  due  allow- 
ance be  not  made  for  these  the  study  may  lead  to  glaring  absurd- 
ities. Not  longer  ago  than  1725  there  was  found,  in  a  quarry 
at  Glningen  the  skull  of  a  fossil  batrachian  compressed  into 
rude  resemblance  to  the  human  cranium,  which  was  announced 
to  the  world  as  Scheuchzer's  "Homo  diluvii  testis  et  theo- 
scopos,"  and  as  the  remains  of  one  of  the  sinful  antediluvians 
who  perished  in  the  ISToachic  deluge. 

Are  the  Bones  Old  or  Recent? 

An  important  point  may  arise  in  questions  of  identification 
of  bones  as  to  the  oldness :  whether  they  are  old  or  recent. 
The  first  indication  is  furnished  by  the  presence  or  by  the 
absence  of  the  soft  parts.  The  existence  of  the  periosteum  and 
of  the  spinal  marrow  is  the  most  persistent  proof  of  a  recent 
state;  but  these  alone  with  the  soft  parts  are  usually  destroyed 
in  two  or  three  years.  In  ordinary  circumstances  a  body  be- 
comes skeletonized  in  about  ten  years,  although  in  exceptional 
cases  the  cadaver  may  resist  decomposition  after  many  years. ' 

This  summer  in  transferring  an  old  cemetery  in  George- 
town, D.  C,  the  remains  of  the  grandmother  of  one  of  the 
writer's  patients  were  found  in  such  a  state  of  preservation  as 
to  be  easily  recognized  after  fifty  years  of  burial.  More  re- 
cently, in  unearthing  the  remains  of  an  old  grave-yard  in  East 
Washington,  a  striking  peculiarity  was  noticed  in  the  fact  that 
many  bodies  of  young  people  buried  in  recent  years  when  taken 
up  consisted  of  a  few  blackened  bones  and  shreds  of  grave-clothes, 

'  Some    interesting  facts  by    Dr.       be    found  in  the  Boston  Med.    and 
■W.H.Holmes  regarding  "The  Con-      Surg.  Journal,  July  33d,  1891. 
dition  of  Bodies  Long  Buried  "  may 
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while  the  remains  of  many  older  people  buried  long  before  the 
Civil  War  were  found  in  an  excellent  state  of  preservation.  One 
of  these  was  a  Mr.  Fullin,  who  died  from  the  effects  of  a  sun- 
stroke forty  years  ago  and  was  buried  in  a  metallic  case.  An 
old  lady  who  attended  his  funeral  was  present  when  his  re- 
mains were  unearthed  and  said  they  looked  as  natural  as  when 
he  was  laid  away  in  1852.  The  features  were  well  preserved 
and  even  the  white  linen  of  the  shroud  was  unsoiled. 

Alterations  in  the  texture  of  the  bone,  such  as  that  caused 
by  dryness  and  by  diminution  in  the  proportion  of  organic 
matter,  may  be  ascertained  by  histological  examination,  and 
one  of  the  characters  of  age  may  be  furnished  by  taking  into 
consideration  the  specific  weight.  Placing  the  skull  at  an 
average  density  of  1,649,  that  of  an  infant  would  be  1,515,  an 
adult  1,726,  and  that  of  old  age  1,636. 

Ascertaining  the  proportion  of  organic  and  inorganic  mat- 
ter, the  phosphates  and  carbonates,  by  chemical  means  may 
furnish  an  additional  help  in  the  interpretation  of  the  remains. 

With  all  these  diagnostic  methods  it  may  still  be  impossible 
to  establish  identity  either  absolute  or  relative,  even  where  a 
whole  skeleton  is  in  question.  The  evidence  may,  however,  be 
of  great  juridical  use  to  the  accused,  as  in  the  case  of  Van 
,  Solen,  tried  for  the  murder  of  Dr.  Henry  Harcourt,  where  the 
collective  facts  pointed  to  the  identification  of  a  body  dead  two 
years.  The  jury,  however,  after  a  second  trial,  were  instructed 
to  acquit  unless  they  were  certain  that  the  remains  were  Har- 
court's.  They  acquitted,  as  no  one  decided  and  apparent  fea- 
ture was  known  to  have  existed  by  which  the  remains  could  be 
identified  beyond  a  doubt.' 

Identity  in  Case  of  Entire  Skeleton  or  in  Case  of 
Isolated  Bones. 

Where  an  entire  human  skeleton  has  been  discovered,  the 
objects  of  inquiry  here,  as  in  the  case  of  fragments  or  remains, 
are  to  establish  the  identity  of  the  victim  and  that  of  the  author 
of  the  act,  and  to  collect  all  available  information  relative  to 
the  nature  of  the  death  and  to  the  diverse  circumstances  attend- 
ing the  commission  of  the  deed. 
'Quar.  Journal  of  Psychological  Medicine,  N.  Y.,  1869,  vol.  iii.,  p.  691. 
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In  gathering  evidence  from  the  examination  of  the  skeleton 
or  of  isolated  bones,  with  a  view  to  find  out  the  probable  cause 
of  death  of  the  person  of  whom  they  form  a  part,  a  great  vari- 
ety of  questions  will  arise  for  consideration,  such  as  those  relat- 
ing to  race,  stature,  age,  sex,  and  trade  or  occupation;  the 
exterior  signs  furnished  by  dentition ;  the  traces  of  congenital 
peculiarity  or  of  injury,  and  the  signs  of  disease  either  heredi- 
tary or  acquired. 

Determination  of  Race. 

The  question  of  race  in  connection  with  the  subject  of  iden- 
tification is  of  more  than  usual  importance  in  the  United  States, 
owing  to  our  motley  population,  composed  as  it  is  of  aboriginal 
Americans,  Chinamen,  negroes,  and  of  Europeans  and  their 
descendants.  I  well  remember  the  first  human  bones  that  I 
saw  exhumed.  They  were  discovered  in  digging  the  foun- 
dation of  a  building  near  a  kitchen-midden  on  one  of  the 
tributaries  of  the  Chesapeake  Bay.  The  apparent  oldness  of 
the  bones  and  the  finding  of  stone  arrow-heads,  tomahawks, 
and  fragments  of  aboriginal  pottery  in  the  immediate  vicinity 
were  additional  accessory  facts  that  strengthened  the  presump- 
tion of  the  bones  being  those  of  a  Choptank  Indian. 

Roughly  speaking,  there  is  not  much  trouble  in  recognizing 
the  platycnemic  tibiae  of  the  mound-builder,  the  skull  of  a 
Flathead  Indian,  an  Inca  skull,  a  negro  skull,  or  even  the 
skull  peculiar  to  the  lower  order  of  Irish. 

In  many  very  old  skulls  a  considerable  portion  of  hair  is 
often  found  attached..  This  of  course  may  lend  assistance  in 
the  matter  of  race  identity.  A  few  years  since  I  undertook 
at  the  Smithsonian  Institution  a  series  of  micro-photographs 
of  the  structure  and  arrangement  of  hair,  with  a  view  to  race 
classification  as  suggested  by  Professor  Huxley.  Various 
specimens  of  hair  from,  the  yellow  races  were  compared  with 
that  of  fair  and  of  blue-eyed  persons,  with  the  hair  of  negroes, 
with  reindeer  hair,  and  with  the  hair-like  appendage  found  on 
thefringy  extremity  of  the  baleen  plates  in  the  mouth  of  a 
"bowhead"  whale.  The  experiments,  though  far  from  satisfac- 
tory, were  sufficiently  conclusive  to  enable  one  to  recognize  ap- 
proximately the  horse-like  hair  of  some  of  the  yellow  races, 
that  of  the  negro,  and  that  of  a  blond  Caucasian. 
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Beyond  the  forementioned  characteristics,  the  task  of  race 
recognition  from  observation  of  the  skull  is  one  of  great  diffi- 
culty and  perplexity  with  illusory  results.  A  considerable  ex- 
perience of  several  years  with  the  large  collection  of  skulls  in 
the  Army  Medical  Museum  enables  me  to  speak  advisedly  on 
this  point.' 

Although  the  technical  procedures  of  craniometry  require 
special  measurements  and  employ  an  arsenal  of  special  instru- 
ments, the  results  are  far  from  conclusive  as  regards  the  deter- 
mination of  human  types.  Time  and  space  do  not  permit  the^ 
mention  even  in  epitome  of  the  various  methods  most  relied 
upon  by  trained  craniologists.  Among  the  oldest  operations  of 
cephalometry,  as  well  as  the  most  incomplete,  is  the  measure- 
ment of  the  so-called  facial  angle,  which  is  employed  to  distin- 
guish the  skull  of  a  lower  order  of  animal  from  that  of  thfr 
negro  and  the  white  man.  This  angle,  acute  in  the  skulls  of 
the  lower  animals,  approaches  a  right  angle  as  we  ascend  the- 
zoological  scale;  being  from  30°  to  65°  in  the  various  apes;  75° 
in  the  Mongolian ;  about  70°  in  the  negro,  and  between  80°  and. 
90°  for  whites.  The  prognathous  (projecting)  jaws  of  the  negro- 
cranium  are  distinctive,  as  well  as  the  shape  of  the  nasal  open- 
ing, which  in  the  black  is  an  equilateral  triangle,  while  it  is 
isosceles  in  the  white.  The  books  usually  speak  of  the  Eskimo 
skull  as  pyramidal,  which  in  point  of  fact  is  not  true.  Inspec- 
tion and  examination  of  a  large  collection  of  Eskimo  crania  has 
changed  and  greatly  modified  some  of  the  previous  notions  of 
the  conventional  Eskimo  skull.  From  more  than  one  hundred, 
collected  in  the  vicinity  of  Bering  Strait,"  I  find  that  the  skulls 
present  very  considerable  variations  among  themselves ;  some 
being  brachycephalic,  others  dolichocephalic.  In  many  the 
facial  angle  is  80°,  and  in  one  instance  84°,  which  exceeds  that 
observed  by  me  in  many  German  skulls.  Nor  is,  the  promi- 
nence of  the  zygomatic  arches  such  a  constant  difference  in  the 
configuration  as  to  justify  one  in  speaking  of  the  skull  as  pyra- 
midal. On  the, contrary,  in  many  of  the  specimens  lines  drawn 
from  the  most  projecting  part  of  the  zygomatic  arch  and  touch- 
ing the  sides  of  the  frontal  bone,  instead  of  forming  a  triangle 

'See    writer's    article,     "Cepha-  ^gee    -writer's    "Cruise    of    the- 

lometry,  Craniometry, "  in  "  Refer-  Cor-win  "  to  Alaska  and  the  North- 

ence    Handbook    of    the    Medical  west  Arctic    Ocean,    Washington,, 

Sciences. "  1883. 
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on  being  elongated,  might,  like  the  asymptotes  of  a  parabola, 
be  extended  to  infinity  and  never  meet.  The  index  of  the  fora- 
men magnum  in  these  skulls  is  about  the  same  as  that  of 
European  crania.  The  internal  capacity  shows  marked  differ- 
ence, the  cubic  contents  of  the  endocranium  averaging  that  of 
the  French  or  Germans. 

As  some  modern  writers  lay  great  stress  on  the  measure- 
ment of  the  cranial  capacity,  not  only  as  an  aid  to  race  identifi- 
cation, but  as  an  adjunct  in  the  study  of  the  criminal  and 
insane  classes,  it  may  not  be  amiss  to  give  the  salient  facts 
relative  thereto. 

It  is  admitted  that  the  cranial  capacity  may  vary  with  the 
intellectual  state,  hydrocephalic  skulls,  of  course,  being  ex- 
cluded. Microcephalic  adults  give  a  figure  inferior  to  that  of 
gorillas,  some  being  as  low  as  419  c.c.  Andaman  Islanders 
and  autochthonous  Australians  appear,  in  respect  to  cranial 
capacity,  to  be  most  badly  off.  The  capacity  of  an  Andaman 
has  been  found  as  low  as  1,094  c.c. ;  while  that  of  Australians 
(autochthonous)  and  of  some  American  tribes  show  an  average 
capacity  of  1,224  c.c.  in  the  normal  as  well  as  in  their  deformed 
crania.  The  cranial  capacity  increases  in  the  yellow  races  and 
attains  its  maximum  in  the  white  races.  In  the  middle  Euro- 
pean race  1,500  c.c.  may  be  accepted  as  the  average;  1,750  c.c. 
is  the  maximum,  and  anything  above  is  macrocephalic ;  while 
the  minimum  is  1,206  c.c,  which  is  rather  too  low  than  too 
high.  According  to  Topinard's  nomenclature  of  the  cranial 
capacity,  macrocephalic  in  the  adult  European  male  are  those 
having  a  capacity  of  1,950  c.c.  and  above;  a  large  skull  is  one 
of  1,950  to  1,650  c.c. ;  average  or  ordinary,  1,650  to  1,450  c.c. ; 
small,  1,450  to  1,150  c.c. ;  microcephalic  1,150  c.c.  and  below. 
It  would  seem  that  the  skulls  of  the  insane  are  below  the  type, 
a,  measurement  of  sixteen  male  skulls  giving  an  average  of  only 
1,449  c.c.  Scotchmen  head  the  list  with  the  most  voluminous 
skulls,  and  according  to  a  tabular  statement  made  up  from 
Welcker,  Aitken,  Broca,  and  Meigs,  the  English  come  next, 
with  a  capacity  of  1,672  c.c.  Then  follow  Eskimo,  1,483  c.c. ; 
Germans,  1,448  c.c. ;  French,  1,403  to  1,461  c.c. ;  South  African 
negroes,  1,372  c.c. ;  Ancient  Peruvians,  1,361  c.c. ;  Malay,  1,328 
c-c;  Mexican,  1,290  c.c. ;  Hottentot  and  Polynesian,  each  1,230 
c.c;  Australians,  1,364  c.c. ;  andNubians,  l,313c.c.   The  cranial 
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capacity  in  man,  like  that  of' the  anthropoid  apes,  varies  accord- 
ing to  sex,  the  difference  being  so  great  that  it  is  necessary  to 
measure  separately. 

In  the  troglodyte  skulls  of  prehistoric  times  the  variation  is 
not  more  than  99.5  c.c. ;  but  in  the  contemporaneous  races  the 
difference  varies  from  143  to  220  c.c.  French  craniologists 
usually  speak  of  the  Auvernats  as  possessing  the  highest  cere- 
bral capacity  (1,523  c.c),  and  mention  the  skull  of  a  Parisian 
of  1,900  c.c.  as  the  highest  known.  Some  Eskimo  skulls,  how- 
ever, measure  from  1,650  to  1,715  c.c,  and  two  eurycephalic 
Indian  skulls  in  the  anatomical  section  of  the  Army  Medical 
Museum  measure  respectively  1,785  and  1,920  c.c. 

Mr.  Havelock  Ellis,  speaking  of  the  psychic  characteristics 
of  criminals,  says  that  the  lower  human  races  present  a  far 
larger  proportion  of  anatomical  abnormities  than  the  ordinary 
European  population;  and  Sir  WiUiam  Turner  writes  of  the 
'skulls  collected  during  the  Challenger  expedition  that  although 
their  number  is  certainly  too  limited  to  base  any  broad  general- 
ization on,  as  to  the  relative  frequency  of  occurrence  of  partic- 
'  ular  variations  in  the  different  races,  there  is  obviously  a  larger 
proportion  of  important  variations  than  would  occur  in  a  cor- 
responding number  of  skulls  of  the  white  races.  Thus,  for 
example,  the  squamo-frontal  articulation  is  found  in  less  than 
two  per  cent  of  European  skuUs,  while  it  is  found  in  twenty 
per  cent  of  negroes,  according  to  Ecker,  and  16.9  in  Australian 
skulls,  according  to  Virchow.  Again,  the  spheno-pterygoid 
foramen  is  found  in  4.8  per  cent  of  European  skulls  and  in  20 
per  cent  of  American  Indians;  30  per  cent  in  Africans;  32  per 
cent  in  Asiatics,  and  50  per  cent  in  Australians.  The  wormian 
bones  are  also  more  common  among  the  lower  races ;  as  a  rule, 
the  cranial  sutures  coalesce  much  earlier  and  the  teeth  are 
more  precocious. 

Photogkaphy,  though  of  undoubted  service  in  craniom- 
etry, has  been  applied  as  a  crucial  test  in  the  matter  of  identity 
and  found  wanting.  It  is  objected  to  on  the  ground  that  it  has 
no  character  of  precision,  and  that  photographs  ©f  the  skull 
have  the  common  defect  of  being  central,  not  orthogonal  pro- 
jections, such  as  anthropometry  requires.  Besides,  the  lenses 
of  cameras  are  not  uniformly  perfect.  Anatomists  know,  more- 
over, that  salient  differences  in  any  collection  of  crania  prevent 
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methodical  enumeration  and  constitute  the  stumbling-block  of 
ethnic  craniology.  Cephalometry  shows,  further,  that  dolicho- 
cephalic, mesaticephalic,  and  brachycephalic  skulls  do  not  be- 
long exclusively  to  the  white,  the  yellow,  or  the  black  race,  but 
exist  among  the  three  as  a  result  of  evolution. 

On  this  subject  Professor  Lombroso,  among  the  foremost 
contemporaneous  medico-legal  writers,  cites  the  cranial  asym- 
metry of  Pericles,  of  Eomagnosi,  of  Bichat,  of  Kant,  of  Chene- 
vix,  and  of  Dante,  who  presented  an  abnormal  development  of 
the  left  parietal  bone  and  two  osteomata  on  the  frontal  bone. 
Besides,  there  is  the  Neanderthaloid  skull  of  Eobert  Bruce  and 
the  ultra-dolichocephaly  noticeable  in  the  skull  of  O'Connell, 
which  contrasts  with  the  mesocephaly  of  the  Irish.  The  me- 
dian occipital  fossa  is  noticeable  in  the  skull  of  Scarpa,  while 
Volta's  skull  shows  several  characteristics  which  anthropolo- 
gists consider  to  belong  to  the  lower  races,  such  as  prominence 
of  the  styloid  apophyses,  simplicity  of  the  coronal  suture,  traces 
of  the  median  frontal  suture,  obtuse  facial  angle  (73°),  and 
moreover  the  remarkable  cranial  sclerosis,  which  at  places  at- 
tains a  thickness  of  16  mm.  (five-eighths  of  an  inch).  Further 
mention  is  made  of  the  submicrocephaly  in  Descartes,  Tissot, 
Hoffman,  Schumann,  and  others. 

De  Quatrefa'ges  noted  the  greatest  degree  of  macrocephaly 
in  a  lunatic,  the  next  in  a  man  of  genius.  Cranial  capacity  in 
men  of  genius  is  usually  above  the  average,  having  been  found 
as  high  as  1,660  c.c.  in  Thackeray,  1,830  c.c.  in  Cuvier, 
and  3,012  c.c.  in  Tourgueneff.  The  capacity  is  often  found 
above  the  average  in  insanity,  but  numerous  exceptions  occur 
in  which  it  drops  below  the  ordinary  average,  as  in  the  submi- 
orocephalic  skulls  of  Liebig,  Dollinger,  Hausmann,  Gambetta, 
Dante,  and  Shelley.     • 

From  what  has  just  been  said,  it  follows  that  skull  measure- 
ments for  medico-legal  purposes  have  no  more  significance  than 
the  fact  that  some  men  are  taUer  and  some  shorter  than  others. 
The  medical  jurist  should,  therefore,  not  be  too  dogmatic  in 
drawing  conclusions  as  to  race  from  the  skull  alone.  To  com- 
plete the  diagnosis  in  the  matter  of  skeletal  race  peculiarity,  the 
splay  foot  of  the  negro  with  the  unusual  backward  projection  of 
the  heel-bone,  as  well  as  the  greater  relative  length  of  the  tibia 
and  of  the  radius,  may  be  taken  into  consideration.     There  are 
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other  characteristics  of  the  lower  jaw  and  of  the  facial  bones 
generally,  the  study  of  which  leads  up  to  the  realm  of  tran- 
scendental anatomy ;  so  their  further  consideration  would  hardly 
appeal  to  the  "  dispassionate,  sympathetic,  contemplative  jury" 
of  our  enlightened  countrymen. 

Determination  of  Height  or  Stature. 

When  we  have  the  entire  skeleton  to  deal  with,  the  height 
or  stature  may  be  determined  with  a  reasonable  degree  of  cer- 
tainty by  allowing  from  one  to  two  inches  for  the  soft  parts. 
Most  of  the  proportions  given  in  works  on  artistic  anatomy 
approach  mathematical  exactness.  For  instance,  if  both  upper 
and  lower  extremities  are  extended  after  the  manner  of  spokes 
in  a  wheel,  and  a  point  corresponding  to  the  umbilicus  be  taken 
as  a  centre,  the  circumference  of  a  circle  described  therefrom 
should  touch  the  bottom  of  the  feet  and  the  tips  of  the  middle 
fingers.  When  the  arms  are  extended  horizontally  the  line 
included  in  the  middle-finger  tips  equals  the  height  in  the 
generality  of  men,  although  in  exceptional  cases  it  may  vary. 
The  negro  giant.  Nelson  Pickett,  iS  reported  to  have  been  eight 
feet  four  inches  high,  while  his  outstretched  arms  measured 
nine  feet  from  tip  to  tip.  Ordinarily  the  upper  part  of  the 
symphysis  pubis  is  the  centre  of  the  body.  Some  anatomists 
contend  that  this  important  point  is  really  below  the  symphysis 
in  the  average  man.  The  length  of  the  foot  about  equals  that 
of  the  head.  According  to  Quetelet,  its  length  is  just  one-ninth 
of  the  body  in  women,  a  little  more  than  one-ninth  in  men. 
The  conventional  representation  of  the  human  foot  with  a  sec- 
ond longer  toe  is,  according  to  Professor  Flower  (see  "  Fashion 
in  Deformity  ") ,  of  negro  origin  and  does  not  represent  what  is 
most  usual  in  our  race  and  time.  Statistics  of  measurements 
made  in  England  by  several  observers  on  hundreds  of  barefooted 
children  fail  to  show  one  instance  in  which  the  second  toe  is 
the  longer. ' 

Taken  singly  the  bones  may  enable  an  approximate  estimate 
of  the  height  of  the  person  when  alive ;  but  it  should  be  remem- 
bered in  connection  with  this  subject  that  the  height  is  not  a 

'  See  writer's  article,  "Feet,"  in      cal  Sciences  ;"  also,  Ellis,  T.S.,  "On 
"  Reference  Handbook  of  the  Medi-       the  Human  Foot, "  London,  1889. 
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fixed  quantity,  since  it  differs  according  to  upright  or  recum- 
bent position,  also  before  and  after  a  night's  rest.  Moreover, 
the  alleged  height  of  the  deceased  may  have  been  taken  in  boots 
and  is  probably  incorrect. 

Many  tables  of  measurements  have  been  constructed  for  the 
purpose  of  determining  the  height  from  the  dimensions  of  the 
bones;  but  the  relation  that  exists  between  the  total  height  and 
the  dimensions  of  different  bones  varies  according  to  age,  sex, 
asymmetry,  and  individual  peculiarities,  hence  the  tables  will 
not  bear  the  critical  examination  that  warrants  their  use  with 
assured  correctness,  even  in  a  majority  of  cases.  The  femur 
is  the  bone  that  gives  the  best  results  in  these  measurements. 
Isolated  fragments  have  been  included  in  the  enumeration ;  the 
nose  and  the  middle  finger  multiplied  by  33  and  by  19  or  20 
giving  the  approximate  height.  While  the  foregoing  calcula- 
tions will  not  bear  scientific  scrutiny,  they  are  of  sufficient  im- 
portance to  be  taken  in  connection  with  other  facts  in  deter- 
mining the  probable  length  of  the  skeleton .  Among  the  most 
trustworthy  of  these  tables  are  those  of  Dr.  Dwight,  Of  Harvard 
University. 

Determination  of  Age. 

^  The  age  is  a  still  more  difificult  matter  to  state  precisely. 
Even  during  life  one  may  be  as  much  as  ten  years  out  in  guess- 
ing the  age  of  an  adult,  while  the  error  may  be  from  fifteen  to 
twenty  years  in  the  case  of  a  corpse.  Dr.  Tourdes  mentions  a 
case  where  the  age  was  guessed  as  sixty  and  sixty-five  in  a 
deceased  person  aged  eighty-five. 

The  state  of  the  osseous  system  and  the  condition  and  num- 
ber of  the  teeth,  which  strictly  speaking  are  not  bone,  are 
among  the  surest  guides  in  the  determination  of  age.  The 
signs  furnished  thereby  may  vary  according  to  the  periods  of 
increase,  maturity,  and  decline. 

During  foetal  life  and  even  at  the  epoch  of  birth  the  bone 
centres  are  few.  The  distal  end  of  the  femur,  the  proximal 
end  of  the  tibia,  and  the  astragalus  are  ossified  at  birth.  Points 
of  ossification  appear  in  successive  order  of  development.  The 
exact  period  at  which  the  bones  begin  to  ossify  and  the  prog- 
ress of  bony  union  being  detailed  in  standard  works  on  anat- 
omy, it  would  be  superfluous  to  repeat  them  here.  These 
56i 
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changes  are,  however,  not  absolutely  certain  as  to  time  and  or- 
der, as  the  tip  of  the  acromion  process  of  the  scapula  sometimes 
remains  ununited  throughout  life ;  the  ossification  of  the  stemiun 
and  of  the  costal  cartilages  is  very  uncertain,  while  the  teeth, 
like  certain  railway  trains,  are  only  due  when  they  arrive. 

From  the  character  of  the  progress  of  consolidation  of  tho 
skeleton  the  age  may  be  estimated  with  a  reasonable  approach 
to  accuracy  up  to  twenty-five  or  thirty  years,  which  is  the  sta- 
tionary period  as  regards  alteration  in  the  osseous  system. 
Above  this  period  it  is  difficult  to  arrive  at  the  age.  About 
forty  the  cranial  sutures '  begin  to  disappear,  although  the  time 
of  the  closure  of  the  sutm-es  varies  within  large  limits;  the 
coccyx  becomes  consolidated ;  ossification  begins  in  the  thyroid 
cartilage  and  in  that  of  the  first  rib  (although  this  state  of  the 
rib  is  regarded  by  many  as  pathological) ;  the  lower  jaw,  which 
in  the  foetus  and  in  infancy  formed  an  obtuse  angle,  now  as- 
sumes nearly  a  right  angle.  As  senility  progresses  toward 
decrepitude,  the  bones  become  lighter  and  more  brittle,  owing 
to  fatty  atrophy,  and  their  medullary  canal  larger;  the  jaw 
returns  to  its  infantile  shape  from  loss  of  teeth  and  atrophy  of 
the  alveolar  processes ;  the  bodies  of  the  vertebrse  (according  to 
some  authorities)  bevel  off  in  front;  osteophytes  are  formed, 
and  the  neck  of  the  femur  approaches  the  horizontal.  (See 
Abortion  and  Infanticide.) 

Determination  op  Sex. 

In  the  matter  of  sex  there  should  be  no  difiiculty,  after 
noting  the  proof  furnished  by  the  aggregate  characteristics  of 
both  male  and  female  skeletons.  The  points  of  contrast  between 
the  two  skeletons  are  not  so  striking  before  the  age  of  puberty. 
Generally  speaking  the  cranial  capacity  of  an  adult  woman  is- 
less,  although  it  is  contended  that  since  the  great  majority  of 
males  of  the  human  species  are  taUer,  heavier,  and  larger  than 
the  females,  it  follows  that  if  due  allowance  be  made  for  these 
variations,  it  will  appear  that  the  brain  capacity  of  woman  is 
relatively  very  little,  if  at  all,  inferior  to  that  of  man.  The 
mastoid  processes  of  the  female  skull  are  smaller;  the  lower 

'  See  Dwight :    "  The  Closure   of      Age, "  Boston  Med.  and  Surg.  Jour- 
the   Cranial  Sutures   as  a  Sign  of      nal,  April  39th,  1890. 
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jaw-bone  is  relatively  smaller  and  lighter ;  the  ribs  are  lighter 
and  compressed ;  the  spine  is  relatively  longer ;  the  collar  and 
shoulder  bones  and  the  sternum '  are  smaller  and  lighter ;  there 
is  a  less  pronounced  angle  in  the  femur,  the  neck  of  which 
approaches  a  right  angle,  while  smallness  of  the  patella  in  front 
and  narrowness  of  the  articulating  surfaces  of  the  tibia  and 
femur,  which  in  man  form  the  lateral  prominences,  are  said  to 
make  the  knee-joint  in  women  a  sexual  characteristic.  But  it 
is  the  striking  contrast  in  the  pelvis  that  furnishes  a  sexual 
significance  that  is  of  greater  value  than  all  the  rest  of  the  skele- 
ton together.  From  a  glance  at  the  text-book  account  of  the 
pelvis,  it  does  not  appear  that  much  anatomical  knowledge  is 
necessary  to  identify  the  important  points  that  give  shape  to 
the  female  pelvis.  Its  greater  diameter  (except  the  vertical), 
larger  and  more  curved  sacrum  and  coccyx,  and  great  spread 
of  the  arch  of  the  pubes  are  well-nigh  incontestible  signs.  The 
differences  as  detailed  in  the  books  can  be  objected  to  only  on 
the  possibility  of  a  so-called  hermaphrodite  pelvis  in  one  of  the 
other  sex.  We  sometimes  see  a  very  large  pelvis  in  a  subject 
who  by  a  teratological  freak  became  a  man.  Masculine  char- 
acteristics are,  however,  oftener  found  in  women  than  feminine 
characteristics  in  men ;  hence  the  conclusion  that  the  presence 
of  feminine  characteristics  leaves  but  little  doubt  as  to  the  sex, 
but  that  certain  masculine  indications,  while  giving  a  great 
probability  for  the  male  sex,  are  not  absolutely  decisive.  (See 
Hermaphroditism . ) 

The  finding  of  festal  bones  around  or  about  the  supposed 
female  skeleton  is  suggestive.  It  could  not  be  inferred  from 
this  fact  alone  that  the  woman  was  or  was  not  pregnant  at  the 
time  of  death,  since  the  absence  of  foetal  remains  on  the  one 
hand  might  imply  their  entire  decomposition  in  advance  of 
those  of  the  adult ;  on  the  other  hand,  the  indiscriminate  habit 
of  undertakers,  who  often  bury  still-borns  with  adults,  may 
account  for  their  presence. 

Accidental  Signs  and  Evolution  of  the  Teeth. 

The  trade  or  occupation  leaves  but  few  marks  on  the  bones 

that  are  useful  in  the  matter  of  identification.     It  is  in  the 

'  See  Dwight :  "  The   Sternum  as      Journal  of    Anatomy  and  Physici- 
an Index  of  Sex,  Height,  and  Age, "      ogy,  vol.  xxlv. 
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recent  and  well-preserved  cadaver,  or,  better  still,  in  the  living 
subject,  that  the  professional  signs  are  of  importance.  As  a 
rule,  the  relatively  larger  scapulae  point  to  the  fact  of  a  day- 
laborer  ;  necrosis  of  the  lower  jaw  suggests  a  worker  in  phos- 
phorus ;  worn  and  discolored  teeth  a  user  of  tobacco,  and  auri- 
fication  of  the  teeth  might  suggest  the  previous  social  condition. 
Gold  crowns  and  fillings  and  dental  prosthesis  generally  are 
among  the  most  common  and,  at  the  same  time,  among  the  most 
useful  signs  of  identification.  By  this  means  the  bones  of  per- 
sons killed  by  Indians  on  the  Western  plains  have  been  recog- 
nized years  afterward.  The  traveller  Powell,  massacred  in 
Abyssinia,  was  recognized  in  this  way.  From  the  presence  of 
artificial  teeth  and  the  mechanical  appliances  for  fixing  them, 
dentists  may  recognize  their  own  work  beyond  a  doubt.  One 
of  the  most  common-hackneyed  of  these  cases  is  that  of  Pro- 
fessor Webster.',  Later  cases,  in  which  this  kind  of  proof  es- 
tablished convincing  and  conclusive  identification,  are  those  of 
Dr.  Cronin,  assassinated  in  Chicago  in  1889,  and  of  the  bomb- 
thrower,  Norcross.  Every  now  and  then  accounts  appear  in 
the  daily  press  of  corpses  having  been  recognized  by  inspection 
of  the  teeth.  In  Washington,  only  a  short  time  since,  the  re- 
mains of  an  unknown  man  were  exhumed  from  the  Potter's 
Field  for  judicial  reasons.  The  unrecognized  body  had  been 
found  in  the  Potomac  in  an  advanced  stage  of  decomposition. 
From  the  signs  furnished  by  the  teeth  the  remains  were  identi- 
fied as  those  of  a  person  who  had  disappeared  mysteriously  and 
under  circumstances  that  pointed  to  his  having  been  murdered 
at  a  Virginian  gambling  den,  and  his  body  thrown  into  the 
river.  In  connection  with  this  subject  the  Goss-Udderzook 
tragedy  is  of  instructive  interest. 

In  every  important  case  a  cast  of  the  mouth  should  be  taken, 
in  order  to  set  at  rest  any  question  that  may  subsequently  arise 
as  to  the  condition  of  the  jaw,  the  absence  of  teeth,  their  irreg- 
ularity or  other  dental  peculiarities.  A  cast  of  the-  mouth  of 
the  deceased  in  the  Hillmon  case  showed  all  the  teeth  to  be 
regular  and  perfect,  while  it  is  alleged  that  Hillmon's  teeth 
were  just  the  opposite.  External  signs  furnished  by  dentition 
may  assist  greatly  in  fixing  both  age  and  identity.  The  evo- 
lution of  the  human  dental  system  has  been  so  well  studied 
'  Boston  Med.  and  Surg.  Journal,  March,  1850,  vol.  xii. ,  p.  162. 
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from  intra-uterine  life  to  old  age  that  we  may  approximately 
tell  the  age,  especially  of  children,  from  the  teeth  alone.  This 
sign,  so  valuable  in  childhood,  loses  its  value  as  the  dentition 
progresses.  Elaborate  tables  and  dental  formulae  to  be  found 
elsewhere  deal  with  the  two  periods  of  dentition,  the  relative 
position  and  number  of  the  teeth,  and  the  like. 

At  birth  the  jaws  show  points  of  ossification  only ;  but  chil- 
dren are  sometimes  born  with  central  incisors,  as  the  writer  has, 
in  common  with  others,  noted  in  several  instances.  The  first 
dentition  takes  place  from  the  seventh  to  the  thirtieth  month ; 
the  second  between  four  and  five  years.  In  rachitic  children 
these  periods  are  later ;  but  a  syphilitic  taint  may  hasten  their 
development.  The  twenty-eight  teeth  characterize  early  youth. 
Wisdom  teeth  appear  between  eighteen  and  twenty-five,  some- 
times as  late  as  thirty  years.  The  presence  of  thirty-two  teeth 
indicates  maturity.  This  number  is  sometimes  exceeded.  Dr. 
Tidy,  in  his  work  on  "Legal  Medicine,"  reports  having  seen 
several  children  between  six  and  seven  years  with  forty-eight 
teeth.  Instances  are  recorded  of  cutting  the  teeth  at  advanced 
age,  seventy  and  one  hundred  and  eighteen  years;  of  adults 
who  have  never  had  teeth ;  of  supernumerary  teeth,  and  of  a 
third  dentition.  What  purported  to  be  a  third  dentition  came 
under  my  notice  some  years  ago,  in  the  person  of  an  old  negro 
"voodoo  doctor."  A  more  recent  case,  said  to  have  occurred  in 
an  old  man  of  seventy-four,  at  Seymour,  Ind. ,  is  reported  in 
the  Weekly  Medical  Beview,  St.  Louis,  Mo.,  April  16th,  1893, 
p.  314. 

The  pathological  signs  furnished  by  tli^  teeth  should,  of 
course,  be  looked  upon  as  a  personal  characteristic  that  may 
lend  additional  light  in  the  question  of  identity. 

Congenital  Peculiakities,  Deformities,  and  Injuries. 

But  congenital  peculiarities  or  injuries  of  other  parts  of  the 
skeleton  are  studied  to  greater  advantage  in  determining  proof 
or  disproof  of  identity.  We  may  recognize  cranial  asymmetry ; 
the  peculiar  conformation  of  the  idiot  skull ;  the  prognathous 
skull  of  the  negro ;  the  pyramidal  skull  of  some  of  the  yellow 
races,  and  the  oval  head  of  the  white  man ;  besides  the  ethnic 
artificial  deformities  already  touched  upon  in  considering  the 
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question  of  race.  A  metopic  cranium,  a  cleft  palate,  a  deformed 
spine  or  pelvis,  a  larger  left  scapula — indicative  of  left-handed- 
ness;  a  shortened  extremity;  bowed  legs,  club  foot,  the  pres- 
ence of  extra  fingers  or  toes,  and  the  relative  length  of  the 
fingers  are  each  and  all  valuable  facts  in  judiciary  anthropology. 
In  women  of  Spanish  extraction  the  fifth  finger  is  almost  as 
long  as  the  fourth^ — a  fact  so  well  known  that  glove-makers 
take  advantage  of  it  in  sending  gloves  to  Mexico,  the  Antilles, 
or  to  South  America. 

An  estimate  of  the  length  of  the  hand  seems  to  be  a  matter 
of  difficulty,  notwithstanding  the  extensive  observation  of  high 
authority.  In  the  majority  of  cases  the  ring-finger  is  longer 
than  the  index. 

Important  evidence  is  furnished  from  the  existence  of  *Ji- 
juries  such  as  fractures,  whether  old  or  recent;  the  marks  of 
gunshot  wounds,  of  trephining,  amputation,  excision,  or  other 
surgical  operation  on  the  bones.  The  remains  of  an  old,  un- 
united fracture  in  his  left  humerus  enabled  Sir  William  Fergus- 
son  to  verify  and  settle  all  doubt  as  to  the  identity  of  the  body 
of  the  great  missionary  and  explorer,  Dr.  Livingston.'  The 
existence  of  an  injury  may  constitute  evidence  of  great  impor- 
tance to  the  accused,  as  happened  in  the  case  of  an  English  gen- 
tleman charged  with  murder,  where  the  trial  turned  on  the 
deposit  of  callus  in  a  broken  rib,  the  only  bone  produced  in 
court.  From  the  state  of  this  callus  there  could  be  no  doubt 
that  the  fracture  must  have  been  produced  about  eight  or  ten 
days  before  death,  and  could  not  have  belonged  to  the  deceased. 
There  was,  therefore,  complete  failure  of  the  identity,  and  the 
accused  was  discharged." 

On  the  other  hand,  circumstances  may  arise  in  which  the 
existence  or  not  of  an  injury  is  a  fact  of  great  importance  to  the 
prosecution.  Among  other  specimens  in  the  Army  Medical 
Museum  at  Washington,  the  bones  of  the  forearm  of  Wirtz, 
executed  for  inhuman  treatment  of  prisoners  during  the  Civil 
War,  show  no  remains  or  trace  of  fracture ;  yet  it  was  claimed 
in  defence  at  the  trial  that  he  could  not  have  been  guilty  of  the 
atrocities  attributed  to  him,  for  the  reason  that  this  arm  was 
disabled  from  a  fracture. 

'The  British   Medical    Journal,  ^  Taylor's  "Med.  Jurisprudence," 

April  18th,  1874,  p.  527.  vol.  i.,  p.  157. 
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Disease  of  the  bones,  whether  hereditary  or  acquired,  is 
an  essential  descriptive  element  in  reconstituting  individuality. 
Caries  and  necrosis,  rickets,  spinal  disease,  ankylosis,  and  other 
external  manifestations  of  bone  lesion  may  furnish  pointers  of 
such  value  as  often  to  be  incontestible.  They  are  so  evident  as 
not  to  require  detailed  mention ;  but  much  care  in  such  cases  is 
necessary  to  distinguish  between  disease,  decay,  and  violence, 
and  artefacta.  The  last  may  have  resulted  from  the  axe  or 
spade  of  the  grave-digger  or  from  post-mortem  lesions  made 
at  the  necropsy,  as  in  the  remains  of  the  notorious  Beau  Hick- 
man of  Washington,  whose  body  on  being  exhumed  showed 
that  sundry  amputations  and  reamputations  had  been  made 
on  the  principal  limbs.  Having  died  in  a  public  hospital,  the 
cadaver  had  been  utilized  in  rehearsal  of  these  operations  previ- 
ous to  its  burial  in  the  Potter's  Field. 

Injuries  of  the  phalanges,  known  as  "baseball  fingers,"  are 
va;luable  indications.  This  was  one  of  the  facts  of  identifica- 
tion in  the  celebrated  Cronin  case. 

Duration  of  Burial. 

The  condition  of  the  exhumed  bones  may  throw  some  light 
on  the  question  as  to  the  probable  length  of  time  they  have 
been  under  ground,  as  well  as  the  probable  cause  of  death.  If 
the  bones  were  entirely  denuded  of  soft  parts  we  should  hardly 
expect  them  to  be  those  of  a  corpse  buried  only  three  or  four 
months  previously.  The  noting  of  such  an  injury  as  a  fracture 
inflicted  by  some  sharp  instrument  on  a  skull  found  in  a  cess- 
pool was  sufficient,  with  other  evidence  of  a  general  character, 
to  convict  a  prisoner  tried  at  the  Derby  Lent  Assizes  in  1847. 

In  all  cases  of  the  kind  under  consideration,  special  atten- 
tion should  be  paid  to  the  surroundings,  every  little  detail  of 
which  should  be  noted  with  the  utmost  accuracy;  for  such 
articles  as  clothes,  jewelry,  buttons,  and  in  fact  anything  that 
may  furnish  an  inference,'  may  not  only  throw  light  on  the 
identity  of  the  person,  .but  otherwise  assist  justice.  Cases  are 
recorded  in  which  the  identity  has  been  established  principally 
by  the  clothing  found  with  the  skeleton.     In  Taylor's  "  Medical 

'  Theatre-goers  are  familiar  with      tity  bj'  means  of  traces  of  a  perfume 
the  establishment  of  personal  iden-      in  the  play  of  "  Diplomacy. " 
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Jurisprudence"  a  case  is  mentioned  where  the  skeleton,  por- 
tions of  clothes,  buttons,  and  boots  of  a  Cornish  miner  were 
identified  after  twenty-six  years'  submersion  in  water.  Some- 
what similar  circumstances,  a  few  years  ago,  enabled  the  arctic 
explorer,  Lieutenant  Schwatka,  and  others  to  identify  the  re- 
mains of  Lieutenant  Irving,  of  the  ill-fated  Franklin  party. 

In  exceptional  circumstances,  as  that  of  great  cold,  for  in- 
stance, organic  remains  may  be  preserved  indefinitely.  Visitors 
to  the  Junior  United  Service  Club  in  London  may  remember 
the  mammoth  bones  discovered  in  digging  the  foundation  of 
the  club-house.  Accounts  of  remarkable  preservation  of  bodies 
discovered  a  long  time  after  the  occurrence  of  Alpine  accidents, 
and  the  finding  of  well-preserved  mammoth  remains  in  the 
Siberian  ice,  are  matters  of  common  knowledge.  A  few  years 
since,  in  assisting  to  take  the  remains  of  a  mammoth  from  an 
ice  cliflE  in  Escholtz  Bay,  Alaska,  I  came  across  the  skull  of  a 
musk-ox  and  the  rib  of  a  reindeer  which  showed  the  deformity 
and  caUus  of  a  united  fracture,  yet  there  are  geological  reasons 
for  believing  that  thousands  of  years  must  have  elapsed  since 
these  remains  were  entombed  in  the  ice. 

A  precaution  to  be  taken  in  judicial  investigation  of  bones 
is  to  ascertain  whether  they  belong  to  more  than  one  body,  as 
they  may  have  been  put  together  with  a  view  to  deceive.  Each 
bone  should  be  examined  separately,  to  ascertain  whether  it  is 
a  right  or  left  bone  or  belongs  to  the  same  skeleton.  They 
should  be  put  together  with  intelligence  and  care,  and  if  in- 
complete parts  of  a  skeleton  they  may  be  laid  in  sand  or  putty 
and  photographed,  or  the  medical  man  may  go  further  and, 
Agassiz-like,  reconstruct  the  skeleton  from  the  fragments.  In 
the  case  of  a  fracture  the  bones  should  be  sawn  longitudinally 
in  order  to  study  the  callus. 

THE   HAIR  AND  NAILS. 

Since  the  hair  and  nails  resist  decomposition  an  unusually 
long  time,  and  are  even  believed  to  grow  after  somatic  death, 
they  may  be  considered  as  accessories  of  such  value  in  the 
question  that  occupies  us  as  to  make  it  possible  to  verify  certain 
characteristics  regarding  the  remains  of  the  cadaver  even  after 
years  of  inhumation.     For  instance,  hypertrophy  of  the  great 
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toe-nail,  the  length  and  color  of  the  hair,  baldness,  or  a  long 
beard  might  furnish  evidence  of  the  beet  kind.  Both  hair  and 
nails  may,  however,  change  after  death.  A  case  is  mentioned ' 
in  which  tlie  hair  changed  from  a  dark  brown  to  red  after 
twenty  years  of  burial.  Accredited  cases  of  the  growth  of  hair 
after  death  are  also  on  record.  Dr.  Caldwell,  of  Iowa,  states 
that  he  was  present  in  1863  at  the  exhumation  of  a  body  which 
bad  been  buried  for  four  years.  He  found  that  the  coffin  had 
given  at  the  joints  and  that  the  hair  protruded  through  the 
openings.  He  had  evidence  to  show  that  the  deceased  was 
.  shaved  before  burial,  nevertheless  the  hair  of  the  head  measured 
eighteen  inches,  the  whiskers  eight  inches,  and  the  hair  of  the 
breast  four  to  six  inches."  Quite  recently  in  unearthing  the 
remains  of  an  old  cemetery  in  Washington,  D.  C,  a  number  of 
persons  noticed  that  when  the  body  of  a  young  girl,  supposed 
to  be  about  twelve  or  thirteen  years  of  age,  was  taken  up  it 
was  found  that  her  hair  had  grown  until  it  extended  from  her 
crown  to  her  feet.  Many  careful  observations  seem  to  prove 
the  molecular  life  of  the  hair  and  nails  after  somatic  death.  1\ 
suffices  to  quote  the  well-known  case  mentioned  in  Ogston's 
"Medical  Jurisprudence,"  of  several  medical  students  who  were 
brought  to  trial  for  having  in  custody  the  dead  body  of  an  idiot 
boy.  When  found  on  the  dissecting-table  the  body  was  so 
disfigured  that  there  was  only  one  means  left  of  proving  its. 
identity.  The  boy  had  a  whim  during  life  of  permitting  his 
nails  to  grow,  and  had  not  allowed  them  to  be  cut  for  many 
years  previous  to  his  death.  They  had  completely  curled  round 
the  tips  of  his  fingers  and  toes  till  they  had  thus  come  to  extend 
along  the  palmar  and  plantar  surfaces  in  a  strange  way.  The 
counsel  for  the  prosecution  availed  himself  of  the  knowledge  of 
this  fact,  and  his  proof  seemed  to  be  complete,  when  a  medical 
man  came  forward  and  gave  in  evidence  that  it  was  not  an 
unusual  circumstance  for  the  nails  to  grow  for  several  inches 
after  death.  This  astounding  statement  so  nonplussed  the 
judge  that  the  case  was  allowed  to  drop  as  not  proven. 

In  exceptional  cases  the  hair  may  be  green.  I  saw  a  case 
some  years  since,  for  which  no  cause  could  be  assigned,  and 
only  a  few  days  ago  I  saw  another  in  a  man  who  worked  in  a 

'  New  York  Med.  Journal,  vol.  x.,  ^  New  York  Med.  Record,  August, 

p.  413.  18th,  1877. 
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brass-foundry.  At  the  Oronin  trial  a  barber,  who  had  counted 
the  victim  among  his  customers,  recognized  the  shape  of  the 
head  and  texture  of  the  hair.  Subsequent  evidence  of  medical 
experts  was  conclusive  as  to  the  identity  of  hair  found  clinging 
to  a  trunk,  the  hair  cut  from  the  head  of  the  murdered  man, 
and  that  of  a  single  hair  discovered  on  a  cake  of  soap.  This 
single  strand,  being  lighter  in  color  in  some  portions  than  in 
others,  seemed  to  indicate  that  it  could  not  have  come  from  the 
head  of  the  deceased,  whose  hair  was  brown.  But  it  was  shown 
that  hair  placed  on  soap  or  other  alkaline  substances  becomes 
bleached  in  a  manner  similar  to  the  color  of  a  single  thread. . 
This  evidence  of  vital  importance  linked  the  hair  found  in  the 
trunk  with  that  cut  from  Dr.  Oronin's  head,  and  went  far 
toward  proving  that  one  of  the  murderers  had  washed  his  hands 
with  the  soap  after  the  deed  had  been  done. 

Eeviewing  the  signs  furnished  by  the  osseous  system,  it 
will  be  seen  that  the  study  of  the  skeleton  alone  is  beyond  con- 
tradiction more  satisfactory  and  more  important  in  establish- 
ing identity  than  that  of  aU  the  other  organs.  Consequently  a 
correct  interpretation  of  the  facts  observed  and  judicious  appli- 
cation of  the  rules  deducible  therefrom  may  in  the  matter  of  a 
human  skeleton  put  its  identity  beyond  a  reasonable  doubt. 
But  the  expert  should  remember  that  as  no  two  cases  are  just 
alike,  unexpected  questions  and  unforeseen  features  may  pre- 
sent themselves,  giving  to  each  case  merits  of  its  own.  At  best 
the  medical  man's  conclusions  will  be  probabilities,  not  certain- 
ties; therefore  his  expressions  of  opinion  should  be  the  more 
guarded,  as  upon  it  may  hang  the  life  of  an  innocent  man. 

IDENTIFICATION  OF  MUTILATED  REMAINS. 

Many  of  the  foregoing  remarks  on  the  identity  of  the  skele- 
ton apply  in  cases  where  mutilated  remains  or  a  portion  only 
of  the  body  has  been  recovered.  Circumstances  often  occur  in 
which  bodies  may  require  identification  after  having  been 
drowned  and  partly  eaten  by  fishes  or  crabs,  or  after  having 
been  partly  eaten  by  buzzards,  or  torn  into  fragments  by  ani- 
mals, as  has  happened  in  the  remains  of  a  dead  infant  partly 
devoured  by  a  dog,  and  in  the  case  of  a  farmer  who  died  in 
the  woods  and  was  subsequently  eaten  by  his  own  hogs.    After 
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accidents  and  fires  where  many  persons  perish ;  after  a  railway- 
disaster  where  bodies  have  been  mangled,  drowned,  burnt,  and 
frozen,  all  in  the  same  accident;  or  after  an  explosion  from 
steam  or  gas  or  in  a  mine,  or  from  gunpowder,  dynamite,  or 
other  substance,  the  human  remains  are  generally  in  such  a 
state  as  to  defy  all  attempts  at  recognition. 

To  dispose  of  a  dead  body  in  order  to  avoid  detection,  crimi- 
nals will  mutilate,  disfigure,  and  chop  into  fragments  the  re- 
mains, which  they  afterward  place  in  a  trunk,  a  wardrobe,  or 
throw  into  a  sewer  or  other  hiding-place.  Scarcely  a  year 
passes  that  judiciary  medicine  is  not  concerned  with  cases  of 
the  kind.  The  frequency  of  such  crimes  has  been  attributed  by 
some  to  the  so-called  contagion  of  murder;  others  offer  the 
simple  law  of  the  series  in  explanation ;  others  still  believe  that 
imitation  is  the  principal  cause.  While  there  is  no  doubt  a 
grain  of  truth  in  each  of  these,  less  philosophic  minds  will  look 
upori  such  a  beastly  proceeding  as  a  mark  of  the  complete  satis- 
faction sought  by  the  destructive  instinct. 

Why  such  things  should  be  is  of  less  concern  than  the  fact 
that  criminal  mutilation  of  the  dead  body  is  not  confined  to  any 
age  or  country.  Though  more  frequent  in  the  last  fifteen  years, 
it  takes  up  quite  a  space  in  the  history  of  human  cruelty.  The 
violent  passion,  wrath,  and  vengeance  that  caused  the  prophet 
Isaiah  to  be  sawn  in  two  at  the  age  of  one  hundred  years  hj 
order  of  Manasses  and  Agag  cut  into  pieces  by  Samuel  have 
not  materially  changed  in  the  days  of  Jack  the  Eipper ;  and  we 
find  such  crimes  in  antipodal  parts  of  the  world,  among  varied 
sociological  conditions,  no  matter  whether  it  be  the  North 
American  Indian,  who  scalps  and  mutilates  his  enemy  and 
places  the  severed  penis  in  the  mouth,  or  the  civilized  European, 
who  cuts  up  the  body  of  his  victim  and  serves  it  in  a  curry  at 
a  feast  of  assembled  friends.' 

This  new  point  of  judiciary  medicine  has  lately  been  elabo- 
rated by  European  writers  under  the  title  of  Depegage  Crim- 
inel,  a  term  which  applies  to  the  operation  resorted  to  by  an 
assassin  having  for  its  end  the  getting  rid  of  the  body  of  the 
victim  and  to  render  more  difficult  the  establishment  of  its 
identity. 

The  cleverness  of  experts  scarcely  keeps  pace  nowadays 
'  Annales  d 'Hygiene  Publique,  1883. 
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with  the  more  complicated  proceedings  adopted  by  criminals.. 
In  fact,  at  a  trial  of  this  kind  truth  and  science  are  often  the- 
under  dogs  in  a  fight,  than  which  none  in  forensic  medicine  is 
longer  and  more  embarrassing.  To  cause  a  rapid  disappearance 
of  the  proofs  of  a  homicide,  With  a  view  to  escape  the  investi- 
gations of  justice,  murderers  have  been  known  literally  to  make 
hash  of  the  victim  which  was  subsequently  eaten  by  themselves. 
and  others.  Gruner  relates  the  case  of  a  mau  who,  having 
killed  and  cut  into  pieces  his  victim,  boiled  and  roasted  the 
fragments  and  ate  them  with  -his  wife.  Such  examples,  how- 
ever, suggest  morbid  rather  than  passional  phenomena,  which 
manifestly  call  for  rigid  scrutiny  into  the  mental  state  of  the- 
culprit,  who  may  be  more  of  a  lunatic  than  a  malefactor. 

In  cases  of  infanticide  new-born  children  are  sometimes  cut 
into  pieces  and  the  fragments  burnt  in  order  to  facilitate  the 
disappearance  of  the  cadaver.  There  does  not  appear  to  be, 
however,  any  well-authenticated  instance  of  the  operatiod  hav- 
ing been  done  on  a  living  child.  Generally  the  dismember- 
ment is  done  in  order  to  cause  more  ready  disappearance  of  the- 
remains. 

The  medico-legal  problem  to  be  solved  in  cases  of  criminal 
mutilation  is  to  establish  the  identity  of  the  victim  and  that  of 
the  author  of  the  crime. 

Many  apparently  trivial  circumstances  may  assist  in  the 
formation  of  an  opinion  as  to  the  identity  of  the  culprit.  If 
the  victim  be  an  adult,  a  man  is  the  author  of  the  deed ;  if  an 
infant,  a  woman,  the  mother,  is  almost  always  the  guilty  one. 
The  London  Lancet  (May  30th,  1863,  p.  617)  reports  a  case  in 
which  the  body  of  a  child,  of  apparently  four  to  six  months, 
was  found  in  the  sewage  of  a  water-closet,  minus  an  arm  cut 
off  below  the  shoulder,  presumably  that  a  vaccination-mark 
might  not  be  adduced  as  evidence.  A  young  woman  was  sus- 
pected. Several  women  deposed  having  seen  a  dusky-brown 
mother's  mark  near  the  child's  navel.  After  steeping  in  pure 
water  a  portion  of  the  skin  said  to  include  the  mark,  and  after 
washing,  the  mark  gradually  reappeared  at  the  end  of  three 
days,  perfectly  distinct.  It  was  recognized  by  witnesses  and. 
produced  at  the  trial  as  corroborative  evidence.  The  accused 
was  found  guilty. 

In  a  case  of  infanticide  at  Tarare,  in  1884,  the  upper  ex- 
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■tremity  of  a  foetus  was  found  to  have  been  disarticulated  after 
the  manner  of  carving  the  wing  of  a  fowl.  This  having  sug- 
gested to  Dr.  Lacassagne  a  cook  as  the  author  of  the  crime,  she 
was  speedily  discovered  and  convicted.  A  few  years  later  an 
•analogous  case  occurred  in  Florence  and  was  reported  by  Dr. 
A.  Montalti. 

The  instrument  used  for  mutilating  the  body  may  furnish  a 
tsuggestion  of  identity,  to  be  dispelled  or  affirmed  upon  further 
investigation.  The  mode  of  section  observed  in  various  in- 
.stances  has  led  to  the  recognition  of  a  butcher  as  the  culprit. 
An  expert  would  have  but  little  trouble  in  distinguishing  the 
hacking  and  mangling  of  a  body  from  the  careful  cutting  and 
preservation  of  muscles  and  blood-vessels  in  dissections  made 
by  medical  students,  whom  the  public,  by  the  way,  invariably 
suspect,  in  cases  of  mutilation.  If  it  can  be  ascertained  that 
the  instrument  used  was  operated  either  by  a  left-handed  person 
or  by  an  ambidexter,  such  a  fact  may  prove  of  importance. 
Sometimes  the  fragments  are  tied  or  sewn  up  in  a  package. 
The  manner  in  which  the  knot  is  tied  may  indicate  the  occupa- 
tion of  the  culprit.  In  one  case  the  regularity  of  the  sewing 
revealed  that  it  was  the  work  of  a  woman.  Examination  of 
i;he  remains  of  clothing  and  of  neighboring  objects  where  the 
•crime  was  committed  may  result  in  the  identification  of  the 
victim  or  of  the  murderer.  Indeed,  it  is  the  careful  noting  of 
trivial  facts  and  their  combination  that  is  so  valuable  in  all 
investigations  of  this  class.  A  compound  fact  made  up  of 
minor  facts,  which  considered  severally  would  possess  but 
little  value,  may  sometimes  solve  the  puzzle  in  a  case  where  no 
single  fact  of  conclusive  value  is  obtainable. 

Having  collected  as  much  of  the  mutilated  remains  as 
possible,  the  first  step  toward  identification  is  to  replace  the 
pieces  in  anatomical  order,  to  note  carefully  their  correspond- 
ence or  otherwise,  and  to  ascertain  whether  the  fragments  be- 
long to  the  same  body  or  to  two  or  several  individuals.  This 
is  often  a  delicate  and  difficult  matter,  especially  where  decom- 
position is  advanced  or  where  the  horror  has  been  pushed  to 
its  utmost  limits,  as  in  the  case  of  a  fratricide  committed  in 
France  by  several  persons,  who  fragmented  the  cadaver  with  a 
saw  and  hatchet;  boiled  the  remains  and  fed  them  to  hogs;  and, 
after  crushing  the  bones  with  a  hammer,  threw  the  fragments 
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into  a  deep  gorge.  Again,  the  body  may  be  divided  intO' 
numerous  pieces,  a  hundred  or  more,  and  disposed  of  in  widely 
different  localities,  as  in  a  pond,  a  manure-heap,  a  river,  or  a. 
cesspool.  The  chopped- up  remains  of  infants  have  been  boiled 
in  lye  and  afterward  thrown  into  a  privy  or  put  in  a  barrel  of 
vinegar.  A  mother  has  also  been  known  to  cook  with  cabbage 
the  dismembered  remains  of  her  six-months'  child  and  serve  it 
at  a  meal  of  which  both  she  and  her  husband  partook. 

Numerous  counterparts  of  such  cases  happening  in  late 
years  could  be  cited  where  the  object  was  to  favor  the  disap- 
pearance of  the  cadaver,  and  in  which  the  establishment  of 
the  identity  turned  on  the  examination  of  some  small  part  of 
the  organism ;  the  uterus,  the  spermatic  cord,  the  lobe  of  the 
ear,  the  hair,  or  the  teeth  furnishing  a  positive  demonstration^ 
that  led  to  judiciary  results. 

Putrefaction  goes  on  very  fast  in  a  corpse  that  has  been 
mutilated ;  but  it  is  slower  in  parts  which,  on  being  separated 
just  after  death,  have  become  bloodless  in  consequence  of  the 
hemorrhage.  After  submersion  the  outward  signs  of  putrefac- 
tion put  a  notable  obstacle  in  the  way  of  identification,  and 
after  drowning  the  body  becomes  rapidly  unrecognizable. 

Supposing  it  impossible  to  reconstitute  the  cadaver  in  all  its- 
essential  parts,  it  is  always  possible,  by  following  the  instruc- 
tions already  given  for  examining  the  skeleton,  to  infer  from 
one  or  several  parts  of  the  cadaver  the  sex,  age,  height,  and. 
sometimes  pathological  peculiarities  of  the  victim.  Examina- 
tion of  the  skeleton  and  teeth  is  of  capital  importance  in  an 
investigation  of  this  class.  The  indications  furnished  thereby 
having  already  been  touched  upon,  and  being  about  all  that: 
we  are  justified  in  saying,  it  is  only  necessary  to  repeat  that 
many  of  the  details  relative  to  these  special  indications  are  sO' 
confusing  as  to  suggest  caution  in  using  the  statistical  tables 
of  even  high  authority,  as  the  observations  they  rest  on  are 
not  of  sufficient  extent  to  deserve  confidence. 

A  survey  of  the  head,  limbs,  trunk,  and  genital  parts  will 
give  the  most  useful  indications.  The  head,  in  fact,  is  the 
surest  index  for  justice,  and  one  that  lends  promptness  in  the 
discovery  of  the  assassin.  Typical  illustrations  of  this  occur 
in  the  Goss-Udderzook  case  and  in  the  recent  example  of  the^ 
bomb-thrower,  Norcross.     In  the  case  of  a  woman  murdered  by 
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her  husband  at  Antwerp  in  1877  and  cut  into  one  hundred  and 
fifty-three  pieces  and  her  remains  thrown  into  a  privy,  the 
color  of  the  hair,  the  lobule  cf  a  torn  ear,  and  the  uterus  of  a 
woman  having  had  children  furnished  special  signs  that  led  to 
identity  and  condemnation.  Examination  of  the  brain  and  its 
membranes,  though  furnishing  no  very  notable  characteristics 
in  the  matter  of  identification,  may  nevertheless  be  regarded  as 
a  natural  corollary  to  that  of  the  skull.  Brain  weight,  which  , 
is  greatest  between  thirty  and  forty  years,  1,200  to  1,450  grams 
in  man,  1,100  to  1,500  in  woman,  diminishes  toward  the  six- 
tieth year.  It  is  said  that  the  diminution  takes  place  a  few 
years  sooner  in  the  opposite  sex.  The  estimated  loss  of  weight 
in  a  person  of  eighty  years  is  admitted  to  be  from  90  to  150 
grams.  Another  sign  of  age  is  the  tendency  to  degeneration 
found  in  the  pineal  gland,  the  cortical  substance,  the  optic  and 
striate  thalami,  and  in  the  brain  capillaries. 

The  state  of  the  eyes,  if  not  too  decomposed,  may  still  be- 
come a  sign  of  identity.  For  instance,  the  color  of  the  iris,  an 
arcus  senilis,  a  pterygium,  a  cataract  or  an  operation  for  the 
same,  an  iridectomy,  etc.,  are  signs  that  occasion  may  utilize. 

The  TRUNK  may  show,  as  it  has  in  several  instances,  incised 
wounds  that  caused  death  before  the  mutilation.  Besides,  the 
organs  therein  contained  may  by  their  weight,  dimension,  and 
tissue  alteration  indicate  the  progress  of  age  and  of  degenera- 
tion. Modifications  of  the  circulatory  and  respiratory  appa- 
ratus are  obviously  characteristic.  As  age  advances  the  only 
organ  whose  weight  increases  with  the  number  of  years,  the 
heart,  may  become  hypertrophied  or  dilated ;  its  coronary  arte- 
ries may  undergo  an  alteration ;  the  pericardium  thickens,  and 
in  fact  arterial  atheroma  and  degeneration  generally  may  begin 
between  thirty-five  and  forty  years.  It  should,  however,  be 
borne  in  mind  that  these  signs  of  senility  may  come  much  later 
or  even  not  at  all.  In  a  man  of  eighty-four  years  Tourdes 
found  no  notable  tissue  lesion ;  in  another  of  one  hundred  and 
four  Lobstein  found  no  trace  of  ossification  of  the  arteries  of 
the  trunk  and  upper  extremities,  and  in  Thomas  Parr,  aged 
one  hundred  and  fifty-two  years,  Harvey  found  absolutely  no 
lesion  of  this  kind.  Although  toward  eighty  years  the  heart 
increases  in  weight  in  both  sexes,  the  opposite  has  been  observed 
in  exceptional  cases.     Placing  the  average  weight  of  this  organ 
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in  the  adult  at  266  grams  for  men,  330  for  women,  it  will  be 
found  that  progress  in  weight  gives  toward  the  eightieth  year 
an  increase  of  90  grams  for  men  and  60  for  women.  Yet  a 
■case  of  cardiac  atrophy  is  reported  in  a  woman  of  eighty  whose 
heart  weighed  but  170  grams. 

Diminished  weight  of  the  lungs  becomes  accentuated  with 
years.  Especially  is  this  the  case  after  pseudo-melanosis  and 
senile  emphysema.  The  state  of  the  lungs  of  stone-cutters  and 
miners  and  various  thoracic  and  abdominal  diseases  may  like- 
wise become  signs  of  identity.  A  cirrhosed  livet,  an  en- 
larged spleen,  a  senile  kidney,  and  the  like,  are  sufficiently 
obvious  in  their  bearings  on  this  question. 

Like  the  trunk,  the  arms  and  legs,  in  cases  of  the  class 
Tinder  consideration,  show  but  few  traces  of  disfigurement 
■other  than  the  fact  of  their  having  been  disjointed.  The  man- 
ner in  which  the  sections  were  made  and  the  proceedings  em- 
ployed for  the  disarticulation  would  equally  affirm  an  expe- 
Tienced  hand  or  the  reverse.  Such  facts  have  of  late  years 
.assisted  in  the  discovery  and  condemnation  both  of  a  farmer 
a,nd  of  a  medical  student,  and  also  in  the  case  of  the  cook 
already  mentioned,  who  cut  off  her  child's  arm  after  the  man- 
zier  of  carving  the  wing  of  a  fowl.  The  existence  of  deformity, 
injury,  and  disease  in  the  limbs  should,  of  course,  claim  atten- 
iiion,  but  their  relativity  in  an  investigation  of  the  kind  is  too 
apparent  to  require  further  comment. 

Mutilation  of  the  genital  organs  is  not  so  common.  Per- 
sons familiar  with  border  warfare  have  observed  the  savage 
■custom  of  cutting  off  the  victim's  penis  and  placing  it  in  his 
mouth.  In  more  civilized  communities  the  culprits  are  gener- 
ally women  in  whom  hatred  and  ferocity  prompt  an  act  that 
marks  the  evident  satisfaction  sought  by  the  destructive  in- 
stinct. Sometimes,  however,  the  genital  organs  have  been  cut 
from  the  cadaver  of  a  woman,  presumably  for  the  purpose  of 
concealing  traces  of  rape  that  may  have  preceded  the  murder. 
The  signs  furnished  by  the  female  genital  organs  as  to  virgin- 
ity, maternity,  and  the  menopause  are  so  easily  demonstrated 
at  the  necropsy  as  to  become  positive  proofs  of  identity.  The 
uterus  loses  both  in  size  and  weight  with  age.  This  along 
with  hard,  atrophied,  and  germless  ovaries  attests  the  stoppage 
of  menstruation.     The  question  of  identity  may  turn  on  the  age 


ENTIRE  CADAVER  DEAD   BUT  A   SHORT  TIME.  897 

at  which  menstruation  ceases,  as  happened  in  an  action  of 
ejectment  in  the  case  of  Doe  on  the  demise  of  Clark  vs.  Tatom. 
The  period  known  as  change  of  life,  when  the  uterus  and  ovaries 
lose  their  function,  though  placed  at  forty-five  and  fifty  years, 
is  quite  uncertain.  In  spite  of  averages,  menstruation  is  occa- 
sionally continued  to  seventy  and  upward.' 

The  signs  furnished  by  the  genital  organs  of  the  male  are 
of  less  importance.  Atrophy  and  diminished  weight  of  the 
testicles  and  rarity  or  absence  of  the  spermatozoids  are  indica- 
tions of  senility ;  although  spermatozoids  have  been  observed  at 
ninety-four  years.  The  structure  of  the  spermatic  cord  at  dif- 
ferent periods  of  life  from  the  last  of  intra- uteriiie  to  the  first  of 
extra-uterine  life,  in  puberty,  and  in  old  age,  is  accompanied 
by  characteristic  modifications  of  development  and  regression, 
which  are  of  interest  on  the  question  of  medico-forensic  diagno- 
sis of  identity,  as  shown  by  Dr.  Pellacani.'' 

Congenital  deformity  of  the  genital  parts,  as  epispadias  or 
hypospadias;  marks  of  circumcision,  useful  in  India  to  iden- 
tify Mussulmans  above  eleven  years;  traces  of  disease  that 
may  have  left  extensive  cicatrices,  as  phagadenic  chancre,  sup- 
purating buboes,  etc.,  may  also  furnish  characteristics  of  evi- 
dential value. 

ENTIRE  CADAVER  DEAD  BUT  A  SHORT  TIME. 

In  the  case  of  a  body  that  has  been  dead  a  short  time  only, 
recognition  from  the  features,  even  by  the  nearest  relatives,  is 
often  a  matter  of  the  greatest  difficulty.  The  change  produced 
in  the  color  and  form  of  the  body,  especially  after  drowning,  is 
a  formidable  obstacle  to  identification  by  likeness  and  general 
type  of  face.  Pages  could  be  filled  with  the  mere  mention  of 
the  multiplied  instances  of  mistaken  identity  of  the  living, 
many  of  whom  have  been  punished  because  they  had  the  mis- 
fortune to  resemble  some  one  else.  How  much  more  careful, 
then,  should  be  the  medical  examination  of  the  remains  in  the 
progress  of  decay,  with  the  distortion  and  discoloration  of  the 
features,  and  the  consequent  change  or  destruction  of  the  pecu- 
Har  expression  of  the  countenance  by  which  human  features  are 
usually  distinguished  and  identified. 

'  Med.  Gazette,  vol.  xli. ,  p.  650.  ^  In  a  series  of  papers  to  Riv.  Spar. 

di  freniat,  Eeggio-Emilia,  1883. 
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Among  the  innumerable  instances  of  mistaken  personal 
identity  and  cases  of  resemblance  mentioned  in  history  and 
fable,  from  the  time  of  Ulysses  down  to  the  days  of  Eip  Van 
Winkle's  dog  Schneider,  it  appears  that  this  animal  is  credited 
with  more  sagacity  than  man  in  the  matter  of  recognizing  his 
master  even  after  years  of  absence.  Indeed,  recognition  by 
animals  may  be  considered  a  proof  of  identity.  Many  persons 
can  recall  instances  of  the  kind,  though  perhaps  not  so  dramatic 
as  the  one  of  the  dog  in  the  Odyssey,  who  recognized  his  mas- 
ter after  twenty  years  of  absence  and  died  immediately  there- 
after. 

As  a  matter  of  fact,  time  and  circumstances  will  so  alter 
resemblance  as  to  account  for  some  of  these  most  striking 
proofs  of  the  fallibility  of  human  testimony  that  we  see  illus- 
trated in  chapters  on  mistaken  identity.  We  easily  forget  the 
true  image  of  persons  and  things,  and  time  promptly  modifies 
them.  The  evidence  of  the  senses  may  be  so  little  trusted  in 
this  regard  that  father,  mother,  husband,  and  nurse  may  attest 
a  false  identity  in  the  case  of  their  own  children.  A  nurse  has 
been  known  to  testify  to  the  identity  of  the  severed  head  of  a 
woman  whom  thirteen  other  persons  were  sure  they  recognized 
from  characteristic  signs,  when  the  supposed  victim  put  in  an 
appearance  and  thus  attested  her  own  existence.  The  head  of 
the  unrecognized  victim  of  this  strange  controversy  is  preserved 
in  the  museum  of  the  Strassburg  Faculty. 

In  another  case  of  historical  notoriety  in  France,  forty  wit- 
nesses on  each  side  swore  to  the  personality ;  while  in  the  cel- 
ebrated Tichbourne  trial  no  less  than  eighty-five  witnesses 
maintained  positively,  under  the  most  rigid  and  scrutinizing 
cross-examination,  that  a  certain  person  was  Sir  Roger  Charles 
Doughty  Tichbourne,  a  baronet;  at  the  same  time  a  corre- 
sponding number  were  equally  unshaken  in  their  conviction 
that  he  was  a  Wapping  butcher,  Arthur  Orton. 

Resemblances  often  bring  about  remarkable  coincidences. 
A  case  is  said  to  have  occurred  in  Covington,  Ky. ,  where  two 
men  met,  each  the  double  of  the  other  in  form,  stature,  and 
feature,  each  having  lost  a  right  leg,  amputated  at  the  knee, 
and  each  being  blind  in  the  left  eye  from  accident. 

Puzzle  and  perplexity  are  not  confined  to  remarkable  cases 
and  judicial  errors ;  for  so  many  people  are  unskilled  in  correct 
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observation  that  it  is  a  matter  of  common  occurrence  for  two 
individuals  to  be  mistaken  the  one  for  the  other.  The  writer 
for  some  years  has  frequently  been  mistaken  for  a  certain  naval 
officer  he  is  said  to  resemble,  while  the  officer  in  question  has 
become  so  accustomed  to  being  called  "  Doctor"  that  he  answers 
to  the  title  without  protest. 

A  case  that  has  of  late  been  much  quoted  in  the  journals  is 
that  of  Tiggs.  What  was  supposed  to  be  his  mangled  body 
was  identified  by  his  wife,  and  further  identification  was  forth- 
coming from  one  of  his  children  and  the  employer  of  the  de- 
ceased. The  coroner  had  granted  a  certificate  for  burial,  and 
as  the  hearse  neared  the  door,  to  the  surprise  of  all  parties  the 
real  Tiggs  entered  the  house  and  ga,ve  a  satisfactory  account 
of  his  absence. 

Most  mistakes  of  this  kind  are  the  result  of  existing  imper- 
fections in  the  average  human  mind  or  in  its  use.  So  few 
people  are  skilled  in  minute  observation  that  Lord  Mansfield's 
dictum  regarding  the  "likeness  as  an  argument  of  a  child, 
being  the  son  of  a  parent "  should  be  received  with  a  certain 
,  degree  of  reserve,  especially  in  the  question  of  identity  from 
likeness  after  death.  In  Ogston's  "Medical  Jurisprudence"  a. 
case  is  related  of  a  father  who  could  not  recognize  the  body  of 
his  son  drowned  at  sea  ten  days  previously.  The  mother,  how- 
ever, identified  her  boy  from  the  existence  of  two  pimple-looking 
projections  on  the  front  of  the  chest,  which  proved  to  be  sup- 
plementary mammee.  i 

As  a  rule,  the  changes  in  the  face  and  countenance  two 
weeks  after  death  are  such  that  it  is  well-nigh  impossible  to 
establish  identity  from  the  features  alone.  Yet  in  exceptional 
cases  the  external  results  of  putrefactive  decomposition  have 
been  so  delayed  or  modified  as  to  produce  very  small  changes 
in  the  features  even  after  many  years  of  burial.  Bodies  have 
been  known  to  retain  a  remarkable  state  of  preservation  for 
long  periods  in  such  circumstances  as  burial  in  a  peat  bog,  in 
the  sand  of  the  desert,  and  in  the  frozen  ground  of  cold  coun- 
tries. 

Even  photography  in  the  matter  of  identity  is  not  to  be 
trusted.  Though  an  important  accessory  to  other  evidence,  it 
is  often,  and  very  properly,  objected  to  by  lawyers  on  the 
ground  of  being  incompetent,  irrelevant,  and  immaterial.     The 
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picture  presented  for  comparison  may  ndt  be  an  original  one  or 
it  may  have  been  taken  years  previously.  The  difficulty  in 
recognizing  one's  own  most  intimate  friends  from  pictures 
taken  only  a  few  years  back  is  a  matter  of  common  knowledge. 
Besides,  the  negative  from  which  the  picture  was  taken  may 
have  been  retouched. or  altered,  consequently  it  would  not  be 
the  same  as  produced  by  the  camera,  and  is,  therefore,  value- 
less as  evidence.  It  is  held  to  be  incompetent  to  prove  a  photo- 
graph by  merely  asking  a  witness  whether  or  not  he  recognizes 
the  picture  in  question  as  that  of  a  certain  person. 

In  all  cases  where  photographic  pictures  are  required  in  a 
court  of  law  the  authorities  are  that  the  artist  who  took  the 
picture  must  be  produced  and  show  that  he  took  the  picture, 
and  that  it  is  a  correct  representation  of  the  original  of  which 
it  claims  to  be  a  picture.  If  possible  the  negatives  themselves 
should  be  called  for  and  reproduced.  Dr.  Tidy  states  that  he 
has  known  a  volume  of  smoke  appear  in  a  print  as  issuing  from 
a  chimney,  and  used  as  evidence  of  the  existence  of  a  nuisance, 
when  no  smoke  existed  in  the  original  negative.  Only  slight 
familiarity  with  the  method  of  taking  photographic  pictures 
and  the  chemistry  involved  in  the  process  suffices  to  show  that 
many  little  details  of  sensitizing,  exposing,  developing,  and 
printing  greatly  change  the  general  appearance  of  the  face. 
Some  of  the  tricks  that  may  be  played  with  photography,  illus- 
trating its  comparative  incompetency  as  evidence  in  the  matter 
of  personal  identification,  I  have  seen  in  a  series  of  pictures  at 
the  Department  of  Justice  in  Washington,  All  were  photo- 
graphs of  the  same  person  taken  in  such  varying  circumstances 
that  no  two  are  alike  or  recognizable  as  the  same  person,  until 
scrutiny  is  brought  to  bear  on  the  profile  of  the  nose.'  In  con- 
sidering photography  in  its  bearing  on  this  branch  of  medi- 
cine, it  must  also  be  borne  in  mind  that  a  certain  degree  of 
imperfection  arises  from  want  of  uniformity  in  the  lenses  of 
cameras.  I  have  already  mentioned  the  want  of  precision  in 
photographing  the  skull,  the  common  defect  being  central  not 
orthogonal  projection  such  as  anthropometry  requires. 

'  See  Mr.  Galton's  paper  in  Na-      his  recent  work  on  Finger  Prints, 
ture,  June  31st,  1888,  p.  173 ;  also  in 
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Examination  of  the  surface  of  the  skin  and  of  its  append- 
ages may  in  certain  cases  take  decisive  importance.  Valuable 
medical  proof  is  often  furnished  by  scars,  nsevi,  growths  on  the 
skin,  pock-marks,  traces  of  skin  disease  or  of  scrofula,  and  by 
the  so-called  professional  stigmata  which  would  suggest  the 
trade,  character  of  work,  or  occupation  of  the  deceased.  Thus 
cigarette-stains  on  the  fingers  of  smokers,  or  silver-stains  on 
the  hands  of  photographers,  the  horny  palm  of  the  laborer,  or 
the  soft,  delicate  hand  of  one  not  accustomed  to  work,  would 
be  indicative.  The  alterations  in  the  hand  make  it,  so  to  speak, 
the  seat  of  election;  for  in  the  majority  of  trades  that  maybe 
mentioned  it  is  the  hand  alone  that  bears  the  principal  marks  of 
daily  work  that  indicate  the  calling.  A  case  is  recorded  of  a  per- 
son who  previously  to  his  assassination  was  lame  and  walked 
with  a  crutch.  Although  the  body  was  cut  into  fragments,  an 
examination  revealed  in  the  palm  of  the  hands  characteristic 
callosities,  showing  prolonged  use  of  support  of  this  kind.  In 
another  instance  of  criminal  mutilation  a  tattoo-mark  found  on 
the  arm  proved  an  overwhelming  charge  against  the  assassin 
and  drew  forth  his  confession.  An  accused  was  also  convicted 
of  murder  after  establishing  the  only  missing  link,  the  ques- 
tion of  identity,  which  turned  on  the  finding  of  cupping-marks 
and  a  tattoo  on  the  body  of  the  murdered  man.  Personal  iden- 
tity of  the  bodies  of  infants  has,  moreover,  been  proved  by  means 
of  a  small  blister ;  by  a  patch  of  downy  hair ;  by  the  similarity 
existing  between  two  pieces  of  thread  used  to  tie  the  umbilical 
cord;  and  by  the  severed  end  of  that  part  of  the  funis  attached 
to  the  infant  fitting  precisely  to  the  corresponding  portion  at- 
tached to  the  after-birth.  In  addition  to  these  a  methodical 
examination  may  put  in  evidence  other  facts  that  may  be  de- 
rived from  diverse  influences  that  leave  characteristic  traces. 

SIGNS  FURNISHED  BY  MARKS,   SCARS,  STAINS,   ETC.,  ON 

THE  SKIN. 

■ 

But  of  all  the  surface  signs,  whether  congenital  or  acquired, 
that  may  throw  light  on  the  antecedents  of  the  decedent,  birth- 
marks, freckles,  cicatrices,  tattooes,  and  the  professional  signs 
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furnish  the  best  indications.  Birth-marks  {ncevi  materni), 
from  their  supposed  indelibihty,  have  given  rise  to  discussion 
at  many  celebrated  trials.  As  a  rule,  these  marks  are  perma- 
nent and  seldom  lose  their  distinctness,  though  in  exceptional 
cases  they  may  undergo  atrophy  in  the  first  years  of  life. 
Hence  testimony  as  to  the  existence  of  birth-marks  may  often 
be  uncertain  when  it  has  reference  to  a  period  a  long  way  back. 
In  a  recorded  case  of  supposed  recognition  of  a  person  having  a 
mark  of  this  kind  on  her  face,  the  alleged  victim  turiied  up  and 
established  her  identity  as  well  as  the  fact  that  she  did  not  have 
the  birth-mark  attributed  to  her. 

Before  the  introduction  of  the  electrolytic  method  it  was 
customary  to  resort  to  cauterization,  excision,  vaccination,  and 
tattooing  the  pigmentary  spot  in  order  to  modify  or  remove 
these  congenital  marks.  Such  proceedings  usually  left  more  or 
less  of  an  indelible  scar  which  occasion  might  utilize  in  the 
matter  of  medico-legal  diagnosis.  The  traces  of  nsevi  may, 
however,  be  entirely  removed  by  electrolysis.  I  have  recently 
seen  a  naevus  of  large  dimension  on  the  face  of  a  young  woman 
so  completely  destroyed  as  to  leave  no  trace  of  the  operation. 

The  possibility  of  the  disappearance  of  a  scar  in  such 
circumstances  depends  here,  as  it  does  in  other  instances,  on  the 
depth  of  the  wound.  A  cicatrix  being  the  result  of  a  solution 
of  continuity  in  the  derma,  the  question  arises  whether  a  wound 
that  has  divided  the  derma  without  loss  of  substance  and  healed 
by  first  intention  leaves  any  perceptible  scar.  Some  are  of  the 
opinion  that  a  cicatricial  line  persists,  but  grows  fainter  with 
time.  Histological  examination  in  a  question  of  this  kind 
might  prove  conclttsive  by  showing  the  structure  of  the  fibro- 
cellular  tissue  that  constitutes  the  cicatrix.  In  the  case  of  very 
superficial  burns  or  wounds,  the  scar  may  completely  disappear 
if  the  epidermis,  alone  or  the  superficial  part  of  the  derma  is 
attacked ;  on  the  other  hand,  if  there  has  been  long  suppura- 
tion or  loss  of  substance  from  ulcers,  chancres,  or  buboes, 
especially  on  the  neck,  groins,  legs,  or  genital  parts,  traces  of 
their  lesion  will  be  found.  It  may,  therefore,  be  asserted  as  a 
general  rule  that  all  scars  resulting  from  wounds  and  from  skin 
diseases  which  involve  any  loss  of  substance  are  indelible. 
A  scar  on  the  face  is  one  of  the  points  at  issue  in  the  celebrated 
Hillmon  case  already  mentioned. 
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As  the  matter  of  cicatrices  is  treated  in  the  section  on 
Wounds,  further  mention  here  would  be  superfluous. 

Tattooing. 

Of  all  the  scars  that  speak,  none  in  Judiciary  medicine  affords 
tetter  signs  of  identity  by  their  permanency  and  durable  char- 
acter and  the  diflficulty  of  causing  their  disappearance  than 
those  furnished  by  tattoo-marks. 

The  custom  of  tattooing  having  existed  from  the  earliest 
historical  epochs  is  of  interest  not  only  from  an  ethnological 
hut  from  a  medical  and  pathological  point  of  view,  while  it  is 
of  great  importance  in  its  relation  to  medical  jurisprudence  in 
cases  of  contested  personal  identification  which  may  be  either 
established  or  refuted  by  this  sign.  So  trustworthy  is  it  in 
many  instances  as  to  become  a  veritable  ideograph  that  may 
indicate  the  personal  antecedents,  vocation,  social  state,  certain 
events  of  one's  life,  and  even  their  date. 

Without  going  into  the  history  of  a  subject  mentioned  by 
Hippocrates,  Plato,  Caesar,  and  Cicero,  it  may  be  pertinent  to 
say  that  tattooing  is  prohibited  by  the  Bible  (Leviticus  xix., 
28)  and  is  condemned  by  the  Fathers  of  the  Church,  TertuUian 
among  others,  who  gives  the  following  rather  singular  reason 
for  interdicting  its  use  among  women :  "  Certum  sumus 
Spiritum  Sanctum  magis  masculis  tale  aliquid  suhscribere 
potuisse  si  feminis  subscripsisset."  {De  Virginibus  Yelan- 
dis.     Lutetise  Parisorum,  1675,  f°,  p.  178.) 

In  addition  to  much  that  has  been  written  by  French, 
German,'  and  Italian  authors,  who  have  put  tattooing  in  an 
important  place  in  legal  medicine,  the  matter  of  tattoo-marks  a 
few  years  since  claimed  the  attention  of  the  law  courts  of  Eng- 
land, the  Chief  Justice,  Cockburn,  in  the  Tichbourne  case, 
having  described  this  species  of  evidence  as  of  "  vital  impor- 
tance," and  in  itself  final  and  conclusive.  This  celebrated  trial 
has  brought  to  light  about  all  the  knowledge  that  can  be  used 
in  the  investigation  of  this  sign  as  a  mark  of  identity.  Ab- 
sence of  the  tattoo-marks  in  this  case  justified  the  jury  in  their 
finding  that  the  defendant  was  not  and  could  not  be  Eoger 

'  For  a  few  classical  citations  that      Zeitschrift  fur  Ethnologie,  Berlin, 
are  more  erudite  than  profitable  see      1888,  xx. ,  p.  413. 


904  IDENTITY — KOSSE. 

Tichboume,  whereupon  the  alleged  claimant  was  proved  to  be 
an  impostor,  found  guilty  of  perjury,  and  sentenced  to  penal 
servitude." 

The  practice  of  tattooing  is  found  pretty  much  over  the 
world,  notably  in  the  Polynesian  Islands  and  in  some  parts  of 
Japan.  It  is,  however,  not  found  in  Russia,  being  contrary  to 
the  superstitions  of  the  people,  who  regard  a  mark  of  this  kind 
as  an  alliance  or  contract  with  evil  spirits.  Its  use  appears  to 
be  penal  only,  and  is  limited  to  Siberian  convicts.  The 
degrading  habit,  confined  to  a  low  order  of  development, 
exists  at  the  present  time  as  a  survival  of  a  superstitious  prac- 
tice of  paganism,  probably  owing  to  perversion  of  the  sexual 
instinct,  and  is  still  common  among  school-boys,  sailors,  sol- 
diers, criminals,  and  the  lowest  order  of  prostitutes  living  in 
so-called  civilized  communities.  Indeed,  unanimity  of  opinion 
among  medical  and  anthropological  writers  assigns  erotic  pas- 
sion as  the  most  frequent  cause  of  tattooing,  and  shows  the 
constant  connection  between  tattoo-marks  and  crime.  Penal 
statistics  show  the  greater  number  of  tattooed  criminals  among 
the  lowest  order,  as  those  who  have  committed  crimes  against 
the  person ;  while  the  fewest  are  found  among  swindlers  and 
forgers,  the  most  intelligent  class  of  criminals.  Even  amid 
intellectual  advancement  and  aesthetic  sensibility  far  in  ad- 
\rance  of  the  primitive  man,  such  as  exists  in  London  and  New 
York,  for  instance,  are  to  be  found  persons  who  make  good 
incomes  by  catering  to  this  depraved  taste  for  savage  ornamen- 
tation. Persons  who  have  been  to  Jerusalem  may  remember 
the  tattooers,  who  try  to  induce  travellers  to  have  a  cross  tat- 
tooed on  the  arm  as  a  souvenir  of  the  pilgrimage.  If  a  writer 
in  the  Revue  des  Deux  Mondes,  15th  June,  1881,  is  to  be  be- 
lieved, it  appears  that  the  Prince  of  Wales  on  his  journey  to 
the  Holy  Land  had  a  Jerusalem  Cross  tattooed  on  his  arm, 
April  3d,  1863.  The  "  Cruise  of  the  Bacchante"  also  tells  how 
the  Duke 'of  York  was  tattooed  while  in  Japan. 

The  process  is  now  rapidly  done,  an  Edison  electric  pen 
being  utilized  for  the  purpose,  and  some  of  the  wretched  mar- 

'See    "Guy's  Hospital  Report,"  1869.     A  later  study  on  the  medico- 

xix. ,  1874 ;  also  "  Histoire  Medicale  legal  importance  of  tattooing  may 

de  Tatouage  "  in  Archiv.  de  Mede-  be  found  in  Lo  Spallanzani,  Roma, 

cine    Navale,    tom.   11,    13,    Paris,  1891,  3s,  xx.,  169,  308. 
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tyrs  have  the  hardihood  to  be  tattooed  from  head  to  foot  with 
grotesque  designs  in  several  colors.  I  know  of  several  in- 
stances :  one  of  a  nian  in  Providence,  E.  I. ;  another  of  a  Por- 
tuguese barber,  who  has  striped  poles,  razors,  brushes,  and 
other  emblems  of  his  calling  over  the  entire  body.  Another 
man  has  likenesses  of  Abe  Lincoln  and  of  Kaiser  Wilhelm  of 
Germany  on  his  respective  shins.  A  Nova  Scotian,  tattooed 
from  head  to  foot,  has  among  other  designs  that  of  "  St.  George 
and  the  Dragon  "  on  his  back ;  while  a  Texas  ranchman,  six 
feet  two  inches  taU,  underwent  the  torture  of  eight  weeks' 
profanation  of  his  body  in  order  to  appear  in  blue,  brown,  and 
red,  with  an  irreverent  image  on  his  back  of  the  Immaculate 
Conception  and  thirty-one  angels.' 

A  singular  mixture  of  erotic  and  religious  emblems  is  often 
found  among  the  varied  and  fantastic  signs  used  in  tattooing. 
I  recall  the  case  of  a  man  who  had  represented  on  his  back  a 
fox-hunt,  in  which  riders  followed  the  hounds  in  full  pursuit  of 
a  fox  about  to  take  cover  in  the  anus.  In  another  case  of  a 
man  accused  of  criminal  aitempt  on  two  little  girls,  examina- 
tion of  the  sexual  organs  revealed  a  tattoo  on  the  back  of  the 
penis  representing  the  devil  with  horns  and  red  cheeks  and 
lips.  When  the  little  girls  were  asked  if  the  accused  had 
shown  them  his  virile  member,  they  answered,  "  This  man  un- 
buttoned himself  and  said  to  us:  'I  am  going  to  make  you  see 
the  devil. ' "  In  the  face  of  such  affirmations,  the  accused  con- 
fessed his  crime  and  was  condemned.  Other  tattoo  signs  of 
the  grossest  emblems  of  unnatural  passion  have  been  found 
among  low  prostitutes,  pederasts,  and  tribades. 

Statistics  founded  on  numerous  facts  show  many  cases  of 
tattooing  of  the  penis  and  even  of  the  labia  majora  in  the  low- 
est order  of  pr.ostitutes,  but  these  unclean  images  and  revela- 
tions of  lustful  instinct  do  not  occur  in  the  same  order  of  fre- 
quency as  those  noted  on  the  forearm,  the  deltoid,  or  the  inferior 
extremities.  So  valuable  are  these  marks  in  their  bearing  on 
the  class,  vocation,  character,  and  tastes  of  a  person  that  the 
finding  of  anchors  and  ships  would  indicate  a  sailor;  while 
flags,  sabres,  cannon,  and  other  warlike  signs  would  indicate  a 

'  According  to  Lombroso,  all  who      either  been  among  the  Pacific  Isl- 
are  tattooed  on  the  back  or  the  sex-      ands  or  sojourned  in  a  prison, 
ual  organs  have  without  exception 
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soldier,  etc.  It  is  also  noticeable  that  in  the  tattooing  prac- 
tised by  lunatics  the  image  relates  in  some  way  to  the  nature 
of  the  peculiar  form  of  mental  disease  from  which  they  suffer, 
and  it  is  chiefly  among  the  more  severe  and  incurable  cases  of 
mental  degeneration  that  these  signs  are  found.  (See  Dr.  Riva's 
article,  "Iltatuaggio  nel  Manicomio  d'Ancona,"  Cronica  del 
Manicomio  d'Ancona,  November,  1888.) 

Almost  always  the  motive  that  prompts  these  disfigurements 
of  the  skin  is  the  result  of  impulse,  of  thoughtlessness,  or  of 
orgy,  and  almost  all  the  tattooed  come  to  repent  of  their  foUy. 
The  subject  of  detatouage  has  of  late  taken  a  polemic  turn  in 
some  of  the  Continental  journals.  There  are  besides  many 
cases  on  record  of  severe  accidents  and  complications  following 
the  operation,  such  as  severe  inflammation,  erysipelas,  abscess, 
and  gangrene.  Dr.  Beuchon  gives  statistics  of  forty-seven  cases, 
in  which  four  were  followed  by  mutilation  and  eight  by  death 
either  directly  or  in  consequence  of  an  amputation.  A  certain 
proportion  of  what  is  known  as  syphilis  insontium  is  to  be  found 
among  the  reported  statistics  of  tattooing.  Dr.  Bispham,  of 
Philadelphia,  informs  me  that  while  at  Block]  ey  Hospital  he 
saw  thirty  cases  of  syphilis  that  had  been  communicated  by  the 
same  tattooer. 

Tattooing  may  sometimes  be  accidental.  I  have  seen  a 
departmental  clerk  with  an  elongated  tattoo  on  the  back  of  his 
hand  caused  by  accidental  wounding  with  an  inked  pen.  A 
bursting  shell  during  a  naval  engagement  has  caused  a  char- 
acteristic tattoo  on  the  face  of  a  well-known  officer  to  be  seen 
any  day  in  Washington.  Two  cases  of  the  bluish-black  dis- 
coloration of  the  skin  from  .taking  nitrate  of  silver  have  also 
come  under  my  observation.  Both  occurred  in  medical  men, 
one  of  whom  lives  in  Florida,  the  other  in.  the  District  of 
Columbia.  Silver  discolorations  of  this  kind  are  indelible,  but 
I  learn  from  one  of  these  gentlemen  that  large  doses  of  iodide 
of  potassium  cause  temporary  fading  of  the  discoloration,  which 
returns  on  stopping  the  medicine.' 

The  indelibility  of  tattoo-marks  is  such  that  their  traces 
may  be  easily  recognized  in  the  cadaver,  though  in  a  somewhat 

'  A  paper  by  Dr.  J.  N.  Hall  on  with  a  report  of  cases,  may  be  found 
"  The  Medico-Legal  Vahie  of  Pow-  in  the  Transactions  of  the  Colorado 
der-Stains    in   Gunshot  Wounds,"      Medical  Society,  1890,  xx.,  94. 
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advanced  stage  of  putrefaction.  They  have  even  been  recog- 
nized on  a  gangrenous  limb.  Sometimes,  however,  it  is  im- 
possible to  recognize  at  first  sight  whether  there  has  or  has  not 
been  a  tattoo.  A  strong  light  and  a  magnifying  glass  and  a 
microscopic  examination  of  the  neighboring  ganglia  to  detect 
the  presence  of  coloring  matter  may  assist  in  removing  doubt. 
It  has  been  found  on  the  bodies  of  tattooed  cadavers  that  the 
ganglia  are  filled  with  grains  of  coloring  matter  of  the  same 
nature  as  that  employed  in  making  the  tattoo.  Attempts  to 
remove  tattoo-marks  generally  leave  a  vicious  scar  that  is 
equally  indelible.  An  efiicacious  method  is  to  tattoo  the  mark 
with  a  solution  of  tannin,  which  is  followed  by  brushing  over 
with  nitrate  of  silver.  A  red  cicatrix  follows,  and  when  the 
epidermis  separates  the  tattoo  disappears.  A  better  method, 
however,  is  by  means  of  the  electric  needle  already  mentioned 
in  speaking  of  the  electrolysis  of  neevi. 

That  a  tattoo-mark  may  disappear  by  the  effects  of  time 
and  leave  no  trace  is  a  matter  that  Cooper  reports  after  exam- 
ining the  mutilated  remains  of  a  cadaver,  and  the  statistics  of 
Caspar.  Tardieu,  and  Hutin  place  it  as  high  as  nine  in  the 
hundred.  An  officer  of  the  United  States  Revenue  Marine 
lately  called  my  attention  to  several  superficial  tattooes  on  the 
back  of  his  hand  which  had  disappeared.  The  deeper  ones, 
however,  remained.  The  spontaneous  disappearance  of  a 
tattoo  seems  to  be  possible  when  the  operation  has  been  done 
in  such  a  superficial  way  as  not  to  have  passed  the  rete  Mal- 
pighii,  or  when  the  tattooing  has  been  done  with  some  sub- 
stance not  very  tenacious,  as  vermilion,  which  appears  to  be 
easily  eliminated.  But  when  the  particles  of  coloring  matter 
penetrate  into  the  fibro-elastic  tissue  of  the  derma,  the  disap- 
pearance of  the  tattoo  is  rare. 

In  seventy-eight  individuals  tattooed  with  vermilion  alone, 
Hutin  found  eleven  upon  whom  the  tattoo  had  disappeared. 
Out  of  one  hundred  and  four  tattooes  made  with  a  single  color, 
India-ink,  writing  ink,  blue  or  back,  not  a  single  one  had  com- 
pletely disappeared.  The  results  are  identical  if  the  tattooes 
are  made  with  two  colors.  Thus  in  153  tattooes  with  vermilion 
and  India-ink,  one  instance  showed  a  fading  of  the  black,  in 
another  it  had  completely  disappeared,  the  red  being  well 
marked ;  twenty  times  the  red  was  partly  effaced,  the  black 
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being  well  marked ;  and  in  sixteen  cases  ths  red  had  completely 
disappeared,  the  black  remaining  visible. ' 

A  tattoo-mark  may  sometimes  be  altered,  in  which  case  it 
proves  deceptive  as  an  index.  A  workman  changing  his  trade 
seeks  to  transform  the  insignia  of  his  first  calling  into  those^ 
of  the  second,  or  a  criminal  in  order  to  avoid  identity  will 
make  a  change.  In  the  former  instance  the  transformation  is 
not  difficult  to  detect,  but  in  the  latter  so  much  care  is  re- 
quired to  rfecognize  the  change  that  penal  science  has  relegated 
the  sign  to  a  secondary  place. 

As  to  the  length  of  time  since  a  tattoo-mark  has  been  exe- 
cuted, authorities  are  that  it  is  impossible  to  tell  after  two  or 
three  weeks.  Whether  a  tattoo-mark  is  real  or  feigned  is  easily 
settled  by  simply  washing  the  part.  This  question,  as  well  as 
that  of  the  judicial  consequences  of  such  marks,  is  hardly  per- 
tinent to  the  matter  in  hand. 

Value  op  Professional  Stigmata. 

The  so-called  professional  signs  are  of  undoubted  value  in 
the  surface  examination  for  establishing  identity,  but  it  does 
not  seem  that  their  importance  warrants  the  extreme  prolixity 
given  to  them  by  some  Continental  writers,  and  even  by  one  in. 
the  city  of  Mexico,  Dr.  Jose  Ramos."  For  instance,  it  is  pre- 
tended that  cataract  is  more  common  among  jewellers  because 
of  the  fineness  of  their  work ;  yet  out  of  952  cataracts,  of  which 
a  record  has  been  kept,  only  two  cases  occurred  in  jewellers. 
Besides,  there  is  not  one  special  sign  or  physical  trace  left  on 
the  body  by  which  a  prostitute  may  be  known,  notwithstand- 
ing the  fact  that  in  life  the  collective  appearance  would  seldom 
deceive  an  experienced  man. 

Only  in  the  case  of  sodomy,  where  anal  coitus  has  been 
frequent,  would  characteristic  signs  be  found.  On  anal  exam- 
ination of  446  prostitutes.  Dr.  Coutagne'  found  the  signs  of 
post-perineal  coitus  in  180.  He  cites  the  case  of  a  young  pros- 
titute presenting  the  astonishing  contrast  of  a  gaping  anus 
surrounded  by  characteristic  rhagades,  with  the  genital  parts 
of  an   extreme  freshness,   a  very  narrow  vagina,    and  non- 

'  Bulletin  de  r Acad,  de  Med.,  17  '  La  Escula  de  Medicina,  Mexico, 

Janvier,  1853,  t.  xviii.,  p.  348.  1880-81.  » Lyon  Medical,  1880: 
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retracted  hymen,  constituting  by  their  reunion  a  still  firm  ring. 
A  fact  yet  more  curious  is  shown  by  a  specimen  in  the  collec- 
tion of  the  museum  of  the  laboratory  of  legal  medicine  at 
Lyons.  The  genital  organs  of  the  cadaver  of  a  woman  of 
twenty-eight  or  thirty  years  showed  a  hymen  intact  and  firm, 
but  on  examining  the  anal  region  it  was  surprising  to  find  an 
infundibuliform  deformity  with  all  the  signs  of  sodomitical 
habits,  which  of  course  rectified  the  opinion  that  had  been  made 
regarding  the  chastity  of  this  woman.    ■ 

Many  of  the  signs  enumerated  as  peculiar  to  different  call- 
ings have  no  special  anatomical  characteristic  that  is  easy  to 
■distinguish  with  precision,  consequently  they  do  not  present  a 
degree  of  certainty  or  constancy  sufficient  to  be  invoked  as 
strong  medico-legal  proof  of  identity.  Moreover,  the  effects  of 
time  or  treatment  may  have  caused  alteration  or  disappearance 
■of  many  of  the  signs  in  question,  which  would  at  best  be  of 
negative  rather  than  of  absolute  value. 

To  arrive  at  an  impartial  appreciation  of  the  relative  value 
of  the  professional  stigmata  as  signs  of  identity,  a  certain 
number  of  the  signs  should  be  thrown  aside  as  illusory. 
Others,  on  the  contrarj'',  are  durable,  special,  and  constant,  and 
assist  in  establishing  the  identity  accordingly  as  the  lesions  or 
alterations  are  complete  or  evident ;  but  it  should  be  borne  in 
mind  that  the  physical  alterations  and  chemical  modifications 
resulting  from  the  exercise  of  certain  trades  are  not  in  our 
country  so  important  from  a  medico-legal  point  of  view  as  they 
are  in  Europe,  where  class  distinctions  are  more  defined. 

VALUE  OF  STAINS  AND  DIFFERENT  IMPRINTS. 

In  the  same  manner  that  a  very  small  portion  or  fragment 
of  the  human  body  may  suffice  to  establish  the  corpus  delicti, 
so  will  minute  remains  or  traces,  as  finger-marks,  footprints, 
and  other  material  surroundings,  even  smells  or  traces  of  per- 
fume, be  of  great  assistance  to  justice  in  determining  the  iden- 
tity of  both  culprit  and  victim,  and  at  the  same  time  throw 
light  on  the  attendant  circumstances  of  the  deed.  The  traces 
of  a  bloody  hand  or  foot,  smears  of  tar  or  paint,  the  various 
spots  or  stains  found  on  fabrics,  instruments,  etc.,  may  involve 
questions  of  great  nicety  the  relativity  of  which  is  apparent. 
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especially  in  criminal  trials.  Newspapers  have  familiarized 
the  public  with  many  cases  of  the  kind,  in  which  medical  ex- 
perts have  demonstrated  blood  and  other  stains  with  sufficient 
accuracy  and  positiveness  to  satisfy  a  jury.  The  Cronin  case 
is  a  notable  instance. 

Impeints  made  by  finger-tips  are  known  to  be  singularly 
persistent.  In  four  specimens  of  inked  digit  marks  of  Sir 
William  Herschel,  made  in  the  years  1860,  1874,  1885,  and 
1888  respectively,  though  there  was  a  difference  of  twenty -eight 
years  between  the  first  and  last,  no  difference  could  be  per- 
ceived between  the  impressions.  The  forms  of  the  "spirals  re- 
mained the  same,  not  only  in  general  character,  but  in  minute 
and  measurable  details,  as  in  the  distances  from  the  centre  of 
the  spiral  and  in  the  direction  at  which  each  new  ridge  took  its 
rise.  Sir  William  Herschel  has  made  great  use  of  digit-marks 
for  the  piirposes  of  legal  attestation  among  natives  of  India. ' 
The  extraordinary  persistence  of  the  papillary  ridges  on  the 
inner  surface  of  the  hands  throughout  life  has  been  a  theme  of 
discussion  by  the  Royal  Society,''  and  Mr.  Galton  has  devised 
a  method  of  indexing  finger-marks.' 

■  The  IMPRESS  OP  A  NAKED  FOOT  covered  with  blood  may 
serve  to  direct  the  investigations  of  justice.  In  a  criminal 
affair  in  France,  where  eight  individuals  were  implicated,  com- 
parative experiments  upon  the  identity  of  the  foot,  made  with 
a  view  to  determine  to  which  of  the  individuals  ought  to  be 
attributed  the  bloody  footprints  found  near  a  wardrobe,  it  was 
shown  that  a  degree  of  recognition  could  be  established  on  repro- 
ducing the  footprints  with  defibrinated  blood.  From  the  eight 
imprints  of  the  left  foot  of  each  individual,  impregnated  with 
blood,  measures  and  comparisons  could  be  made,  thus  helping 
to  establish  the  difference  or  the  resemblance  with  those  found 
near  the  wardrobe. 

Imprints  thus  obtained  may  be  looked  upon  as  a  kind  of 
documentary  evidence,  but  too  much  importance  should  not  be 
attached  to  them  as  articles  tending  to  prove  criminality.  The 
futility  of  such  evidence  is  shown  in  the  varying  sizes  of  differ- 
ent impressions  of  the  foot  of  the  same  person — first  in  rapid 

'  Med.    Press  and  Circular,  May  May    28th,    1891.      A  medico-legal 

30th,  1888,  p.  576.  study  of  imprints,  may  also  be  found 

'■'Phil.  Trans.,  B.,  1891.  in  Archiv  d'Anthropologie  Crimi- 

2 See  Proc.  Royal  Sec,  London,  nel,  15th  July,  1891. 
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progression,  secondly  by  standing,  and  third  by  slow  advance. 
The  results  appear  less  sure  in  the  case  of  footprints  made  in 
mud,  sand,  dust,  or  snow.  Nevertheless  many  facts  relating 
thereto  may  be  noted  with  great  certainty.  The  question  has 
been  mooted  as  to  whether  or  not  the  impress  left  upon  the  soil 
gives  always  the  exact  dimensions  of  the  foot  that  has  made 
them.  One  side  has  contended  that  the  footprints  are  a  little 
smaller,  while  the  other  refutes  this  opinion  and  thinks  that 
they  are  a  little  larger.  The  consistency  of  the  soil,  which 
does  not  seem  to  have  entered  into  the  discussion,  doubtless  ac- 
counts for  the  small  differences  that  have  given  rise  to  this 
discrepancy  of  opinion.  The  outline  of  the  sole  of  the  foot  and 
the  relative  position  of  the  toes  are  more  or  less  neatly  designed 
as  the  ground  is  more  or  less  wet  or  soft.  The  means  employed 
for  taking  impressions  of  foot  or  other  tracks  in  mud,  etc., 
show  considerable  ingenuity  on  the  part  of  those  who  have 
elaborated  the  subject.  To  discover  foot-marks  in  mud,  pow- 
dered stearic  acid  is  spread  over  the  imprint  and  a  heat  of  at 
least  312°  is  applied  from  above.  By  this  means  a  solid  mould 
may  be  taken  of  the  imprint.  These  researches  have  been  ex- 
tended to  the  exact  reproduction  of  imprints  left  upon  snow  by 
pouring  melted  gelatine  upon  the  imprint  previously  sprinkled 
with  a  little  common  table  salt,  which  rapidly  lowers  the  tem- 
perature of  the  snow  about  fifteen  degrees  and  permits  the 
mould  to  be  taken  without  too  much  hurry.  The  study  has 
been  extended  to  the  configuration  of  the  plantar  imprints  in 
tabetics,  but  it  does  not  appear  so  far  to  be  of  much  medico- 
legal value. 

The  question  may  arise  as  to  the  length  of  time  since  the 
imprints  were  made.  This  would,  of  course,  depend  upon 
many  cireumstances,  as  weather,  temperature,  and  the  like.  It 
is  a  fact  that  in  Greenland  footsteps  in  snow  have  been  recog- 
nized many  months  after  they  were  made.  A  few  summers 
ago,  on  an  arctic  expedition,  I  climbed  Cape  Lisbourne, 
Alaska,  in  company  with  another  person.  The  ground  being 
thawed  in  many  places,  our  feet  left  very  decided  imprints  in 
the  mud.  A  year  afterward  I  visited  the  same  spot,  and  on 
again  making  the  ascent  was  astonished  to  recognize  the  foot- 
steps made  the  year  before. 

Circumstances  sometimes  direct  expert  attention  to  vestiges 
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of  other  animals.  The  tracks  of  a  dog  or  of  a  horse  may  become 
the  object  of  a  medico-legal  inquest.  The  books  record  a  case 
in  which  it  was  necessary  to  ascertain  whether  a  bite  had  been 
made  by  a  large  or  a  small  dog.  This  question  was  settled  by 
producing  the  dogs  and  comparing  their  teeth  with  the  scars. 
Persons  familiar  with  border  life  know  the  importance  of  trails 
and  the  minute  observation  that  is  brought  to  bear  on  them  by 
the  experienced  frontiersman.  In  following  cattle-thieves  and 
murderers,  while  with  the  Fourth  United  States  Cavalry  on  the 
Eio  Grande  frontier,  I  have  known  the  peculiarity  of  a  horse's 
footprint  in  the  prairie  to  tell  a  tale  of  great  significance. 

Observation  in  this  respect  may  extend  to  such  apparently 
"trivial  objects  as  the  tracks  of  wheels,  as  those  of  a  wagon,  a 
wheelbarrow,  or  a  bicycle,  or  to  the  singular  imprints  left  by 
crutches  or  a  walking-stick.  The  imprint  left  in  the  ground 
ty  a  cane  usually  occurs  in  the  remarkable  order  of  every  two 
and  a  half  or  every  four  and  a  half  steps.  Investigation  of 
such  circumstances  may  result  in  material  facts  that  may  be  of 
great  assistance  in  establishing  the  relation  of  one  or  several 
persons  with  some  particular  act. 

DEFORMITIES  AND  PATHOLOGICAL  FE0T7LIARITIES. 

The  existence  of  deformities  or  injuries  is  so  apparent  in 
serving  to  establish  identity  that  it  seems  almost  superfluous  to 
mention  them,  except  for  the  purpose  of  deciding  whether  the 
wounds  were  made  during  life  or  after  death.  In  the  matter 
of  gunshot  wounds  on  persons  who  took  part  in  the  late  Civil 
War,  many  of  whom  unfortunately  belong  to  the  vagrant  class 
and  are  often  found  dead,  their  wounds  sometimes  afford  excel- 
lent means  of  identification.  In  many  instances  the  multiple 
character  of  these  wounds  is  almost  incredible.  When  on  duty 
at  the  Army  Medical  Museum,  in  connection  with  the  prepara- 
tion of  the  "  Medical  and  Surgical  History  of  the  War  of  the 
Eebellion,"  I  saw  a  man  who  was  literally  wounded  from  the 
crown  of  his  head  to  the  sole  of  his  foot,  the  scars  being  fifty- 
two  in  number. 

Wounds  made  during  life  might  show  the  suggillation 
peculiar  to  bruises  or  traces  of  inflammation.  Besides,  the 
gaping  nature  of  the  lips  of  the  wound,  the  fact  of  hemorrhage 
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having  taken  place  and  the  coagulation  of  the  blood,  the  infil- 
tration of  blood  into  the  cellular  tissue,  etc.,  are  surgical  facts 
that  tvould  leave  but  little  doubt  as  to  the  infliction  of  the 
■pounds  during  life. 

The  cause  of  death  is  often  a  difficult  matter  to  determine, 
as  it  may  have  been  accidental,  suicidal,  or  the  result  of  homi- 
cide. The  causes  relating  thereto  are,  moreover,  so  many  and 
varied  that  space  and  time  compel  a  reference  to  other  headings 
of  this  work.  In  forming  an  opinion  as  to  theprobable  date  of 
death  the  extent  of  putrefaction  is  the  chief  guide.  If  death 
is  quite  recent,  we  may  be  guided  by  the  post-mortem  rigidity 
or  the  extent  to  which  the  body  has  cooled.  The  march  of 
putrefactive  decomposition  would,  of  course,  be  regulated  by 
circumstances.  It  takes  place  very  rapidly  in  persons  who 
have  succumbed  to  excessive  fatigue  or  to  any  disassimilative 
excesses  or  derangement  resulting  in  ante-mortem  change  of 
the  tissues,  such  as  those  occurring  in  virulent  or  infectious  dis- 
eases. The  body  of  an  infant  decays  more  rapidly  that  that  of 
an  adult.  The  course  of  putrefactive  phenomena  is  also  influ- 
enced by  the  seasons,  the  extent  of  the  exposure  to  air,  and  to 
other  mesological  causes.  There  is  a  manifest  difference  in  the 
special  putrefactive  change  accordingly  as  a  body  is  buried  in 
the  earth,  submerged  in  a  fluid,  thrown  into  a  cesspool,  or 
buried  in  a  dung-heap. 

In  certain  cases,  especially  where  the  body  has  been  much 
mutilated,  it  may  be  desirable  to  know  whether  there  was  one 
or  several  murderers.  While  no  definite  rule  can  be  laid  down 
on  this  point,  we  are  justified  in  supposing  that  there  were  two 
or  more  assassins  when  the  body  of  the  victim  shows  both  gun- 
shot and  knife  wounds,  or  that  two  persons  were  concerned  in  the 
dismemberment  and  mutilation  of  a  body  which  shows  the 
simultaneous  presence  of  parts  skilfully  cut,  while  others  show 
evident  awkwardness. 

Where  there  is  more  than  one  mortal  wound  on  the  same 
dead  body,  a  question  of  medico-legal  significance  may  arise. 
This  occurred  in  the  Burton  murder  case  at  Newport,  R.  I., 
in  1885,  which  gave  rise  to  discussion  of  the  following  abstract 
question :  "  Whether  it  is  possible  for  an  individual,  with  sui- 
cidal intent,  and  in  quick  succession,  to  inflict  a  perforating 
shot  of  the  head  and  another  of  the  chest  implicating  the  heart. 
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Or,  reversing  the  proposition,  is  it  incredible  that  a  person  bent 
on  self-destruction  can,  with  his  own  hand,  shoot  himself  in 
the  heart  and  in  the  head?" 

After  consideration  of  the  case  referred  to  and  reversal  of 
the  previous  decision  of  the  coroner,  the  supposed  suicide  proved 
to  be  a  homicide.  Yet  if  the  abstract  question  of  possibilities 
is  alone  regarded,  there  is  no  doubt  of  the  fact  that  a  suicide 
could  shoot  himself  in  such  manner,  both  in  the  head  and  the 
heart,  or,  changing  the  order,  of  shots  in  the  heart  and  in  the 
head.  The  number  of  cases  recorded  establishes  beyond  a 
doubt  the  feasibility  of  the  self -infliction  of  two  such  woimds, 
and  make  it  clear  that  the  theory  of  suicide  may  be  maintained 
in  such  circumstances. ' 


JUDICIAL  ANTHROPOMETRY. 

Of  late  years  the  subject  of  anthropometric  identification 
has  taken  such  a  place  before  justice  that  it  cannot  be  ignored 
by  the  medical  legist.  The  facts  of  scientific  anthropology 
have  here  been  applied  in  such  a  way  as  to  establish  with  great 
certainty  both  the  present  and  future  identity  of  individuals 
who  attempt  dissimulation  of  their  name  and  antecedents. 
The  method  used  principally  in  the  identification  of  criminals 
and  deserters  from  the  army  has  been  adopted  in  the  public 
service '  and  by  most  municipalities,  with  the  exception  of  New 
York,  where  the  subsequent  identification  of  persons  connected 
with  municipal  affairs  has  been  and  may  be  a  source  of  no  little 
embarrassment. 

The  system  is  based  on  three  recognitory  elements :  photog- 
raphy, anthropometric  measurements,  and  personal  markings, 
from  which  a  descriptive  list  is  made  that  gives  absolute  cer- 
tainty as  to  individual  identity. 

Owing  to  the  illusory  nature  of  photography  and  the  diflS- 
culty  in  finding  the  portrait  of  any  given  individual  in  the 
large  and  constantly  increasing  collection  of  a  "  rogues'  gallery," 
the  matter  has  been  simplified  and  facilitated  by  grouping  the 
photographic  collection  according  to  the  six  anthropological 

'  See  Annual  of  the  Universal  ^  See  paragraph  II. ,  Gteneral  Or- 
Medical  Sciences,  1888,  vol.  v. ,  pp.  ders  No.  33,  Adjutant-Gteneral's 
143-147.  Office,  April  1st,  1889. 
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coefficients  of  sex,  stature,  age,  and  color  of  the  eyes.  Each  of 
these  primordial  groups  is  again  subdivided  in  such  a  way  as 
to  reduce  the  last  group  to  a'  small  number,  when  the  portrait 
is  easily  found  and  verified  on  comparing  the  measurements  of 
the  head,  of  the  extended  arms,  the  length  of  the  left  foot,  and 
that  of  the  left  middle  finger. 

The  photographic  proof  for  each  individual  consists  of  two 
portraits  side  by  sid'e,  one  of  which  is  taken  full  face,  the  other 
in  profile  of  the  right  side.  On  the  back  of  the  photographic 
card  is  recorded  with  rigorous  precision  all  personal  markings 
or  peculiarities. 

The  measurements,  which  can  be  made  by  any  person  of 
average  intelligence  in  three  or  four  minutes,  are  extremely 
simple.  The  right  ear  is  always  measured,  for  the  reason  that 
this  organ  is  always  reproduced  in  the  traditional  photograph 
which  represents  the  right  face.  Other  special  measurements 
are  taken  on  the  left  side.  The  height  sitting,  dimensions  and 
character  of  the  nose,  color  of  eyes,  etc.,  are  also  noted. 

It  is  contended  that  by  these  measurements  alone  the  iden- 
tity of  an  individual  whose  face  is  not  even  known  may  be 
established  in  another  country  by  telegraph.  The  application 
of  the  system  has  proved  of  great  service  in  the  apprehension 
of  deserters  from  the  United  States  army  (when  the  authorities 
have  been  able  to  find  the  card) ,  while  it  is  claimed  to  have 
caused  the  disappearance  of  numerous  dissimulators  of  identity 
in  the  prisons  of  Paris.  The  police  authorities  of  that  city 
report  that  out  of  more  than  five  hundred  annual  recognitions 
by  the  foregoing  means,  not  one  mistake  has  yet  occurred.' 

To  avoid  a  possible  source  of  error  mensuration  of  the 
organs  and  the  ascertainment  of  their  form  may  be  resorted  to 
in  the  case  of  a  cadaver  that  is  much  decayed,  or  in  one  that 
has  been  purposely  mutilated  or  burned  by  the  assassin  in  order 
to  prevent  recognition.  A  sufficient  number  of  cases  may  be 
cited  in  which  the  measurement  of  a  limb  or  a  bone  of  a 
deceased  person  known  to  have  been  lame  or  deformed  during 
life  has  resulted  in  the  establishment  of  identity  or  the  re- 
verse. 

A  mistake  may  be  prevented  in  the  case  of  supposed  mutila- 
tion of  a  drowned  body,  which  may  have  been  caused  by  the 
'  In  1892  only  three  failures  are  recorded. 
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screw  of  a  passing  steamer.  Other  errors  may  result  from 
carelessness,  incorrect  observation  of  signs,  and  neglect  to  fol- 
low the  ordinary  precautions  that  should  obtain  in  all  researches 
on  identity  of  the  dead  body. 

Certain  circumstances  indicative  of  the  mental  state  of  the 
culprit  may  throw  light  on  the  identity.  A  person  of  unsound 
mind  would  certainly  be  suggested  as  the  perpetrator  of  such  a 
deed  as  that  of  the  woman  already  mentioned,  who  after  killing 
and  cutting  up  her  infant,  cooked  portions  of  the  remains  with 
cabbage  and  served  them  at  a  meal  of  which  she  herself  par- 
took. Equally  conclusive  should  be  the  inference  in  the  case 
cited  by  Maudsley  of  a  person  who,  for  no  ascertainable  motive, 
kills  a  little  girl,  mutilates  her  remains,  and  carefully  records 
the  fact  in  his  note-book,  vsdth  the  remark  that  the  body  was 
hot  and  good. 

The  handwriting  left  by  the  assassin  might  also  furnish  a 
strong  presumption  as  to  the  existence  of  a  mental  lesion,  since 
the  writing  of  the  insane  is  often  characteristic,  especially  in 
the  initial  stage  of  dementia.  I  recall  the  case  of  a  former 
patient,  an  aphasic,  imprisoned  for  having  stabbed  a  man  in 
the  abdomen  and  for  having  wounded  his  wife  in  such  a  way 
that  her  arm  had  to  be  amputated.  Having  lost  the  power  to 
express  himself  phonetically,  this  man  used  a  book  and  pencil, 
but  his  writing  showed  a  degree  of  agraphia  which  alone 
would  establish  his  identity  beyond  a  doubt. 

While  it  is  quite  possible  that  dishonest  transactions,  and 
even  theft,  may  take  place  by  telephone  and  the  voices  of  the 
perpetrators  may  be  unmistakable  between  distant  cities,  it  is 
more  likely  that  the  phonographic  registration  of  speech  or 
other  sound  by  means  of  a  gramophone  should  become  a  matter 
of  medico-legal  investigation  and  a  possible  means  that  may 
lend  great  assistance  in  establishing  personal  identity.  Al- 
though no  precedent  may  be  cited,  it  is  not  going  into  the 
domain  of  theoretical  hypothesis  to  mention  a  discovery  of 
such  real  scientific  certainty  that  for  years  after  death,  and 
thousands  of  miles  awaj-,  gives  an  indefinite  number  of  repro- 
ductions that  cannot  possiblj'  be  mistaken  by  any  one  familiar 
with  the  voice  before  it  had  become  "Edisonized."  Some 
gramophone  disks  lately  shown  me  from  Germany  registered 
greetings  and  messages  to  relatives  in  Washington,  who  were 
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delighted  to  recognize  the  exact  reproduction  of  familiar  tones 
and  accents  of  the  Fatherland. 

So  limitless  is  the  field  of  research  in  this  direction  that 
there  is  scarcely  an  anthropological,  biological,  or  medical  dis- 
covery that  may  not  sooner  or  later  be  applied  with  profit  in 
the  investigations  of  personal  identity  where  the  combined 
efforts  of  an  attorney  and  an  expert  are  required. 

After  the  most  rigid  and  scrutinizing  anatomical  and 
material  examination  is  made  and  the  closest  inquisition  entered 
on,  it  may  often  be  impossible  to  give  a  reasonable  explanation 
for  the  cause  of  the  physical  facts  observed.  The  medical  man 
should  remember  that  his  is  the  one  great  exception  to  the  rule 
that  rigidly  excludes  opinions,  and  that  scientific  men  called  as 
witnesses  may  not  give  their  opinion  as  to  the  general  merits 
of  the  case,  but  only  as  to  the  facts  already  proved.  This  quali- 
fying rule  being  altogether  reversed  in  investigations  into 
personal  identity,  and  the  physician's  opinion  as  to  identity 
being  indispensable,  it  becomes  a  matter  of  most  serious  import 
that  this  opinion  should  be  grounded  upon  absolute  and  well- 
attested  facts. 
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THE  TIME  OF  DEATH. 

SIGNS  OF  DEATH. 

The  cessation  of  respiration  and  the  absence  of  audible  heart- 
beats are  signs  generally  regarded  as  sufficient  in  themselves  to 
determine  the  reality  of  death.  But  persons  have  been  resusci- 
tated froip  a  state  of  asphyxia  or  have  recovered  from  a  state  of 
catalepsy  or  lethargy  in  whom,  to  all  appearances,  the  respira- 
tory and  circulatory  processes  have  been  arrested. 

So  it  is  advisable  that  we  should  be  acquainted  with  some 
absolute  tests  of  death  which  are  not  connected  with  the  heart- 
sounds  or  the  respiration. 

It  is  well  known  that  these  important  functions,  although 
apparently  held  in  abeyance,  must  be  speedily  re-established  so 
as  to  be  recognized,  or  death  will  rapidly  follow.  This  condi- 
tion of  apparently  suspended  animation  is  seen  among  hibernat- 
ing animals ;  the  bear,  for  instance,  will  remain  for  four  or  five 
months  without  food  or  drink  in  a  state  of  lethargy — the  heart- 
action  and  respiration  hardly  appreciable.  Yet  it  will  be  suffi- 
ciently rapid  to  sustain  life  during  the  slow  metabolic  processes. 
A  number  of  well-authenticated  cases  are  reported  in  which 
persons  could  slacken  their  heart-action,  so  that  no  movement 
of  the  organ  could  be  appreciated.  The  case  of  Colonel  Town- 
send,  reported  by  Cheyne,  is  an  example.  He  possessed  the 
power  of  apparently  dying,  by  slowing  his  heart  so  that  there 
was  no  pulse  or  heart-action  discernible.  The  longest  period 
he  could  remain  in  this  inanimate  state  was  half  an  hour. 

Instances  have  occurred  in  the  new-born  child  where 
■without  question  there  have  been  no  heart-beats  or  respiratory 
movements  for  a  number  of  minutes,  the  limit  being  set  at 
five. 

These  are  exceptional  cases,  and  it  is  setting  at  defiance 
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all  physiological  experience  to  suppose  that  the  heart-action  and 
respiration  can  be  suspended  entirely  when  once  they  are  estab- 
lished, for  a  period  as  long.  So,  then,  if  no  motion  of  the  heart 
occurs  during  a  period  of  five  minutes — a  period  five  times  as 
great  as  observation  warrants — death  may  be  regarded  as 
certain. 

The  respiratory  movements  of  the  chest  are  sometimes  very 
difficult  to  observe.  They  can  always  be  better  appreciated  if 
the  abdomen  and  chest  are  observed  together.  There  are  two 
methods  to  determine  whether  respiration  is  absolutely  sus- 
pended or  not.  First,  by  holding  a  mirror  in  front  of  the  open 
mouth,  observing  whether  any  moisture  collects  on  its  surface. 
Second,  by  placing  on  the  chest  a  looking-glass  or  .basin  of 
water,  and  refiecting  from  it  an  image  by  artificial  or  sun  light. 
The  slightest  movement  would  be  registered  by  a  change  in 
position  of  the  image.  While  the  writer  considers  the  absence 
of  heart-beats  and  of  respiratory  movement  an  absolute  test  of 
death,  still  some  cases  may  occur  in  which  the  establishment 
of  this  test  is  very  difficult,  and  the  following  additional  tests 
may  be  employed : 

1.  Temperature  of  the  body  same  as  surrounding  air. 

2.  Intermittent  shocks  of  electricity  at  different  tensions 
passed  ipto  various  muscles,  giving  no  indication  whatever  of 
irritability. 

3.  Careful  movements  of  the  joints  of  the  extremities  and  of 
the  lower  jaw,  showing  that  rigor  mortis  is  found  in  several 
parts. 

4.  A  bright  needle  plunged  into  the  body  of  the  biceps  mus- 
cle (Cloquet's  needle  test)  and  left  there,  showing  on  withdrawal 
no  signs  of  oxidation. 

5.  The  opening  of  a  vein,  showing  that  the  blood  has  under- 
gone coagulation. 

6.  The  subcutaneous  injection  of  ammonia  (Monte 'Verde's 
test),  causing  a  dirty-brown  stain  indicative  of  dissolution. 

7.  A  fillet  applied  to  the  veins  of  the  arm  (Richardson's  test), 
causing  no  filling  of  the  veins  on  the  distal  side  of  the  fillet. 

8.  "  Diaphanous  test :"  after  death  there  is  an  absence  of  the 
translucence  seen  in  living  people  when  the  hand  is  held  before 
a  strong  light  with  the  fingers  extended  and  in  contact. 

9.  "  Eye  test :"  after  death  there  is  a  loss  of  sensibility  of  the 
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eye  to  light,  loss  of  corneal  transparency,  and  the  pupil  is  not 
responsive  to  mydriatics. 


fost-mobteh  changes. 

The  human  body  after  death  undergoes  certain  changes 
which  will  be  discussed  under  the  following  heads  ; 

1.  Cooling  of  the  body. 

2.  Flaccidity  of  the  body. 

3.  Rigor  mortis. 

4.  Changes  in  color  due  to 
(a)  Cadaveric  ecchymoses. 
(6)  Putrefaction. 

Cooling  op  the  Body. 

Immediately  after  death  there  is  a  slight  rise  of  tempera- 
ture, supposed  to  be  due  to  the  fact  that  the  metabolic  changes 
in  the  tissues  still  continue,  while  the  blood  is  no  longer  cooled 
by  passing  through  the  peripheral  capillaries  and  limgs. 

The  body  gradually  cools  and  reaches  the  temperature  of  the 
surrounding  air  in  from  fifteen  to  twenty  hours;  this  is  the 
ordinary  course,  but  the  time  may  be  influenced  by  a  variety  of 
causes,  such  as  the  condition  of  the  body  at  the  time  of  death, 
manner  of  death,  and  circumstances  under  which  the  body  has 
been  placed. 

In  certain  diseases,  as  yellow  fever,  rheumatism,  chorea,  and 
tetanus,  the  temperature  of  the  body  has  been  known  to  rise  as 
high  as  104°  F.  and  remain  so  for  a  time.  Again,  it  has  been  ob- 
served that  when  death  has  taken  place  suddenly,  as  from  acci- 
dent, apoplexy,  or  acute  disease,  the  body  retains  its  heat  for  a 
long  time.  The  bodies  of  persons  dying  from  hanging,  electro- 
cution, suffocation,  or  poisoning  by  carbon  dioxide,  do  not  gen- 
erally cool  for  from  twenty-four  to  forty-eight  hours,  and  cases 
are  recorded  where  three  days  have  elapsed  before  the  body  was 
completely  cold.  On  the  other  hand,  bodies  dead  from  chronic 
wasting  diseases  or  severe  hemorrhage  cool  very  rapidly,  even 
in  four  or  five  hours. 

In  determining  the  temperature  of  a  dead  body  the  hand  is 
not  a  reliable  guide :  the  thermometer  should  always  be  used. 
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Flacciditt. 


The  first  effect  of  death  from  any  cause  is  general  relaxation 
of  the  entire  muscular  system.  The  lower  jaw  drops,  the  eye- 
lids lose  their  tension,  the  limbs  are  flabby  and  soft,  and  the 
joints  become  flexible. 

In  from  flve  to  six  hours  after  death,  and  generally  while 
the  body  is  in  the  act  of  cooling,  the  muscles  of  the  limbs  are 
observed  to  become  hard  and  contracted,  the  joints  stiff,  and  the 
body  unyielding.  Muscles  which  are  contracted  in  the  death- 
agony  do  not  necessarily  become  relaxed  at  any  time. 

The  muscular  tissues  in  the  dead  body  can  be  considered 
as  passing  through  three  stages:  (1)  flaccid  but  contractile, 
(3)  rigid  and  incapable  of  contraction,  (3)  relaxed  and  incapable 
of  further  contractility. 

EiGOR  Mortis. 

This  is  sometimes  called  cadaveric  rigidit3",  and  occurs  gen- 
erally within  six  hours  after  death  and  disappears  within  six- 
teen to  twenty-four  hours.  Many  theories  have  been  advanced 
to  account  for  it,  but  the  most  probable  one  is  that  the  rigidity 
is  due  to  the  coagulation  of  the  myosin  in  the  muscles  by  the 
weak  acids  which  are  no  longer  removed  from  the  system ;  the 
muscles  always  give  an  acid  reaction  and  are  opaque  instead  of 
transparent;  after  putrefaction  has  set  in  ammonia  is  devel- 
oped, the  myosin  dissolved,  and  so  flaccidity  results. 

Rigor  mortis  occurs  first  in  the  muscles  of  the  eyelid,  next  the 
muscles  of  the  lower,  jaw  and  neck  are  affected,  then  the  chest 
and  upper  extremities ;  afterward  it  gradually  progresses  from 
above  downward,  affecting  the  muscles  of  the  abdomen  and 
lower  limbs.  The  rigidity  disappears  in  the  same  sequence. 
The  period  after  death  when  rigor  mortis  naanifests  itself, 
together  with  its  duration,  is  chiefly  dependent  upon  the  previ- 
ous degree  of  muscular  exhaustion.  Brown-Sequard  has  dem- 
onstrated that  the  greater  the  degree  of  muscular  irritability  at 
th6  time  of  death,  the  later  the  cadaveric  rigidity  sets  in  and 
the  longer  it  lasts.  He  has  also  shown  that  the  later  putrefac- 
tion sets  in,  the  more  slowly  it  progresses. 
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The  more  robust  the  individual  and  the  shorter  the  disease, 
the  more  marked  and  persistent  is  this  muscular  rigidity.  It 
has  been  noticed  that  the  bodies  of  soldiers  killed  in  the  begin- 
ning of  an  engagement  become  rigid  slowly,  and  those  killed 
late  quickly.  This  explains  the  reason  why  bodies  are  some- 
times found  on  the  battle-field  in  a  kneeling  or  sitting  posture 
with  weapons  in  hand. 

If  the  rigidity  of  rigor  mortis  after  it  is  once  complete  is 
overcome,  as  in  bending  an  arm,  it  never  returns ;  but  if  in- 
complete it  may  return.  This  will  serve  at  times  to  distinguish 
real  death  from  catalepsy  and  its  allied  conditions.  While  the 
average  duration  of  rigor  mortis  has  been  given  as  sixteen  to 
twenty-four  hours,  i^;  must  be  remembered  that  in  some  cases 
it  has  been  known  to  last  only  a  few  hours,  as  in  death  by  light- 
ning or  by  electrocution.  In  other  cases  it  has  persisted  for 
seven  and  fourteen  days. 

This  long  continuance  of  rigor  mortis  has  been  noted  in 
death  from  strychnine  and  other  spinal  poisons,  in  suffocation, 
and  in  poisoning  by  veratrum  viride. 

Atmospheric  conditions  modify  to  a  large  extent  the  dura- 
tion of  rigor  mortis.  Dry,  cold  air  causes  it  to  last  for  a  long 
time,  while  warm,  moist  air  shortens  its  duration.  Also  im- 
mersion in  cold  water  brings  on  rigor  mortis  quickly  and 
lengthens  its  duration. 

■    Cadavekic  Ecchymosis— Cadaveric  Lividity  or 
Hypostasis. 

Within  a  few  hours  after  death  the  skin  of  the  body,  which 
is  of  a  pale,  ashy-gray  cdor,  becomes  covered  by  extensive 
patches  of  a  bluish  or  purple  color,  which  are  most  pronounced 
and  are  first  seen  on  the  back  part  of  the  trunk,  head  extremi- 
ties, ears,  face,  and  neck,  and  are  due  to  the  blood,  before  coag- 
ulating, settling  in  the  most  dependent  parts  of  the  body,  pro- 
ducing a  mottling  of  the  surface  with  irregular  livid  patches. 
There  is  also  a  stagnation  of  blood  in  the  capillary  vessels,  es- 
pecially in  those  in  the  upper  layer  of  the  true  skin  or  in  the 
space  between  the  cuticle  and  cutis.  The  discoloration  con- 
tinues to  increase  until  the  body  is  cold,  when  it  is  entirely 
arrested.     Later  on,  just  before  putrefaction  begins,  the  color 
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deepens,  and  the  change  appears  to  proceed  from  an  infiltration 
of  blood  pigment  into  the  dependent  parts  of  the  body. 

At  the  same  time  the  discolorations  are  appearing  on  the 
surface  of  the  body,  internal  hypostasis  is  also  taking  place, 
most  marked  in  the  dependent  portions  of  the  brain,  lungs,  in- 
testines, kidneys,  and  spinal  cord. 

This  condition  in  the  brain  may  be  mistaken  for  so-caUed 
congestive  apoplexy ;  in  the  lungs,  for  pulmonary  apoplexy  or 
the  first  stage  of  lobar  pneumonia ;  in  the  intestines  and  spinal 
meninges,  for  the  beginning  of  inflammatory  changes. 

The  position  of  these  hypostases  will  afford  the  best  correc- 
tion for  this  possible  error.  The  appearances  presented  by 
cadaveric  ecchymoses  have  often  been  mistaken  for  the  effects 
of  violence  applied  during  life.  Innocent  persons  have  been 
accused  and  tried  for  murder  or  manslaughter  on  charges  after- 
ward proved  to  be  groundless.  Therefore  it  is  of  the  utmost 
importance  that  the  medical  jurist  should  be  able  to  distinguish 
between  ante-mortem  and  post-mortem  ecchymoses. 

The  following  are  the  points  of  difference : 

1.  Situation.  Post-mortem  ecchymoses  are  seen  on  that  por- 
tion of  the  body  which  has  been  most  dependent,  generally  the 
posterior  aspect,  and  they  involve  principally  the  superficial 
layers  of  the  true  skin ;  ante-mortem  ecchymoses  may  occur  any- 
where, and  generally  the  deeper  tissues  are  discolored. 

3.  In  cadaveric  lividity  there  is  no  elevation  of  the  skin 
and  the  discoloration  terminates  abruptly. 

3.  After  cutting  into  the  tissues  where  an  ecchymosis  has 
been  produced  by  violence,  the  blood  without  the  vessels  is  free 
in  the  tissue;  this  is  not  so  in  cadaveric  ecchymosis. 

4.  Post-mortem  ecchymoses  are  very  extensive,  ante-mortem 
generally  limited  in  area. 

A  peculiar  appearance  of  cadaveric  lividity  is  observed  in 
bodies  which  have  been  wrapped  in  a  sheet  and  allowed  to  cool 
or  that  have  cooled  in  their  clothing.  It  occurs  in  the  form  of 
bands  or  stripes  over  the  whole  surface,  and  often  gives  an 
appearance  as  of  a  person  flogged.  The  explanation  of  this 
appearance  is  that  the  congestion  of  the  vessels  takes  place  in 
the  interstices  of  the  folds,  while  the  parts  compressed  remain 
whole.  The  unbroken  condition  of  the  cuticle,  together  with 
the  other  characteristics  just  mentioned,  are  sufficient  to  distin- 
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guish  these  ecchymoses  from  those  produced  by  violence.  While 
cadaveric  lividity  is  seen  in  all  bodies  after  death,  it  is  espe- 
cially pronounced  in  those  persons  who  have  died  suddenly  in 
full  health  or  by  violence,  as  from  apoplexy,  hanging,  drown- 
ing, or  suffocation.  It  is  very  slight  in  the  bodies  of  those 
who  have  died  from  hemorrhage  or  anaemia. 

The  time  at  which  cadaveric  lividity  appears  varies  greatly. 
Casper,  who  has  investigated  the  subject  thoroughly,  sets  the 
time  at  from  twelve  to  fifteen  hours  after  death. 

Putrefaction. 

At  a  period  varying  from  a  few  hours  to  three  days  after 
death,  certain  changes  are  seen  in  the  human  body  which  show 
that  putrefaction  has  commenced.  A  change  of  color  appears 
first  upon  the  middle  of  the  abdomen  and  gradually  spreads 
over  the  rest  of  the  body ;  it  is  first  pale  green,  which  gradually 
deepens,  and  finally  becomes  purplish  or  brown.  This  change 
in  color  is  due  to  the  action  on  the  haemoglobin  of  the  gases 
developed  by  decomposition.  Similar  discoloration  makes  its 
appearance  on  the  chest,  between  the  ribs,  on  the  face,  the  neck, 
the  legs,  and  lastly  on  the  arms,  where  it  is  more  marked  along 
the  large  venous  trunks,  and  has  sometimes  been  mistaken  for 
marks  of  violence.  The  eyeballs  become  flaccid,  and  if  exposed 
to  the  air  the  conjunctiva  and  cornea  become  dry  and  brown. 
Gases  are  formed,  not  only  in  the  hollow  organs  of  the  abdo- 
men but  also  in  the  skin.  Those  developed  in  the  cavities  of 
the  head  and  face  force  frothy,  reddish  fluid  or  mucus  from  the 
mouth  and  nostrils,  and  may  cause  swelling  of  the  features  and 
protrusion  of  the  eyes  and  tongue.  It  must  be  remembered 
that  the  gases  while  producing  distention  of  the  abdomen  may 
also  cause  changes  in  the  position  of  the  blood  and  slight  dis- 
placement of  the  organs ;  they  may  also  force  undigested  food 
into  the  mouth  and  into  the  larynx,  and  so  lead  to  suspicion  of 
death  from  suffocation. 

As  putrefaction  advances,  after  a  period  of  five  or  six  days 
the  entire  surface  of  the  body  becomes  green  or  brown,  the  cuti- 
cle becomes  loose  and  easily  detached ;  the  tissues  flaccid  and 
often  bathed  in  a  reddish  serum  in  such  situations  as  the  neck, 
the  groin,  and  the  back  part  of  the  scalp.     The  thorax  and 
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abdomen  become  enormously  distended,  the  features  distorted 
and  scarcely  recognizable,  and  the  hair  and  nails  loosened. 
Beyond  this,  it  is  impossible  to  follow  the  changes  leading  to 
disintegration  with  any  degree  of  certainty.  The  changes 
which  I  have  just  described  as  produced  by  putrefaction  are  the 
ordinary  ones  seen  in  a  body  exposed  to  the  air  at  a  moderate 
temperature,  but  it  must  be  remembered  that  the  time  and 
rapidity  of  the  development  of  these  changes  may  be  influenced 
by  a  large  number  of  factors,  and  that  they  are  of  very  little 
importance  in  estimating  the  time  of  death.  I  have  seen  bodies 
buried  two  months  that  have  shown  fewer  of  the  changes  pro- 
duced by  putrefaction  than  others  dead  but  a  week. 

The  appearance  of  a  body  buried  in  a  coffin  wiU  be  as 
follows  after  a  period  varying  from  a  few  months  to  one  or  two 
years.  The  soft  tissues  will  have  become  dry  and  brown  and 
the  face  and  limbs  covered  with  a  soft  white  fungus.  Hard 
white  crystalline  deposits  of  calcium  phosphate  will  be  foimd 
on  the  surface  of  the  soft  organs,  and  when  found  on  the  surface 
of  the  stomach  care  should  be  taken  not  to  confound  them  with 
the  eflEects  of  poison.  In  time  the  viscera  become  so  mixed  to- 
gether that  it  is  difficult  to  distinguish  them.  For  the  most  part 
the  changes  that  take  place  in  a  body  buried  in  a  coffin  are 
similar,  but  much  slower,  to  those  that  occur  if  the  body  is 
exposed  to  the  air  or  buried  in  soil.  Even  under  apparently 
identical  circumstances  the  most  varied  results  have  been  ob- 
served, so  it  is  not  possible  for  a  medical  jurist  to  fix  a  definite 
period  of  death  or  the  time  of  burial  from  the  appearance  of  an 
exhumed  body.  For  example,  Taylor  records  a  case  where  after 
thirty-four  years'  interment  an  entire  and  perfect  skeleton  was 
discovered,  surrounded  by  traces  of  shroud  and  coffin,  while  in 
an  adjoining  grave  all  that  remained  of  a  body  that  had  been 
dead  twenty-five  years  were  the  long  bones  and  base  of  the 
skull.  In  one  case  a  body  was  found  well  preserved  after  six 
years'  burial  and  in  another  after  even  thirty  years'  interment. 

This  brings  us  next  to  a  consideration  of  those  factors  that 
favor  or  retard  decomposition. 
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Circumstances  Favoring  Putrefaction. 

1.  Temperature. — Putrefaction  advances  most  rapidly  at 
a  temperature  between  70°  and  100°  F.  It  may  commence  at 
any  temperature  above  50°  F.,  but  it  is  wholly  arrested  at  32°  F. 
So  one  day's  exposure  of  a  body  in  summer  may  effect  greater 
changes  than  one  week  in  winter.  After  freezing,  putrefaction 
takes  place  with  unusual  rapidity  upon  the  thawing  out  of  the 
body.     A  temperature  of  312°  F.  stops  all  putrefactive  changes. 

2.  Moisture. — Putrefaction  takes  place  only  in  the  presence 
of  moisture.  An  excess  of  moisture,  however,  seems  to  retard 
the  process,  possibly  by  cutting  off  the  excess  of  air.  The  vis- 
cera according  to  the  amount  of  water  they  contain  decompose 
at  different  times  after  death — for  instance,  the  brain  and  eye 
rapidly,  the  bones  and  hair  slowly. 

3.  Air. — Exposure  to  air  favors  decomposition  by  carrying 
to  the  body  the  micro-organisms  which  bring  about  putrefaction ; 
absence  of  air  soon  arrests  the  changes :  this  is  seen  in  bodies 
hermetically  sealed  in  lead  coffins,  which  remain  unchanged  for 
a  long  period  of  time.  Moist  rather  than  dry  air  favors  putre- 
faction by  lessening  evaporation.  Air  in  motion  retards  while 
still  air  favors  the  change. 

It  is  to  be  remembered  that  a  body  decomposes  more  rapidly 
in  air  than  in  water  or  after  burial.  Given  similar  tempera- 
tures, the  amount  of  putrefaction  observed  in  a  body  dead  one 
week  and  exposed  to  the  air  will  about  correspond  to  one  sub- 
merged in  water  for  two  weeks  or  buried  in  a  deep  grave  for 
eight  weeks. 

4.  Age. — The  bodies  of  children  decompose  much  more 
rapidly  than  those  of  adults ;  foetuses  still  more  rapidly.  Aged 
bodies  decompose  slowly,  probably  on  account  of  a  deficiency  of 
moisture.  Fat  and  flabby  bodies  decompose  quickly  for  the 
same  reason. 

5.  Cause  of  Death.. — In  cases  of  sudden  death,  as  from 
accident  or  violence,  the  body  decomposes  more  rapidly  than 
when  death  results  from  disease.  Putrefaction  sets  in  early  in 
death  from  the  infectious  fevers,  such  as  typhus,  pyaemia,  and 
typhoid  fever,  also  in  death  from  suffocation  by  smoke  or  coal 
gas,  by  strangulation  or  after  narcotic  poisoning.     Those  parts 
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of  a  body  which  are  the  seat  of  bruises,  wounds,  or  fractures 
decompose  rapidly ;  this  is  especially  seen  in  parts  after  a  sur- 
gical operation. 

6.  Manner  of  Burial. — When  a  body  is  buried  in  low 
ground  in  a  damp,  swampy,  clay  soil,  decomposition  advances 
rapidly,  as  also  when  the  grave  is  shallow  so  the  body  can  be 
exposed  to  constant  variations  of  temperature.  A  porous  soil 
impregnated  with  animal  and  vegetable  matter  favors  putrefac- 
tion, as  also  burying  a  body  without  clothes  or  coffin ;  this  is 
especially  seen  where  infants  have  been  thrown  into  the  ground 
and  loosely  covered  with  earth. 

Circumstances  Retarding  Putrefaction. 

1.  The  Temperature,— Below  32°  F.  and  above  212°  F. 
putrefaction  is  entirely  arrested.  The  rapidity  of  the  change 
considerably  lessens  as  the  temperature  advances  above  100°  F. 
A  remarkable  instance  of.  the  preservative  power  of  cold  is 
given  by  Adolph  Erman,  who  states  that  the  body  of  Prince 
Menschikoff,  a  favorite  of  Peter  the  Great,  exhumed  after 
ninety-two  years'  burial  in  frozen  soil,  had  undergone  hardly 
any  change.  Buried  in  hot  sand  as  is  seen  in  the  desert,  a  body 
putrefies  very  slowly  and  generally  becomes  mummified. 

2.  Moisture, — Absence  of  moisture  retards  decomposition. 
In  the  dry  air  of  the  desert  bodies  have  been  preserved  for  a 
long  period  of  time. 

3.  Air, — If  access  of  air  to  a  body  be  prevented  in  any  way 
by  its  inclosure  in  a  coffin,  by  closely  fitting  clothes,  or  by  com- 
plete immersion  in  water,  putrefaction  is  retarded. 

i.  Age, — Adults  and  old  people  decompose  more  slowly 
than  children.  Males  are  said  to  change  less  rapidly  than 
females,  lean  people  than  fleshy  ones. 

5.  Cause  of  Death, — Putrefaction  is  delayed  after  death 
from  chronic  diseases  unless  they  are  associated  with  dropsy. 
Poisoning  by  alcohol,  chloroform,  strychnine,  and  arsenic  retard 
putrefaction.  In  the  latter  case  the  putrefactive  changes  seem 
to  stop  after  they  have  once  commenced,  and  often  a  result  very 
similar  to  mummification  is  seen.  Death  from  the  mineral 
acids,  especially  sulphuric,  appears  to  delay  putrefaction. 

6.  Manner  of  Burial.— Putrefaction  is  retarded  by  burial 
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a  short  time  after  death ;  by  interment  on  high  ground,  in  dry, 
sandy,  or  gravelly  soil;  by  having  the  grave  deep,  over  six  feet 
in  depth  if  possible ;  by  the  body  being  well  wrapped  and  secured 
in  a  tight  coffin,  a  lead  one  being  the  best  in  this  respect.  Lime 
or  charcoal  applied  freely  about  a  body  will  retard  decomposi- 
tion, as  will  also  injection  of  the  body  through  the  arteries  with 
such  substances  as  arsenic,  chloride  of  zinc,  or  antimony.  The 
ultimate  effect  of  putrefaction  is  to  reduce  all  bodies  to  inor- 
ganic compounds,  chiefly  water,  ammonia,  and  carbon  dioxide. 
Three  conditions  are  necessary  for  its  establishment,  (1)  a  given 
temperature,  (2)  moisture,  (3)  free  access  of  air. 

The  order  in  which  the  various  organs  and  tissues  undergo 
decomposition,  as  given  by  Casper,  who  has  investigated  the 
subject  carefully,  is  as  follows:  Trachea  and  larynx,  brain  of 
infants,  stomach  and  intestines,  spleen,  omentum  and  mesen- 
tery, liver,  brain  of  adults,  heart  and  lungs,  kidney,  bladder 
and  oesophagus,  pancreas,  large  vessels,  and  last  of  all  the 
uterus. 

As  the  result  of  putrefaction,  fluids,  generally  blood-stained, 
collect  in  the  serous  cavities  of  the  body,  and  should  not  be  con- 
founded with  serous  effusions  occurring  during  life.  So  also 
the  softening  of  the  organs  and  tissue  resulting  from  decompo- 
sition should  be  carefully  distinguished  from  those  resulting 
from  inflammation.  These  cadaveric  softenings  are  most  fre- 
quently found  in  the  brain,  spleen,  and  gastro-intestinal  mucous 
membrane.  Inflammatory  softenings  are  differentiated  by  being 
rarely  general  but  almost  always  limited,  by  the  substance  of 
the  inflamed  part  being  infiltrated  with  serum  or  pus  and 
showing  traces  of  vascular  injection.  In  doubtful  cases  the 
pathologist  should  have  recourse  to  the  microscope. 

As  the  result  of  putrefaction,  various  changes  take  place  in 
the  mucous  membrane  of  the  stomach  and  intestines  which 
simulate  the  effects  of  poisons.  The  color  of  the  stomach  varies 
from  red,  which  becomes  brighter  on  exposure  to  the  air,  to  a 
brown,  slate,  or  livid  purple.  We  can  only  presume  that  these 
color-changes  are  the  result  of  irritant  poisons  when  they  are 
found  in  non-dependent  parts  and  parts  not  in  contact  with 
organs  engorged  with  blood,  when  they  are  seen  soon  after 
death,  and  when  the  membrane  is  covered  with  coagulated 
blood,  mucus,  or  flakes  of  membrane. 
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Effects  on  Putrefaction  op  Submersion  in  Water. 

There  are  certain  modifications  of  the  putrefactive  changes 
when  bodies  have  been  submerged  in  water.  In  the  first  place, 
the  changes  are  much  less  rapid ;  they  often  do  not  show  them- 
selves until  about  the  twelfth  day,  and  then  as  discolorations 
appearing  generally  first  about  the  ears  and  temples,  then  on 
the  face,  from  which  they  spread  to  the  neck,  shoulders,  chest, 
abdomen,  and  finally  to  the  legs.  This  is  almost  the  inverse 
order  of  the  putrefactive  changes  in  bodies  exposed  to  the  air. 
As  a  result  of  the  formation  of  gases,  the  body  in  a  short  time 
/  becomes  buoyant ;  after  floating  on  the  surface  of  the  water  for 
a  time,  the  gases  escape  and  the  body  sinks,  rising  a  second 
time  when  fresh  gas  has  formed. 

The  rapidity  of  decomposition  in  water  varies,  being  most 
rapid  when  the  temperature  is  from  64°  to  68°  F.  Stagnant  as 
well  as  shallow  water  favors  putrefaction.  If  a  body  becomes 
coated  with  mud  the  change  is  delayed.  Submersion  in  a  cess- 
pool also  retards  it,  and  the  conditions  are  such  as  to  favor  the 
formation  of  adipocere. 

After  a  body  has  been  removed  from  the  water  an  exposure 
of  a  very  few  hours  to  the  air  causes  rapid  decomposition,  so 
that  in  twenty-four  hours  more  marked  changes  may  occur  than 
would  have  resulted  from  a  fortnight's  longer  submersion.  The 
face  soon  becomes  bloated  and  black,  so  that  identification  is 
well-nigh  impossible.  It  is  quite  important  in  medico-legal 
cases  to  estimate  the  time  which  has  elapsed  since  death  in 
bodies  found  submersed  in  water.  The  following  are  the  vari- 
ous changes  ordinarily  seen  at  different  periods  of  time,  as 
estimated  by  Devergie,  who  has  especially  investigated  the 
subject : 

First  Four  or  Five  Days. — Little  change :  rigor  mortis 
may  persist,  particularly  if  the  water  is  cold. 

Fourtli  or  Fifth  Day.— Skin  of  the  ball  of  the  thumb  and 
little  finger,  also  the  lateral  surface  of  the  fingers,  begins  to 
whiten.  This  whitening  gradually  extends  to  the  palms  of  the 
hands  and  soles  of  the  feet.  The  skin  of  the  face  will  appear 
softened  and  of  a  more  faded  white  than  the  rest  of  the  body. 

Fifteenth.  Day. — Face  slightly  swollen  and  red ;  a  greenish 
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spot  begins  to  form  on  the  neck  and  skin  of  the  mid-sternum. 
The  skin  of  the  hands  and  feet  is  quite  white  and  wrinkled. 
The  subcutaneous  cellular  tissue  of  the  thorax  is  reddish  and 
the  upper  part  of  the  cortical  substance  of  the  brain  of  a  green- 
ish tint. 

At  One  Month,— The  face  is  reddish-brown,  the  eyelids 
and  lips  green  and  swollen,  and  the  neck  slightly  green.  A 
greenish  discoloration  is  also  seen  over  the  upper  and  middle 
part  of  the  sternum.  The  skin  is  wrinkled.  The  hair  and 
nails  still  remain  intact.  The  scrotum  and  penis  are  distended 
by  gas.  The  lungs  become  very  emphysematous  and  overlap 
the  heart. 

Saponification. 

When  the  bodies  were  removed  from  the  Cimetidre  des  Inno- 
cents in  Paris,  in  1786,  Fourcray  observed  that  many  of  them 
had  been  converted  into  a  substance  which  he  termed  adipo- 
CERE.  He  gave  it  this  name  because  it  resembles  both  fat 
{adeps)  and  wax  (cera).  Under  certain  circumstances  which 
will  be  considered  later,  it  is  known  to  be  a  late  product  of  the 
putrefactive  processes.  Adipocere  is  a  substance  of  a  cheese- 
like consistency,  yellow  or  yellowish-brown  in  color,  and  com- 
posed chiejfly  of  a  mixture  of  the  fatty  acids.  Chevreul  has 
shown  by  analysis  that  it  is  a  true  ammoniacal  soap,  but  that 
when  formed  in  water  impregnated  with  lime  a  calcareous 
may  be  substituted  for  an  ammoniacal  base.  This  may  take 
place  either  in  a  body  exposed  to  river- water  or  buried  in  a  grave 
wet  by  water  containing  calcium  carbonate  or  sulphate.  Sapon- 
ification can  only  take  place  when  animal  fat  is  in  contact  with 
nitrogenous  matter.  Neither  fat  nor  fibrin  when  kept  separate 
will  saponify.  Skin  deprived  of  all  its  fat  will  not  be  trans- 
formed into  adipocere. 

Saponification  commences  in  the  fat  of  the  female  breast,  of 
the  cheeks  and  other  parts  of  the  body  where  large  accumula- 
tions of  fat  are  found,  such  as  around  the  kidneys  and  in  the 
omentum.  As  fat  is  distributed  extensively  throughout  the 
body,  nearly  all  parts  may  undergo  this  transformation.  Taj-lor 
gives  the  following  conditions  as  favorable  to  the  change: 

1.  Bodies  of  young  persons,  because  the  fat  is  abundant  and 
chiefly  external. 
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2.  Bodies  of  corpulent  adults. 

3.  Exposure  of  bodies  to  the  soil  of  water-closets. 

4.  The  immersion  of  bodies  in  water,  the  change  taking 
place  more  rapidly  in  running  than  in  stagnant  water. 

5.  Humid  soil,  especially  when  bodies  are  placed  in  it  one 
upon  the  other.     In  this  case  the  lowest  of  them  is  first  changed. 

When  a  body  has  been  completely  saponified  it  may  remain 
in  this  state  for  years.  In  one  instance,  after  seventeen  years' 
burial  many  of  the  organs  could  still  be  recognized. 

The  time  required  for  saponification  to  take  place  is  some- 
times of  medico-legal  importance.  Three  years  are  usually 
necessary  for  bodies  buried  in  the  earth.  The  change  occurs 
more  rapidly  in  water.  Oases  are  recorded  where  the  body  of  a 
new-born  child  was  completely  saponified  in  six  weeks,  and 
again,  the  change  had  commenced  in  a  body  which  had  been  in 
the  water  about  four  months ;  but  these  are  unusual  cases. 
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FOBHED. 

The  changes  which  take  place  in  a  body  before  putrefaction 
sets  in  may  enable  a  medical  jurist  to  form  an  opinion  as  to  the 
probable  time  which  has  elapsed  since  death;  yet  it  must  be 
remembered,  to  pronounce  the  time  which  has  elapsed  can  only 
be  done  approximately,  for  very  many  conditions  will  have  to  be 
considered,  which  will  vary  in  each  individual  case.  The  im- 
portance of  considering  the  minutest  detail  is  well  illustrated 
by  the  death  of  Prince  de  Conde,  Duke  of  Bourbon,  who  was 
found  dead  in  his  bedroom  in  the  chateau  of  St.  Cyr.  When 
discovered  at  8  o'clock  in  the  morning  the  deceased  was  found 
partly  undressed,  hanging  by  his  cravat  to  one  of  the  window 
shutters.  The  body  was  cold  and  the  lower  extremities  rigid. 
As  in  asphyxia  from  hanging  the  warmth  of  the  body  is  usually 
preserved  longer  than  under  common  circumstances,  viz.,  from 
twelve  to  fifteen  hours,  before  which  period  rigidity  is  seldom 
complete,  the  medical  examiner  inferred  that  the  deceased  must 
have  died  very  soon  after  he  retired  to  his  bedroom  on  the  pre- 
vious night.  As  this  was  proven  to  have  been  10  p.m.,  it  fol- 
lowed that  only  ten  hours  had  elapsed — a  short  time  for  cooling 
and  rigidity  to  have  taken  place.     It  was  thus  rendered  proba- 
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ble  that  the  hanging  took  place  soon  after  deceased  reached  his 
bedroom.  It  was  alleged  that  the  duke  had  been  murdered, 
and  that  his  body  had  been  afterward  suspended  to  create  a 
suspicion  of  suicide.  The  condition  of  the  body  was,  among 
other  things,  adverse  to  this  opinion.  From  10  to  12  o'clock 
it  was  proved  there  were  numerous  attendants  moving  about 
near  the  duke's  apartments.  They  would  have  heard  any  un- 
usual noise  the  duke  must  have  made  in  resisting  his  assailant. 
But  no  noise  was  heard  in  the  room  at  that  or  any  other  time, 
and  the  presumption  of  this  being  a  homicide  was  thus  strongly 
rebutted. 

Cadaveric  rigidity,  while  often  it  will  aid  to,  is  not  a 
reliable  guide.  When  once  it  is  established  it  may  remain 
two,  three,  or  four  days,  according  to  the  season  of  the  year  and 
other  circumstances,  and  when  it  exists  there  is  no  rule  by 
which  it  can  be  determined  whether  a  body  has  been  in  this 
state  three  hours  or  three  days. 

Putrefaction,  while  appearing  on  an  average,  under  a 
mean  temperature,  in  from  three  to  six  days,  is  yet  influenced 
by  many  circumstances.  The  heat  and  moisture  of  the  sur- 
roundings, the  age,  sex,  amount  of  flesh  on  the  body,  mode  of 
death,  position  and  coverings  of  body,  all  must  be  considered. 

The  temperature  of  the  body  aids  us,  yet  the  retention  of 
warmth  by  the  abdominal  viscera  may  be  met  with  in  a  marked 
degree  twenty  hours  after  death ;  in  one  case,  personally  known 
to  me,  the  thermometer  registered  76°  F.  seventeen  hours  after 
death. 

The  temperature  of  the  body,  its  rigidity,  and  the  evidences 
of  putrefaction  all  furnish  data  from  which  we  can  estimate 
the  probable  time  which  has  elapsed  since  death.  It  must  be 
remembered  that  no  one  of  them  furnishes  any  positive  proof. 

Some  medical  jurists  have  attempted  to  give  a  more  definite 
character  to  these  changes  in  the  recently  dead  body  by  divid- 
ing the  interval  between  the  stopping  of  the  heart's  action  and 
the  beginning  of  putrefaction  into  three  periods.  In  the  first, 
the  warmth,  pliability,  and  muscular  irritability  remain.  In 
the  second,  these  conditions  are  lost  and  the  body  is  cold  and 
rigid.  In  the  third,  the  body  is  cold  and  pliant,  the  muscles 
are  relaxed,  and  the  joints  are  flexible,  the  cadaveric  rigidity 
having  entirely  ceased. 
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There  can  be  no  doubt  about  the  existence  of  these  stages, 
but  when  we  come  to  define  the  precise  time  at  which  one 
begins  and  the  other  ends,  we  find  it  impossible.  For  example, 
the  first  stage  embraces  a  period  which  cannot  be  more  closely 
defined  than  by  stating  that  the  person  may  have  been  dead 
from  a  few  minutes  to  twenty  hours — a  statement  too  vague  to 
be  upheld  by  a  counsel  who  defends  a  prisoner. 

The  changes  which  take  place  in  these  periods  and  the 
average  time  they  last  have  been  given  as  follows  by  Devergie : 

FiEST  Period,  Few  Minutes  to  Twenty  Hours. — Character- 
ized by  warmth  of  the  body  and  general  or  partial  relaxation  of 
the  voluntary  muscles.  To  what  portion  of  this  period  the  special 
case  belongs  must  be  estimated  according  to  the  degree  of  heat 
in  the  trunk  and  extremities  and  the  degree  of  rigidity  in  the 
muscles,  the  neck  and  the  jaws  commonly  showing  this  condi- 
tion first,  the  legs  last.  Warmth  of  the  body  rarely  remains  as 
long  as  twenty  hours ;  in  general  it  is  sensibly  cold  in  from  ten 
to  twelve  hours.  During  this  period  the  muscles  are  suscepti- 
ble of  contraction  under  the  galvanic  current,  and  in  the  early 
stage  under  the  stimulus  of  blows. 

Second  Period,  Ten  Hours  to  Three  Days.-^The  body  is 
perfectly  cold  throughout  and  rigidity  is  well  marked.  The 
muscles  no  longer  respond  to  stimuli.  The  duration  of  this  period 
seems  long,  yet  in  one  instance  the  body  will  be  found  cold  and 
rigid  nine  hours  after  death.  Again,  cooling  and  rigidity  may 
not  come  on  for  three  or  four  days. 

Third  Period,  Three  to  Eight  Days. — The  body  is  per- 
fectly cold.  The  limbs  and  trunk  pliant  and  free  from  cadaveric 
rigidity.  The  muscles  are  not  capable  of  contracting.  In  sum- 
mer this  period  is  much  shorter;  often  it  will  come  on  before 
three  days. 

Putrefaction  commences  when  a  body  is  kept  under  the 
most  favorable  conditions,  in  from  six  to  twelve  days,  as  a  slight 
greenish  discoloration  of  the  abdomen  which  gradually  spreads 
throughout  the  body.  The  time  at  which  putrefaction  shows 
itself  and  the  rapidity  with  which  it  advances  is  dependent 
upon  so  many  factors,  many  of  which  it  is  impossible  often  for 
the  medical  examiner' to  ascertain,  that  too  much  reliance  must 
not  be  placed  upon  it.  Casper  estimates  the  following  to  be  the 
average  changes  generally  found  in  the  periods  of  time  given : 
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Twenty-four  to  seventy-two  hours  after  death  a  slight 
green  color  is  visible  over  the  centre  of  the  abdomen.  The  eye- 
balls are  soft  and  yield  to  external  pressure. 

Three  to  five  days  after  death  the  green  color  of  the 
abdomen  becomes  intensified  and  general,  spreading  if  the  body 
be  exposed  to  the  air  or  buried  in  the  ground  in  the  following 
order:  genitalis,  breast,  face,  neck,  upper  and  lastly  lower  ex- 
tremities. 

Eight  to  ten  days  after  death  the  discoloration  becomes 
more  intense,  the  face  and  neck  presenting  a  shade  of  reddish- 
green.  The  ramifications  of  the  superficial  veins  on  the  neck, 
breast,  and  limbs  become  very  apparent.  Finally  the  patches 
congregate.  Gases  begin  to  be  developed  and  distend  the  ab- 
domen and  hollow  organs  and  to  form  under  the  skin  in  the 
subcutaneous  and  intermuscular  tissue.  The  cornea  falls  in 
and  becomes  concave.     The  sphincter  ani  relaxes. 

Fourteen  to  twenty-one  days  after  death  the  discolora- 
tion over  the  whole  body  becomes  intensely  green,  with  brown- 
ish-red or  brownish-black  patches.  The  body  is  bloated  and 
appears  greatly  increased  in  size  from  the  development  of  gases 
within  the  abdomen,  thorax,  and  scrotum,  and  also  in  the  cel- 
lular tissue  of  the  body  generally.  The  swollen  condition  of  the 
eyelids,  lips,  nose,  and  cheeks  is  usually  of  such  extent  as  to 
obliterate  the  features  and  to  destroy  the  identity  of  the  body. 
The  epidermis  peels  off  in  patches,  while  in  certain  parts,  more 
particularly  the  feet,  it  will  be  raised  in  blisters  filled  with  red 
or  greenish  liquid,  the  cuticle  underneath  frequently  appearing 
blanched.  The  color  of  the  iris  is  lost.  The  nails  easily  sepa- 
rate and  the  hair  becomes  loosened. 

Fourth  to  sixth  month  after  death  the  thorax  and  ab- 
domen burst  and  the  sutures  of  the  skull  give  way  from  the 
development  of  gases  within  the  head.  The  viscera  appear 
pulpy,  or  perhaps  disappear,  leaving  the  bones  exposed.  The 
bones  of  the  extremities  separate  at  the  joints.  At  an  advanced 
stage  the  soft  parts  gradually  disappear. 

In  giving  an  opinion  as  to  how  long  a  time  has  elapsed 
since  death  when  a  body  has  undergone  marked  putrefactive 
changes,  we  must  consider  carefully  not  only  the  conditions 
of  the  organs,  but  the  mode  of  death  and  the  "surroundings." 
By  these  I  mean  the  quantity  of  clothing  worn,  the  depth  of  the 
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grave  in  which  the  body  has  been  interred,  the  season  of  the 
year,  the  heat  and  moisture  of  the  atmosphere.  The  question 
sometimes  presents  itself  to  the  medical  examiner,  Of  two  per- 
sons found  dead,  which  died  first?  The  importance  of  this 
point  was  well  illustrated  in  the  "Lizzie  Borden  case."  By  a 
careful  consideration  of  all  the  conditions  presented  by  each 
body  in  the  ways  I  have  indicated,  the  question  will  not  ordi- 
narily be  a  difficult  one  to  decide. 
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DEATH  BT  HEAT  AND   COLD. 

TEMPERATURE  OF  THE  BODY. 

The  production  and  regulation  of  heat  in  the  body  is  a 
problem  by  no  means  elucidated.  We  consider  heat  production 
to  be  of  internal  origin,  by  a  complex  process  involving  tissue 
metamorphosis,  chemical  changes  in  nutrient  elements,  mus- 
cular movements,  etc.  Heat  regulation  is  accomplished,  not 
only  by  variation  in  the  loss  of  heat  by  the  body,  but  by  what 
is  more  important,  variations  in  the  amount  of  heat  generated. 
It  is  an  accepted  physiological  conclusion  that  there  exists  in 
the  body  a  thermotaxic  nervous  mechanism  which  controls  its 
normal,  as  well  as  its  abnormal,  manifestations  of  heat. 

The  average  temperature  of  the  body  in  health  is  37°  C. 
(98.6°  F.),  in  the  axilla.  Taken  in  the  vagina  or  rectum,  .9°  C. 
(1.3°  F.)  higher  is  noted.  The  daily  average  range  of  varia- 
tion is  about  1°  C.  (1.8°  F.). 

In  disease  or  injury  considerable  variations  occur;  very 
high,  as  well  as  very  low,  temperatures  are  met.  In  severe 
neuroses  and  some  forms  of  malarial  disease  a  temperature  of 
42.3°  C.  (115°  F.)  has  been  recorded,  and  after  an  injury  71° 
C.  (132°  F.).' 

Very  low  temperatures  are  reported  in  several  cases  of  acute 
alcoholism,  accompanied  by  exposure  to  cold,  where  a  tempera- 
ture of  28.8°  C.  (75°  F.)  in  the  rectum  was  noted,  recovery 
following." 

Such  extreme  temperatures,  though  authentic,  are  excep- 
tional. 

Very  high  temperatures  in  febrile  conditions  are  borne  be- 
cause remitting ;  and  low  temperatures,  subject  to  periods  of 
elevation,  are  met  in  wasting  and  other  conditions.  Very 
high  and  very  low  temperatures  are   also  notdd,  just  before 

'Reported  by  Teale,  Lon.   Clin.  =Reineke,    Brit,    and  For.   Med. 

Society,  Feb.  26th,  1875.  and  Surg.  Rev.,  April,  1876. 
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death,  in  acute  diseases  and  conditions  specially  involving  the 
nervous  system. 

The  degree  to  which  the  temperature  may  be  raised  without 
destroying  life  has  been  investigated  by  Berger,  Bernard, 
Chossat,  and  others.' 

Their  experiments  show  that  if  an  elevation  of  temperature 
of  the  body  7.20°  C.  (13°  F.)  be  maintained  for  any  length  of 
time  in  warm-blooded  animals,  death  ensues.  Depression  of 
the  temperature  of  warm-blooded  animals  12°  C.  (20°  F.),  or 
even  less  than  these  degrees  below  the  normal,  results  fatally. 
Portions  of  the  body  may  be  frozen  and  yet,  under  appropriate 
treatment,  recover.  But  freezing  of  the  whole  body  must  nec- 
essarily prove  fatal. 

Great  differences  in  ability  to  endure  extremes  of  heat  and 
cold  appear  among  different  nations  and  in  different  individ- 
uals.' The  very  young  and  the  very  old  are  unable  to  bear  ex- 
posure to  extreme  cold.  In  both,  the  capacity  for  heat  produc- 
tion is  low  and  the  vital  powers  are  soon  enfeebled  to  a  critical 
degree.  The  healthy  adult  can,  with  proper  precautions,  safely 
endure  great  extremes  of  heat  and  cold.  The  experience  of 
arctic  explorers  in  the  expeditions  of  Kane,  Nares,  Greely,  and 
others  has  demonstrated  the  power  of  endurance,  for  a  consid- 
erable period,  of  a  temperature  from  90°  to  100°  F.  below  the 
freezing-point.  On  the  other  hand,  laborers  employed  in  pottery 
and  other  establishments,  using  ovens  raised  to  148°  to  315°  0. 
(300°  to  600°  F.)  or  higher,  are  often  exposed  for  some  time 
without  injury  to  temperatures  approaching  these  intense 
figures. 

EFFECTS  OF  EXTREME  COLD. 

Legal  inquiry  into  the  conditions  of  death  from  cold  occurs 
almost  entirely  in  cases  of  unintentional  exposure.  Cold  has 
been  employed,  however,  with  homicidal  intent.  The  depress- 
ing influence  of  continued  low  temperatures  is  observed  in  the 
death-rates  of  cities,  in  winters  of  protracted  severity,  where 
the  proportionate  mortality  among  infants,  the  aged  and  en- 
feebled shows  marked  increase.  While  age  is  a  prominent 
predisposing  and  contributing  factor,  other  causes  exist.     Ex- 

'  "Experiences  sur  les  eflfets  de  chaleur,  etc. , "  Jour,  de Physique,  Ixiii., 
p.  77.    Paris,  1805. 


EFFECTS   OF  EXTREME  COLD,  943 

haustion  from  severe  and  prolonged  exertion,  deprivation  of 
food,  intoxication,  former  illness,  and  other  conditions  of  depres- 
sion lessen  the  powers  of  the  body  to  resist  cold.  Thus  an 
exposure  which  might  be  safely  borne  in  perfect  health  might 
result  fatally  in  the  same  person  in  conditions  of  depression 
just  referred  to  (Case  1). 

Investigation  may  be  demanded  in  case  of  the  death  of 

A.  Young  children. 

B.  The  injured. 

C.  The  insane. 

A.  In  Young  Children.— This  may  be  in  the  new-born 
or  older  children. 

In  the  new-born  exposure  to  cold  soon  causes  death,  as 
warmth  is  essential  to  the  life  of  the  young  being.  The  length 
of  time  necessary  to  a  fatal  issue  is  modified  by  several  condi- 
tions. In  the  immature  or  prematurely  born  infant  the  resist- 
ing power  is  much  less  than  in  the  child  born  at  full  term  and 
otherwise  healthy.  In  cases  of  suspected  infanticide  by  ex- 
posure the  question  of  the  maturity  of  the  child  at  birth  is  to 
be  decided.  Careful  examination  of  the  place  in  which  the 
body  was  discovered  should  be  made  as  to  its  lack  of  warmth ; 
and  the  degree  of  external  cold  at  the  time  of  probable  ex- 
posure should  be  recorded.  The  circumstances  as  to  whether 
the  exposure  was  inadvertent  or  accidental,  as  in  cases  of  pre- 
mature or  unexpected  delivery,  or  whether  from  intentional 
and  deliberate  purpose  or  from  culpable  neglect,  should  be  care- 
fully considered.  The  post-mortem  examination  should  decide 
whether  the  appearances  and  conditions  of  the  body  are  those 
peculiar  to  death  from  cold  (Case  2) . 

Death  may  occur  from  culpably  careless  exposure  to  cold, 
as  a  contributory  if  not  as  a  direct  cause,  in  such  conditions  of 
enfeeblement.  Criminal  neglect  to  provide  medical  attendance, 
food,  and  other  essentials  has  been  proven  in  some  cases  of  the 
so-called  "faith  cure"  or  "prayer  cure."  Exposure  may  be 
resorted  to  with  deliberate  homicidal  intent.  It  may,  in  some 
cases  of  death,  become  an  important  legal  question  to  decide 
whether  a  studied  and  persistent  neglect  of  this  nature  may 
not  have  been  followed,  with  the  purpose  of  getting  rid  of  a 
troublesome  care  (Cases  2  and  3) . 

B.  Exposure  of  the  injured  or  wounded,  thereby  in- 
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ducing  some  grave  condition  or  conlplication  which  under 
proper  care  would  have  been  avoided,  may  raise  an  important 
question  in  injuries  inflicted  by  another,  with  or  without  crimi- 
nal intent.  It  is  undeniable  that  serious  or  fatal  results  may 
f  oUow  a  slight  wound,  otherwise  trivial,  where  the  injured  person 
was  subjected,  accidentally  or  intentionally,  to  extreme  cold  for 
a  considerable  period.  While  such  cases  are  comparatively 
rare,  they  may  demand  investigation. 

C.  Exposure  of  tlie  Insane. — While  it  must  be  admitted 
that  the  insane  subject  is  usually  indifferent  to  matters  of  tem- 
perature, death  from  exposure  to  cold  may  call  for  special 
examination.  Carelessness,  incompetence,  or  wilful  neglect  on 
the  part  of  nurses  or  keepers  of  insane  hospitals,  or  deliberate 
criminal  intent  in  such  or  others  having  the  care  of  or  an  in- 
terest in  the  death  of  an  insane  person  may  lead  to  a  judicial 
inquiry. 

Sudden  death  has  been  reported  as  occurring,  in  several 
cases,  after  the  ingestion  of  large  quantities  of  cold  water 
when  the  person  was  greatly  heated.  It  is  somewhat  difficult 
to  explain  all  such  cases  reported  on  a  single  line  of  causation. 
Some  observers  have  attributed  death  to  syncope  or  asthenia  by 
the  shock  produced,  in  the  sudden  effect  of  the  cold  upon  the- 
sympathetic  nervous  system  inducing  heart  failure.  This 
seems  the  most  natural  explanation. 

Others  consider  the  causative  factor  to  be  the  formation  of 
thromboses  in  the  capillaries  of  the  brain,  lungs,  and  other 
organs,  inducing  active  and  obstructive  congestions  causing 
death  by  apnoea  or  coma.  Others  regard  these  cases  as  similar 
to  "heat  apoplexy." 

Symptoms. 

Under  the  influence  of  external  cold,  the  vessels  of  the  skin 
are  contracted  and  the  internal  splanchnic  areas  dilated.  Thus 
the  surface  of  the  body  contains  less  blood  and  the  internal 
organs  a  larger  proportion.  This  vascular  change  is  one  of  the 
important  factors  in  maintaining  the  uniform  temperature  of 
the  body.  The  thermometer,  placed  in  the  mouth,  in  such  con- 
ditions frequentlj'-  indicates  a  rise  of  temperature.  This  is 
probably  due,  not  only  to  the  increased  volume  of  blood  collected 
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in  the  internal  organs,  but  also  to  an  increased  production  of 
heat  through  a  thermogenic  action. 

In  exposure  for  a  time  to  severe  cold  the  nose,  ears,  cheeks, 
hands,  feet,  and  other  portions  of  the  body,  after  the  first  ap- 
pearance of  dusky  lividity,  become  bloodless  and  white,  lose 
sensation,  and  become  congealed ;  a  condition  known  as  "  frost- 
bite." From  this,  recovery  without  injury  is  possible  under 
appropriate  treatment,  by  which  the  temperature  is  gradually 
raised  and  the  circulation  restored.  Where  the  latter  result  is 
not  secured,  the  part  becomes  gangrenous  and  is  ultimately  re- 
moved by  a  process  of  inflammation  and  sloughing. 

If  the  application  of  cold  be  protracted  and  the  temperature 
extreme,  the  loss  of  heat  becomes  rapid  and  symptoms  of  de- 
pression of  the  heart's  action  appear.  Painful  sensations  of  the 
surface  and  other  portions  of  the  body  are  experienced,  succeeded 
by  impaired  sensation  and  anaesthesia.  The  skin  acquires  a 
dusky,  reddish,  and  livid  appearance,  with  the  formation  oc- 
casionally of  vesicles  or  blisters.  With  the  lessened  sensation 
stiffness  of  the  limbs  appears,  due  to  failing  muscular  contrac- 
tility. The  congestion  of  the  central  portions  of  the  nervous 
system  induces  a  condition  of  advancing  stupor,  resulting  in 
,  complete  coma  with  ultimate  suspension  of  respiration  and  the 
heart's  action. 

Death  from  exposure  to  cold  may  be  rapid  or  slow.  In  cases 
of  recovery  the  period  of  reaction  is  a  critical  one.  The  de- 
pression of  the  heart  is  apt  to  continue,  and  gangrene  of  parts 
of  the  body  is  likely  to  occur.  Ulcers  and  sores  healing  with 
difiSoulty  develop  in  some  cases. 

Treatment. 

In  the  treatment  of  those  who  are  suffering  from  the  effects 
of  extreme  cold,  the  restoration  of  the  congealed  or  "  frost-bit- 
ten" portions  of  the  body  should  be  gradually  accomplished. 
Raising  the  temperature  rapidly  is  liable  to  induce  the  death 
and  destruction  of  the  affected  parts.  Ice  or  snow  should,  at 
first,  be  rubbed  upon  the  frozen  part,  to  be  succeeded  later  by 
cold  water.  The  patient  should  be  placed  in  a  cool  room  and 
distant  from  the  fire  or  source  of  heat.  As  soon  as  warmth 
begins  to  return  the  part  should  be  enveloped  in  wool,  cotton, 
60 
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or  some  substance  of  poor  conducting  powers.  If  the  whole 
body  be  chilled,  frictions  of  the  surface  with  stimulating  lotions 
are  of  benefit,  wrapping  the  person  in  woollen  or  fur  coverings 
or  garments  afterward. 

Hot  coffee  or  alcoholic  stimulants  are  of  value  as  restora- 
tives, but  the  latter  are  to  be  avoided  during  an  exposure  to 
cold. 

PosT-MoRTEM  Appearances. 

The  appearances  indicative  of  death  from  cold  are  suffi- 
ciently marked  to  enable  one  to  decide  whether  exposure  to  cold 
was  the  chief  determining  cause  of  death,  provided  that  a  care- 
ful consideration  of  the  circumstances  of  season,  temperature, 
place,  and  other  conditions  be  also  had. 

In  the  examination  of  a  body  in  a  case  of  apparent  death 
from  cold,  the  limbs  and  internal  organs  may  be  found  frozen. 
It  must  be  remembered  that  this  occurs  after,  not  before,  death ; 
and  the  frozen  condition  must  not  be  mistaken  for  "rigor 
mortis. " 

In  cases  where  a  body  is  found,  in  freezing  conditions  of 
atmosphere,  showing  commencing  putrefaction,  the  death  must 
not  be  hastily  attributed  to  cold,  which  prevents  putrefaction. 
It  is  evident  that  if  cold  was  the  cause  of  death  the  tempera- 
ture of  the  body  had  been  raised  since  that  event,  or,  more  prob- 
ably, death  occurred  from  other  causes  and  the  body  remained 
some  time  before  becoming  frozen. 

The  finding  of  a  body  in  the  snow  or  frozen  in  severe 
weather  must  not  preclude  the  search  for  other  causes  of  death, 
such  as  apoplexy,  etc.,  which  may  have  occurred  anterior  to  the 
freezing. 

Observers  generally  have  agreed  upon  the  presence  of  cer- 
tain post-mortem  conditions  in  cases  of  death  from  cold. 

Externally. — Upon  the  skin  are  found  dusky  reddish 
patches,  irregular  in  outline,  which  are  in  sharp  contrast  with 
the  general  pallor  of  the  surface.  Krajewskey,'  Ogston,"  Die- 
berg,'  and  others,  in  the  several  series  of  cases  reported  by  them, 
all  describe  this  condition.     The  skin  otherwise  is  pale. 

'  Henke's  "  Zeitschrift, "  1860.  ' Caspar's      "  Vierteljahrschrift, " 

«Brit.  and  For.  Med.-Chir.  Rev.,       1864. 
1855. 
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Internally. — The  viscera,  including  the  brain,  are  con- 
gested. The  heart  contains  a  large  quantity  of  blood  in  the 
cavities  of  both  sides,  and  the  large  vessels  leading  from  it  are 
also  full.  The  color  of  the  blood  is  a  bright  red,  resembling  its 
arterial  hue.  This  condition  has  been  generally  noted  and  de- 
scribed ;  but  some  excellent  observers  have  not  referred  to  it. 

EFFECTS  OF  EXTREME  HEAT. 

The  application  of  moderate  heat  to  the  surface  of  the  body 
causes  dilatation  of  the  cutaneous  capillaries.  In  such  applica- 
tion the  exhalant  and  perspiratory  function  of  the  skin  is  in- 
creased, by  which  means  a  rise  in  general  body  temperature  is 
prevented.  If,  however,  severe  physical  exertion  accompany 
the  exposure,  a  more  pronounced  result  is  induced  and  a  de- 
pressing effect  upon  the  nervous  system  becomes  manifest.  If 
the  degree  of  heat  be  raised  and  the  exertion  increased  and 
prolonged,  marked  depression  ensues.  Under  circumstances 
of  quiet  and  rest  a  high  degree  of  temperature  is  borne  by  man 
without  depression  or  discomfort,  but  with  continued  and  severe 
muscular  effort  the  rise  in  animal  temperature  is  productive  of 
distress  and  depressing  conditions.  In  the  Turkish  or  Russian 
baths,  in  the  healthy  subject,  a  temperature  of  48.8°  to  54.4°  C. 
(120°  to  130°  F.)  produces  profuse  perspiration  but  no  depres- 
sion, and  a  plunge  in  or  affusion  of  cold  water  is  not  only 
borne  with  impunity  but  is  acceptable.  In  conditions  of  heat 
accompanied  by  physical  exhaustion,  such  sudden  exposure  to 
cold  would  prove  extremely  dangerous. 

In  the  condition  of  rest,  exposed  to  external  heat,  the  ten- 
dency to  elevation  of  body  temperature  arises  from  the  external 
causes  alone,  which  in  no  way  specially  modify  the  nutritive 
functions.  But  in  the  second  condition  the  internal  processes 
of  nutrition,  which  have  been  subject  to  great  stimulation,  are 
suddenly  embarrassed  by  suppression  of  the  compensating 
activity  of  the  cutaneous  surface,  and  severe  organic  and  ner- 
vous derangements  follow. 

In  the  summer  season  the  temperature  rises  to  32.3°  C. 
(90°  P.)  and  even  much  higher  in  certain  localities.  During 
the  prevalence  of  such  heat,  the  mortality  among  young  chil- 
dren, the  aged  and  enfeebled  is  very  marked ;  these  two  periods 
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of  life  being  very  susceptible  to  the  depressing  effects  of  heat. 
A  high  temperature  is  easily  borne  if  the  air  be  pure  and  the 
atmosphere  be  not  saturated  with  moisture.  Telluric  electric 
conditions  also  have  a  modifying  influence,  undoubted  though 
obscure. 

In  certain  occupations  an  intensely  heated  atmosphere  is 
endured  with  impunity  for  a  considerable  time,  provided  the 
air  be  maintained  in  a  condition  of  purity  and  water  be  sup- 
plied to  the  person  exposed.  The  stokers  upon  ocean  steam- 
ships, where  a  forced  draught  is  employed,  are  subjected  to  ex- 
treme heat,  sometimes  reaching  60°  C.  (140°  F.).  Eesort  to 
forced  and  continuous  ventilation  of  the  stoke-rooms,  with  short 
hours  of  duty,  renders  tolerance  of  the  high  temperatures 
possible. 

SUNSTROKE. 

The  terms  "sunstroke  "  "insolation"  "coup  de  soleil," 
are  applied  to  conditions  induced,  not  alone  by  exposure  to  the 
rays  of  the  sun,  but  rather  by  a  combination  of  great  heat  with 
other  exciting  causes.  They  are  used  to  designate  attacks  oc 
curijing  in  very  hot  weather  after  exposure  to  solar  or  other 
sources  of  extreme  heat.  The  striking  and  usual  phenomena 
are  exhaustion,  unconsciousness,  stertorous  respiration,  and 
death,  occurring  by  syncope,  within  a  few  moments  or  hours. 
In  a  number  of  cases  the  symptoms  of  cerebral  apoplexy  with 
death  by  coma  are  present. 

In  others,  the  condition  seems  one  of  complete  exhaustion. 
The  majority  of  cases  seem  to  be  a  combination  of  these  several 
conditions,  with  death  resulting  from  syncope. 

The  ordinary  phenomena  of  the  attack  are  pain  in  the  head, 
hurried  respiration  sometimes  stertorous,  violent  beating  of  the 
heart  with  failing  of  its  power,  oppression  within  the  chest  and, 
occasionally,  nausea  and  vomiting.  The  pupils  are  sometimes 
dilated  and  sometimes  contracted,  but  in  all  cases  exhibit  less- 
ened sensitiveness  to  light.  The  suddenness  of  the  attack  mod- 
ifies the  symptoms  developed. 

Pathological  Conditions. 

These  are  exhaustion  with  syncopic  tendency  and  a  rapid 
rise  in  the  temperature  of  the  body  to  a  point  destructive  to 
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the  activity  of  the  nervous  centres.  This  is  accompanied  by 
an  abnormal  condition  of  the  blood,  resulting  from  loss  of  its 
watery  portions,  with  retention  of  effete  products  and  impaired 
aeration.  A  tendency  to  general  stasis,  specially  marked  by 
congestions  of  the  lungs  and  brain,  is  present.  The  change  in 
the  blood  is  a  very  important  factor.  In  some  cases,  not  fatal 
at  the  outset,  this  induces  a  septic  condition. 

The  greatly  elevated  temperature  of  the  body  undoubtedly 
produces  certain  modifications  which  type  it,  in  some  respects, 
as  a  febrile  disease ;  but  this,  with  the  septic  tendency  due  to 
blood  changes,  is  not  sufficient  to  designate  it  as  a  purely 
"thermal  fever,"  as  some  have  claimed.  It  is  something 
more  than  this. 

Sunstroke  occurs  more  commonly  in  tropical  than  temperate 
climates ; '  and  usually  in  the  day-time,  at  the  period  of  greatest 
solar  activity,  those  attacked  being  engaged  in  labor  involving 
considerable  exertion.  It  occasionally,  though  rarely,  occurs  at 
night.  The  military  service  affords  abundant  opportunity  for 
observation.  Here  the  seizures  are  on  the  march,  rarely  in 
camp.  Fatigue,  prolonged  and  extreme  exertion,  ill-adjusted 
clothing  and  accoutrements,  with  the  deprivation  of  cool  water,, 
are  fully  as  active  factors  as  the  heat  of  the  sun.  The  death- 
rate  ranges  between  forty  and  fifty  per  cent,  the  mild  cases 
being  excluded.  Death  in  some  cases  is  marked  by  syncope, 
in  others  by  apncea,  though  the  majority  seem  to  die  by  a  com- 
bination of  both,  as  in  most  cases  the  pulmonary  congestion  is 
more  or  less  pronounced.  Undoubtedly  the  character  of  the 
symptoms  and  mode  of  death  are  influenced,  in  many  cases,  by 
individual  tendencies  leading  to  apoplectic  conditions  or  to  car- 
diac or  other  complications. 

Treatment. 

This  must  be  adjusted  to  the  pathological  conditions  of  the 
patient.  As  already  indicated,  two  classes  of  cases  are  met: 
one  marked  by  exhaustion,  with  tendency  to  death  by  syncope*, 
the  other,  a  state  of  or  tendency  to  cerebral  congestion  or  apo- 
plectic conditions.     Exactly  opposite  methods  of  treatment  are 

'Flint,  "Practice  of  Medicine,"  p.  685;  Aitken,  "Practice  of  Med- 
icine," vol.  ii.,  p.  388. 
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demanded.  In  the  first,  frequency  and  feebleness  of  the  heart's 
action,  with  faintness  of  the  heart  sounds  and  embarrassment 
of  respiration,  indicate  the  tendency  to  death  by  nervous  ex- 
haustion, and  must  be  met  by  placing  the  patient  in  a  condition 
of  absolute  rest  and  quiet  in  a  cool  place.  Stimulants  must  be 
promptly  administered,  though  cautiously  on  account  of  the 
tendency  to  nausea  and  vomiting.  Hypodermic  injections  of 
alcohol  or  ether,  or  rectal  enemata  of  turpentine,  alcohol,  or 
other  stimulants,  afford  means  of  securing  speedy  effects  when 
the  stomach  is  irritable.  Carbonate  of  ammonia  and  other 
cardiac  stimulants  are  recommended.  Depleting  agents,  or 
such  as  prove  depressing,  are  to  be  avoided.  In  some  cases, 
hypodermic  injections  of  small  doses  of  morphine  prove  bene- 
ficial.    Individual  cases  must  modify  therapeutic  procedures. 

In  the  second  class  of  cases  the  tendency  to  cerebral  conges- 
tion indicates  sedative  and  depleting  procedures.  Blood-letting 
has  been  recommended  by  some  authors,  if  employed  with  ex- 
treme judgment  and  discrimination."  Cold  applied  to  the  head 
and  also  to  the  whole  body  by  rubbing  with  ice "  or  by  effusion 
and  the  wet  sheet,  or  other  means,  is  indicated  if  the  tempera- 
ture is  high  (104°  to  105°  F.).  Active  catharsis,  by  promptly 
acting  purgative  enemata,  is  also  to  be  resorted  to  in  most 
cases.  The  convulsions  occurring  in  some  cases  are  success- 
fully modified  and  controlled  by  inhalations  of  small  quantities 
of  chloroform. 

PosT-MoRTEM  Appearances. 

These,  though  not  clearly  characteristic,  are  pronounced. 
In  some  cases  no  distinct  conditions  are  found.'  Local  conges- 
tions are  present  in  nearly  all  cases.  Upon  the  skin  are  found 
petechial  and  livid  spots,  paUor  being  occasionally  noted.  Ec- 
chymoses  and  subserous  hemorrhages  are  also  common.  These 
conditions  have  been  described  as  resembling  those  of  spotted 
typhus  (Levick). 

Rigor  mortis  is  marked  and  occurs  early,  putrefaction  be- 
ginning soon  after  death.     The  lungs  are  highly  congested  and 

'Flint,  "Practice  of  Medicine,"  =  Levick,     Amer.     Jour.      Med. 

p.  685  ;  Aitken,   "  Practice  of  Med-  Sciences,  Oct. ,  1866. 

icine,"  vol.  ii.,  p.  391.  ^Katzenbach,    New   York    Med. 

,  Jour.,  vol.  xvii.,  p.  91. 
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often  oedematous,  and  effusions  of  serum  are  frequently  found 
in  the  pleural  cavities.' 

The  heart  is  usually  changed  in  color  and  consistence,  with 
the  left  ventricle  contracted  and  the  aorta  empty,  while  the 
right  ventricle  and  pulmonary  arteries  are  dilated  and  engorged. 
The  blood  is  fluid  and  dark."  The  large  vessels  of  the  pia  and 
dura  are  full  of  dark  blood.  Congestion  of  the  cerebral  mass 
is  not  always  noted.  The  ventricles  contain  serum ;  and  ex- 
travasations of  blood  into  the  cervical  sympathetic  ganglia  and 
vagus  are -sometimes  found.  The  kidneys  are  usually  moist 
and  oedematous ;  the  liver  and  spleen  congested  and  dry. 

BURNS  AND  SCALDS. 

For  all  purposes  of  practice  it  is  unnecessary  to  draw  any 
distinction  between  a  burn  and  a  scald,  for  in  reality  none  ex- 
ists, except  as  regards  the  nature  of  the  causative  agent.  In 
some  cases  requiring  investigation,  this  may  prove  to  be  a  mat- 
ter of  much  importance. 

Definition. — A  burn  is  an  injury  produced  by  the  applica- 
tion to  the  body  of  a  heated  substance,  flame  or  radiant  heat. 

A  scald  is  an  injury  produced  by  the  application  of  a 
liquid  at  or  near  its  boiling-point. 

Appearances  as  Indicating  Origin. 

A  hot  body  may  produce  a  burn  of  any  intensity,  ranging 
between  reddening  of  the  skin  and'  complete  charring  of  the 
tissues,  according  as  its  temperature  is  elevated  and  the  period 
of  contact  prolonged :  the  shape  of  the  object  and  its  size  being 
indicated  by  the  form  of  the  burn.  Metallic  substances  heated 
to  a  temperature  of  100°  0.  (212°  F.)  are  capable  of  producing 
redness  and  vesication  and  other  injurious  effects.  At  this 
temperature  the  albuminous  elements  of  the  blood  and  other 
fluids  undergo  coagulation.  Some  bodies  require  to  be  heated 
to  redness,  or  nearly  so,  in  order  to  produce  a  defined  bum. 

Very  hot  and  partially-fused  solids  cause  burns  of  greater 
severity  than  where  the  heated  body  is  of  a  character  favoring 

'Wood,  Phil.  Med.  Times,  Aug.  'Hanfield     Jones,     Brit.      Med. 

5th,  1876.  Jour.,  July,  1870,  p.  35. 
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prompt  removal.  In  such  cases  their  adhesion  to  the  skin  in- 
volves the  tearing  away  of  the  superficial  portions  of  the  derma 
in  their  removal,  or  they  by  their  adherence  prolong  the  con- 
tact of  the  heated  body,  thus  intensifying  their  destructive 
action. 

Metals  in  a  state  of  fusion  produce  bums  which  can- 
not be  easily  distinguished  from  those  caused  by  solid  bodies. 
Such  bums  are  classed  as  scalds.  Their  effects  may  vary  in 
any  degree  between  slight  redness  and  complete  destruction  of 
the  tissues  with  charring.  Bums  caused  by  melted  solids  are 
less  regular  in  form  and  outline  than  those  caused  by  heated 
solids.  They  are  usually  of  greater  severity  on  account  of  the 
high  temperature  to  which  they  have  been  raised.' 

Boiling  "Water. — Scalds  by  boiling  water  maybe  so  slight 
as  to  produce  redness  only,  or  they  may  be  so  severe  as  to  cause 
marked  and  characteristic  symptoms.  Those  noted  in  severe 
cases  are  an  ashy  hue  of  the  skin,  accompanied  by  a  soaked  or 
sodden  appearance  and  the  production  of  blisters.  Occasion- 
ally these  features  are  not  easily  distinguished  from  those  of 
burns  from  other  sources.  Blackening  of  the  skin  and  charring 
of  the  tissues  never  result  from  bums  by  boiling  water.  As  in 
all  burns,  a  large  surface  involved  renders  an  early  fatal  issue 
probable.  In  severe  cases,  not  necessarily  fatal,  gangrene  of 
the  parts  injured  sometimes  occurs.  Most  of  those  met  with 
are  accidental,  yet  cases  of  scalding  by  hot  water  with  intent 
to  injure  are  not  uncommon,  aside  from  injuries  and  death 
resulting  from  explosion  of  boilers,  bursting  of  steam-pipes,  etc. 
Occasional  instances  are  recorded  of  death  of  children,  the  in- 
sane or  feeble  persons  by  inadvertent  immersion  in  a  bath  of 
hot  water  (Case  21). 

Severe  and  fatal  burns  of  the  mouth,  fauces,  and  larynx  in 
young  children  occur  from  inhaling  steam  or  swallowing  boil- 
ing water  from  a  teapot  or  kettle  in  an  attempt  to  drink 
(Case  5). 

Burns  by  burning  oil  produce  effects  and  appearances 
similar  to  those  by  melted  metals. 

Burns  by  flame  are  specially  characterized  by  scorch- 
ing of  the  surface.  Hairs  upon  the  part  actually  burned  are 
scorched  and  usually  also  those  in  the  vicinity  of  the  burned 

'  Pouillet,  Comptes  Rendus,  1836,  p.  782. 
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patches.     Such  conditions  could  not  result  from  scalds  by  hot. 
water,  boiling  oil,  or  from  a  hot  body  only. 

Burns  by  petroleum  or  its  derivatives  resemble  the 
burns  from  flame,  except  that  the  injured  portions  of  the  body 
are  not  only  scorched  but  blackened  and  are  usually  burned 
more  severely  than  by  flame  alone,  as  the  clothing  holds  the 
burning  substance  in  contact  with  the  parts.  The  odor  of  the. 
agent  is  also  very  noticeable. 

Burns  by  Acids  and  Corrosive  Agents.— The  injury- 
produced  by  a  mineral  acid,  the  caustic  alkalies,  etc.,  has  fre- 
quently been  the  source  of  judicial  inquiry.  "  Vitriol- throwing, " 
as  it  has  been  termed,  has  been  and  occasionally  is  resorted  to- 
with  malicious  intent  to  injure.  No  case  of  death  resulting, 
directly  and  solely  from  this  cause  is  recorded,  but  grave  in- 
juries, involving  loss  of  sight,  etc.,  have  resulted.  A  case  is 
referred  to  by  Taylor'  where  sulphuric  acid  was  poured  into- 
the  ear  of  a  woman  while  asleep  by  her  husband.  Death  en- 
sued, after  six  weeks,  from  disease  of  the  brain  resulting  in- 
directly from  the  use  of  the  acid. 

The  appearances  of  a  burn  by  a  niineral  acid  are  distin- 
guished from  heat  burns  with  little  difiSculty.  The  eschar 
which  results  is  not  dry  and  leathery,  as  in  a  burn  by  heat,  but 
soft  and  readily  sloughing  away.  There  is  no  redness  around 
the  site  of  the  injury,  the  color  of  the  burn  being  uniform,  and 
no  blisters  are  formed.  There  is  no  blackening  of  the  skin  and 
the  hairs  are  not  scorched.  The  color  of  the  skin  around  the 
injured  portion  may  afford  valuable  evidence  of  the  nature  of 
the  agent  employed.  Nitric  acid  produces  a  yellow  stain,  sulr 
phuric  acid  a  dark  brown,  and  chlorohydric  acid  a  brownish- 
yellow  stain."  The  clothing  also  is  capable  of  affording  char- 
acteristic evidence  by  the  discolorations  produced;  and  the 
destructive  agent  employed  may  be  determined  by  a  chemical 
analysis  of  the  fabric' 

It  is  not  possible  to  distinguish  a  post-mortem  from  an  ante- 
mortem  burn  by  an  acid  when  no  vital  reaction  has  taken 
place. 

'Taylor,   "Med.    Jurisprudence,"  ^Chambert,  Annales  d'Hygiene. 

8th  Amer.   Ed.,   p.    444;   also   the      1859. 

Med.  Gazette,  vol.  xviii.,  p.  89.  aBuchner,    Prager    Vierteljahr.  „ 

i.,  p.  139. 
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THE  CLASSIFICATION  OF  BURNS. 

A  classification  of  burns  according  to  the  severity  of  the 
injury  inflicted  is  the  most  practical  course.  Upon  this  plan, 
burns  may  be  divided  into  four  general  classes : 

I.  Bums  in  which  the  skin  or  subcutaneous  cellular  tissues 
only  are  injured. 

II.  Burns  which  involve  the  muscles,  nerves,  and  blood- 
vessels. I 

III.  Burns  involving  the  internal  organs  and  bones. 

IV.  Burns  in  which  the  other  three  classes  are  variously 
mixed. 

Class  I. — The  skin  in  cases  such  as  may  occur  from  a 
brief  contact  with  a  hot  body  or  water  near  the  boiling-point 
shows  a  slight  redness  or  scorching  with  no  enduring  mark. 
Pain  is  considerable. 

Class  II. — In  the  mildest  cases  the  cutis  is  destroyed  in  its 
whole  thickness,  and  the  parts  injured  are  occupied  by  eschars 
of  a  yellowish-gray  or  brownish  color.  The  surrounding  skin 
is  reddened,  and  the  formation  of  blisters  occurs  either  imme- 
diately or  after  an  interval  of  a  few  hours.  In  these  cases  a 
shining  cicatrix  remains  after  the  healing,  without  contraction 
of  surrounding  parts.  In  the  severer  cases  the  subcutaneous 
cellular  tissue  and  underlying  muscles  and  nerves  are  destroyed. 
The  blackish  eschars  formed  are  insensible  and  separate  by  sup- 
purative process,  leaving  a  granulating  surface  below.  Ex- 
tensive redness  of  surrounding  tissues,  with  more  or  less  vesi- 
cation, is  usually  noted.  The  resulting  cicatrices,  together 
with  the  skin  and  adjoining  structures,  are  prone  to  contraction, 
resulting  in  considerable  deformity,  according  to  location  and 
extent.  So  great  is  the  deformity  in  injuries  of  the  extremities, 
or  even  some  parts  of  the  head  and  trunk,  that  extensive  sur- 
gical operations  become  necessary  to  relieve  it. 

Class  III. — Burns  of  this  class  are  so  severe  that  an  imme- 
diately fatal  issue  is  usually  the  result.  Such  instances  in- 
volve a  prolonged  exposure  to  flame  or  to  a  source  of  intense 
heat.  The  appearances  described  as  belonging  to  the  preceding 
class  are  in  part  found  here  with  the  addition  of  charring  or 
carbonizing  the  parts  destroyed. 
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EFFECTS  OF  BURNS. 

The  effects  of  burns  may  be  considered  as  I.,  Local,  and 
II.,  Constihitional. 

Local  EflPects. — In  different  instances  the  effects  vary  in 
accordance  with  the  extent  and  severity  of  the  burn.  Eedness, 
bhsters,  destruction  of  the  cuticle  and  of  the  subcutaneous  cel- 
lular tissue,  blackening  of  the  skin,  scorching  of  the  hair,  and 
roasting  of  portions  of  the  body  are  met  with  in  varying 
degrees.  In  some  severe  cases  all  these  are  found  upon  a  sin- 
gle body.  The  redness  produced  varies  in  intensity  and  extent, 
according  to  the  nature  of  the  agent  producing  the  burn,  its 
form,  and  the  length  of  time  the  part  was  exposed. 

Very  soon  after  the  infliction  of  the  burn  a  special  line  of 
redness  appears  between  the  burned  parts  and  the  uninjured 
skin.  This  red  line  of  demarcation  is  formed  by  intensely 
injected  vessels  and  becomes  a  very  important  medico-legal 
sign  in  some  cases.  The  vesication  may  be  single  or  multiple, 
consisting  of  one  or  two  large  and  full  blisters  or  a  number  of 
large  and  small  ones,  scattered  over  the  portions  burned,  some 
unbroken  and  still  holding  their  contents,  others  broken  and 
denuded  of  cuticle  or  with  breaks  from  which  their  serum  has 
escaped  upon  the  surrounding  parts.  In  some  cases  of  burning 
cracks  or  fissures  in  the  skin  occur,  due  to  the  effect  of  the 
heat,  making  it  dry  and  brittle  and  causing  it  to  rupture  by  the 
movements  of  the  patient  (Case  8).  These  fissures  are  most 
frequently  noted  in  proximity  to  the  joints.'  They  resemble 
wounds,  and  it  occurs  occasionally  that  it  is  important  to  accu- 
rately distinguish  their  character.  In  some  cases  the  skin  only 
is  fissured ;  in  others  the  subjacent  tissues  are  also  involved. 
This  difference  depends  upon  the  depth  of  the  burn.  In  the 
first  condition  the  skin  splits,  leaving  the  subcutaneous  fat 
exposed,  which  in  some  instances  is  partially  melted  by 
the  heat  and  flows  out  over  the  edge  of  the  crack  upon  the 
surrounding  skin  (Oases  8,  13).  The  blood-vessels  in  such 
cases  usually  are  not  burned  and,  owing  to  their  elasticity, 
remain  stretching  across  the  fissure  (Case  14).  The  smaller 
may  be  seen  by  careful  examination  with  a  lens :  they  should 
'Tidy,  "Legal  Medicine,"  vol.  ii.,  p.  124. 
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always  be  looked  for.  In  the  second  class  of  injuries  the  ves- 
sels are  involved  in  the  burn  and  break  with  the  cracking  of 
the  skin.  The  importance  of  careful  observation  of  these  fis- 
sures is  emphasized  in  cases  of  apparent  wounds  associated 
with  burning.  It  may  be  necessary  to  decide  whether  the 
wounds  are  the  result  of  the  action  of  heat  as  above  described 
or  were  caused  by  some  sharp  instrument  or  weapon.  Careful 
inspection  of  the  edges  of  the  wounds  will  show  whether  they 
are  ragged,  as  the  result  of  fissure,  or  clean-cut  by  some  sharp 
instrument.  The  absence  of  evidences  indicating  hemorrhage 
upon  the  surrounding  parts  and  the  detection  of  uncut  blood- 
vessels extending  across  the  fissure  will  establish  the  differen- 
tial diagnosis.  Wounds  of  the  above  character  resulting  from 
the  action  of  fire  may  exist  on  the  same  body  with  wounds  of 
actual  violence.  It  is  important,  therefore,  in  all  cases  to  ex- 
amine each  wound  with  special  care  and  record  its  position, 
shape,  depth,  and  other  characteristics. 

Constitutional  Eflfects. — As  in  all  sudden  and  violent 
injuries,  the  effect  of  a  severe  burn  upon  the  nervous  system  is 
very  marked.  This  is  manifest  in  the  symptoms  of  "shock," 
with  pallor  and  coldness  of  the  surface  of  the  body,  a  feeble 
pulse,  chills  or  shivering,  and  a  tendency  to  collapse.  In  other 
cases,  proving  immediately  fatal,  these  symptoms  are  followed 
by  obstructed  respiration  with  death  from  coma  succeeding. 
In  other  cases  convulsions  precede  death,  while  in  such  as  are 
not  immediately  fatal  a  reaction  more  or  less  imperfect  ensues 
upon  the  first  constitutional  symptoms. 

Death  from  cerebral  congestion  or  effusion  may  result  be- 
fore any  definite  evidence  of  reaction  appears.  In  some  in- 
stances pulmonary  congestion  or  oedema  occurs,  with  or  with- 
out pleural  effusion,  terminating  in  death  before  reaction.  This 
period  usually  covers  the  first  two  days.  In  some  cases  im- 
mediate death  results  from  the  depression  produced  by  the 
severity  of  the  pain.  During  the  subsequent  two  weeks  a 
period  of  inflammatory  reaction  succeeds,  when  inflammations 
of  the  thoracic  and  abdominal  viscera,  with  ulcerative  processes 
in  some  organs,  are  developed  and  induce  a  fatal  termination 
(Cases  10,  11,  16). 
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Causes  of  Death. 


The  causes  of  death  are  due  to  several  conditions.  This  fact 
is  explained  in  part  by  the  relation  which  exists  between  the 
cerebro-spinal  and  sympathetic  nervous  systems,  and  of  the 
nervous  supply  of  the  surface  to  that  of  the  internal  organs, 
which  in  cases  of  extensive  injury  proportionately  modify  the 
conditions  of  the  visceral  organs.  As  death  in  burning  results 
from  various  causes,  it  is  convenient  to  consider  them  under 
"two  classes : 

1st.  Those  immediately  fatal. 

2d.  Those  fatal  after  an  interval. 

The  FIRST  DIVISION  would  include  cases  in  which  the 
•deprivation  of  fresh  air  and  the  presence  of  asphyxiating  pro- 
ducts of  combustion  (carbon  monoxide  and  carbon  dioxide) 
were  the  immediate  causes  of  death  by  suffocation  or  asphyxia 
{Cases  9,  18). 

Accidents  in  endeavoring  to  escape  or  injuries  by  falling 
walls  or  timbers  may  cause  death  immediately,  and  burning 
the  body  occur  subsequently. 

Immediate  death  may  result  from  syncope  or  collapse  from 
the  violence  of  the  shock  to  the  nervous  system  by  the  pain 
resulting  from  the  burns. 

The  SECOND  DIVISION  includes  those  conditions  where  death 
may  result  early,  from  a  series  of  causes  less  immediate  than 
those  just  mentioned. 

Cerebral  congestion  and  effusion,  resulting  in  death  from 
coma,  is  not  unusual  (Case  16).  In  this  connection  Taylor' 
■cites  a  case  of  alleged  poisoning  by  opium,  in  the  treatment  of 
a  burn,  in  a  child  dying  comatose,  and  emphasizes  the  unde- 
sirability  of  administering  opium  or  its  preparations  to  chil- 
dren in  cases  of  burns  of  any  severity.  The  danger  claimed  to 
■exist  is  hardly  to  be  considered.  In  the  case  referred  to,  Aber- 
nethy,  who  was  a  witness  in  the  case,  ascribed  death  to  coma 
induced  by  the  effect  of  the  burn.  The  powerfully  depressing 
influence  of  the  pain  in  sensitive  organizations  and  liability 
±0  death  from  shock  therefrom  must  be  remembered. 

Inflammatory  conditions  of  the  respiratory  tract  or  organs 

'■  Taylor,  "  Med.  Jurisprudence, "  8th  Amer.  Ed. ,  p.  407. 
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are  common  results ;  pneumonia,  bronchitis,  and  sudden  con- 
gestion or  oedema  of  the  hmgs  are  frequent  (Oases  11,  15, 

16)- 

Inflammation  of  the  intestines,  inducing  peritonitis  and 

ulcerations  of  the  intestines  with  or  without  resulting  hemor- 
rhage, occurs  as  ?.  frequent  lesion  (Case  10). 

Gangrene  or  septiccemia  causes  death  in  other  instances. 

Exhaustion,  from  extensive  and  prolonged  suppuration  or 
from  severe  and  long-continued  pain  and  other  conditions,  ter- 
minates other  cases  (Case  12). 

Legally,  burns  and  scalds  are  included  among  injuries  en- 
dangering Ufo,  but  are  not  described  as  wounds.  They  may  be 
considered  dangerous  according  to  the  extent  of  surface  which 
they  cover,  rather  than  the  depth  to  which  they  involve  the 
tissues. 

The  extensive  injury  to  the  sensory  nei^o  structures  and  the 
suspension  of  function  or  destruction  of  a  considerable  portion 
of  the  perspiratory  tracts  render  large  superficial  burns  far  more 
fatal  than  those  confined  to  a  small  part  of  a  limb,  for  example, 
which  may  be  deeply  burned.  From  a  medico-legal  point  it 
is  desirable  to  establish  tho  'fact  of  how  largo  a  surface  must 
be  injured  to  prove  fatal.  The  effort  to  reduce  the  subject  to 
a  statement  of  an  exact  minimum  area  of  square  inches  seems 
very  objectionable  and  liable  to  lead  to  erroneous  conclusions. 

It  is  possible  to  make  a  general  statement,  subject  to  some 
qualifications,  which  may  serve  as  a  basis  of  conclusion,  as 
each  individual  case  must  be  considered  in  its  own  circum- 
stances. 

A  burn  involving  two-thirds  of  the  body  may  be  regarded 
as  necessarily  fatal;  but  the  injury  of  a  much  less  proportion, 
even  one-fourth  of  the  surface,  has  resulted  in  death.  The 
qualifications  to  be  made  in  burns  of  less  extent  are  pro- 
nounced. The  part  affected  is  of  much  importance.  Burns  of 
the  trunk  are  more  fatal  than  those  of  the  extremities;  and 
those  of  the  genital  organs'  and  lower  part  of  the  abdomen 
are  especially  so  (Case  7). 

The  character  of  the  bum,  whether  single  and  continuous 
or  multiple  and  scattered  over  various  portions  of  the  body,  is 
a  very  important  modifying  circumstance,  involving  the  ques- 

'Tidy,  "Legal  Medicine,"  vol.  ii.,  p.  99. 
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tions  of  excessive  pain  and  the  difficulty  in  insuring  necessary- 
treatment  for  all  parts  injured. 

,  The  physical  condition  of  the  patient  and  sensitiveness  of 
the  nervous  system  to  pain  exert  a  powerfully  determining  in- 
fluence. Burns  in  children  and  sensitive,  nervous  females  are 
specially  serious  and  call  for  an  unfavorable  prognosis. 

The  possibility  of  the  occurrence  of  "Spontaneous  Com- 
bustion" of.  the  human  body  has  long  been  discussed,  and  many 
theories  have  been  advanced  to  explain  phenomena  observed. 
Combustion  of  the  body  without  the  application  of  ilame  or  of 
fire  has  not  been  admitted  as  a  scientific  fact,  though  a  number 
of  cases  have  been  popularly  reported. 

The  possibility  of  an  increased  combustibility  of  the  human 
body,  under  certain  conditions,  has  been  recently  claimed  and, 
in  the  existence  of  such  conditions,  that  the  application  of  flame 
may  cause  its  more  or  less  rapid  combustion.  Dr.  A.  Hava,  of 
New  Orleans,  Louisiana,  has  maintained  the  existence  of  such 
a  condition.'  His  experiments  upon  animals  and  two  or  three 
cases  noted  in  human  beings,  apparently  sustaining  this  position, 
have  led  him  to  conclude  that  an  increased  combustibility  of 
the  human  body  may  and  does  exist  as  a  result  of  a  gradual, 
progressive  and  continuous  accumulation  of  carbon  monoxide, 
during  a  long  period  of  time,  and  that  its  consequent  combus- 
tion, on  its  exposure  to  flame  or  fire,  is  possible. 

Treatment. 

In  cases  of  severe  burns  the  constitutional  as  well  as  the 
local  conditions  demand  attention.  Locally,  a  great  variety  of 
applications  has  been  employed :  starch,  gum,  oxide  of  zinc, 
solution  of  caoutchou,  collodion,  cotton  wadding,  a  mixture  of 
linseed  oil  and  lime-water  on  cotton  or  lint,  and  many  other 
agents  are  used.  The  important  consideration  is  to  exclude 
the  air  from  and  to  afford  a  protective  covering  for  the  injured 
surface.  The  constitutional  treatment  varies  in  different  cases ; 
but  its  main  object  is  to  relieve  pain,  induce  reaction  from  the 
shock,  and  support  the  depressed  nervous  system. 

For  the  first  opium  or  its  preparations  in  proper  doses  is 
indicated.     Alcoholic  stimulants  in  some  cases  are  demanded 

'  Dr.  A.  Hava,  New  Orleans  Med.  and  Surg.  Journal,  April,  1894. 
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in  addition.  After  the  stage  of  reaction  has  occurred  the 
therapeutics  must  be  governed  by  inflammatory  conditions;  or 
later  by  the  exhaustion  from  continued  pain,  suppuration,  etc. 

PosT-MoRTEM  Appearances. 

In  the  EXTERNAL  post-mortem  examination  of  a  burned 
body  careful  note  should  be  made  of  the  sex,  probable  age,  and 
every  circumstance  leading  to  the  establishment  of  the  identity 
of  the  individual.  The  parts  burned  should  be  specially  exam- 
ined as  to  their  condition,  whether  oxhibiting  redness,  vesica- 
tion, or  charring.  The  amount  of  surface  covered  by  the  bums 
should  be  computed ;  also  the  relation  of  the  burned  parts  to 
those  uninjured,  whether  separated  by  a  sharply  marked  line  of 
redness  or  merging  into  the  sound  skin  without  a  line  of 
■demarcation.  The  condition  of  the  blisters  should  be  examined 
as  to  whether  they  are  full  ■  or  empty  and  their  contents  as  to 
whether  consisting  of  clear  or  turbid  serum. 

Internally. — In  some  cases  no  lesions  are  found  on  exam- 
ination. These  are  usually  cases  where  death  occurred  from 
shock  or  severe  pain  (Case  13).  Ordinarily  the  mucous  mem- 
brane of  the  respiratory  tracts  is  congested.  In  some  instances, 
however,  no  redness  has  been  discernible.  Where  death  oc- 
curred by  suffocation  and  asphyxia,  the  trachea  and  bronchial 
"tubes  have  been  found  to  contain  a  dark  smoky  or  sooty  mucus' 
(Case  9). 

The  serous  membranes  of  the  brain,  thorax,  and  abdomen 
are  in  many  cases  found  reddened  with  effusions,  more  or  less 
considerable,  into  the  ventricles  of  the  brain  and  the  pleural, 
pericardial,  and  peritoneal  cavities  from  the  sudden  inflow  of 
blood  from  the  surface,  caused  by  the  local  injuries. 

When  the  body  has  been  badly  charred  or  incinerated  the 
skeleton  usually  remains,  and  it  is  possible  to  determine  the 
age  from  the  size  and  development  of  the  bones  and  the  sex 
from  the  shape  of  the  bones  of  the  pelvis.  Careful  search 
should  be  made  for  special  articles  of  identity.     False  teeth,"  a 

'Caspar,     "Forensic    Medicine,"  ^^The   "Parkman  Case,"   Boston, 

vol.    i.,    p.   314;   Schjerning,   Vier-      1850. 
teljahr.  ftir  gericht.  Med. ,  xli. ,  1884. 
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watch  and  chain,  buttons,  etc.,  have  alone  been  sufficient  to 
identify  the  incinerated  remains  (Case  33).  Where  the  whole 
body  and  even  the  bones  have  been  reduced  to  ashes,  some  por- 
tions of  bone,  etc.,  may  be  found  on  careful  search.  Sifting 
the  ashes  will  give  some  pieces  of  bone,  etc.,  which  may  be 
sufficient  to  disclose  the  presence  of  human  remains'  (Case 
24).  A  chemical  analysis  of  the  ashes  also  will  aid  in  estab- 
lishing this  fact.  In  cases  where  cremation  of  the  body  has 
been  resorted  to  to  conceal  crime,  the  length  of  time  necessary 
to  entirely  consume  the  human  body  may  become  an  important 
question.  A  period  of  less  than  ten  hours  has  been  proven 
sufficient." 

Period  of  the  Occurrence  op  Death. 

As  already  indicated,  death  may  occur  from  direct  causes 
during  the  first  forty-eight  hours  after  the  infliction  of  the 
burn,  or  may  take  place  during  a  period  extending  from  the 
second  day  to  the  fifth  or  even  the  sixth  week.  In  the  great 
majority  of  cases  the  fatal  result  occurs  during  the  first  five  or 
six  .days.  In  some  instances  it  may  be  important  to  establish 
the  fact  as  to  how  long  after  the  infliction  of  the  hum  the 
person  may  have  survived. 

Inflammation  and  suppuration  would  not  ordinarily  begin 
until  about  the  third  day,  hence  the  existence  of  this  condition 
would  indicate  that  the  person  had  probably  lived  two  days  or 
more;  and  the  state  of  advancement  of  these  processes  would 
afford  some  further  evidence.  The  existence  of  intestinal  in- 
flammations and  ulcerations,  which  require  some  days  for  their 
appearance  and  development,  would  also  give  some  indication 
of  the  probable  time  elapsing. 

"WAS  THE  BUBIT  ANTE  MORTEM  OR  POST  MORTEM  ? 

In  describing  the  anatomical  characters  of  a  burn  occurring 
during  life,  vesication,  the  formation  of  blisters,  is  regarded 
as  a  marked  symptom. 

While  it  is  not  an  invariable  result  in  a  burn  of  the  living 

'Report   of    the    "Druse   Case,"         ^  See  the  Druse  Case  above. 
Trans.  New  York  State  Med.  Soci- 
ety, 1887,  p.  417. 
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body,  it  is  so  constant  as  to  become  one  of  the  most  important 
factors  in  answering  the  question  as  to  the  ante-  or  post-mortem 
infliction  of  the  burn.  Where  the  bum  has  been  caused  by  a 
scalding  fluid,  or  by  burning  of  the  clothing,  or  the  direct  ap- 
plication of  flame,  blisters  are  more  likely  to  occur  than  where 
contact  with  a  highly  heated  body  has  taken  place.  In  the 
formation  of  a  blister  the  cuticle  is  raised  from  the  derma  or 
true  skin  by  the  effusion  of  a  highly  albuminous  serum,  and 
the  surrounding  skin  is  of  a  bright  or  coppery  red  color.  ,The 
time  of  the  appearance  of  such  a  blister  is  not  fixed.  It  may 
occur  almost  immediately  or  may  not  do  so  for  several  hours, 
an  interval  sufficiently  long  for  death  to  occur  from  shock.  It 
must  be  remembered  that  a  bum  inflicted  in  a  condition  of 
great  depression  of  the  vital  powers  with  insensibility  may  be 
followed  by  no  vesication  or  redness,  but  upon  reaction  and 
return  of  sensation  both  redness  and  blisters  may  appear 
(Case  17).  In  the  absence  of  blisters,  therefore,  it  cannot  be 
decided  that  for  this  reason  the  bum  was  post  mortem. 
If  from  a  blister  formed  on  the  living  body  the  cuticle  be  care- 
fully removed,  the  site  of  the  blister  will  present  an  intensely 
reddened  base.  In  the  dead  body,  if  the  cuticle  be  removed,  no 
red  base  appears,  but  the  surface  of  the  blister  becomes  dry  and 
of  a  grayish  color. 

On  the  other  hand,  if  the  presence  of  blisters  is  noted,  can 
it  be  concluded  that  the  bum  was  ante  mortem?  While  their 
presence  affords  reason  for  an  affirmative  answer,  careful  exam- 
ination of  the  blisters  as  to  their  character  and  contents  must 
be  made  in  order  to  decide;  the  presence  of  apparent  blisters  is 
not  alone  sufficient  (Cases  20,  18;  Plate  II.). 

Elaborate  experiments  have  been  made  in  order  to  decide  the 
possibility  of  producing  blisters  post  mortem. 

•  Leuret,"  in  experiments  upon  dropsical  subjects  twenty-four 
hours  after  death,  shows  the  possibility  of  raising  a  blister 
post  mortem,  but  one  which  can  be  distinguished  from  one  of 
ante-mortem  production,  in  that  it  contains  a  reddish  serum 
very  slightly  albuminous.  He  urges  extreme  care  in  deciding 
this  question. 

Christison "  found  it  impossible  to  produce  a  blister  a  few 
hours  after  death.     In  a  patient  unconscious  from  narcotic 

'  Annales    d'Hygiene,    1835,    ii.,  '  Edinb.  Med.  and  Surg.  J  lumal, 

p.  387.  vol.  XXXV.,  p.  320,  April,  1831. 
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poison,  heat  applied  four  hours  before  death  produced  a  blister 
and  a  red  line  was  formed  around  the  burns.  In  the  burns  pro- 
duced half  an  hour  after  death,  in  the  same  patient,  bUsters 
formed  in  two  places  only,  and  these  were  covered  by  dry  skin 
and  contained  air.     No  redness  appeared  around  them. 

Champouillon '  agrees  with  Leuret  in  his  conclusions,  from 
experimpnts  upon  dropsical  subjects. 

Kosack "  considers  blisters  with  albuminous  contents  diag- 
nostic of  burns  during  life,  but  states  the  necessity  for  care  in 
deciding  in  the  absence  of  other  signs  of  reaction. 

Wright '  was  able  to  produce  blisters  three  and  a  half  hours 
after  death  containing  a  small  quantity  of  pale  serum.  On 
the  same  body,  similar  experiments  fifteen  hours  after  death 
produced  blisters  containing  no  serum. 

Caspar  *  states,  as  a  result  of  experiments,  that  blisters  may 
be  produced  by  flame  after  death ;  that  they  result  from  vapor- 
ization of  the  fluid  beneath  the  cuticle  by  the  heat  employed ; 
that  they  are  not  found  to  contain  serum  and  no  line  of  redness 
is  found  at  their  base.  The  presence  after  death  of  vesications 
containing  serum  and  surrounded  by  a  reddish  base  is  an  evi- 
dence that  the  burn  was  inflicted  ante  mortem.  He  distinctly 
says :  "  It  is  quite  impossible  to  confound  a  burn  inflicted  dur- 
ing life  with  one  inflicted  after  death. " 

Woodman  and  Tidy,'  in  an  extended  series  of  experiments, 
conclude  that  while  blisters  can  be  produced  post  mortem,  they 
are  readily  distinguished  from  those  formed  ante  mortem  in 
containing  no  serum;  and  even  in  dropsical  subjects,  where 
blisters  containing  some  fluid  were  formed,  the  presence  of  but 
a  mere  trace  of  albumin  was  shown;  and,  in  all,  no  redness 
about  the  base  of  the  blisters  was  produced,  nor  any  appearance 
of  redness  after  removal  of  the  cuticle. 

Taylor  °  has  never  observed  vesications  in  post-mortem  ex- 
periments on  infants.  He  cites  a  case  of  drowning  where  the 
person,  "pulseless  and  apparently  dead,"  was  imprudently 
placed  in  a  hot  bath.  Blisters  containing  bloody  serum  were 
formed  over  several  portions  of  the  body.     He  concludes  that 

'Ann.  d'Hygiene,  1846,  i.,  p.  320.  ■"'Forensic  Medicine,"   vol.  iv., 

'Friedrich's    Blatter    f.   gericht.       p.  399. 
Med.,  1877,  Heftiii.,  p.  210.  '"Forensic  Medicine,"  Ed.  1877, 

2 "Path.   Research,   on  Vital  and      p.  886. 
Post-Mortem  Burning,"  1850.  «"Med.    Jurisprudence,"    Amer. 

Ed.,  1880,  p.  408. 
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hot  water  on  the  living  and  recently  dead  hody,  so  far  as  vesi- 
cation is  concerned,  produces  similar  effects. 

In  experiments  on  the  dead  body  immediately  after  death 
the  writer  has  failed  to  produce  any  blister  containing  serum 
or  fluid.  The  so-called  blisters  are  produced  by  the  rapid  ex- 
pansion and  evaporation  of  the  fluid  beneath  the  cuticle  over 
the  portion  to  which  the  heat  was  applied,  and  differ  distinctly 
from  blisters  caused  during  life,  in  the  absence  of  serum  or  any 
redness  of  adjacent  or  subjacent  parts  (Plate  II.). 

Chambert '  concludes  that  in  living  bodies  and  in  dead 
bodies  within  twenty-four  hours  after  death  blisters  can  be 
produced,  and  that  less  heat  will  develop  them  in  the  living. 
He  specially  emphasizes  the  difference,  m  the  albuminous  char- 
acter of  the  contents,  of  a  blister  formed  ante  mortem  and  of 
one  formed  post  mortem. 

Jastrowitz "  emphasizes  the  difference  between  blisters  formed 
during  life  and  those  occurring  in  cedematous  conditions. 

Blisters  are  to  be  distinguished  from  the  bullae  arising  from 
putrefaction.  There  is  little  danger  of  confounding  such  cases. 
In  conditions  of  putrefaction  no  redness  or  line  of  demarcation 
exists,  and  the  green  discoloration  and  other  conditions  of  the 
skin  will  suffice  to  establish  the  diagnosis. 

Schjerning '  considers  blisters  containing  highly  albuminous 
serum  as  diagnostic  of  burns  produced  during  life.  In  some 
conditions  of  depression  of  nutrition  blisters  occasionally  form, 
but  are  not  liable  to  be  confounded  with  those  caused  by 
burning. 

Decaisne,*  in  experiments  with  the  body  of  Prunier,  guillo- 
tined in  1879,  between  four  and  a  half  and  five  minutes  after 
execution,  found  that  cauterization  of  various  parts  of  the  face 
and  body  was  not  followed  by  any  evidence  of  the  formation  of 
a  blister. 

A  second  anatomical  feature  of  much  importance,  even  more 
so  than  vesication,  is  the  condition  of  the  skin  to  which  the 
heat  was  applied.  It  assumes  a  dusky  red  color  and  a  dry 
and  parchment-like  condition  (Case  8).  Surrounding  this  is 
an  area  of  grayish-white  skin  bounded   by  a  sharply  defined 

'Annales    d' Hygiene,    1859,    3d  'Eulenb.,  Vierteljahr.  f.  gericht. 

8er.,  xi.,  343,  379.  Med.,  xli.,  1885,  xlii.,  1887. 

'  Vierteljahr.    f.    gericht.    Med.,  "  Desmaze,  Hist,  de  Mdd.  16gale, 

Bd.  xxxvi..  Heft  i,,  1880.  p.  308. 
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and  deeply  injected  red  line,  which  in  turn  shades  into  the 
color  of  the  surrounding  skin.  These  features  are  more  or  less 
pronounced  according  to  the  degree  of  heat  applied  and  to  the 
length  of  time  of  contact;  or,  in  other  words,  to  the  depth  and 
severity  of  the  burn  (Plate  I.). 

MEANS  OF  DISTINGUISHING  ANTE-MOKTEM  FROM:  POST- 
MORTEM BtrRNS. 

Differentially,  a  distinction  is  to  be  made  between  the  sur- 
rounding redness  and  the  line  of  redness.  The  redness  due 
to  capillary  distention  is  transient,  disappears  under  pressure 
during  life,  and  fades  after  death.  The  line  of  redness  is  per- 
manent, changing  but  little  under  pressure,  and  remains  after 
death.  It  is  a  vital  reactionary  effort,  a  true  line  of  separation 
between  living  and  dead  tissue,  formed  in  the  same  manner  as 
the  line  of  demarcation  in  sphacelus  or  gangrene.  This  line 
of  redness,  developed  only  during  life  and  permanent  after 
death,  is  of  great  significance  in  cases  with  a  medico-legal 
bearing.  It  has  been  already  stated  that  in  persons  in  a  con- 
dition of  depressed  vitality  the  appearance  of  redness  and  vesi- 
cation is  sometimes  very  tardy  and  imperfect,  and  that  death 
from  shock  or  pain  may  occur  before  their  development  at  all. 
They  are  vital  processes  and  require  time  for  their  appearance 
in  proportion  to  the  activity  of  the  powers  of  reaction.  Hence 
in  cases  of  burning  resulting  fatally  where  vesication  and  red- 
ness do  not  appear,  the  circumstances  must  be  carefully  con- 
sidered before  deciding  that  the  burns  produced  were  post 
mortem.  With  these  qualifications,  it  may  be  stated  that  the 
presence  of  the  red  line  is  almost  uniform  in  burns  inflicted 
during  life  and  absent  in  those  occurring  after  death. 

If  upon  a  body  bearing  evidences  of  exposure  to  heat  there 
be  found  blisters  containing  highly  albuminous  serum,  and  such 
blisters,  after  the  removal  of  the  cuticle,  present  a  bright  red 
base  surrounded  by  a  bright  and  sharp  line  of  demarcation, 
with  redness  of  adjacent  surface,  we  are  justified  in  concluding 
that  the  burns  were  infiicted  ante  mortem  or,  at  farthest,  within 
a  few  moments  of  death.  If,  on  the  contrary,  the  red  line  is 
absent  and  the  blisters  contain  a  thin  watery  fluid,  with  a  yel- 
lowish and  dry  condition  of  their  base  after  removal  of  the 
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cuticle,  the  presumption  is  that  the  burning  occurred  post 
mortem. 

Where  a  number  of  burns  are  found  upon  a  body,  the  ques- 
tion whether  they  were  produced  simultaneously  may  be 
raised.  This  can  be  answered  by  examination  as  to  their  con- 
dition. If  some  show  signs  of  recent  infliction,  while  others 
are  in  conditions  of  suppuration  or  other  changes  which  only 
occur  after  an  interval,  a  difference  of  time  in  production  would 
be  probable.  But  if  all  present  mainly  the  same  conditions, 
the  probability  of  their  occurring  at  the  same  time  may  be  con- 
cluded (Plates  I.  and  II.). 

The  Condition  of  the  Blood. — Special  examination  of 
the  blood  of  persons  dying  from  the  effect  of  bums  has  been 
made  by  competent  observers.  While  it  is  not  at  present 
possible  to  define  an  exact  and  constant  condition,  specially 
characteristic,  some  features  of  interest  have  been  recently 
recorded. 

The  color  of  the  blood  has  been  variously  reported ;  in  some 
cases  as  being  of  a  dark  color  and  in  others  of  a  bright  ar- 
terial hue.  Death  by  asphyxia  or  suffocation,  by  the  depriva- 
tion of  oxygen,  and  by  the  products  of  combustion,  would  be 
accompanied  by  a  dark  or  venous  hue  of  the  blood.  An  atmos- 
phere containing  an  excess  of  carbon  monoxide,  resulting  from 
combustion,  would  cause  death  by  apnoea  with  an  arterial  hue 
to  the  blood.'  But  other  influences  must  be  considered.  Ac- 
cording to  Schjerning,"  it  is  difficult  to  deduce  positive  conclu- 
sions from  the  condition  of  the  blood.  The  changes  induced  by 
the  spleen  and  kidneys,  as  well  as  the  varying  intensity  of  the 
degree  of  heat  to  which  the  body  may  be  subjected,  tend  to 
render  positive  and  constant  conclusions  from  this  source  dif- 
ficult. 

Falk '  refers  to  the  bright  red  color  of  the  blood  found  in 
some  cases,  and  explains  this  condition  in  part  by  the  influence 
of  chemical  changes  in  the  tissues  surrounding  the  vessels. 

Wertheim "  describes  certain   conditions  observed  by  him 

'Tidy,  "Legal  Med.,"  vol.  i.,  p.  '"Die  Verbrennungen  und  Ver- 

108;  also  Buzzard,  London  Lancet,  brtihungen." 

vol.  i.,  p.  60,  1863.  •'Wien.    med.    Presse,    1868,    pp. 

'  Eulenberg's  Vierteljahr.  f.   ger.  309,  605. 
icht.  Med. ,  xli. ,  p.  44  et  seq. 


EXPLANATION   OF  PLATE  I. 


FIGURE  1.— ANTE-MORTEM  BURN. 

Scald  by  steam  from  a  boiler  bursting,  July,  1892. 

From  a  photograph,  taken  sixty  hours  after  the  accident.  The  in- 
jury covered  one-half  of  the  surface  of  the  body.  The  red  line  is 
sharply  marked  ;  the  extensive  blisters  formed  are  broken  and  their 
contents  have  escaped  ;  the  serum  drying  has  produced  yellowish  dis- 
colorations;  the  blush  of  redness  on  adjacent  parts  is  well  marked. 
Death  resulted  on  the  fifth  day. 

FIGURE  2.— POST-MORTEM  BURN. 

Eoop.  1.  (Appearances  after  application  of  a  tin  can  containing 
boiling  water.)  The  cuticle  was  raised  by  expansion.  The  blisters 
contained  no  serum  and  no  red  line  is  developed 

FIGURE  3.— POST-MORTEM  BURN. 

Exp.  2.  (Appearances  after  the  application  of  iron  at  a  duU,  rea 
heat.)  No  proper  blister  formed;  the  cuticle  was  raised,  as  in  pre- 
vious experiment.  There  was  no  serum  and  no  red  line  or  redness 
of  adjacent  parts.  The  cuticle  is  charred  at  one  poiut,  where  the  iron 
was  brought  into  contact  with  it. 
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Burn,  Two  hours  after  death,  by  Iron  at  a  dull  red  heat. 
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and  mentions  an  increase  in  the  number  of  the  leucocytes,  to- 
gether with  the  presence  of  haemoglobin  and  melanin. 

Hoppe  Seyler  meets  with  similar  results  and  arrives  at  the 
same  conclusions  in  his  observations. 

Ponfik,"  on  the  contrary,  is  doubtful  of  the  constant  presence 
of  some  of  these  conditions  and  also  of  their  diagnostic  value. 

Seliger "  confirms  the  conclusions  of  Wertheim,  in  that  he 
describes  the  presence  of  crystalline  bodies  and  of  dark  dis-  . 
colorations  (melanin). 

Some  spectroscopic  analyses  have  disclosed  the  presence  Of 
bands  additional  to  those  of  normal  blood.  The  lack  of  uni- 
formity of  conditions  described  and  of  conclusions  reached 
leaves  the  subject  in  a  position  of  uncertainty.  Examination  of 
the  blood  of  those  dying  from  burns  has  not  been  so  exten- 
sively and  minutely  followed  as  to  enable  us  to  decide  questions, 
which  may  arise  in  any  case. 

"WAS  DEATH  ACCIDENTAL,  SUICIDAL,  OB  HOMICIDAL  ? 

Nearly  all  deaths  occurring  from  burning  are  accidental, 
very  few  homicidal,  and  hardly  more  than  a  few  exceptional 
cases  suicidal. 

It  is  important  in  cases  of  legal  investigation  to  note  the 
position  of  the  body  when  found  and  its  relation  to  the  ap- 
parent source  of  fire ;  the  parts  of  the  body  and  clothing  burned, 
etc. ;  evidences  of  violence  should  be  carefully  observed,  such 
as  contusions,  fractures  of  bones,  wounds  of  the  soft  parts, 
evidences  of  strangling,  etc.  (Case  22).  These  should  be  spe- 
cially sought  in  the  site  of  the  burned  portions,  as  burning  and 
cremation  of  the  victim  are  sometimes  a  resort  to  conceal  homi- 
cide. In  considering  the  character  of  the  apparent  wounds,  it 
must  be  remembered  that  extensive  injuries,  resembling  wounds, 
may  result  from  the  effects  of  fire,'  and  these  must  be  carefully 
distinguished. 

Inability  to  detect  special  marks  of  violence  need  not  preclude 
the  possibility  of  its  commission  and  of  its  being  a  possible  cause 
of  death    (Case   19).     The  parts  burned,  the  character  and 

'Berliner      klinische      Wochen-  ^Eulenberg's  Vierteljahr.  f.  ger- 

schrift,  1876,  No.  17;  1877,  No.  46.         icht.  Med.,  xlii.,  p.  47. 

^  See  page  643  of  this  section. 
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depth  of  the  burns,  and  their  relation  to  the  apparent  source  of 
burning,  with  consideration  of  their  probable  simultaneous  ex- 
posure, are  all  circumstances  of  weight  in  forming  an  opinion. 
The  position  of  the  body  in  relation  to  the  fire  should  also  be 
considered.  In  accidental  burning,  except  in  cases  of  intoxica- 
tion, epileptic  seizures,  or  other  sources  of  helplessness,  the  vic- 
tim is  quite  likely  to  be  found  at  a  distance  from  the  fire,  owing 
to  his  efforts  to  escape. 


CASES. 

Case  1.  Death  from  Cold.  Accidental  (Dr.  Hilty  in  Caspar's 
Vierteljahrschrift,  II.,  1865,  p.  140). — Male,  set.  52;  intoxicated. 
Severe  winter  weather  ;  death  from  exposure.  Post  mortem :  Blood 
crimson  ;  both  sides  of  heart  full ;  internal  organs  congested. 

Case  2.  Criminal  Exposure  to  Cold  (Ann.  d'Hygiene,  1868, 
Vol.  II.,  p.  173). — Girl,  unmarried ;  sudden  delivery  when  at  stool. 
She  stated  that  she  had  fainted,  and  found  the  child  dead  when  she  re.^ 
covered.  The  child  had  breathed  and  the  cord  was  cut.  No  marks  of 
violence.  Evidence  of  death  being  caused  by  wilful  exposure.  Im- 
prisoned. 

Case  3.  Ill-Treatment  and  Criminal  Exposure  {Ann.  d'Hy- 
giene, Vol.  VI.,  p.  207,  1831). — ^Man  and  wife  tried  for  manslaughter 
of  a  chUd,  set.  11.  Wife  the  stepmother.  Starvation  and  ill-treatment 
by  mother,  followed  by  forcing  the  child,  in  a  cold  December  day,  to 
get  into  a  barrel  of  cold  water  and  remain  there.  Though  removed  by 
a  servant,  she  was  again  placed  in  the  cold  water  by  the  mother,  death 
resulting.     The  woman  was  sentenced  to  life  imprisonment. 

Case  4.  Sunstroke,  High  Temperature,  etc.  (Dr.  A.  Flint,  Jr., 
New  York  Med.  Jour.,  1872,  p.  168  ;  Dr.  Katzenbach,  New  York  Med. 
Jour.,  1873,  p.  93). 

Case  6.  Scald,  Drinking  from  a  Tea-kettle.  Accidental  (Mr. 
Sympson,  Brit.  Med.  Jour.,  1875,  June  19th,  p.  809). — Boy,  ast.  2i 
years,  drank  boiling  water  from  spout  of  tea-kettle.  Inflammation  of 
pharynx  and  glottis.    Tracheotomy  ;  recovered. 

Case  6.  Fatal  Scald  of  Insane  Person  in  a  Bath  {Brit.  Med. 
Jour.,  April,  1871,  p.  456). — An  insane  patient  fatally  scalded  in  a  bath, 
through  carelessness  of  an  attendant.  The  charge  of  manslaughter 
brought  against  the  attendant. 

Case  7.  Fatal  Burn  of  Genitals.  Accidental  (Caspar,  "Forensic 
Med.,"  Vol.  I.,  p.  315).— Female  child,  2i  years,  fell  on  a  hot  flat- 
iron.  Genitals  burned ;  died  in  eleven  days.  Vagina  gangrenous  ; 
blood  fluid  ;  lungs  anaemic  and  pale  ;  trachea  bright  red,  etc. 
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Cases.  Red,  Parchmenty  Skin,  Cracks,  etc.  (Caspar,  "Forensic 
Med.,"  Vol.  I.,  p.  307). — While  a  chimney-sweep  was  cleaning  a  chim- 
ney a  fire  was  lighted  below.  Death.  The  entire  skin  was  of  a  coppery 
red  color,  with  yellow  patches.  No  carbonization.  Skin  parchmenty, 
with  fissures  upon  the  edges  of  which  the  fat  had  melted  and  flowed 
out. 

Case  9.  Asphyxia.  Sooty  Mucus,  etc.  (Caspav,  ^'Forensic  Med.," 
Vol.  I.,  p.  314). — Two  children,  set.  8  and  7,  burned;  death  from 
asphyxia.  The  youngest,  the  girl,  burned  externally;  the  boy  was 
not.  Post  mortem  in  both  showed  the  trachea  to  contain  frothy  and 
sooty  mucus.  Lungs  and  vessels  of  thorax  and  abdomen  distended 
with  dark  and  fluid  blood.     Brain  congested,  etc. 

Case  10.  Burn  of  Body.  Inflammation  of  Stomach  {Amer.  Jour. 
Med.  Sciences,  Jan.,  1861,  p.  137). — Superficial  burn  of  lower  part  of 
body.  Death  on  the  thirteenth  day.  Post-mortem  examination 
showed  the  stomach  inflamed  and  the  intestines  also. 

Case  11.  Accidental  Scald.  Pleurisy  (Caspar,  "Forensic  Med.," 
Vol.  I.,  p.  312). — Female  child,  set.  6;  scalded  with  a  pot  of  boiling 
coffee  overturned  upon  the  side  of  neck,  right  axilla,  thorax,  and  right 
arm.  Death  on  the  eighth  day.  Post-mortem  examination  revealed 
inflammation  of  right  pleura,  pericardial  effusion,  etc.     Body  anaemic. 

Case  13.  No  Internal  Lesion  Found  (Guy's  Hospital  Reports, 
1860,  Vol.  VI.,  p.  146). —Female,  set.  9.  Burn  of  upper  part  of  chest 
and  arms  by  clothing  taking  fli-e.  Death  on  the  ninth  day.  Post- 
mortem examination  revealed  no  lesion  of  the  internal  organs. 

Case  13.  Cracks  and  Fissures  of  Skin  (Caspar,  "  Forensic  Med.," 
Vol.  I.,  p.  314).— Male,  set.  83.  Clothing  caught  flre;  death.  Body 
carbonized.  On  right  side  were  flssures  opening  into  the  abdomen ; 
the  viscera  could  be  seen,  etc. 

Case  14.  Fissures,  Vessels  Crossing,  etc.  (Taylor,  "  Med.  Jurispru- 
dence," Vol.  I.,  p.  696).— Boy,  set.  2;  death  in  three-quarters  of  an 
hour.  On  legs  were  flssures  and  lacerations  near  each  knee.  On 
right  thigh  a  laceration  2f  inches  long,  I  inch  deep  and  \  inch  wide  ; 
fatty  tissue  seen  beneath.  No  blood  effused ;  small  vessels  could  be 
seen  stretching  across  the  flssures. 

Case  15.  Brain  Congested,  etc.  (Caspar,  "Forensic  Med.,"  p.  316, 
Vol.  I.). — Boy,  set.  Ij  years,  set  flre  to  his  clothing.  Death  in  1| 
days.  Post-mortem  examination  showed  congestion  of  the  brain,  in- 
flammation of  the  trachea,  engorgement  of  the  lungs  with  hepatization 
of  the  lower  part  of  the  right  lung. 

Case  16.  Burn  of  Lower  Part  of  Body.  Deaf  ft.  (same  reference). — 
Woman,  set.  81 ;  burn  of  lower  part  of  body,  including  the  gluteal  re- 
gion, the  perineum  and  genital  organs  (external).  Death  after  several 
days.  Post-mortem  examination  showed  the  upper  lobe  of  left  lung 
in  a  stage  of  red  hepatization,  etc. 

Case  17.   Tardy  Appearance  of  Redness  and  Vesication  (Tidy, 
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"Legal  Med.,"  Vol.  II.,  p.  124,  Qase  15). — ^Woman,  insensible  from, 
cold,  had  hot  water  applied  in  tins  to  her  sides  and  feet.  The  flannel 
coverings  became  displaced  and  the  hot  tins  came  in  contact  with  the 
body.  No  redness  or  vesication  could  be  detected  two  hours  after- 
ward. The  next  day,  when  consciousness  had  returned  and  recovery 
from  insensibility  had  taken  place,  the  parts  had  become  reddened, 
and  vesicated. 

Case  18.  Were  the  Burns  Ante  Mortem  or  Post  Mortem  f  (Caspar, 
"Forensic  Med.,"  Vol.  I.,  p.  317). — Woman  intoxicated;  clothing 
caught  fire ;  death  due  to  asphyxia.  Some  burns  apparently  caused 
during  life  and  some  after  death.  The  case  was  decided  upon  the 
character  of  the  vesications  and  their  contents.  Lungs  and  other  or- 
gans normal.    Right  side  of  heart  engorged  with  dark  blood. 

Case  19.  Murder.  Body  Burned  (Dr.  Duncan,  Med.  Gazette, 
Lond.,  Vol.  VIII.,  p.  170). — Man  charged  with  the  murder  of  his  wife 
and  attempting  to  bum  the  body  afterward.  The  body  was  so  exten- 
sively  burned  as  to  remove  all  means  of  deciding  the  cause  of  death. 
The  man  claimed  that  her  clothing  took  fire  when  she  was  intoxicated. 
Persons  in  the  same  house  had  heard  sounds  of  a  struggle  before- 
smeUing  smoke  and  fire.  Furniture  was  not  burned,  nor  the  house. 
The  prisoner  was  found  guilty  of  murder. 

Case  20.  Blisters.  Was  the  Scalding  Ante  Mortem,  f  (Taylor, 
"Med.  Jurisprudence,"  8th  Am.  Ed.,  p.  411). — ^The  body  of  an  infant: 
found  in  a  saucepan,  boiled.  The  prisoner  admitted  that  the  child  had 
breathed.  The  boUing  water  had  destroyed  the  means  of  positively 
deciding  whether  the  child  had  breathed.  Blisters  found  upon  it  con- 
tained yellow  serum.  Was. the  child  living  when  put  in  the  water? 
The  prisoner  was  acquitted. 

Case  21.  Scald  of  a  Lunatic  in  a  Bath  (Taylor,  "Med.  Jurispru- 
dence,'" 8th  Am.  Ed.,  p.  411). — Insane  patient  placed  in  a  hot  bath. 
Temperature  123°  F.     Death  in  coUapse  next  day  (1879). 

Case  22.  Criminal  Burning,  Strangling  (Report  of  Profs.  Liebig 
and  Bischoff,  of  Giessen,  March,  1850). — The  man  Stauff  was  tried  at- 
Darmstadt  for  the  murder  of  the  Countess  of  Groerlitz,  whom  he  had 
attacked  and  murdered  in  her  chamber,  and  then  fired  the  furniture 
in  order  to  conceal  the  crime.  It  was  uncertain  whether  she  had  died 
from  injury  to  the  head  or  from  strangulation.  The  tongue  protruded 
and  was  swollen,  as  in  cases  of  strangling,  and  maintained  this  con- 
dition. He  was  convicted  chiefly  on  circumstantial  evidence.  After 
conviction  he  confessed  that  he  had  strangled  her  and  then  set  fire  to- 
the  furniture,  which  he  had  piled  up  about  her. 

Case  23.  Murder.  Body  Burned.  Identified  ("Report  of  the 
Trial  of  Prof.  Webster,"  etc.,  Boston,  1850).— Prof.  Webster  MUed  Dr. 
Parkman  and  then  burned  the  body,  in  portions,  in  a  furnace  in 
his  laboratory.     Search  among  the  cinders  of  the  furnace  disclosed. 
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pieces  of  human  bones  and  a  set  of  false  teeth  which  the  dentist  who 
made  them  recognized  as  made  by  him  for  Dr.  Parkman,  etc. 

Case  24.  Murder.  Body  Entirely  Burned.  Identified  (the 
"Druse  Case,"  Trans.  New  York  State  Med.  Soc,  1887,  p.  417).— 
Mrs.  Druse,  with  the  compulsory  aid  of  her  children,  killed  her  hus- 
band with  an  axe.  The  body  was  burned  in  a  wood  stove,  with  pine 
shingles.  The  ashes  were  thrown  into  a  swamp  near  by.  They  were 
found  and  carefully  sifted.  Pieces  of  bone  of  various  sizes,  identified 
as  human,  were  found,  as  also  a  few  porcelain  buttons,  etc.  A  few 
hairs  found,  with  stains,  completed  the  identity.  Experiments  in  this 
case  showed  that  the  body  could  have  been  consumed  within  ten 
hours.     The  prisoner  was  convicted  of  murder. 


DEATH  FROM  STARVATION. 

IN  ITS  MEDICO-LEGAL  ASPECT. 


BY 

ENOCH  y.  STODDARD,  A.M.,  M.D., 

Bmeritiis  Professor  of  Materia  Medica  and  Hygiene  in  the  University  of  Buffalo: 

Member  of  the  Medical  Society  of  the  State  of  New  York  and  of  the  Central 

New  York  Medical  Association;  Fellow  of  the  New  York  Academy 

of  Medicine  and  of  the  American  Academy  of  Medicine; 

Late  Surgeon  65th  Begt.  N.   Y.   Vols. ;  Late 

Health  Commissioner^  Bochester^ 

N.  T. ;  etc. ,  etc. 


STABVATIOK 

GENERAL  CONSIDERATIONS. 

Physiology  teaches  that  life  can  only  be  maintained  in 
thCi  living  organism  by  a  constant  equilibrium  '  between  its 
waste  and  repair.  Nutrition  is  a  term  by  which  we  describe 
this  double  movement  of  renewal  of  the  molecular  structure  of 
the  body,  and  in  this  general  sense  only,  that  nutrition  is  synony- 
mous with  the  maintenance  of  the  organism  in  a  stable  condi- 
tion, is  it  employed  here. 

This  condition  of  equilibrium  is  maintained  by  a  regular 
and  constant  supply  of  food. 

A  food  may  be  defined  to  be  a  substance  which,  after  intro- 
duction into  the  body,  supplies  material  for  the  renewal  of  its 
tissues  or  sustains  some  of  its  vital  processes.  Foods  vary 
greatly  in  their  properties  as  restorative  or  constructive  agen- 
cies, some  containing  but  few  essential  properties,  while  others 
combine  almost  all  of  the  elements  required.  As  some  foods 
contribute  elements  for  tissue  restoration,  others  are  specially 
concerned  in  the  calorifacient  activities  of  the  organism,'  while 
others  are  marked  in  their  tendency  to  take  part,  almost  exclu- 
sively, in  special  chemical  processes." 

The  various  articles  used  as  foods  contain  nutritive  ele- 
ments combined  with  innutritions  substances.  They  have  been 
variously  classified,  but  are  conveniently  divided  into 

I.  Organic  foods,  \  «"  Nitrogenous  (CH  O^.).        oleaginous 

S      '^     "     '^b.  Non-nitrogenous  (C.H.O.),  I  og^^j,ej^y^j.^^gg 

TT    T  •     J!    J     ( «•  Water,  H2O. 

II.  Inorganic  foods,  \  ^    Saline  substances. 

Nitrogen  enters  largely  into  the  composition  of  the  body,  and 
hence  must  be  abundantly  supplied  and  in  combination. 

'Flint's  "Text-Book  of  Physiol-  "Foster,    "Handbook    of    Physi- 

ogy,"  Ed.  1877,  p.  517;    I.  Forster,  ology,"   Ed.   1880,   p.  457;    Kirke's 

"Ze'itschrift    ftir    Biologie,"    tome  "Handbook    of   Physiology,"  11th 

ix.,  1873.  Ed.,  vol.  i.,  p.  311. 
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Of  the  non-nitrogenous  elements  the  most  important  are  fat, 
sugar,  and  starch. 

The  inorganic  principles  are  essential  to  the  process  of  nu- 
trition. Water,  constituting  87  per  cent  of  the  bulk  of  the 
body,  is  demanded  in  constant  supply;  while  the  saline  sub- 
stances are  necessary  for  the  perfect  performance  of  many  of 
its  chemical  processes. 

It  is  apparent  that  no  single  element  can  alone  carry  on 
the  nutrition  of  the  body,  and  hence  variety  in  the  supply  of 
food,  as  well  as  sufficiency  in  its  quantity,  is  essential  to  nor- 
mal nutrition.  Nor  are  these  the  only  factors  in  this  complex 
problem.  Proper  preparation  of  food,  its  supply  at  necessary 
temperatures,'  and  other  requirements  enter  into  the  question 
of  normal  or  sufficient  alimentation." 

Alimentation  is  sufficient  when  it  is  so  regulated  that  all 
the  functions  of  the  body  are  performed  in  a  complete  and  reg- 
ular manner.  Insufficient  alimentation  induces  a  series  of  phe- 
nomena and  a  result  which  have  been  designated  "  inanition," 
or  "starvation." 

The  exact  amount  of  aliment  required  by  each  individual 
can  only  be  stated  in  a  general  way.  In  the  circumstances  in 
which  he  is  placed,  the  supply  must  be  of  such  character  and 
quantity  as  shall  be  proportionate  to  the  constructive  and  repa- 
rative needs  of  his  body.  It  is  possible,  however,  to  state  a 
mean  for  the  various  ages  and  occupations  of  life. 

Physiologists  generally  agree  that  in  ordinary  conditions 
of  exercise  the  following  represents  the  amounts  of  the  several 
food  elements  necessary  for  the  adult  individual  daily : 

Albuminous  substances 120  gms.  =  4  oz. 

Fatty  substances 60     "     =2  " 

Carbohydrates 360    "     =13  " 

Taking  the  fatty  matters  as  the  unit,  the  daily  allowance 
would  bear  the  following  proportions : 

Fats,  1;  albuminoids,  3;  carbohydraties,  6. 

These  quantities  and  especially  the  fats  and  carbohydrates, 
in  conditions  of  hard  muscular  labor,  must  be  increased ;  and 
the  proportion  would  then  stand : 

'F.    Spaeth,    "Archiv     fiir    Hy-  i^Eochard,    "Encyclopaed.    d'Hy- 

giene,"  1886,  pp.  68-81.  giene,"  vol.  ii.,  p.  796. 
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Fats,  1;  albuminoids,  1.7;  carbohydrates,  7. 

The  division  of  this  amount  of  food  elements  into  proper 
portions  during  twenty-four  hours  is  important.  This  must 
be  regulated  by  the  habits  and  other  circumstances  of  the  indi- 
vidual.' 

The  occurrence  of  death  solely  from  privation  of  food  is 
comparatively  rare ;  yet  it  is  suflQciently  frequent  to  be  consid- 
ered as  one  of  the  causes  of  violent  death  and  to  demand  inves- 
tigation, since  circumstances  may  be  such  as  to  constitute  a 
homicide  from  criminal  neglect  or  a  suicide  from  intentional 
abstinence  from  food. 

"Starvation,"  or  "inanition,"  may  be  considered  as 
being  acute  or  chronic  according  as  the  requisite  food  has 
been  suddenly  and  completely  or  gradually  withheld. 
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The  complete  deprivation  of  food  induces  a  series  of  modifi- 
cations of  the  functions  of  the  body,  differing  somewhat  from 
those  developed  by  a  partial  and  prolonged  deprivation.  The 
length  of  time  during  which  complete  absence  of  food  can  be 
endured  varies  with  circumstances.  In  absolute  stoppage  of 
the  food  supply  the  acute  sensations  of  hunger  pass  away  after 
the  first  one  or  two  days,  and  are  succeeded  by  profound  func- 
tional disturbances  with  weakness  and  depressing  sensations 
over  the  epigastric  region,  accompanied  by  distressing  thirst." 
The  mouth  is  dry  and  the  tongue  heavily  coated ;  the  breath  is 
fetid ;  the  skin  is  harsh,  dry,  and  exhales  a  disagreeable  odor ; 
the  feces  become  more  and  more  scanty  until  the  latter  days  of 
liffe,  when  diarrhoea  usually  supervenes ;  the  face  and  extremi- 
ties become  rapidly  emaciated ;  the  person  walks  with  a  weak 
and  tottering  gait ; '  the  urine  is  small  in  quantity  and  very 
acid ;  muscular  feebleness  gradually  reaches  complete  inability 
to  move ;  ringing  in  the  ears,  insomnia  and,  in  some  cases,  hal- 

'For    elaborate   statements   con-  Ed.  1873,  p.  179;    Levy,  "Traite  de 

suit  Edward  Smith,  "Foods,"  Int.  Hygiene, "-vol.  i.,  p.  739. 

Sci.  Ser.,   N.  Y.  Ed. ,  1878 ;    Pavy,  'Corrigan,      "On     Famine    and 

"On  Food,"  2d  Ed.,  1881,  N.  Y.,  p.  Fever,"  etc.,  Dublin,  1849. 

467;   Buck,   "Hygiene,"  Ed.    1879,  ^Dounivan,  "On  Famine,"  Dub- 

vol.  i.,  p.  190;  Parkes,  "Hygiene,"  lin  Med.  Press,  1848,  p.  67. 
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lucinations '   with  delirium  and  convulsions  precede    death, 
though  these  latter  symptoms  are  not  uniformly  observed." 

"CHRONIC    STARVATION,"   "CHRONIC  INANITION." 

This  form  of  starvation,  met  with  most  extensively  during 
the  prevalence  of  famine,  also  occurs  in  conditions  demanding 
legal  investigation. 

The  symptoms  are  sufficiently  constant  and  characteristic. 
Emaciation  becomes  extreme,  the  skin  dry  and  rough,  exhaling 
a  disagreeable  odor  and  often  covered  with  a  coating  not  en- 
tirely attributable  to  filth;  the  breath  is  fetid  and  ofiEensive. 
With  some  exceptions,  the  victim  retains  his  consciousness  and 
ability  to  move  about,  muscular  efforts  becoming  more  and 
more  feeble;  the  voice  becomes  faint;  the  evacuations  infre- 
quent, dry  and  dark ;  the  urine  scanty  and  high-colored,  death 
occurring  suddenly  at  the  end,  with  delirium  in  some  cases. 

The  length  of  time  during  which  these  symptoms  are  de- 
veloped and  their  intensity  depend  mainly  upon  the  amount 
and  character  of  the  aliment  actually  supplied  during  the  period 
before  death. 

Upon  the  PULSE  and  circulation  the  effects  of  starvation 
are  manifest  in  increased  frequency  and  feebleness  of  the  car- 
diac contractions  and  lessened  force  of  the  cardiac  impulse ;  this 
is  more  and  more  marked  as  the  anaemic  condition  becomes 
profound.  In  some  cases  the  pulse  is  greatly  reduced  in  fre- 
quency, as  well  as  in  force,  dropping  as  low  as  thirty-seven 
beats  in  the  minute,"  and  auscultation  reveals  the  existence  of 
cardiac  bruits. 

In  connection  with  enfeeblement  of  the  circulation,  a  ten- 
dency to  hemorrhagic  conditions  is  common,  with  purpuric  and 
petechial  eruptions  in  some  cases. 

Temperature. — A  subnormal  temperature  is  frequently 
noted  in  the  progress  of  chronic  wasting  disease.  In  inanition, 
which  in  some  respects  induces  a  similarly  profound  disturb- 
ance of  the  functions  of  nutrition,  an  analogous  lowering  of  the 

'  Folet,  Ann.  de  Hygiene  et  de  Times  and  Gazette,  1861,  vol.  i.,  p. 
Med.  Legal,  2d  ser.,  vol.  xlviii.  344. 

"Sloan,    London    Med.    Gazette,  ^Chossat,    "Eecherches     experi- 

vol.  xvii.,    p.    265;    Martin,    Med.       mentales    sur    inanition,"    Paris, 

1843,  p.  45. 
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body  temperature  occurs.  Chossat  clearly  shows  in  his  ex- 
periments the  influence  of  starvation  in  depressing  the  body 
temperature.  This  abasement  of  temperature  does  not  remain 
constant,  but  daily  oscillations  appear,  differing  from  those 
occurring  in  conditions  of  normal  alimentation. 

While  the  normal  diurnal  variation  in  the  fully  nourished 
is  about  0.3°  to  1.0°  C.  (0.5°  to  1.7°  F.),  in  the  starving  this 
variation  reaches  3.28°  C.  (5.4°  F.).  This  rises  to  nearly  double 
this  amount  during  the  latter  days  of  life,  and  is  greatly  in- 
creased above  this  figure  during  the  day  preceding  death. 
The  temperature  at  the  close  falls  to  a  mean  of  24.9°  C.  (7(5° 
F.),  and  at  the  moment  of  death  has  been  noted  at  18.5°  C. 
(66°  F.). 

Emaciation. — Loss  of  weight  is  the  most  striking  and  con- 
stant symptom  of  starvation.  The  rapidity  of  its  production 
and  its  extent  are  modified  by  circumstances.  A  very  consid- 
erable loss  of  weight  can  be  sustained  by  the  ordinary  individ- 
ual without  a  fatal  result. 

Chossat'  fully  demonstrated  the  effects  of  inanition  upon 
the  various  functions  and  organs  of  the  body  in  animals,  and 
has  drawn  the  conclusion  that  a  loss  of  weight  exceeding  four- 
tenths  of  the  entire  weight  of  the  body  is  productive  of  a  fatal 
result.  These  deductions  may  be  adopted  as  applicable  to  the 
human  species.  This  statement  must  be  accepted  as  a  mean, 
as  it  is  capable  of  variation  by  circumstances,  such  as  age, 
obesity,  etc. 

Death  may  occur  before  so  great  a  loss  has  been  reached  in 
some  cases,  and  in  the  obese  the  fat  may  disappear  entirely 
and  cause  a  loss  reaching  five  per  cent  of  the  entire  weight  of 
the  body,  in  a  very  fat  animal,  without  a  fatal  result. 

Bouchardat "  considers  that  the  important  question  is  the 
extent  to  which  the  blood  and  organs  of  the  body  contribute  to 
this  loss  of  weight.  Impoverishment  of  the  bipod  by  inanition, 
which  at  the  time  of  death  has  been  found  to  amount  to  six- 
tenths  of  its  solid  constituents,  is  one  of  the  most  vitally  serious 
elements  of  this  loss;  and  a  relative  increase  of  its  watery  por- 
tion appears,  without  regard  to  the  employment  of  water  as  a 
beverage: 

'  "  Recherches  experimentales  sur  ^  Bouchardat,  "  De  1' Alimentation 

inanition, "  1845.  insufflssant, "  Paris,  1852,  p.  10. 
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It  must  be  remembered  that  in  wasting  diseases  extreme 
emaciation  may  occur  under  a  liberal  diet,  and  may  continue 
for  a  considerable  time  before  death.' 

The  muscular  system  becomes  greatly  enfeebled,  atrophied, 
and  unable  to  perform  its  functions ;  the  loss  sustained  by  the 
muscles  least  used  being  most  marked.  The  extent  of  muscular 
power  possible  in  starvation  varies  in  different  individuals  and 
in  various  circumstances. 

The  vigorous  and  healthy  adult,  as  a  rule,  retains  muscular 
power  to  a  greater  extent  and  for  a  longer  period  than  the  child 
or  aged  person,  under  similar  circumstances. 

Exposure  to  a  rigorous  climate,  prolonged  fatigue,  etc.,  rap- 
idly reduce  capacity  for  muscular  effort  in  conditions  of  inani- 
tion. 

The  Period  at  which  Death  Occurs. 

This  is  influenced  by  many  circumstances.  It  is  difficult  to 
fix  an  exact  period  for  the  duration  of  life  in  complete  depriva- 
tion of  food,  or  acute  starvation,  and  it  is  certainly  more  so 
in  chronic  inanition,  when  the  modifying  circumstances  are  in- 
creased in  number  and  complexity. 

A  large  number  of  cases  of  prolongation  of  life  during  a 
period  of  absolute  deprivation  of  food  which  has  been  stated 
to  extend  over  weeks  and  even  months,  cannot  be  accepted  as 
free  from  error,  and  hence  are  not  considered  here. 

A  sufficient  number,  accurately  observed  and  well  attested 
by  unimpeachable  authorities,  have  led  to  the  conclusion  that 
the  healthy  adult,  in  a  total  deprivation  of  food,  can  exist  for  a 
period  not  exceeding  ten  to  twelve  days.  On  one  of  the  Inman 
line  of  steamers,  a  young  man,  aged  twenty  years,  endured  ab- 
solute deprivation  of  all  food  and  water  during  eleven  days,  re- 
covery following.'' 

Sarah  Jacobs,  a  child  of  thirteen  years  ("the  Welsh  fast- 
ing girl "),  had  been  exhibited  by  her  parents  as  a  miraculous 
being  under  the  pretence  that  she  had  eaten  nothing  during  two 
years. 

The  child  being  placed  under  complete  surveillance  by  four 

■Greenfield,    Brit.     Med.    Jour.,  «Dr.  MoLoughlin,    London  Lan- 

Oct.  30th,  1877.  cat,  Nov.  2d,  1878. 
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nurses  from  Guj''s  Hospital  for  eight  days,  during  which  period 
no  food  was  taken,  died  on  the  ninth  day. 

The  post-mortem  examination  showed  all  organs  of  the  body 
to  be  in  a  healthy'  condition.  The  stomach  was  empty,  with  the 
exception  of  three  teaspoonfuls  of  a  thin  acid  fluid.  The  intes- 
tines were  also  empty  and  their  walls  were  not  thinned.  A 
layer  of  fat,  half  an  inch  or  more  in  thickness,  was  found  under 
the  skin  of  the  chest  and  abdomen.  The  liver  was  in  a  healthy 
condition,  as  also  the  kidneys  and  spleen.  The  bladder  was 
empty. 

The  parents  were  tried  on  a  charge  of  manslaughter  and 
were  convicted  of  causing  death  by  criminal  negligence.' 

Caspar  gives  the  details  of  a  case  observed  by  him  of  a 
man  aged  thirty-six  years,  who  endured  total  abstinence  from 
all  food  for  eleven  days',  recovery  following." 

Cases  are  reported  of  miners  who  have  been  imprisoned  by 
accidents  in  mines  for  eight,  nine,  and  nine  and  one-half  days, 
with  recovery  following  rescue  at  the  end  of  this  time.' 

While  the  period  stated  may  serve  as  a  maximum  limit  to 
which  life  may  be  extended  in  acute  starvation,  there  are  cir- 
cumstances which  must  be  considered  as  modifying  this. 

Body  Condition. — It  need  hardly  be  stated  that  the  indi- 
vidual in  perfect  health  can  sustain  complete  inanition  longer 
than  the  enfeebled  or  diseased.  The  presence  or  absence  of  fat 
modifies  considerably  the  power  of  endurance. 

Age. — Infants  bear  starvation  badly  and  succumb  more 
quickly  than  the  adult.  The  aged,  while  they  bear  a  moderate 
amount  of  food  better  than  the  young  adult,  do  not  endure  a 
complete  deprivation  for  so  long  a  time. 

Cold. — The  depressing  influence  of  cold  upon  the  vital  func- 
tions, especially  in  the  young  and  feeble,  renders  it  a  powerful 
factor  in  shortening  the  duration  of  life  in  starvation. 

The  Supply  ofWater. — When  all  food  is  withheld,  free 
use  of  water  as  a  drink  tends  to  increase  the  length  of  the  inter- 
val before  death.  In  several  cases  of  protracted  fasting,  the 
use  of  water  in  moderate  amount  has  been  resorted  to  with 

'Reg.    V.  Jacobs  and  wife,  Car-  Syd     Soc.   Pub.,   vol.   ii.,    p.   29; 

tnarthen    Summer    Assizes,     1890;  London   Lancet,   April  11th,  1877, 

also  London  Lancet,   1890,  vol.  ii.,  PP-  580-620. 

"    J33  ^Thornhill,    Med.   Gazette,    Nov. 

s  Caspar,    "Forensic    Medicine,"      38th,  1835,  p.  390. 


984  STARVATION— STODDAKD. 

the  apparent  result  of  amelioration  of  some  of  the  distressing 
symptoms  and  lengthening  the  period  of  endurance. 

Dr.  Tanner,  a  physician,  attempted  in  July  and  August, 
1880,  at  New  York,  a  complete  fast  of  forty  days'  duration,  with 
the  exception  of  the  free  use  of  water.  In  this  case  absolute 
abstinence  from  all  nourishment  is  questioned,  as  no  strict 
medical  surveillance  was  maintained. 

The  Italian  Succi,  at  New  York,  in  1890,  undertook  a  vol- 
untary abstinence  from  food  for  forty  days,  lander  surveillance, 
with  the  use  of  simple  liquids  and  of  some  narcotic  substance. 
He  completed  the  fast,  but  beyond  this  fact  the  case  is  with- 
out scientific  value. 

Catalepsy. — Certain  abnormal  conditions  of  the  nervous 
system  are  met  where  the  activity  of  the  vital  functions  is  very 
considerably  lowered  and  the  various  processes  of  the  economy 
are  in  a  condition  of  semi-suspension.  Cases  of  this  character 
have  been  observed  where  the  supply  of  food  has  been  almost 
entirely  suspended  for  a  period  of  several  days,  with  but  little 
emaciation  and  other  symptoms  characteristic  of  inanition. 

"WAS  STARVATION  ACCOMPANIED  BY  OTHER  ILL 
TREATMENT  ? 

This  question  may  arise  where  evidences  of  starvation  are 
apparent. 

Such  cases  are  met  among  young  children  neglected  or 
abused  by  parents  or  those  in  whose  care  they  may  have  been 
placed,  or  among  the  alienated  or  sick  in  the  care  of  cruel  or  un- 
sympathetic attendants. 

Infants  placed  with  "  wet-nurses  "  or  found  in  the  so-caUed 
"  baby  farms  "  also  furnish  cases  which  fall  under  this  head. 

A  careful  examination  into  the  collateral  circumstances  of 
the  case,  together  with  the  results  of  a  careful  post-mortem  ex- 
amination, usually  render  a  positive  answer  to  this  question 
possible. 

POST-MORTEM  EXAMINATION. 

The  dead  body  exhibits  appearances  quite  characteristic. 

£!niaciation  is  very  marked  and  sometimes  reaches  an  ex- 
traordinary degree,  surpassing  that  of  prolonged  and  wasting 
diseases. 
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In  extreme  cases  the  fat  entirely  disappears  throughout  the 
body ;  the  omentum  and  mesentery  are  entirely  devoid  of  it,  as 
well  as  the  subcutaneous  and  intermuscular  cellular  tissue. 
The  muscles  are  atrophied  and  the  heart  is  sometimes  consid- 
erably reduced  in  size ;  the  liver  and  kidneys  in  some  cases  show 
great  reduction  of  volume.  The  spleen  also  is  small  and  often 
softened. 

The  stomach  and  intestines  usually  display  an  extensive 
thinning  of  their  walls,  so  much  so  that  their  contents  may  be 
distinguished  through  them;  their  calibre  also  is  frequently 
found  to  be  diminished,  though  occasionally  they  may  be  dis- 
tended with  gas.  Usually  they  are  empty,  or  contain  only  a 
small  quantity  of  bile  and  fecal  matter.  In  some  cases  various 
foreign  substances  which  have  been  swallowed  by  the  victims 
to  appease  hunger  have  been  found  in  them. 

The  thinning  of  the  walls,  so  constantly  noted,  has  been  con- 
sidered as  a  specially  characteristic  symptom  of  starvation.' 

The  congestion,  softening,  and  ulcerations  which  have  been 
observed  in  some  cases  cannot  be  considered  as  evidences  of 
starvation  or  as  its  results,  but  rather  as  being  due  to  an  enter- 
itis induced  by  the  ingestion  of  improper  substances. 

The  gall  bladder  is  usually  found  filled  with  dark  and 
inspissated  bile.  In  death  by  starvation  the  entire  organs  of 
the  body  exhibit  no  specific  form  of  disease.  Evidences  of  the 
existence  of  an  organic  affection  observed  in  the  post-mortem 
examination  at  once  raise  the  question : 

"WAS  DEATH  CAUSED    BY  STARVATION  OR    DISEASE? 

Was  the  original  disease  aggravated  by  a  failure  to  supply 
the  patient  with  food,  or  are  the  lesions  observed  the  result 
of  starvation?  A  positive  conclusion  can  be  reached  in  such 
cases  by  carefully  considering  the  results  of  a  post-mortem  ex- 
amination together  with  other  facts  elicited  by  the  inquiry. 

Harriet  Staunton,'  a  young  girl,  had  been  kept  in  close  con- 
finement by  four  interested  persons,  and   removed  in  great 

1  Caspar,     "Forensic    Medicine,"  ^"The    Penge    Case;"    Eeg.     v. 

Syd.    Soc.     Pub.,    vol.    ii.,    p.    36;  Staunton,     Central    Crim.    Court, 

Martin,   Med.   Times  and  Gazette,  18'i7. 
March  30th,  1861  (Case  132). 
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haste,  when  in  a  condition  of  extreme  prostration,  to  Penge, 
where  she  died,  on  the  day  succeeding  her  removal,  in  a  state 
of  extreme  exhaustion  and  emaciation.  Fat  was  absent  from 
every  part  of  the  body ;  the  stomach  and  intestines  were  empty, 
contracted,  and  their  walls  were  greatly  thinned. 

A  small  deposit  of  tubercle  was  found  at  the  summit  of  the 
left  lung  and  a  recent  deposit  of  miliary  tubercle  beneath  the 
arachnoid,  upon  the  surface  of  one  of  the  cerebral  hemispheres. 
No  other  tuberculous  deposits  were  found.  The  opinion  given 
by  the  physicians  making  the  post-mortem  examination  was 
that  death  resulted  from  starvation.  This  opinion  was  shared 
by  Professor  Virchow,  of  Berlin,  who  stated  that  the  tubercu- 
lous deposits  found  could  not  explain  the  cause  of  death. 

In  this  case  the  extreme  emaciation,  entire  absence  of  fat, 
thinning  of  the  intestinal  walls,  etc.,  were  the  determining  con- 
ditions. While  extreme  emaciation  alone  is  not  sufficient  to 
decide  the  case  to  be  one  of  starvation,  its  existence,  taken  in 
connection  with  some  of  the  conditions  found  constantly  in 
persons  known  to  have  died  of  starvation,  is  a  strongly  corrob- 
orative fact.  Nor  can  its  absence  be  taken  as  conclusive  evi- 
dence that  death  occurred  from  other  cause  than  starvation, 
since  in  some  cases  of  death  from  inanition  emaciation  has  not 
been  extreme  and  in  a  few  cases  not  at  all  marked.'  Instances 
of  this  character  are  reported  by  Taylor  and  others. 

DISEASES   PBODXTCED  BY  STARVATION. 

The  effect  of  insufficient  alimentation  in  the  production  of 
disease  has  long  been  recognized.  It  is  understood  that  this 
result  follows  the  deficiency  in  either  quality  or  quantity.  The 
so-called  "famine  fever,"  prevalent  in  times  of  dearth,  has 
afforded  extensive  opportunity  for  observation  of  the  effects  pro- 
duced. The  symptoms  developed  are  those  directly  referable  to 
impoverishment  of  the  blood.  Pallor,  emaciation,  nervous  de- 
pression, derangement  of  the  digestive  organs,  and  muscular 
enfeeblement  appear  in  every  case. 

The  development  of  strumous,  herpetic,  and  cutaneous  dis- 
eases generally  is  marked. 

Of  the  secondary  effects,  the  cachectic  condition  induced  ex- 
■  The  case  of  Reg.  v.  Jacobs  and  wife. 
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presses  itself  in  pulmonary  phthisis  largely,  while  in  infants 
and  very  young  children  intestinal  disorders  are  specially  fre- 
quent. Organic  diseases  already  existing  are  seriously  aggra- 
vated; wounds  fail  to  heal,  become  ulcerative  and  sometimes 
gangrenous ;  while  all  degenerative  processes  are  rapidly  hast- 
ened to  a  fatal  issue." 

1  Holland,  "On  Morbid  Effects  of  Deficiency  of  Food,"  London,  1839. 
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